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The  cases  re-reported  in  this  Yolume  will  be  foand 
originally  reported  in  the  following  State  Beports: 

llADn  Befobts. YoL  20.  1841. 

OiLL  &  JoHHsos's  MABTiiAin)  Bltiffeaii  i^A"  ^^*  1841. 
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Mbtqalt's  MAfWAnHUBjprrB  Bepobts.      -  YoIb.  2,  8.      1811-1842. 

Howabd's  MTBCTfWTPgi  Bkfobto.    -    -    -  Yol.  6.  1841. 

MiBsouBi  Bkpobts.    ...----  Yol.  7.  1841. 

Nkw  Hampshibb  BxpoBTB. Yol.  12.         1841-1842. 

Habbiboh's  Nxw  Jbbsbt  Bepobts.     -    -  Yol.  8.  1841. 

Werdzll'8  Nbw  Yobx  Bepobts.  -    .    -  Yols.  25, 26.  1841. 
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Ohio  Bepobts. Yol.  11.  1841. 
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MoMullab's  S.  Cabolina  Eq.  Bepobts.  -  Yol.  1.  1841. 

HuMPHBETs'  Tehbesseb  Bepobis.  ...  Yol.  2.  1841. 
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AMERICAN  Decisions 

YOL.  XXXVIL 


CASES  REPORTED, 


AJbermmfafo  T.  Kbok j^^TSS^^^T    |   »AWbMn» 721 

Allen  and  Dean  r,  Bradford JudgmenU 8  Alabama 689 

AUflhoiiBe  ▼.  Bamaay Foreign  eontrael..,  6  Wharton... ••••  417 

Amerioan Ina.  Gow  ▼.Bryan Inmranee 26  Wendell 278 

Anderacm  ▼.  Critoher {^^^^Ln.     (  "  Gill  &  Johnaon. .    72 

Anderaon  ▼.  Wanaer PaaintrMp 5  Howard 170 

AndrewaT.  Boaoh Cutiom 3  Alabama 718 

Aimiatead  ▼.  C(HnmonwMlt]i....C%aaeN0« 11  Leigh 633 

Arthur  ▼•  Broadnaz Jbneaofe 3  Alabama 707 

Atldna  t.  Bordman EaaemeaU 2Metca]f 100 

Baboook  t.  Herbert Ferrin 3  Alabama 605 

Bailey  ▼.  Oarleton'. Advent  poneaion. .  12  NewHampahire.  100 

Bank  of  Mancheater  ▼.  B$aeQM..8uret^hip 13  Vermont 594 

Bank  of  Whitehall  T.  Pettea BxtcuiUm 13Vermont. 600 

Bamea  T.Moody RdcMeqfenrifn*..  5  Howard 172 

Baxter  v.  Bradbnry (kvenanU 20  Maine 49 

Bayard ▼.  Shnnk • PaymaUinhUla...  1  Watts  ft  Serg..  441 

Biahop  ▼•  Day Suretyship 13  Vermont 682 

Bitaer  ▼.  Shnnk Judgments 1  Watts  ft  Serg..  469 

Bloom  et  aL  ▼.  Bnrdick Surrogate's  sake. . .  1  Hill 299 

Blythe  ▼.  Lovinggood Immoral  corUraet, ,  2  Iredell's  Law. . .  402 

Bolton  ▼.  Hamilton OusUr 2  Watts  ft  Serg. .  509 

Bradley  ▼.  Ckimmisaionera New  county 2  Hnmphreya ....  563 

Brigga  ▼.  Parkman Fraud,  assignm'ts, .  2  Metcalf 89 

Brooka T.  White Sati^aetion 2Metcalf 95 

Brown  ▼.  Dickson Levy 2  Humphreys ....  560 

Brown  ▼.  Taylor Warranty 13  Vermont 618 

Bullard  ▼.  Copps Adverse  possession, .  2  flunphreys. . . .  561 

BulUt  ▼.  Thateher Indorsers 5  Howard 175 

Borden  ▼.  Thayer Cfrant  qf  reversion.  3  Metcalf 117 

^yan▼.  Thompson Avford 12  Leigh 680 
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4  Cases  Refobted. 

Campbell  T.  Wallaoe PartUUm 12  KewHampahire.  219 

Caplioger  t.  Sullivan Wi/e*a  choee$ 2  Homphraya. .  . .  575 

Carpenter  V.  Branch Bailments 13  Vennont 587 

Carpenter  ▼.  Griffin  and  Spanoer.  LandlordandtenatU  9  Paige's  Gh 896 

Carpenter  V.  Herrington Exen^aCion 25  Wendell 239 

Carpenter  T.  Hollliter 0mntor^aMdwu^m.lZVeuEMtA 612 

^^RoUdli^^'^  l^^^^''^  ^^^ 323 

Chambers  V.  Bedell Trespass 2  Watts  ftSevg..  506 

Chase  V.  Bumham |  ^'^^^J^.'^  }l3  Vermont. 602 

Chick  V.  TreyeU Consideration. 20  Maine 68 
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Clarke  v.  Curtis Vendor  and  vender.  11  Leigh 625 

Coffinan  v.  Hampton Auoiions 2  Watts  ft  Serg. .  511 

Coleman  v.  Rowe Independent  counts.  5  Howard 164 

Osmfortv.  Matkcr ..WiUs 2  WatU  &Serg..  523 

Commonwealth ▼. Load Prior  cmfieHon,..  SMetcalf 139 

Connell  v.  Woodard Parties 5  Howard 173 

Ooveney  V.  Tsnnafaill  et  al Attorney  and  dient.  1  Hill 287 

Cox  V.  liTingston Attorney 2  Watts  ft  Seig..  486 

Craig  T.  Bale Way-going  crop.  •  .  1  Watts  ft  Sezg. .  477 

"^^ZZ-oU^^Jl^^l  Vendcra^^end^.  4Al.b«na 726 

Cummings  ▼.  Arnold Varying  contract. .  8  Metoalf 155 

Davidson  v.  Root Ifewamnty 11  Ohio 411 

Stavis  V.  Frenoh Mc^rsandadnMnMMtAme 

JJennUcm^ThonartonMn^  20  Maine 

."^i«X1^^  1 12NewHan.pdure.  203 

Dickey  V.  linsoott OmtrYs /or  «eniio8i.20  Maine 66 

Doane  V.  Keating G^oierti^  avsro^e. ...  12  Leigh 671 

Dorsey  v.  Sheppard Ktmcupativs  toiUs,  •  12  Gill  ft  Johnson. .  77 

Durham  ▼.  Aldan Estoppd 20  Maine 48 

Eagle  V.  White Carriers 6  Wharton. 434 

Elliot  V.  Abbot Cashier  <^  haaik..  .12  New  Hampshire.  227 

Emerson  v.  Udall .Bhnjoimng  award, . .  13  Vermont. 604 

Felder  v.  Bonnett Boundaries. 2  McMnUan'sLaw  645 

Finney  ▼.  Cochran LiTnitaitions 1  Watts  ft  Serg. .  450 

Foster  v.  Mabe Fixtwres 4  Alabama 749 

Fosterv.  Mansfield Deeds SMetcalf 154 

Foulk  ▼.  McFtarlane Fraud 1  Watts  ft  Serg. .  467 

Franklin  Fire  Ins.  Co.  ▼.Undlay./nsvnz/ice 6  Wharton. 430 

Qadsden ▼.  Lance .Statute qfjrauds...  1  McMnllaa's Eq.  548 

Oale  V.  Tappan Power qf  attomey..l2  NewHampshire.  114 

0««»«fl-v.P«.yrt.t1..{j^:;g^&.l   4AUUaa 74S 
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Cases  Repobted.  5 


QiUm  T.  Willlaan Pleading  and  prac,  8  Alabsina. 692 

CtoodnovrT.  Hour*.... , , . ,Neg.  uuttm»enit8, , .20 Maine 46 

Qoodmm  t.  Carroll Ddiverjf  qf  deed, .  •  2  HnzniihieyB.. . . .  564 

Qordonr,  HntehinaaL Carriers 1  Watts  &Sei^..  464 

Grsfflm  ▼.  Tottenham Co4enancy I  Watts  ft  Serg. .  472 

OnntT.  VuaSolMMiboiriK Ommtitm  ad  UieuL.  9  Paige's  CSi 399 

Ofay  ▼.  Mmim^hsii  J^ar.  Oo. . .Corpowatipat. 2Watt8  ft  Serg..  660 

Gregg T.  Grawfocd.... Sureti^ 4  Alahama 799 

Griffin  T.Bizby Bomukaiu 12NevHampBhim.  225 

Hansbrongh's  Exeoators  ▼.  ILooB.Ademp'n  o/legadeB,l2  Leigh 659 

Harwell  V.  WoidHUBL Po/ffmefdhff  eker^,  2  Hnapfanys . . . .  572 

Hawley  ▼.  Bradford Hutbaadamd wtfe. .  9Paige^a.Ch 899 

Hicks  ▼.  Goode. Eecrcw 12  Leigh 677 

Higgins  ▼.  Brown Moneifhadamdre^dM  Maine 54 

House  V.  FoBer Cthtencmey 13  Vermont. 58S 

HoytT.Swift Oamiahimmt, ISVetmont 586 

HnntT.Hnnt JHmeiem SMetcalf 189 


Johnson  v.  Brown Mtdt^fariaueneee, . .  2  Humphreys . .  •  •  566 

Ji^mson ▼.  Jotdaa^ Eaaenienta, 2Metealf 85 

Jonesv.  State OJiaaibondi 7Mi8Bonri 180 

Kennedy's  Ex*!!  T«  Geddaa Aeoq^ianee SAlabana 714 

KingT.King Veetedlegaey IWattoftSerg..  459 

King ▼•  Lena. •••.,.• LkmUUitme 7  Missouri. 187 

King  ▼.  BichanLi  ,^.^,,,^^,,,,BaiUaauni$ 6  Wharton 420 

KyleT.Braas {^^^^^^^f^.      \   ^AlahanuL. 70& 

• 

Laney.  L0vi]lian«.*«».M. Quaraa^ 4  Arkansas 769 

liodyard  T.  Butler FhritidulmU  tranter  9  Vtdgp*M  CSh 379 

Lehman  ▼.  Jones ....  • Demand 1  Watts  ft.  Serg . .  45& 

Libhart  ▼.  Wood Servants 1  Watts  ft  Serg  . .  461 

Lorton  y.  SWa. Leureewif 7  Missouri 179 

LowiyT.  HaU. Coir^  o/ 2flMM. . . .  2  Watts  ft  Serg . .  496 

Lyon  ▼.  Jerome Delegating  pnoer .  .26  WendeU 271 

MaanT.BufoKd Oarmskmeni 8  Alabama 691 

McComhav.MoKflODaD DagmMgee^eali 2  Watts  ft  Serg  . .  50& 

McFarland  ▼.  State  Bank. BilUoferedU 4  Arkstasas 761 

Mclntyre  V.  Carrer Liene 2  Watts  ft  Serg . .  519> 

McKennan  V.  PhiUi^e. Hitehamdandwffe..  6  Wharton. 48a 

McLain  v,  Carson's  Executor. . .  .Partnership 4  Arkansas 777 

McLaren  t.  Watson's  Bxeeuton . .  (hwsranAy 26  Wendell 260 

M^Rae  V.  Stokes AvAent^fg  reifrda  8  Alabama. 698 

Mead  et  aL  ▼.  Figh  ft  Blue Fyxr(heomingUind,»  4  Alabama 742 

Mitchell r.  Brans ExeaitUms 5Howard 169 

Moore  v.  lUton F^udalenttmi^fer.  3  Ahibanub. . .  .\ . .  701 

Morris  Canal  Company  r.  Emmett.  Vender  and  vendee.  9  Paige's  Ch 388 

Mott  ▼.  Bobbins  and  Another. ..  .iSrAer{^« IHill.. 286 


6  Cases  Reported. 


N«lM>n  T.  Boynton. ^StatuUqf/roMd:..  SMetcalf 148 

N,w«g«  «d  Stc-ta-te  V.  j  ^^^ llOai*Joh»on..    74 

KewBom  t.  Andenon TreepaaB. 2  Iredell's  Iaw.  . .  406 

Newton  T.  Booth » Jury  trial 13  Vermont 596 


Oaki  ▼.  WoUer NoUoe  to  ^nawmtor.  13  Vermont^ 

Obangh  V.  Finn • lAM 4  ArkuiflM 773 

Oriental  Bank  ▼•  Haakins Fraud,  eoitwyofieet.  8  Metcalf 140 

Overdeer  ▼.  Lewis TetumtiUfoia 1  Watts  ftSezg..  440 

Owen  V.  Henman. ..•• Disturbing meeUngs.  1  Watts  ft  Serg. •  481 

Flarker  r,  Catler  Milldam  Co. . ..Navigable  tflotert.  .20  Maine 56 

Ptoker  V.  PtoD's  of  Locks  and  1^^         pomttiim,  3  Metoalf 121 

Parks  V.  Moore Iie$  judicata 13  Vermont. 580 

Payne  t.  Mayor  etc.  of  Mobile. .  .Asngnmeni 4  Alabama 744 

People  ▼.  Ck>gdell Larceny 1  Hill 297 

People T.  Kendall Ihlee  preteMee.,  ..25  Wendell 240 

People  ▼.  McLeod ^"^^'"''^''^^^''^ '^^*''i  25  Wendell  ***    f  ^^ 

Perry  t.  Harrington AcUons 2  Metcalf 98 

Planters' Bank  t.  Markham Utage 5  Howard 162 

Polk  V.  Plnmmer Offidalbanda 2  Humphreys ... .  566 

Porter  ▼.  Foster Convernon 20  Maine 59 

Poseyy.  Garth Contr^U/or  eervieu.  7  Missouri 183 

Post  T.  Garmalt Mutual  DAU. 2  Watts  ft  Seig . .  484 

Pott  T.  Nathans Surety 1  Watts  ft  Serg  . .  456 

Potter  T.  Dillon Partnership 7  Missouri 185 

Potter  T.  Washburn C%a9iye<2/'PoMen'n.  13  Vermont 615 

Pugh  T.  Chesseldine Mietake 11  Ohio 414 

PughT.Qood Partper/onnanee..  3  Watts  ft  Serg  . .  534 

Putnam  T.  Wise Learing  for  crop,,.  1  Hill 309 

Pyle  V.  Peonook. Fiacturee 2WatUftSerg..  517 

Bamsay  T.  Joyoe...M. ...»»»« Married  women,,,*  1  McMnUan's  Eq.  550 

BankT.Hill Avfards 2  Watts  ft  Seorg  . .  483 

Baynolds  v.  Garter Usury 12  Leigh 642 

Keif  V.  Bapp Carriers 3  Watts  ft  Seorg . .  528 

Bemsen  v.  Brinckerhoff Wills 26  Wendell 25 1 

Bigs  ▼.  Cage Death  qf  principal.  2  Humphreys. . . .  559 

Boberts  v.  Marston Ineumbranees, 20  Maine 52 

Boss  V.Milne Pleading  and  prac.l2JM^ 646 

ByerssT.  Wheeler. Pan>;PaifMo9i.... 25 Wendell 243 

ftamson  T.  Thornton ,.^,.,Ileg.  instruments,,,  3 Metcalf 135 

Saunders  t.  Hatterman Misrepresentations, .  2  Iredell's  Law. . .  404 

Sayre  v.  Craig-. Indep*d't  covenants.  4  Arkansas 757 

School  Directors  ▼.  James Domicileo/children.  2  Watts  ft  Serg..  525 

Shufelt  7.  Shufelt Estoppel 9  Paige's  Ch 381 

Slanghter  y.  Commonwealth Murder 11  Leigh. 638 

:SmalIwood  ▼.  Norton Attorneys 20  Maine 


Cases  Reported.  7 


SliiffDcdT.AMm I ^^**ll2S£*iii-_    \  IHffl SM 

8teto  ▼•  Diniok JSro&eMeofjwf 12NewHMBiMhin.  197 

State  T.OreaWcrksM. lb M.Oo.a9r]iof«floM 20Mai]ia :«    88 

T.  Priod IndktmmU 12  GUI  ft  Jdhimn..    81 


T«gyckv,I>BUwMWMidB«r-j^^,lg,^^^  _       8HMiiMO. 288 

ThftTWT.  Hvtehinioai.. TVover 18  V«riiioiit 007 

Tbnll  ▼.  Walkr Deerte$ 18VeniM»t. 802 

TVnU  T.  Bartmui )  ^^^''^^'^JSctaJiiy}  ^MetoOf 120 

United  StetMT.Wbltoet  At...  •Z;iiiii<a«oiu 2HiU 874 

Uilier  ▼.  Serenaoe LSbd 20ICiiiM 88 

Van  Hook  ▼.  Whitlook. rmohencp 28W«iid6ll 240 

Voorhli  V.  Freeman. itomvi 2  Watfei  ft  Sefg  •  •  490 

Waddell  ▼.Cook Abumqf  proem ...  2  Hill 872 

Wade  ▼.  Pettibooe AUome^amddknt.ll  Ohio 400 

Wakefield  ▼.  Campbell ••..^i{iiilN<iCralor'«Mfe.20Biaine 00 

Wallace  ▼.  Shaffer 1Ukboiid§ 12  Leigh. 087 

WeedT.  JeweU Aa^gmmanU 2Metoell 115 

Wentworth ▼.  Day iMer't liea. OMetoalf 145 

Wheatl^8HeiraT.QdhODB....Z>0i0er,M6ro9aliofkl2  Leigh. 064 

WhelpIeyv.VanBppe PkadkigtmApmc.  9  Paige's  Ch 400 

Wiate  ▼.  Hopklae Acotptar 8  Watte  ft  Serg . .  542 

Woodward  ▼.  Harbio AmmMi  ntmm . . .  4  Alabama 758 

Woodworth  T.  Downer PartMrMp 18  Vermont Oil 

WjmanT.Bae Tukk^aMk* 11  Oill  ft  Johneon .    70 


CASES    CITED. 


AbbotT. 


VAOB 

.  710 


r.  Burlay < 

Abbott  T.  A^.  ..168>  160^  OH  738 

Abbott  V.  filosBom 322 

AbbotU  ▼.  Buty 324 

AbLoman  ▼.  Booth 200,201,  203 

Abraham  ▼.  Flarton 406,  497 

Ackley  V.  Tarboz 306 

Ackley  v.  Pygart 368 

Adams  ▼.  Bamaa 61 

Adama  v.  Garter 322 

Adams  v.  Emermi 106 

Adams  ▼.  Lishar 701 

Adams  ▼.  MoKeaaon 820 

AfUms  V.  Morrisoii...61, 02,  64,    66 
Adams  v.  Saratooa  ft  W.  B.  R.  306 

Addison  t.  Bomia  • 610 

JBtmi  F.  Ins.  Ca  ▼.  Taylor 46 

Aiken  ▼.  Smith 318 

AikinT.  Back 326 

Amslie  ▼.  Wilson 66 

Alden  ▼.  Qilmore 193 

Alaaranderv.  AlerMider 64 

Alwrawiar  t.  Grittandm 679 

Alexander  T.  Looky 464 

Aleyajiderv. WeatnKweiand  Bank.  464 

Aldrioh  T.  JeweU 718 

Alger  T.  SooTiUa 163 

AllLiT.Bolan 607 

AUtn'sEstote 638 

AUan  T.  Bradford 601 

Allen  ▼.  Kingibary 226 

Allen  ▼.  Rightmere 266 

Allen  ▼.  Sayward • 62 

Allison  V.  Mathien 324 

Alsop  ▼.  Mather ••...    37 

Alston  ▼.  Jonea SM^  306 

Alwoodv.  Bockmaa. 318 

Ambler  V.  Bradley 312 

AmesT.  Foster 163 

Anderaon,  JEx poris. •••••  ••••••  203 

Anderson  ▼.  Andoorsoii. 678 

Anderson  ▼•  Davis 163 

Anderaon  t.  Brake 456 

Anderson  T.  Qveen 633 

Anderson  T.  Hayman 160,  419 
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USHEB  V.   SEiYEBAiraiB. 

[M  XAxn,  9.] 

€v  Aoncur  or  Lcm*  Two  Abticlss  oak  not  bb  Ck>uPLBD  to  Muartidii  if 
one  of  them  is  libelous  or  ziot,  the  aitidee  not  being  published  in  the 
Bune  paper. 

AXLBQATIOKS    OT  PLAINTIFF  BEING  PROVBD,  LaW  ImFLIBS    IfALXOB  in  the 

def  endant»  and  the  burden  of  disproving  it  is  thrown  on  him. 

/TTBT  DxiKRMDfBS  WHBTHER  LaNODAOB  IS  LiBELOUB  OT  not 

Tbespass  on  the  case  by  Samuel  Usher  against  Luther  Sever- 
anoe,  for  a  libel  published  by  the  latter  in  the  Kennebec  Journal 
of  November  5, 1834.  •  The  article  accused  Usher,  who  was  post- 
master of  Kingfield,  in  Somerset  county,  of  opening  a  prize 
letter  and  taking  therefrom  a  bill  for  a  large  amount.  The  de- 
fendant admitted  writing  the  article,  but  offered  in  evidence  an- 
other article  published  in  the  same  journal  for  November  19, 
retracting  what  had  been  formerly  said,  and  other  evidence 
tending  to  show  that  he  had  reason  to  believe  the  truth  of  what 
was  stated  in  the  first  article.  Several  instructions  were  asked 
for  by  the  defendant  and  refused.  These  are  stated  in  the  opin- 
ion. The  judge  charged  that  no  action  could  be  maintained  if 
the  article  was  published  without  malice,  but  that  the  article  was 
itself  evidence  of  malice,  as  its  truth  had  not  been  set  up  in  justi- 
fication; that  defendant  had  a  right,  as  editor,  to  publish  that 
plaintiff  had  been  arrested,  and  upon  what  charge,  but  he  had  no 
light  to  assume  that  plaintiff  was  guilty  or  to  hold  him  out  as 
such.  Juiy  found  for  plaintiff;  if  the  instructions  withheld  were 
correct  or  those  given  were  incorrect,  verdict  to  be  set  aside; 
otherwise  judgment  to  be  rendered  thereon. 
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BouleUe,  for  the  defendant. 

Tenmy^  contra. 

.  By  Court,  WniniAN,  0.  J.    This  is  an  action  for  the  publica- 
tion of  a  libel  upon  the  plaintiff,  in  a  newspaper  edited  by  the 
defendant.    A  verdict  was  returned  for  the  plaintiff;  but  with 
the  right  on  the  part  of  the  defendant,  to  have  it  set  aside,  and 
a  new  trial  granted,  '*  if  the  instructions  requested  and  with- 
held, should  have  been  given,  or  those  which  were  given  were 
erroneous.'*    The  first  instruction  requested  and  withheld  was, 
*'  that  the  article  of  fifth  of  November  taken  in  connection  with 
that  of  the  nineteenth  is  not  on  its  face  libelous."    This  in- 
struction, we  think  the  judge  did  right  in  withholding.    We 
know  of  no  authority  for  coupling  two  articles,  not  simultane- 
ously published,  and  not  in  the  same  paper  or  book,  for  the 
pturpose  of  ascertaining  whether  one  of  tiiem  was  libelous  or 
not.    In  this  case  a  fortnight  intervened  between  the  two  pub- 
lications.   The  other  instructions  requested  were,  that,  '*  if  the 
juiy  believed,  that  the  defendant,  when  he  published  the  article, 
had  good  reason  to  believe  it  true,  and  published  it  from  good 
motives  and  justifiable  ends,  they  ought  to  find  for  the  defend- 
ant."   "  That  if  the  defendant  published  the  article  in  good 
faith,  believing  the  public  had  an  interest  in  knowing  the  facts 
contained  in  it,  the  burden  of  proving  express  malice  lies  on  the 
plaintiff;"  and,  "  that,  if  from  the  evidence,  they  were  satisfied, 
that  the  defendant  honestly  believed,  that  the  conduct  of  the 
plaintiff  was  such,  as  induced  the  defendant  to  believe  the 
plaintiff  had  been  guilty  of  the  charge  imputed  to  him  by  the 
defendant,  and  that  the  defendant  did  not  publish  the  article 
maliciously,  the  jury  may  well  find  for  the  defendant." 

The  counsel  for  the  defendant,  Mr.  Boutelle,  has  cited  numerous 
authorities,  and  his  argument  has  been  elaborate  and  ingenious  in 
support  of  these  propositions.  But  the  authorities,  upon  examina- 
tion, will  be  found  to  apply  to  a  class  of  cases  very  different  from 
the  one  at  bar.  They  are  cases  arising  from  communications  to  a 
body  having  power  to  redress  a  grievance  complained  of;  or  having 
cognizance  of  the  subject-matter  of  the  communication,  to  some 
intent  or  purpose  or  other;  and  to  cases  of  communications 
made  confidentially,  or  upon  request,  where  the  party  request- 
ing information  had  an  interest  in  knowing  the  character  of  the 
individual  inquired  after;  and  to  cases  where  a  party  might  be 
honestly  endeavoring  to  vindicate  his  own  interest;  as  in  the 
case  of  the  slander  of  title;  or  of  guarding  against  any  transao* 
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tion,  which  might  operate  to  his  own  injuzy;  and  to  casee  of 
words  not  in  themselTes  actionable,  except  from  the  special  in- 
jury which  they  might  occasion. 

The  case  at  bar  is  one  of  a  publication  addressed  to  no  per- 
son or  body  of  men  having  power  to  redress  a  grievance;  and, 
it  is  rather  superfluous  to  add,  not  a  confidential  communication 
to  any  one;  and  does  not  appear  to  have  been  designed  to  guard 
against  any  injury  imminently  threatening  the  individual  in- 
terest of  the  publisher;  nor  does  it  present  a  case  of  words  in 
themselves  not  actionable.  The  allegation  in  the  plaintiff's 
writ  is,  that  the  publication  accuses  him  of  the  crime  of 
larceny.  This  allegation  being  proved,  malice  is  by  law  im- 
plied, and  it  would  be  for  the  defendant  to  disprove  it.  '  The 
burden  of  proof  in  such  cases  is  thrown  upon  him.  But  it  is 
incumbent  on  the  plaintiff  first  to  prove,  his  allegation,  that  the 
defendant  has,  by  his  publication,  accused  him  of  the  crime. 
The  terms  of  the  article  may,  to  this  purpose,  be  explicit  and 
unequivocal;  or  they  may  be  obscure  and  unintelligible,  in  the 
absence  of  extraneous  proof  to  show  their  meaning;  as  in  the 
case  of  the  use  of  words,  which  are  mere  provincialisms  or 
cant  phrases,  or  terms  of  art,  or  where  words  are  used  qualify- 
ing or  restraining  the  meaning  of  other  words  used.  In  every 
case  it  is  believed  to  be  the  province  of  the  jury,  under  the 
instruction  of  the  court,  to  determine  the  import  of  the  lan- 
guage used:  1  Gar.  &  P.  245.^  The  instruction  of  the  court  is 
nothing  more  than  the  term  imports.  It  is  not  mandatory  but 
advisory.  The  instruction  requested  of  the  court,  we  can 
not,  therefore,  on  the  whole,  regard  otherwise  than  as  properly 
withheld. 

The  argument  of  the  counsel  for  the  defendant  seems  to  con- 
cede, that  the  presumption  of  malice  in  this  case,  if  the  matter 
of  the  publication  may  be  regarded  as  malicious,  is  inferable 
from  publication;  and  in  the  absence  of  all  evidence  to  the  con- 
trary, the  court  would  be  justified  in  advising  the  jury,  that 
malice  was  to  be  inferred,  but  the  evidence  to  do  away  with  such 
presumption,  as  has  already  been  seen,  must  be  different  from 
that  relied  upon  in  the  defense.  There  was,  then,  no  evidence 
in  the  case,  which  should  have  had  that  effect,  and  the  charge  of 
the  judge  to  the  jury  would  not  seem  to  have  been,  substan- 
tially, at  variance  with  the  position  admitted  by  the  counsel  for 
the  defendant,  to  have  been  correct. 

Judgment  on  the  verdict. 

—       -  -  ^■^^^^^^— ^^^ 

1.  Hunt  Y.  Algar,  0  Car.  k  P.  M5. 


'J 

2 


36  Datis  12.  Frszt CB.  [Maincg 

PcBUOATiDHS  obRcranoro  Pnnjo  Ofvioiau.— PaWcfttion  of  the  trath» 
from  good  oiotives  aad  lor  jnstifiaUe  euda,  though  it  refloct  on  the  goTem- 
ment  or  its  magiBtntes,  does  not  constitute  libel;  thoagh  it  is  otherwise  if 
done  with  evil  intent:  Regpublka  v.  Detmie,  2  Am.  Dee.  402.  And  editocs 
may  public  what  they  please  in  reUrttOQ  to  the  chaiacter  and  qnalifinations 
cf  candkbtssy  bal  tiiey  are  rcspoDsiUe  for  the  tmth  of  all  tiiey  so  pub- 
lish: Km§  ▼.  Be^f  21  Id.  102.  For  instancea  of  publications  that  have  been 
held  libelovs,  see  Biggs  v.  DenTiietou,  2  Id.  145;  Thomtu  t.  Croswell,  5  Id. 
269;  Stow  v.  Converae,  8  Id.  189;  Bobbiiu  v,  Treadway,  19  Id.  152;  KiMff  ▼. 
Itoot,  21  Id.  102. 

Malicb  i!f  LiBBL.— The  declaration  in  libel  need  not  ordinarily  allege  that 
the  words  were  pubUshed  maHcioasly;  it  is  snfllcient  to  state  that  they  were 
false  and  injnrious:  King  v.  Boot,  21  Am.  Dec.  102;  malidons  intent  is  to  be 
inferred,  as  a  ooadnsten  of  law,  from  the  publication  of  a  libel,  where  there 
is  no  evidence  to  show  the  truth  of  the  alleged  libel,  or  its  publication,  for 
■ome  warrantable  .purpose:  CammomoecJih  v.  Blemdmg^  16  LL  214;  but  ez- 
press  malice  most  be  prored  in  pmileged  oommnnicationa:  King  y.  Boat^  21 
Id.  102;  Bemimg$om  r.  Ckmgdom,  13  Id.  431. 


Davis  v.  Fbenoh. 

(20  Maim,  21.] 

AMUin0rE4TO&  b  Vtukxvavly  Liable  on  a  note  which  he  signs  as  adminis* 
trator  of  the  deceased. 

Trb  defendant  mgned  a  note  as  administrator  ol  one  Zadock 
French.  On  this  note  the  jxresent  action  was  brought.  It  was 
agreed  that  judgment  should  be  rendered  against  him,  either  in- 
diTldually  and  without  costs,  or  against  him  in  his  repreeenta- 
tire  capacitj  and  with  costs,  as  the  court  might  adjudge.  The 
case  was  submitted  upon  bnefis. 

.  G.  B.  Moody,  for  the  defendant. 

CuUing,  contra. 

By  Court,  Soeflet,  J.  Where  the  cause  of  action  exists 
Against  the  intestate,  and  the  administrator  for  a  sufficient  con- 
sideration promises  to  pay,  the  action  may  be  brought  against 
him  in  his  own  right,  and  a  general  judgment  should  be  entered 
against  him:  Wkeeler  v.  Collier,  Cro.  Eliz.  406;  Alkins  v.  ffill, 
Cowp.  284.  But  since  the  statute  of  frauds  such  a  promise 
must  be  in  writing.  And  no  judgment  can  in  such  an  action  be 
entered  against  the  estate  of  the  intestate:  Eawkes  t.  Sawnders, 
Id.  280.  It  was  decided  in  the  case  of  Trevinian  v.  Howell,  Cro. 
Eliz.  91 ,  where  the  executor  for  a  sufficient  consideration  promised 
to  pay  a  debt  due  from  the  testator,  and  the  action  was  brought 
jigainst  him  as  executor,  that  a  judgment  against  him  de  boni» 
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propriiB  -was  not  enoneons.  But  in  Segar  y.  ABbmson,  1  H.  BL 
102,  where  the  action  was  against  the  admimstiatrix,  it  was  de- 
cided, that  a  count  on  her  own  promise  to  pay  a  debt  due  from. 
the  intestate  might  be  joined  with  counts  on  promises  of  the  in* 
testate;  and  that  the  proper  judgment  on  all  the  counts  was  de 
bonis  tesialoris.  And  Heath,  J.,  in  delivering  the  opinion,  says: 
"  This  is  the  common  mode  of  declaring  against  executors  and 
administrators  to  save  the  statute  of  limitations;  but  if  it  were 
to  be  considered  as  making  them  personallj  liable,  I  do  not 
know  who  would  erer  take  out  administration.'' 

The  true  doctrine  on  this  subject  appears  to  be,  that  where  the 
cause  of  action  existed  against  the  deceased,  the  executor  or  ad- 
ministrator may  make  himself  personally  liable  by  a  written 
promise  founded  upon  a  sufficient  consideration.  And  in  such 
case  the  action  should  be  brought  against  him  in  his  own  rights 
if  the  plaintiff  would  have  a  judgment  against  him  in  preference 
to  one  against  the  estate.  A  promise  from  the  executor  or  ad* 
ministiator,  as  such,  to  pay  a  debt  due  from  the  deceased  may 
be  alleged  in  an  action  brought  against  him  as  ezeeutor  or  ad- 
ministrator, and  in  such  case  the  judgment  must  be  de  btrnm 
testaioris.  But  the  executor  or  administrator  can  not  create  a 
debt  against  the  deceased.  And  it  is  immaterial  how  clearly  the 
intent  to  do  so  may  be  expressed;  for  having  no  power  to  bind 
the  estate  he  only  binds  himself  by  such  a  contract.  And  there 
can  therefore  be  no  judgment  da  bonis  testcUoris;  and  the  action 
should  be  brought  declaring  against  him  in  his  own  right: 
Barry  v.  Buah,  1  T.  B.  691;  Bwnrner  v.  WUUamfi,  8  Mass.  199 
[5  Am.  Dec.  83];  Myer  v.  Cole,  12  Johns.  349. 

In  this  case,  the  contract  originated  with  the  administrator, 
and  there  is  no  evidence  that  the  debt  also  did  not,  and  no  judg- 
ment can  be  entered  against  the  estate  which  he  repiresents. 

Judgment  against  defendant  generally,  without  costs. 


Pkrsonal  LiABiLTrr  of  Ezboutobs  ok  Gontbacts  oascKKsnrG  tbb 
Bbtatx. — ^An  adnuntBirator  is  perBonally  liable  for  artides  pnicfaaaed  by  him^ 
thoagh  they  are  for  use  of  an  estate:  Harding  v.  Evans,  29  Am.  £>ec  255; 
though  not  for  funeral  expenses,  unless  he  has  contracted  for  them,  or  ex- 
pressly promised  to  pay  them:  Oregoi-y  v.  Hooker,  9  Id.  646.  An  executor 
promising  to  pay  a  debt  of  his  testator,  and  who  has  assets  at  the  time  of  th« 
promise,  is  personaUy  liable:  SleighUr  v.  Harrington,  7  Id.  715.  So  he  i» 
personally  liable  on  contracts  made  by  him  concerning  the  necessary  matteim 
relating  to  the  estate  which  he  represents:  McEUUry  v.  McKeuzie,  27  Id* 
643.  And  where  the  executor  of  a  deceased  partner  carries  on  the  bosinesa 
with  the  sarviving  partners,  he  becomes  a  copartner,  and  is  liable  personally 
for  the  debts  of  the  company:  Almp  y.  Matkar,  21  Id.  701     An  executor 
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oonveying  real  estate  nnder  an  order  of  the  probate  court  ia  personally  liaUe 
lor  a  breach  of  the  covenant  of  warranty  contained  in  the  deed:  Stmmar  t. 
WiUkum,  5  Id.  83.  The  principal  case  was  referred  to  with  approval  ia 
Luaeomb  v.  BaUard,  5  Gray,  405. 


State  v.  Great  Works  MiLLiNa  and  Mpg.  Oo. 

[30  HAixnB,  41.] 

CoEPORATioN  CAN  NOT  Couuvs  A  CsiMB  OB  MiSDKMXANOn,  ^or  by  any 
positive  or  affirmative  act,  aa  a  corporation,  incite  others  to  do  so. 

When  Crims  or  Misdemeanor  is  Committed  under  Color  of  Corpo- 
rate AuTHORiTT,  the  individuals,  and  not  the  corporation,  ahoold  be 
indicted. 

Corporation  can  not  be  Indicted  for  a  Nuisance  for  obstmcting  a 
navigable  river;  in  such  a  case  the  remedy  is  against  those  persons  by 
whose  procurement  the  nuisance  was  erected. 

Indiotment  against  the  defendants  for  erecting  a  dam  across 
the  Penobscot  river,  thereby  obstructing  the  passage  of  rafts. 
The  court  instructed  the  jury  that  the  defendants,  as  a  corpora- 
tion,  were  indictable,  if  the  obstructions  had  been  erected  by 
their  procurement  through  their  agents.  Defendants  excepted 
to  this  instruction,  and  the  juzy  returning  a  verdict  for  plaintiff, 
this  appeal  was  taken. 

Bowe  and  Bogers^  for  the  defendants. 

OoodenoWf  aitomey^eneral,  contra. 

By  Court,  Weston,  C.  J.  A  corporation  is  created  by  law  for 
certain  beneficial  piurposes.  They  can  neither  commit  a  crime 
or  misdemeanor,  by  any  positive  or  affirmative  act,  nor  incite 
others  to  do  so,  as  a  corporation.  While  assembled  at  a  cor- 
porate meeting,  a  majority  may  by  a  vote  entered  upon  their 
records,  require  an  agent  to  commit  a  battery;  but  if  he  does  so, 
it  can  not  be  regarded  as  a  corporate  act,  for  which  the  corpora- 
tion can  be  indicted.  It  would  be  stepping  aside  altogether 
from  their  corporate  powers.  If  indictable  as  a  corporation  for 
an  offense,  thus  incited  by  them,  the  innocent  dissenting  minor- 
ity become  equally  amenable  to  punishment  with  the  guilty 
majority.  Such  only  as  take  part  in  the  measure,  should  be 
|)rosecuted  as  individuals,  either  as  principals,  or  as  aiding  and 
Abetting  or  procuring  an  offense  to  be  committed,  according  to 
its  character  or  magnitude.  It  is  a  doctrine  then,  in  conformity 
with  the  demands  of  justice,  and  a  proper  distinction  between 
the  innocent  and  the  guilty,  that  when  a  crime  or  misdemeanor 
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is  committed  mider  color  of  corporate  authority,  the  indiTidiials 
acting  in  the  business,  and  not  the  corporation,  should  be  in- 
dicted: Ang.  &  Ames  on  Corp.  396,  sec.  9.  We  think  it  can 
not  be  doubted,  that  the  erection  of  a  public  nuisance  is  a  mis- 
demeanor. There  are  cases,  where  qiuiai  corporations  are  in- 
dictable for  the  neglect  of  duties  imposed  by  law.  Towns  for 
instance,  charged  with  the  maintenance  of  the  public  highways, 
are  by  statute  indictable,  for  any  failure  of  duty  in  this  respect. 
The  corporation  here  attempted  to  be  charged,  have  violated  no 
duty  imposed  upon  them  by  statute.  Whatever  has  been  done, 
was  by  the  hand  or  procurement  of  individuals.  They  may  be 
indicted  and  punished  and  the  nuisance  abated.  We  have  been 
referred  to  no  precedent  where  an  indictment  has  been  sustained 
against  a  corporation,  upon  such  a  charge;  and  in  our  opinion, 
the  individuals  concerned  and  not  the  corporation,  must  be  held 
criminally  answerable  for  what  has  been  done. 
Exceptions  sustained. 

Liability  of  Corporation  for  Torts:  See  notes  to  BiddU  t.  Proprietont 
6  Am.  Dec.  So,  and  OrrY.  Bank  of  CnUed  8taU$,lZ  1±  688.  In  WKUeman*$ 
Ecer  V.  WUm.  A  Siuq.  R.  R.  Co,,  33  Id.  411,  it  waa  held  that  tretpaw  vi  ef 
•rmw  oonld  be  maintained  a^^ainat  a  corporation  aggregate. 


SMAIiLWOOD  V.  NOBTON. 

[9l>MAZint,83.] 

Jimrtxynasn  of  an  Attornst  is  Proved  Sufficiently  by  his  acting  as 
soch  for  the  plaintiff  and  being  recognized  as  acting  in  that  capacity  on 
the  records  of  the  court. 

Attorney  should  Defend  against  Eepleyin  Process  to  recover  goods 
seized  on  an  attachment  sued  oat  by  the  attorney  on  a  judgment  obtained 
by  him. 

Plaintiff  in  Replevin  Beoomino  Nonsuit,  the  attorney  for  the  attach- 
ment creditor  should  move  for  a  judgment  for  a  return  of  the  property 
levied,  and  for  a  failure  to  do  so,  in  consequence  of  which  the  claim  is  lost, 
the  attorney  is  liable  for  negligence. 

In  Action  against  Attorney  fvr  Neolioencb  in  failing  to  move  for  a 
judgment  for  a  return  of  the  property  when  the  plaintiff  in  replevin  has 
been  nonsuited,  the  attorney  can  not  show  that  the  plaintiff  in  replevin 
was  the  real  owner  of  the  property. 

Assumpsit  against  defendants,  attomeys-at-law,  for  negli- 
gence. In  the  winter  of  1835,  Bichardson,  the  agent  of  the 
plaintiffs,  sent  a  demand  against  one  Kimball  to  the  defendants 
for  collection.  Suit  was  instituted  in  February,  1835,  and  per- 
sonal property  of  Kimball  attached  by  Leavitt,  a  deputy  sheriff. 
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This  property  was  repleyied  bj  one  Fiske.  Both  actions  wer» 
entered  at  the  Maj  term,  the  defendants  entering  appearance 
both  for  Smallwood  and  for  Leavitt  in  the  replevin  suit.  In  June* 
defendants  wrote  to  plaintiffs  informing  them  of  the  commence- 
ment of  the  snit,  and  saying  they  wonld  secore  the  plaintiffs'^ 
debt,  as  Fiske  had  no  title.  At  the  October  term,  Eimball  wa» 
defaulted,  judgment  rendered  against  him,  and  execution  issued 
in  December  following,  but  returned  unsatisfied.  In  March,  1836, 
alias  execution  issued,  but  it  did  not  appear  that  it  was  ever 
placed  in  the  officer's  hands.  The  replevin  suit  was  continued 
to  the  January  term,  when  Fiske  was  nonsuited.  It  appeared 
that  the  judgment  of  the  court  was  not  recorded,  as  no  papers 
had  been  put  on  file  before  the  middle  of  the  vacation  after  ren- 
dition of  judgment.  No  motion  had  been  made  by  defendants  for 
a  return  of  the  goods;  or  that  the  replevin  writ  shoidd  be  placed 
on  file;  the  defendants'  names  appeared  as  attorneys  for  Leavitt,. 
and  were  brought  forward  on  the  subsequent  dockets.  It  ap- 
peared that  Leavitt  employed  Norton  to  defend  the  suit.  Tha 
defendants  offered  to  prove  that  the  properly  attached  belonged 
to  Fitch,  the  plaintiff  in  the  replevin  suit,  but  the  evidence  waa 
rejected.  The  court  ruled  in  favor  of  the  plaintiff,  upon  which 
a  default  was  entered,  subject  to  the  opinion  of  the  court;  if  the 
evidence  should  have  been  admitted,  or  if  the  plaintiff  upon  the 
facts  is  not  entitied  to  recover,  the  judgment  to  be  taken  off  and 
a  nonsuit  entered. 

Gooley,  for  the  defendants. 

Hobbs,  contra. 

By  Court,  Weston,  C.  J.  Richardson  acted  as  the  agent  of 
the  plaintiff,  and  his  testimony  was  admissible  as  such.  The  de- 
fendants were  engaged  as  attorneys  to  prosecute  and  collect  the 
plaintiff's  debt.  They  were  under  legal  obligation  to  discharge 
this  duty  with  competent  skill  and  fidelity.  The  object  of  the 
suit,  instituted  by  them  for  the  plaintiff,  was  to  obtain  judgment^ 
and  as  the  fruits  of  it,  satisfaction  o£  the  execution,  which  issued. 
They  had  caused  the  debtor's  property  to  be  attached;  and  it 
was  their  duty,  by  all  legal  means,  to  make  that  attachment 
available.  They  became  professionally 'charged  with  all  legal 
ancillary  proceedings,  necessary  to  make  the  attachment  effect- 
ual: Dearborn  v.  Dearborn,  15  Mass.  316.  With  regard  to  the 
averment,  that  the  defendants  were  employed,  and  undertook  to 
act,  as  attorneys  of  the  common  pleas,  it  is  sufficientiy  proved 
by  their  acting  as  such  for  the  plaintiff,  and  being  recognized  aa 
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acting  in  that  capacity,  on  the  records  of  that  court.  A  process- 
in  replevin  "was  instituted  at  the  suit  of  David  Fiske,  to  defeat 
the  attachment,  procured  by  the  defendants,  for  the  benefit  of 
the  plaintifT.  That  is  necessarily  brought  against  the  officer, 
who  acts  in  trust  for  the  attaching  creditor,  although  he  haa 
nominally  the  management  of  the  defense.  The  plaintiff  Tvaa 
the  cestui  que  trusi,  and  the  defendants  their  attorneys.  From 
this  relation  alone,  they  woidd  have  been  received  to  defend  tho 
replevin.  But  one  of  the  defendants  was  also  retained  by  the 
officer.  Such  being  the  connection  between  these  suits,  the 
plaintiff  having  a  direct  interest  to  defeat  the  replevin,  the  object 
of  which  was  to  render  his  attachment  unavailable,  the  defendants- 
owed  a  duty  to  the  plaintiff,  in  defending  against  the  replevin 
process,  as  well  as  to  the  officer.  That  they  so  understood  it, 
and  assumed  to  act  for  the  interest  of  the  plaintiff  in  both  siuts,. 
is  apparent  from  their  letter  of  June  20,  1835.  But  independ- 
ent of  that  letter,  it  was  their  duly  to  take  care  of  his  interest. 
And  they  could  not  relieve  themselves  from  this  responsibUiiy,^ 
by  the  employment  or  substitution  of  other  counsel. 

When  the  plaintiff  in  replevin  became  nonsuit,  it  was  their 
duty  to  see  that  the  writ  was  put  on  file,  that  the  record  might 
be  duly  made  up.     They  should  also  have  moved  for  judgment 
for  a  return  of  the  properiy  replevied.    Without  such  a  motion, 
no  such  judgment  can  be  entered  in  cases  of  nonsuit,  nor  would 
in  such  case  a  failure  to  return  be  a  breach  of  the  replevin  bond: 
Badlam  v.   Tucker  ei  al,  1  Pick.  284  [11  Am.  Dec.  202];  Petty- 
grove  V.  Hoyi  eial.,2  Fairf.  66.     If  the  defendants  had  fulfilled 
their  professional  duties  to  the  plaintiff,  by  taking  such  measures 
as  to  render  the  replevin  bond  available,  by  the  regular  entry  of 
judgment  upon  nonsuit,  and  for  a  return,  in  a  suit  on  the  bond, 
it  would  have  been  held  forfeited,  and  the  officer,  in  trust  for  the 
plaintiff,  would  have  been  entitled  to  judgment  for  the  value  of 
the  property,  as  well  as  for  the  damages.    Nor  do  we  think,  that 
proof  could  be  received  in  a  suit  on  the  bond  that  the  property 
was  in  Fiske.    Judgment  for  return  should  be  complied  with  in 
terms,  or  the  obligors  held  liable  to  respond  in  damages.    It 
would  be  against  the  legal  effect  of  that  judgment,  to  open  the 
question  of  property  in  a  suit  on  the  bond.     The  time  to  have 
tried  that  question  was,  while  the  suit  in  replevin  was  pending. 
It  would  be  a  very  extraordinary  derangement  of  the  regular 
courae  of  legal  proceedings  to  suffer  the  plaintiff  in  replevin  to 
abandon  a  process,  expressly  provided  to  enable  him  to  vindicate 
hia  title  to  property  t^en  from  the  custody  of  the  law,  and  sub- 
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eequently  to  try  his  rights,  under  the  bond,  which  he  is  reqnii^ 
to  giTe  to  prosecute  his  replevin  with  effect.  If  such  evidence 
would  not  be  aTsilable  in  defense  of  the  bond,  it  can  not  avail 
the  defendants,  for  neglecting  the  proper  legal  steps  to  render 
the  bond  effectual,  for  the  benefit  of  the  plaintiff.  But,  aside 
from  the  question  of  title,  he  would  have  been  entitled  to  the 
twelve  per  cent,  which  the  officer  would  at  all  events  have  recov- 
ered for  his  use. 

The  liability  of  the  defendants  being  sustained  by  the  proof, 
we  are  satisfied,  that  under  the  general  issue,  a  cause  of  action 
is  sufficiently  set  forth  in  the  second  count.  The  default  is  to 
stand,  and  the  case  referred,  for  the  assessment  of  damages,  as 
has  been  agreed  by  the  parties. 

LlABIIJTT  OV  ATTORmCT  FOB  NbOUOKKCE  AND  WAST  OV  SKILL. —  FoT  A 

diaoosaion  of  this  subject  see  note  to  fUch  v.  ScoU^  34  Anu  Deo.  80. 


Denkison  v.  Thomaston  Mutuaii  Ins.  Go. 

[20  MAim,  135.] 

Whebb  Poucy  Kequirsd  Insubed  to  State  Distance  oe  Buildino  ic 
sored  from  the  neighboring  buildings,  an  omiaaion  to  mention  buildings 
on  another  street,  and  from  which  there  was  no  reasonable  apprehension 
of  danger,  is  not  such  a  suppression  of  the  truth  as  inyalidatea  the  polioy, 
though  the  fire  is  communicated  from  them. 

BZPBESSION    OF   AN    OPINION    NOT  A  MiSBEPBBSENTATIOK,   WHXN. — Where 

the  insured,  in  answer  to  a  question  as  to  the  locality  of  neighboring 
buildings,  described  certain  sheds  in  conformity  to  the  truth,  but  added 
that  they  "would  not  endanger  the  buildings  if  they  should  bum,"  this 
addition  is  but  matter  of  opinion,  and  would  not  amount  to  a  misrepre- 
sentation, if  honestly  made. 

Action  upon  a  policy  of  insurance.  The  policy  contained  a 
provision  to  the  effect  that  the  insured  would  not  be  entitled  to 
any  indemnification  if  any  circumstance  material  to  the  risk  be 
suppressed.  It  appears  that  two  wooden  buildings  stood  on  the 
street  back  of  the  insured  property.  The  fire  arose  in  these, 
spread  to  some  wooden  sheds  (mentioned  in  the  policy),  and 
thence  to  the  insured  buildings.  The  wooden  buildings  were 
not  mentioned  in  the  policy.  The  remaining  facts  necessary  to 
a  comprehension  of  the  case  appear  from  the  opinion.  Verdict 
for  plaintiff  subject  to  the  opinion  of  the  court;  if  entitled  to 
recover,  judgment  to  be  entered  on  the  verdict;  and  if  entitled 
to  interest  from  an  earlier  date  than  sixty  days  after  affidavit 
furnished  and  notice  annexed,  verdict  to  be  amended  accordingly. 
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Preble,  for  the  defendants. 

Rogers  and  CuUing,  for  the  plaintiff. 

By  Court,  Whitman,  C.  J.  A  yerdict  was  taken  for  the 
plaintiff  subject  to  the  opinion  of  the  court,  upon  a  report  of 
the  judge,  before  whom  the  trial  was  had,  of  the  evidence,  and 
ndings  by  him  made  in  the  progress  of  the  trial.  And  it  is 
agreed,  that  such  judgment  shall  be  entered,  either  upon  the 
irerdict  or  upon  nonsuit,  as  the  court  m^y  deem  reasonable. 

The  action  is  upon  a  policy  of  insurance  against  fire,  under- 
written by  the  defendants,  on  the  dwelling-house  of  the  plaintiff, 
situated  in  Bangor,  which  was  consumed  by  fire.     The  defend- 
ants for  their  defense,  rely  upon  what  they  consider  to  have 
been  a  misrepresentation  made  at  the  time  the  policy  was 
effected.     The  misrepresentation  alleged  is  contained  in  the 
answer  to  a  written  interrogatoiy,  propounded  to  the  plaintiff, 
as  to  the  distance  of  other  buildings  from  the  premises  insured. 
The  answer  was  in  these  words:  "East  side  of  the  block  are 
small  one-story  woodsheds,  and  would  not  endanger  the  build- 
ings if  they  should  bum."    In  evidence  it  appeared,  that  small 
sheds  projected  out  from  near  the  back  part  of  the  brick  block 
of  buildings  (one  of  which  was  the  house  in  question),  tweniy- 
foiir  feet,  being  twelve  feet  in  width,  and  eight  feet  stud;  and 
leaving  a  passage  way  in  the  rear  of  them,  of  fourteen  feet  wide, 
adjoining  some  two-stoiy  wooden  buildings,  standing  on  an- 
other street,  forfy-nine  feet  from  the  plaintiffs  house,  and  in 
which  the  fire  which  consumed  the  plaintiffs  house,  originated. 
The  first  question,  which  arises,  is,  was  this  a  misrepresenta- 
iiou,  or  was  there  a  suppression  of  the  truth  tantamount  there- 
to, and  material  to  the  risk?    It  does  not  seem  to  be  necessaxy, 
in  order  to  avail  the  defendants  in  their  defense,  that  the  mis- 
representation or  suppression  of  the  truth  should  have  been 
willful.     If  it  were  but  an  inadvertent  omission,  yet  if  it  were 
material  to   the  risk,  and  such  as  the  plaintiff  should  have 
known  to  be  so,  it  would  render  the  policy  void. 

In  the  case  at  bar  it  has  now  been  rendered  undeniable,  that 
the  burning  of  the  two-story  buildings,  on  another  street,  en- 
dangered the  plaintiff's  house;  and  to  the  interrogatoiy  pro- 
pounded it  now.  would  seem,  that  the  existence  of  those  buildings 
ought  with  propriety,  have  been  stated.  But  this  does  not 
prove,  that,  before  the  occurrence  of  the  fire,  it  would  have  been 
deemed  material  to  name  them,  as  being  near  enough  to  put  tl\e 
plaintiff's  house  in  jeopardy.     It  is  not  an  unfrequent  occur« 
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rence,  after  a  disaster  has  happened,  that  we  can  clearly  discern 
that  the  cause,  which  may  have  produced  it,  would  be  likely  to 
have  such  an  effect,  while,  if  no  such  disaster  had  occurred,  we 
might  haye  been  yeiy  far  from  expecting  it.  In  this  case  it  ia 
essential  to  determine  whether  the  plaintiff  was  bound  to  hKw% 
known  that  a  fire  originating  in  the  two-story  wooden  bmldings, 
would  have  endangered  the  burning  of  his  house.  If  as  a  man 
of  ordinary  capacity,  he  ought  to  hare  had  such  an  apprehension, 
then  he  ought  to  have  named  those  buildings  in  reply  to  the  in- 
terrogatoiy  propounded;  for,  what  a  man  ought  to  have  known,, 
he  mtist  be  presumed  to  have  known.  This  knowledge,  in  a 
case  like  the  present,  must  haye  been  something  more  than,  that 
,  Jby  possibility  a  fire  so  originating  might  have  endangered  his^ 
house.  This  kind  of  knowledge  might  exist  in  regard  to  a  firfr 
originating  in  almost  any  part  of  a  city  like  Bangor;  for  a  fire 
originating  in  an  extreme  part  of  it,  if  the  wind  were  high  and 
favorable  for  the  purpose,  might  endanget  all  the  buildings, 
however  remote,  standing  nearly  contiguous  one  to  another,  to 
the  leeward  of  it.  Any  danger  like  this  could  not  have  been  in 
contemplation,  when  the  interrogatory  was  propounded.  Such 
buildings  only  as  were  so  nearly  contiguous  as  to  have  been,  in 
case  a  fire  should  originate  therein,  productive  of  imminent  haz- 
ard to  the  safety  of  the  plaintiff's  dwelling,  could  have  been  in 
view  by  the  defendants.  And  the  question  is,  were  the  two-story 
wooden  buildings  of  that  description  ? 

In  reference  to  this  question,  it  may  not  be  unimporiant  to 
consider,  that  the  defendants,  at  the  time  when  this  policy  was 
effected,  had  an  agent  residing  in  Bangor,  whose  business  it  was 
to  attend,  in  their  behalf,  to  the  applications  for  insurance  from 
that  quarter.  It  may  be  believed,  that  the  selection  of  this  in- 
dividual was  the  result  of  knowledge,  with  regard  to  his  intel- 
ligence and  capacity  for  such  purpose.  It  was  not,  however^ 
his  business,  perhaps,  to  prepare  representations  to  be  made  by 
applicants  for  insurance.  But  it  did  so  happen,  that  he  assisted 
the  plaintiff  in  preparing  the  answers  to  the  standing  interroga- 
tories, one  of  which  is  the  interrogatory  before  named,  intended 
to  produce  a  representation  ux>on  which  to  found  the  estimates 
of  the  propriety  of  assuming  the  risks  proposed.  He,  it  seems, 
examined  the  premises,  looked  at  the  woodsheds,  and  the  two- 
etoiy  wooden  buildings  beyond  them.  To  him  it  did  not  seem 
to  have  occurred  that  the  vicinity  of  those  buildings  was  jsucli 
as  to  render  it  necessary  that  the  two-story  wooden  buildings 
should  be  named  in  answer  to  the  interrogatory;  for  he,  at  the 
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request  of  the  plaintiff,  penned  tbe  reply  thereto  as  he  thought 
proper.  It  does  not  appear  that  any  witness  has  testified,  that, 
anterior  to  the  disaster,  he  should  have  anticipated  such  an 
event  as  within  the  range  of  probability.  What  other  individu- 
Ills  of  intelligenoe  did  not  foresee  to  be  likely  to  occur,  could 
not  reasonably  be  expected  of  the  plaintiff.  And  what  he  could 
not  be  expected  to  know,  he  can  not  be  considered  as  culpable , 
for  not  knowing.  And  what  he  could  not  be  expected  to  ap- 
prehend, he  could  not  be  bound  to  communicate;  and,  in  not 
eonununicating  any  such  fact,  he  could  not  be  considered  as 
guilty  of  concealing  it,  even  inadvertently,  and  much  lees  will- 
fully. 

As  to  the  wooden  sheds,  they  were  named;  and  the  description 
given  of  them  is  precisely  in  conformity  to  the  truth.  They 
were  named,  however,  in  connection  with  an  opinion,  that  if 
they  took  fire,  they  would  not  endanger  the  house.  There  is, 
then,  no  misrepresentation  with  regard  to  their  existence.  The 
misrepresentation  complained  of,  in  reference  to  them,  is 
merely  in  matter  of  opinion.  But  opinions,  if  honestly  enter- 
tained, and  honestly  communicated,  are  not  misrepresentations, 
•  however  erroneous  they  may  prove  to  be.  That  this  opinion 
was  uttered  bona  Jide,  and  in  perfect  singleness  of  heart  and 
purpose,  may  well  be  believed,  and  may  fairly  be  deducible 
from  the  fact,  that  it  was  expressed  in  concurrence  with  the  un- 
questionable belief  at  the  time,  of  its  correctness,  by  the  confi- 
dential friend  of  the  defendants.  An  opinion  so  uttered,  if  not 
in  good  faith,  might  well  be  complained  of,  as  it  might  tend  to 
throw  the  defendants  off  their  guard.  In  such  case,  it  might 
tend  to  show  a  fraudulent  design;  and  in  connection  with  evi- 
dence of  misrepresentation  of  facts,  even  short  of  what  other- 
wise might  be  necessary  to  vacate  a  contract,  would  be  likely  to 
have  that  effect. 

But  it  is  by  no  means  dear,  if  the  fire  had  not  originated  else- 
where than  in  the  sheds,  that  it  would  have  been  attended  with 
essential  danger  to  the  main  building.  The  neighbors  and  fire- 
men of  the  city,  might  be  expected  to  be  able  to  extinguish  a 
fire  so  originating.  Such  buildings  ore  easily  pulled  to  pieces; 
and  an  engine  brought  to  bear  upon  them  would  do  great  ex- 
ecution. It  may  therefore,  even  now,  be  veiy  questionable, 
whether  the  opinion  complained  of  may  not  be  adopted  as  well 
founded  to  a  very  considerable  extent  at  least.  As  to  the  tes- 
timony of  the  witnesses,  touching  the  condition  of  the  fire  de- 
partment and  its  exertions,  and  whatever  relates  thereto,  we  Bae 
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no  ground  from  thenoe  arising,  to  question  the  correctn^ 
of  the  finding  of  the  jury.  The  most  that  can  be  said  of  thai 
part  of  the  evidence  is,  that  it  is  irrelevant,  and  not  of  a  teoi- 
dency  to  influence  a  jury  one  way  or  the  other. 

We  are  of  opinion,  therefore,  that  judgment  must  be  entered 
upon  the  verdict,  with  interest  as  agreed. 

Dbsgbiftion  of  Pbopkrtt  IK  Policy  op  Insuhanos,  MATsaiALmr  op*.  See 
Fowler  v.  jEtfia  Ins,  Co.,  16  Am.  Dec.  460,  where  this  sabjeot  is  fully  dia- 
ouased;  also  Jefferson  Ins,  Co,  v.  Cotheal,  22  Id.  567;  JFhrmen^  Ins,  Co.  ▼. 
Snyder,  30  Id.  118;  ^tna  Fire  Lis,  Co.  ▼.  Taylor^  Id.  90;  Strong  v.  Mt 
facturere  Ins.  Co,,  20  Id.  607. 


GrOODNOW  V.   HoWB. 

[20  Mjkim.  164.] 

Cbsditor's  Disoountino  I>baft  Sent  Him  bt  Debtor  and  giving  the  latter 
credit  before  the  draft  is  honored,  will  not  conclude  him  in  the  absenoa 
of  negligence  or  want  of  fidelity;  and  having  taken  up  the  draft  after  tta 
dishonor,  he  is  entitled  to  recover  that  amount  from  the  debtor. 

DEFEin>Airr  being  indebted  to  plaintiff,  remitted  to  him  a  draft 
drawn  by  L.  D.  Shaw,  payable  to  N.  D.  Shaw  and  indorsed  bj 
him,  requesting  plaintiff  to  credit  him  for  it  when  paid.  Plaint- 
iff discounted  ttie  draft  and  credited  defendant  with  the  proceeds. 
It  afterwards  was  protested  by  th6  bank  for  non-acceptance; 
and  notices  of  this  were  given  plaintiff^  who  forwarded  them  to 
defendant.  At  maturity  the  draft  was  protested  for  non-pay- 
ment and  was  taken  up  by  plaintiff,  who  inclosed  it  to  Messrs. 
Hobbs,  of  Eastport,  Uie  defendant  living  in  New  Brunswick, 
requesting  them  to  forward  it  to  defendant;  that  Messrs.  Hobbs 
returned  the  draft  saying  they  had  attempted  to  make  a  settle- 
ment with  the  drawer,  but  unavailingly,  as  he  would  not  pay  the 
damages;  they  also  returned  to  plaintiff  a  new  draft  between  the 
same  parties  for  the  same  amount  and  costs  of  protest,  but  not 
for  damages,  telling  plaintiff  to  retain  either  at  his  election  and 
return  the  other.  Plaintiff  retained  the  old  draft,  and  sent  back 
the  other  to  Messrs.  Hobbs,  and  inclosed  the  protested  draft  to 
some  one  at  Eastport.  It  did  not  appear  that  defendant  erer 
received  it.  The  evidence  showed  that  defendant,  on  hearing  of 
the  plaintiff's  taking  the  new  draft,  wrote  to  him  approving  of 
his  course.  Default  to  be  entered  for  such  sum  as  plaintiff  la 
entitled  to  recover. 

HobbSy  for  the  defendant. 

D.  T.  Granger,  contra. 
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Bj  Court,  Westok,  C.  J.    The  draft  in  controyersj  was  re- 
mitted by  the  defendant  to  the  plaintiff,  "with  a  request,  that 
when  paid,  it  should  be  passed  to  his  credit,  he  being  indebted 
io  the  plaintiff.    This  imposed  upon  the  latter  reasonable  fidel- 
ity, in  dischaige  of  his  trust.    He  was  liable  to  no  other  risk  or 
hazard,  in  relation  to  the  business.    He  put  it  in  train  for  col- 
lection, by  causing  it  to  be  discounted  at  the  Union  bank,  at 
Boston.     This  did  not  increase  the  hazard  to  the  defendant  or 
to  the  parties  to  the  draft.    It  enlisted  the  -vigilance  of  the 
bank  in  the  collection,  they  having  great  facilities,  through  their 
officers,  and  by  their  extensive  correspondence.    The  defendant, 
when  advised  of  what  was  done,  made  no  objection;  but  in  his 
letter  of  March  18, 1837,  acknowledging  the  receipt  of  tl^e  no- 
tices, requested  that  the  draft  might  be  returned  to  him,  that  he 
might   call  on  thq  indorser.    If  he  had  disapproved  of  the 
plaintiff's  course,  or  claimed  to  hold  him  responsible  for  the 
draft,  or  any  part  of  the  damages  or  expense,  he  was  required, 
upon  the  principles  of  fair  dealing  between  merchants,  so  to 
have  apprised  him.    The  fact,  that  the  plaintiff  credited  the  de- 
fendant with  the  avails,  before  the  draft  had  been  honored, 
ought  not  to  conclude  him,  unless  chargeable  with  negligence, 
or  a  want  of  fidelity.    And  this  is  not  imputable  to  him,  from  any 
evidence  presented  in  the  case.     The  banks  and  the  notary  were 
the  usual  and  approved  agents,  proper  to  be  employed  in  the 
discharge  of  the  duty  confided  to  him.    Failing  to  realize  the 
expectations  of  the  defendant,  he  advises  him  of  the  result  and 
forwards  to  him  notices  for  the  indorser  and  drawer,  which  were 
received  and  transmitted.    It  thereupon  became  the  business  of 
the  defendant  to  resort  to  the  parties  for  payment.    Isaac 
Hobbs,  the  deponent,  remitted  a  new  draft  to  the  plaintiff, 
which  he  was  to  retain  or  not,  at  his  election;  and  of  this  the 
defendant  approved.    The  plaintiff  promptly  returned  the  new 
draft.     Having  done  his  duiy,  and  fully  advised  the  defendant, 
if  Neal  D.  Shaw,  the  indorser,  was  ready  and  willing  to  pay  the 
amount  of  the  draft,  without  the  damages,  it  was  for  the  defend- 
ant to  decide,  whether  that  proposition  would  be  acceptable. 
We  are  not  aware,  that  the  plaintiff  was  bound  to  adjust  the 
matter  upon  those  terms. 

Upon  the  whole,  if  any  loss  has  been  sustained,  it  does  not 
appear  to  us,  that  it  shonld  fall  upon  the  plaintiff.  He  was  act- 
ixig  for  the  defendant,  and  faithfully  discharged  his  duty.  The 
defendant,  as  is  fairly  to  be  implied  from  his  correspondence, 
was  satisfied  with  what  he  had  done.    The  plaintiff  is  justly  e&- 
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tilled  then  to  charge  back  the  amount  of  the  draft,  and  to  add 
thereto  the  damages  and  exx)ense8,  bj  him  actually  paid;  and 
judgment  ia  to  be  made  up  accordingly. 

DsBT,  HOW  VAR  ExTiiroaiSHCD  BY  GiYixo  KoTB  OB  Ordkb. — ^Where  a 
4iot6  or  order  is  given  by  debtor  for  a  pre-existing  debt,  it  is  presamed  to  be 
in  payment  of  it:  Maneely  v.  MeOee^  4  Ain.  Dec  lOo;  Thaditr  ▼.  Dinsmort^ 
Id.  61;  WIMeck  v.  Van  Ness,  G  Id.  383;  Vomer  v.  Noblebonmgh,  11  Id.  48; 
Arnold  v.  Camp,  7  Id.  328.  And  an  acceptance  of  a  note  or  order  in  satis- 
-faction  of  a  debt  dlMhargee  it:  Apihorp  r.  Skepard,  1  Id.  6;  Hutekins  ▼. 
OkoU,  24  Id.  634;  Harrison  v.  Hicks.  27  Id.  638;  Olmn  v.  SmUh,  20  Id. 
452;  HwMS  t.  Smi/ik,  33  Id.  650.  But  the  note  or  bill  most  be  expressly  re- 
•ceived  as  payment:  Barelli  ▼.  Brown,  10  Id.  683;  Murray  v.  Oouvememr^  1 
Id.  177;  Patapsco  Ins.  Co,  v.  Smith,  14  Id.  268;  Jofinson  v.  Weed,  6  Id.  279; 
Mvldon  T.  WMiloch,  13  Id.  533;  Tobey  ▼.  Border,  4  Id.  326;  oti&erwise  it  will 
tiot  operate  to  extingoish  the  debt:  PaUdkcdl  ▼.  Aptkorp,  1  Id.  3  (bat  see 
Arnold  v.  Camp,  7  Id.  328);  Paio^^seo  Ins.  Co.  v.  Sniuh,  14  Id.  268;  Meed  ▼. 
Van  Ostrand,  19  Id.  529;  Muldan  v.  WhiOock,  13  Id.  533;  Clopper  v.  Unkmy 
16  Id.  294;  Hart  t.  BoUer,  16  H.  536;  Costdo  v.  Caoe,  27  Id.  404. 
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120  Maznx,  228.] 

CoKTETAVCB  BY  MoRTOAOOR  AKD  MORTGAGEE. — ^Wbere  the  mortgagee  Joins 
with  the  mortgagor  in  a  deed  conveying  the  mortgaged  premises,  togetiier 
with  a  smaller  parcel  owned  by  the  mortgagee  in  seyeralty,  the  deed  oqd- 
taining  a  covenant  that  the  premises  are  free  from  incombimaees,  he 
will  be  estopped  to  assert  his  mortgage,  the  deed  making  no  exoeption  of 
it,  and  he  not  giving  the  purchaser  notice  that  he  claimed  any  title. 

Wbtt  of  entry  to  obtain  judgment  as  on  a  mortgage.  The 
following  facts  were  agreed  upon:  Durham  being  the  owner  of 
a  tract  of  land,  conveyed  seven  eighths  of  it  to  one  Morrill,  and 
took  a  mortgage  from  Morrill  to  secure  the  unpaid  purchase 
money.  Afterwards,  Morrill  and  Durham  united  in  a  deed  con- 
veying said  tract  to  one  Merrill,  Morrill  conveying  seven  eighths 
and  Durham  one  eighth.  The  deed  contained  the  following, 
among  other  covenants:  ''And  we  do  covenant  with  the  said 
Merrill,  his  heirs  and  assigns,  that  we  are  lawfully  seised  in  fee 
of  the  afor^granted  premises;  that  they  are  free  of  incum- 
brances." The  deed  in  no  way  mentioned  Durham's  mortgage. 
Some  months  after,  Durham,  by  consent  of  Morrill,  entered 
upon  the  premises,  for  condition  broken  and  to  foreclose  Mor- 
rill's right  to  redeem.  Merrill,  after  the  entry,  deeded  the  land 
to  the  tenant.  If,  on  the  facts,  the  action  can  be  maintained, 
judgment  to  be  for  demandant;  if  not,  for  the  tenants,  with 
costs;  provided,  however,  if  the  court  should  think  the  demand- 
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ant's  coTenanfa  should  cover  the  said  seven  eighths,  the  judg- 
ment for  tenant  to  be  without  costs. 

KeUey^  for  the  demandant. 

Grofky^  contra. 

By  Court,  Shkpley,  J.    It  appears  from  the  agreed  statement 
that  the  demandimt  as  mortgagee  in  fee  held  the  title  to  seven 
eighths,  and  had  an  indefeasible  title  to  the  other  eighth  of  a 
tract  of  land,  of  which  the  demanded  premises  were  a  part. 
And  that  he  united  with  his  mortgagor  in  a  deed  conveying  the 
premises  to  Daniel  Merrill,  from  whom  the  tenants  derived 
their  title.    By  this  deed  the  demandant  conveyed  one  eighth 
and  his  mortgagor  seven  eighths  with  warranfy.    Admitting  the 
covenants  to  be  several,  and  not  joint,  the  effect  of  this  trans- 
action is,  that  the  demandant  knowingly  becomes  a  party  to  the 
most  solemn  assurance  made  by  his  mortgagor  under  his  hand 
and  seal,  that  the  seven  eighths  "  are  free  of  all  incumbrances 
and  that  ''  he  has  good  right  to  sell  and  convey  the  same. 
And  he  does  this,  while  he  held  a  mortgage  covering  the  prem- 
ises, on  which  was  then  due  more  than  double  the  amount  of 
the  purchase  money,  without  causing  any  exception  of  his  own 
title  to  be  introduced;  and  without  giving  any  information  to 
the  purchaser  that  he  claimed  any  title,  or  that  the  grantor's 
title  was  defective.    Under  such  circumstances  he  is  as  much 
bound  by  the  declarations  of  his  mortgagor  as  if  they  were  his 
own.     It  would  be  a  fraud  upon  the  purchaser  to  permit  him 
now  to  disturb  that  title:  WendeU  v.  Van  Bensaelaer,  1  Johns. 
Ch.  344;  Starrs  v.  Barker,  6  Id.  166  [10  Am.  Dec.  316];  1 
Story's  Eq.  376;  Hatch  v.  KimbaUy  16  Me.  146.    It  would  be  no 
legal  excuse,  if  done  through  ignorance  or  inattention,  for  it  is 
more  just  that  he  should  be  the  loser  under  such  circumstances 
than  tiiat  the  innoq^nt  and  faultless  purchaser  should. 

Judgment  for  the  tenants. 


Baxteb  v.  Bbadbuby. 

[20  Mazhb,  360.] 

Ix  AonoK  voR  BasACH  of  Ck)V£NANT  OF  Seisin  the  defendant  may  offer 
in  evidence  deeds  to  himself  subsequent  to  his  deed  to  plaintiff  to  de- 
feat the  action,  as  these  deeds  inure  to  the  plaintiff  by  virtue  of  the  gen* 
enl  oovenant  of  warranty  in  his  deed. 

Whbui  Pabtt  Aoquibxs  Tms  attxr  Cokyetanob  with  GsinaAL  War- 
Am.  Dbo.  Vol.  XXZVn— 4 
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BASTTf  the  title  thtu  acquired  inures  to  the  benefit  of  his  grantee,  and 

the  grantee  then  has  no  right  to  elect  whether  or  not  to  reject  the  title. 
Damaobs  abx  Nominal,  though  Warbahtob  had  xot  thb  Title  when  he 

made  his  conveyance,  if  before  recoTety  against  him  he  has  obtained  the 

title. 
Estate  in  Feb  is  Pbesuked  to  Descend  on  Death  of  Ancestor  in  par- 

snance  of  the  laws  of  inheritance,  unless  the  descent  is  shown  to  have 

been  interrupted  by  a  devise. 

AonoK  for  breach  of  covenant  of  seisin  in  a  deed  of  -warranly, 
dated  August  3,  1836.  To  prove  breach  plaintiff  produced  a 
deed  of  warranty  from  one  Peck  to  Joy,  dated  July  27, 1799,  of 
the  premises  in  question.  The  defendant  offered  in  evidence  a 
deed  of  quitclaim  from  Amos  Whitney  to  himself  of  one  of  the  lots 
in  question,  and  a  warranty  deed  from  Whitten  of  another  lot. 
This  evidence  was  rejected.  A  contract  of  Joy  dated  June,  1835, 
to  convey  other  portions  of  the  premises  to  the  defendant,  and  a 
deed  from  Joy's  heirs  dated  October  20, 1837,  after  the  commence- 
ment of  this  suit,  were  also  offered  and  rejected.  By  consent  a 
default  was  entered  and  damages  assessed  at  the  amount  of  the 
consideration  money  and  interest,  subject  to  the  opinion  of  the 
whole  court;  if  the  evidence  was  improperly  rejected  the  da 
fault  to  be  taken  off  and  the  case  to  stand  for  trial. 

Appleton,  for  the  defendant. 

Bogera  and  Cooley,  contra. 

By  Oourt,  Weston,  O.J.  It  is  assumed  in  argument,  that  Amos 
VHiitney  and  Thomas  Whitten  were  seised  of  the  lands  described 
in  their  respective  deeds  to  the  defendant,  dated  August  24, 
1835.  The  lands  constitute  a  part  of  that,  which  is  the  subject- 
matter  of  this  suit.  These  deeds,  with  the  evidence  of  their 
seisin,  were  rejected  as  inadmissible,  by  the  presiding  judge  at 
the  trial.  If  this  evidence  could  legally  have  any  effect  upon  the 
right  of  the  plaintiff  to  recover,  or  upon  the  measure  of  damages, 
it  ought  not  to  have  been  rejected.  The  rul^,  which  have  been 
established  to  determine  the  measure  of  damages,  upon  the 
breach  of  covenants  in  deeds  for  the  conveyance  of  real  estate, 
have  been  framed  with  a  view  to  give  the  party  entitled  a  fair  in- 
demniiy  for  damage  he  has  sustained.  Thus  if  the  covenant  of 
seisin  is  broken,  as  thereby  the  titie  wholly  fails,  the  law  restores 
to  the  purchaser,  the  consideration  paid,  which  is  the  agreed 
value  of  the  land,  with  interest.  But  in  this,  as  well  as  in  other 
covenants,  usual  in  the  conveyance  of  real  estate,  if  there  exist 
facts  and  circumstances,  which  would  render  the  application  of 
the  rule  inequitable,  they  are  to  be  taken  into  consideration  by  a 
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juiy :  Leland  y.  Stone,  10  Mass.  459.  The  covenant  was  intended 
to  Becnre  to  the  plaintiff  a  legal  seisin  in  the  land  conveyed.  If 
it  is  broken  and  he  fails  of  that  seisin,  he  has  a  right  to  reclaim 
the  purchase  monej.  But  if  in  virtue  of  another  covenant  in  the 
same  deed^  which  was  also  taken  to  assure  to  him  the  subject- 
matter  of  the  conveyance,  he  has  obtained  that  seisin,  it  would 
be  altogether  inequitable  that  he  should  have  the  seisin,  and  be 
allowed  besides  to  recover  back  the  consideration  paid  for  it. 
The  rule  as  to  the  measure  of  damages  for  the  breach  of  this 
covenant,  which  is  just  in  its  general  application,  could  never  be 
intended  to  apply  to  such  a  case.  In  Whiting  v.  Davey,^  15 
Pick.  428,  it  is  strongly  intimated  by  the  court,  that  this  rule 
may  have  exceptions,  as  it  undoubtedly  has. 

If  Whitney  and  Whitten  were  seised,  immediately  upon  the  exe- 
cution of  their  deeds,  which  were  executed  a  few  days  after  that, 
upon  which  the  plaintiff  declares,  their  seisin  at  once  inured  and 
passed  to  him,  in  virtue  of  the  covenant  of  general  warranty  in 
his  deed:  Somes  v.  Skinner,  3  Pick.  52.  It  has  been  insisted  by 
the  counsel  for  the  plaintiff  that  this  effect  depends  upon  the  elec- 
tion of  the  grantee,  and  that  the  plaintiff  here  would  reject  the 
tiUe  arising  by  estoppel.  But  we  are  aware  of  no  legal  princi- 
ple which  can  sustain  this  position.  In  the  case  last  cited  the 
court  say,  ''that  the  general  principle  to  be  deduced  from  all 
the  authorities  is,  that  an  instrument,  which  legally  creates  an 
estoppel  to  a  party  undertaking  to  convey  real  estate,  he  having 
nothing  in  the  estate  at  the  time  of  the  conveyance,  but  acquir- 
ing a  title  afterwards  by  descent  of  purchase,  does  in  fact  pass 
an  interest  and  a  title  from  the  moment  such  estate  comes  to 
the  grantor.''  The  plaintiff,  by  taking  a  general  covenant  of 
warraniy,  not  only  assented  to,  but  secured  and  made  available 
to  himself  all  the  legal  consequences  resulting  from  that  cove- 
nant. Having  therefore,  under  his  deed,  before  the  commence- 
ment of  the  action,  acquired  the  seisin,  which  it  was  the  object 
of  both  covenants  to  secure,  he  could  be  entitled  only  to  nom- 
inal damages,  and  in  our  judgment  the  evidence  rejected  was 
l^fally  admissible.  The  estoppel,  being  part  of  the  title,  may 
he  given  in  evidence,  without  being  pleaded:  Adams  v.  Barnes, 
17  Mass.  865.  Whether  the  seisin  of  Whitney  and  Whitten  was 
defeasible  or  indefeasible,  is  not  a  question  which  can  arise  un- 
der this  covenant,  which  operates  only  upon  the  actual  seisin, 
and  does  not  assure  the  paramount  titie.  The  same  course  of 
'Oftsoning,  and  the  same  authorities,  which  justified  the  admis* 

1.     WhiUng  t.  Dtmeg. 
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Bion  of  the  testimoiij  rejected,  required  that  the  eTidence  of  title 
derived  bj  estoppel  from  Joy's  heirs,  should  have  been  reoeiyed. 
It  has  been  objected,  that  these  lands  may  have  been  devised 
by  Joy,  which  may  have  prevented  a  descent  to  the  heirs.  But 
an  esfastte  in  fee,  upon  the  decease  of  the  ancestor,  is  presumed 
to  descend,  in  pursuance  of  the  laws  of  inheritance,  unless  the 
descent  is  shown  to  have  been  intercepted  by  a  devise.  By  the 
conveyance  from  Joy's  heirs  to  the  defendant,  the  plaintiff  ac- 
quired not  only  the  seisin,  but  an  indefeasible  title.  As,  how* 
ever,  that  was  executed,  since  the  conunencement  of  the  action, 
the  plaintiff  is  entitled  to  nominal  damages,  and  to  nothing 
more,  if  he  has  not  been  disturbed  in  his  possession;  and  judg* 
ment  may  be  rendered  for  him,  therefore,  on  the  default,  which 
has  been  entered.  But  if  the  actual  seisin  of  Whitney  and 
Whitten  is  intended  to  be  contested,  or  the  plaintiff  would  show 
that  he  had  been  dispossessed,  before  his  title  by  estoppel  at- 
tached, the  de&ult  must  be  taken  off,  and  the  action  stand  for 
trial. 

SuBSBQUBNTLT  ACQUIRED  TiTLB,  EFFECT  OF. — Where  one  seUs  and  oon- 
veya  land  to  which  he  haa  no  title,  but  afterwards  aoqnirea  title,  his  hein 
will  be  estopped  to  deny  the  title  in  the  grantee:  Mc  WHHamB  ▼.  NUfy,  7 
Am.  Dec.  C54.  And  a  conveyance  by  an  heir  iipparent  estopa  him  from  ra- 
oovering  the  property  when  it  subsequently  descends  to  him:  McPhersan  v. 
OuTiHf,  14  Id.  642.  Though  in  Alkn  v.  Say%Dard,  17  Id.  221,  it  was  decided 
that  covenants  of  lawful  seisin  and  good  right  to  convey  did  not  estop  the 
grantor  from  setting  up  an  after-acquired  title  against  the  grantee.  In  MoT' 
m  v.  PMps,  4  Id.  323,  the  court  held  that  a  defendant  could  not  give  in 
evidence  a  title  by  him  subsequent  to  bringing  the  action  for  breach  of  cov- 
enant of  seisin;  that  the  rights  of  the  parties  must  be  determined  as  they 
were  at  the  time  the  action  was  begun. 
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[20  Haime,  275.] 

fincoYAL  OF  Inoumbbanoes  not  a  Condition  Pbecedsmt,  when. — ^Whem 
defendant  agreed  to  remove  certain  incumbrances  from  premises  conveyed 
to  plaintiff  by  a  certain  day,  in  consideration  thereof  to  be  allowed  a 
oertain  sum  on  a  debt  due  plaintiff,  the  removal  of  the  incnmbranoes  by 
that  day  is  not  a  condition  precedent^  and  defendant  not  having  removed 
the  incumbrances  till  the  day  had  passed,  he  is  still  entitled  to  set  off 
the  sum  stipulated  in  an  action  by  the  plaintiff  on  the  original  indebted- 
ness, the  plaintiff  not  having  reconveyed  the  premises  to  him. 

Where  Plaintiff  has  Suffered  Damaqes  by  the  Delay,  in  such  a  oaaoi 
he  has  a  right  to  have  them  deducted  from  the  amoont  he  agreed  to  allow 
for  the  premises. 


June,  1841.]  Boberts  v.  Mabston.  53 

Abhumhut  on  several  notes  of  hand  amounting  to  five  thousand 
five  hundred  dollars.  -The  defendant  introduced  a  receipt  from 
the  plaintiff  by  which  plaintiff  agreed  to  allow  defendant  four 
thousand  dollars  on  the  indebtedness,  in  consideration  of  a  war- 
ranty deed  to  certain  tracts  of  land,  provided  defendant  removed 
ineumbrances  on  the  land  bj  a  certain  daj.  Defendant  did  not 
remove  the  incumbrances  till  after  the  commencement  of  this 
action.  Plaintiff  contended  that  as  the  incumbrances  were  not 
removed  by  the  day  stipulated,  defendant  had  no  right  of  set- 
off. But  tiie  court  ruled  that  as  the  plaintiff  had  not  offered 
to  reconvey  the  land  to  the  defendant,  the  jury  should  set  ofif 
such  sum  as  the  defendant  was  entitled  to,  Tnakiug  such  deduo- 
tion  from  the  four  thousand  dollars  as  might  be  proper  from  a 
change  in  the  value  of  the  property.  The  jury  disagreed,  and 
the  parties  submitted  to  the  court  whether  the  defendant  should 
be  idlowed  anything  or  not  on  account  of  the  receipt. 

Bogers,  for  the  plaintiff. 

McCriUis,  contra. 

By  Ck>urt,  Wbston,  0.  J.  The  plaintiff  has  received  of  the 
defendant  a  deed  of  warranty  of  certain  real  estate,  for  which  it 
appears,  by  his  receipt  of  December  20, 1836,  he  was  to  allow 
him  four  thousand  dollars  when  he  shall  have  cleared  the  in- 
cumbrances on  the  property.  The  defendant  has  removed  the 
incumbrances;  and  his  right  to  be  allowed  the  stipulated  sum 
would  be  perfect,  but  for  a  clause  added  to  the  receipt  which  is 
in  these  words:  ''which  incumbrances  are  to  be  removed  by 
him,  on  or  before  the  first  day  of  July  next."  The  incumbrances 
were  not  removed  on  that  day,  nor  until  more  than  a  year  after- 
wards. And  the  argument  is,  on  the  part  of  the  plidntiff,  tbat 
by  reason  of  the  &ilure  of  the  defendant  to  cause  this  to  be 
done  at  the  time  appointed,  he  has  now  no  claim  to  any  allow- 
ance whatever,  by  way  of  offset.  This  construction  would  give 
to  the  clause,  under  consideration,  the  force  of  a  condition 
precedent.  No  direct  language  is  used,  expressive  of  such  a 
condition,  nor  is  it  deducible  by  necessary  implication.  The 
incumbrance  was  less  than  the  stipulated  price;  and  it  would 
be  unreasonable  to  subject  the  defendant  to  the  hazard  of  a  f or- 
feitore  of  the  estate,  if  he  did  not  remove  it  at  the  time,  unless 
such  is  the  plain  meaning  of  the  terms  used.  Although  the 
plaintiff  was  secured  by  the  covenant  in  the  deed,  yet  without 
the  latter  clause  in  the  receipt,  no  definite  time  was  fixed,  within 
which  the  business  was  to  be  closed.     The  defendant,  by  accept- 
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ing  the  receipt,  must  be  deemed  to  have  assented  to  the  stipn- 
lation.  It  is  equivalent  to  an  affirmative  agreement  on  his  part 
to  that  effect.  It  does  not  go  to  the  whole  consideration,  and 
for  that  reason  should  not  be  regarded  as  a  condition  precedent: 
Duke  of  St.  Albans  v.  Shore,  Doug.  690,  note;  Boone  v.  Eyre, 
1  H.  £1.  273,  note;  Bennet  v.  Exeouiors  qfPixley,  7  Johns.  249. 
So  far  as  the  plaintiff  has  suffered  damage  from  the  delin- 
quency of  the  defendant,  he  has  a  right  to  have  it  deducted 
from  iiie  price  he  agreed  to  give.  He  should  be  placed,  bj  com- 
pensation, in  the  same  condition,  as  if  the  defendant  had  ful- 
filled the  stipulation.  The  jury  were  not  able  to  agree  before; 
and  the  matter  is  not  so  easily  liquidated  in  a  trial  at  law. 
Unless  however  the  parties  can  arrange  it  between  themselves, 
or  by  a  submission  to  a  reference,  the  action  must  stand  for 
trial. 


HXGGHTB  V.  BbOWN. 

[30  Mazmb*  832.] 

Wbkkb  Pabtt  Sells  Pbopebtt  Claimed  by  Akotheb  and  the  prooeeda 
are  placed  in  the  hands  of  a  third  person  to  abide  a  decision  of  their  re- 
spective rights,  and  such  party  persuades  the  third  person  to  pay  him 
the  sum  he  has  received  without  the  privity  or  consent  of  the  other,  he 
waives  the  benefit  of  any  arrangement  made  with  the  third  person,  and 
becomes  liable  at  once  to  the  other  party  if  he  was  the  owner  of  the 
property,  though  no  decision  has  been  rendered  nor  demand  made  of  the 
defendant. 

Assumpsit  for  money 'had  and  received.  Defendant  and 
Bridges  made  an  arrangement  by  which  Bridges  cut  and 
hauled  to  the  wharf  from  defendant's  land  a  quantity  of  wood. 
Defendant  attempted  to  show  that  Bridges  was  to  be  paid  a  sum 
equal  to  one  fourth  of  the  value  of  the  wood  for  his  services, 
while  plaintiff  introduced  evidence  showing  that  one  fourth  of 
the  wood  hauled  belonged  to  Bridges.  Bridges  sold  his  one 
fourth  to  the  plaintiff.  Defendant  sold  all  the  wood  to  the  cap- 
tain of  a  vessel;  plaintiff  forbid  the  captain  removing  his  fourth; 
but  the  wood  was  all  taken,  and  the  captain  paid  one  fourth  of 
the  proceeds  into  the  hands  of  one  Lake.  Defendant  persuaded 
Lake  to  pay  to  him  this  amount,  he  taking  from  defendant  a 
bond  of  indemnity.  Plaintiff  then  brought  this  suit.  Defend- 
ant held  that  plaintiff  had  agreed  that  the  money  should  remain 
with  Lake  to  abide  a  decision  as  to  the  rights  betweei;  himself 
and  Bridges;  that  as  no  decision  had  been  made,  no  one  was 
liable  to  an  action,  unless  Lake;  that  defendant  was  not  liable 
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to  an  action  without  a  demand.  Plaintiff  denied  leaving  the 
money  in  Lake's  hands  to  abide  a  decision  of  his  rights;  con- 
tended that  the  agreement  was  between  defendant  and  the  cap- 
tain solely,  at  the  captain's  request,  to  relieve  the  captain  of  the 
danger  of  'paying  twice;  and  that  even  had  he  assented  to  such 
agreement,  the  subsequent  conduct  of  defendant  in  taking  the 
money  -was  such  as  to  render  him  liable  without  anj  demand. 
The  judge  instructed  the  jury  that  if  the  wood  was  all  the  de- 
fendant's, and  that  Bridges  was  to  receive  one  fourth  of  the  pro- 
ceeds, thej  should  find  for  defendant;  but  that  if  one  fourth  of 
the  wood  was  Bridges',  thej  should  find  for  plaintiff.  That  if 
the  plaintiff  was  no  party  to  the  agreement  with  Lake,  the 
plaintiff's  right  to  recover  would  not  be  affected  by  the  deposit; 
that  even  if  he  was  a  pariy  to  the-  agreement,  and  they  were 
satisfied  that  defendant  had  voluntarily,  and  without  the  plaint- 
iff's assent,  procured  the  payment  of  the  money  to  himself, 
plaintiff  could  maintain  the  action,  though  no  decision  had 
been  made,  and  though  no  demand  had  been  made  upon  de- 
fendant.   Verdict  for  plaintiff;  the  defendant  appealed. 

Hathaway,  for  the  defendant. 

Pond,  contra. 

By  Court,  Wkston,  0.  J.  The  wood  in  controversy,  the  jury 
have  found,  was  the  property  of  Daniel  Bridges,  of  whom  the 
plaintiff  purchased  it.  The  defendant  was  fully  apprised  of  this 
fact,  having  himself  sold  the  wood  to  Bridges.  It  appears  that 
he  sold  it  a  second  time  to  a  third  person,  and  that  he  has  actu- 
ally received  the  proceeds.  It  is  very  clear,  that  he  holds  this 
money  to  the  use  of  the  plaintiff,  to  whom  the  wood  belonged, 
and  is  liable  to  his  action  for  it,  unless  the  plaintiff's  remedy 
has  been  suspended  by  the  arrangement  made  with  Lake,  who 
received  the  money  as  a  stakeholder.  If  this  was  done  by  the 
consent  of  the  plaintiff,  which  is  controverted,  when  the  defend- 
ant pursuaded  Lake  to  pay  to  him  the  sum  he  had  received  with- 
out the  privity  or  consent  of  the  plaintiff,  in  violation  of  that 
arrangement,  he  must  be  considered  as  having  waived  the  benefit 
of  it,  and  he  became  at  once  answerable  to  the  plaintiff,  if  he 
was  in  fact  the  owner  of  the  wood. 

Exceptions  overruled. 

Sheflet,  J.,  absent.    . 

Assumpsit  fob  Mokby  Had  and  BsoErvKD,  when  Lies:  See  Meatier  v. 
Amery,  1  Am.  Dec.  316;  Bearddey  v.  RoU^  6  Id.  386;  Kennedy  ▼.  BaUkmort 
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Jut.  Okt  Id.  409;  Qoddard  ▼.  JMoto^  0  Id.  663;  Dean  v.  Mason,  10  Id.  162; 
Andftymv.  Bagg»,  12  Id. 47;  AindUy.  WHmm,  17  Id.  532;  PkHipwnr.  BaU$, 
82  Id.  444;  O'FalUm  v.  Boiemenu,  26  Id.  678;  DicBna  ▼.  Jones,  27  Id.  488; 
Lkne  Rock  Bank  v.  PUmpUm,  28  Id.  286;  McCfrea  v.  Pwmmi,  80  Id.  103; 
Bsrgeamt  t.  Stryker,  32  Id.  404. 


Pabeeb  V.  GrxLEB  MnjiDAM  Go. 

[90]fiJn,86S.] 

WuMBM  Act  Authobizes  Corporatiok  to  Ebbot  Dam  at  the  hfltd  ol » 
harbor,  the  corporatioo  may  erect  a  dam  there  though  it  is  below  the 
higheet  point  to  which  the  tide  usually  flowed. 

f*«OYXSiON  IN  Act  that  Cobpobatiov  must  Build  "on  thsib  ow9 
Land  "  does  not  limit  nor  designate  the  place  of  boilding;  its  intent  is  U> 
preTent  any  inference  that  the  legislature  intended  to  authorize  the  oor- 
poration  to  take  the  land  of  others  for  that  purpose. 

Hboulation  ov  Navigablb  Watxbs  withut  THi  Statx  is  Tested  in  the  sot« 
ereign  power,  to  be  exercised  by  laws  duly  enacted. 

Wkebx  Dam  is  Ebxotbd  acboss  Naviqablb  Watebs  by  a  oorporation  un- 
der authority  of  an  act  of  the  legislature,  the  corporation  is  not  liable  to 
a  riparian  owner  below  for  damages  occasioned  by  altering  the  flux  sad 
reflux  of  the  tide. 

Colonial  Obdinanck  of  1641  Extending  Right  ov  Ripabian  Pbopbh- 
tob  in  the  soil  from  high  to  low- water  mark,  where  it  did  not  exceed  one 
hundred  rods,  did  not  grant  away  any  of  the  public  right  of  fishery. 

Oasb  for  injniy  to  plaintiff's  water  rights  hj  erection  of  a  dam 
by  the  defendant.  Plea,  the  general  issue.  Plaintiff  proved 
tbat  defendant  erected  a  dam  across  the  channel  at  the  head  of 
Little  Eiver  harbor,  where  the  tide  ebbed  and  flowed;  that 
thereby  the  water  was  raised  higher  upon  the  plaintiff's  beach, 
and  though  no  part  of  his  land  was  oveiflowed,  his  right  of  navi- 
gation and  the  right  of  fishermen  to  dig  for  clams  on  his  flats  were- 
interfered  with.  The  defendants  claimed  they  had  the  right  to 
erect  the  dam  in  question  by  authority  of  an  act  of  the  legislature^ 
entitled  ''An  act  to  incorporate  the  Cutler  milldam  company." 
The  judge  instructed  the  jury  that  if  they  found  plaintiff  had 
sustained  damage  by  the  erection  of  the  dam,  they  should  award 
him  such  damages  less  the  benefit  he  had  received  by  reason  of 
the  erection.  Jury  found  for  plaintiff.  The  verdict  is  to  stand, 
be  amended,  or  set  aside,  according  to  the  opinion  of  the  court 

Thacher,  for  the  defendant. 

J.  Oranger,  for  the  plaintiff. 

By  Court,  Seeplet,  J.     This  corporation  was  created  by  the^ 
act  approved  March  16, 1836:  Spec.  Laws,  c.  123;  and  was  **  em* 
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powered  to  erect,  maintain,  repair,  and  rebuild,  a  mill-dam  on 
their  own  land  across  the  head  of  Little  Biver  harbor  ic  the  town 
of  Cutler,  with  flood-gates  thereto  at  least  fifteen  feet  wide  so  as 
to  admit  the  passage  of  gondolas  and  boats  at  high  water."  The 
eoansel  for  the  plaintiff  contends,  that  the  act  did  not  authorize 
the  corporation  to  build  the  dam  below  the  highest  point  to 
which  the  tide  usually  flowed.  The  gates  were  to  be  constructed 
for  the  purpose  of  admitting  gondolas  and  boats  to  pass  through 
the  dam  at  high  water.  The  corporation  is  authorized  to  **  use 
the  water  retained  by  said  dam,"  which  is  to  be  built  across,  not 
above,  the  head  of  the  harbor.  This  language  exhibits  an  inten- 
tion to  permit  the  dam  to  be  built  in  such  a  manner  as  to  allow 
the  corporation  to  retain  and  use  the  tide  water.  And  the  fact, 
timt  there  is  no  natural  fall  in  the  riyer  near  that  place,  would 
tend  to  remoVe  all  doubts  respecting  the  design  of  the  act.  It 
is  said,  that  the  place  of  building  was  limited  and  nearly  desig- 
nated by  that  part  of  the  act,  which  requires  it  to  be  built  on 
their  own  land.  The  first  section  authorizes  the  corporation  to 
take  and  hold  real  estate,  but  it  would  own  no  land  .until  a  pur- 
chase had  been  made.  It  is  the  body  corporate,  not  the  cor- 
porators, that  is  authorized  to  build  "  on  their  own  land."  The 
proyision  must  therefore  haye  been  inserted  for  some  other  pur- 
pose than  to  designate  the  place  of  building.  It  probably  was 
to  preyent  any  inference,  that  the  legislature  intended  to  au- 
thorize the  corporation  to  take  the  land  of  others  for  that  pur- 
pose. The  corporation  is  proved  to  have  been  in  possession  of 
the  dam- and  mills,  and  of  the  lands  on  which  they  were  erected, 
and  that  is  sufiicient  evidence  of  title  for  this  defense. 

The  regulation  of  the  navigable  waters  within  the  state  is 
vested  in  the  sovereign  power,  to  be  exercised  by  laws  duly  en- 
acted. The  navigation  may  be  impeded,  if  in  the  judgment  of 
that  power  the  public  good  requires  it.  And  if  the  more  ap- 
parent object  be  the  profit  of  a  grantee,  it  is  its  right  and  duiy 
to  determine  whether  the  public  interest  be  so  connected  with 
it  as  to  authorize  the  grant.  To  refuse  it  this  right,  would  be  to 
prevent  the  union  of  public  and  private  interests  for  the  accom- 
plishment of  any  object.  The  jury  have  found  that  the  dam  was 
erected  across  the  head  of  Little  Biver  harbor;  the  corporation  is 
not  therefore  liable  for  any  injury  which  the  plaintiff  may  have 
suffered  by  obstructions  to  the  navigation,  by  altering  the  flux 
and  reflux  of  th«  tide.  This  will  embrace  the  flowing  of  the 
beach  complained  of  as  an  injury  to  the  plaintiff  in  repairing 
vessels;  the  alleged  injury  to  his  mill-site  by  retaining  the  tide 
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water;  and  the  increased  difficulty  in  navigating  the  river  occa- 
Bioned  by  the  flood  gates. 

In  rivers  where  the  tide  ebbs  and  flows,  as  well  as  in  the  sea, 
the  right  of  taking  fish  is  common  to  all  the  citizens:  Warren  v. 
Mat?iew8,  1  Salk.  357;  Ward  v.  CresweU,  Willes,  265;  Carter  v. 
Murcot,  4  Burr.  2162.  And  in  BagoU  v.  Orr,  2  Bos.  &  Pul.  472, 
this  right  was  decided  to  extend  to  the  taking  of  shell-fish  on 
the  shore  of  a  navigable  river.  The  colonial  ordinance  of  1641 
extended  the  right  of  the  riparian  proprietor  in  the  soil  from 
high  to  low-water  mark,  where  it  did  not  exceed  one  hundred 
rods.  But  this  was  a  qualified  right  to  use  the  interest  granted 
in  such  a  manner  as  not  to  interrupt  the  rights  of  the  public,  as 
secured  by  the  ordinance.  The  right  of  navigation  was  ex- 
pressly reserved.  And  the  right  of  each  householder  to  have 
free  fishing,  so  far  as  the  sea  ebbs  and  flows,  had  been  in  the 
same  ordinance  declared.  It  v^as  the  policy  of  the  colonial  legis- 
latures, instead  of  granting  away  any  portion  of  the  public  right 
of  fishery,  to  extend  and  enlarge  it.  Hence  the  claim  and  appro- 
priation to  public  use  of  that  which  by  the  common  law  was 
private  property,  the  fishery  in  rivers  where  the  tide  does  not 
ebb  and  flow.  It  can  not  readily  be  admitted,  under  such  a 
state  of  legislation,  to  have  been  the  intention  of  the  legislature 
by  that  ordinance  to  part  with  any  of  the  public  rights  of  fish- 
ery. The  right  to  fish  in  waters  where  the  soil  was  private  prop- 
erty, having  been  appropriated  and  secured  to  the  public,  a 
grant  of  the  soil  in  navigable  waters  to  an  individual  could  not 
have  been  regarded  as  putting  him  in  possession  of  greater 
rights  than  he  would  have  had  by  owning  it  without  such  grant. 
And  it  would  be  a  strange  construction  to  consider  the  right  of 
fishery  as  granted  away  indirectly  by  another  part  of  the  same 
ordinance,  which  declared  it. 

The  testimony  in  this  case  does  not  prove  any  appropriation 
of  the  clam  fishery  to  private  use.  The  witnesses  speak  of  the 
fishermen  generally,  and  not  of  the  owners  of  the  flats,  as  tak- 
ing them  for  bait.  The  case  does  not  show  any  such  injury  as 
will  authorize  the  plaintiff  to  maintain  the  suit.  It  is  not  there> 
fore  necessary  to  examine  the  principles  upon  which  the  dam- 
ages were  assessed. 

Verdict  set  aside. 


OwNEBSHiP  OF  Kavioable  Rivers — RiOHT  OF  Kavigation. — ^Tho  owner* 
ship  of  navigable  rivors  is  in  the  people:  Home  v.  Richards,  2  Am.  Dec.  574; 
Arnold  v.  Mundy^  10  Id.  356;  Rogers  v.  Jonts^  19  Id.  493;  Lansing  ▼.  Sndth^ 
21  Id.  89:  HoUister  v.  Union  Co.,  25  Id.  36;  Mayor  of  MobiU  v.  EsUwa,  33 
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Id.  325.  And  the  right  to  navigate  pahlic  waters  and  to  fish  therein  Is  in  the 
imbtic  at  large:  Landng  v.  Smith,  21  Id.  89.  This  right  however  is  subject 
to  legislative  control:  Hooker  v.  Oumminga,  11  Id.  249;  Lansing  v.  8mUh,  21 
Id.  89:  Atiamey-general  v.  Stevens,  22  Id.  526. 

Bight  or  Fishery  in  Navioable  River  is  common  to  all  subject  to  leg- 
islative regulations:  Carson  v.  Blazer,  4  Am.  Dec.  463;  ComvjonweaUh  v, 
Chapin,  16  Id.  386;  Lanmng  v.  Smith,  21  Id.  89;  and  is  not  affected  by  a  grant 
of  land  from  the  state,  including  a  navigable  river:  Brovme  v.  Kennedy,  9  Id. 
603.  The  principal  case  was  cited  to  the  point  that  as  regards  a  right  of  fish- 
ing, the  law  makes  no  difference  between  shell-fish  and  swimming  or  floating 
fli^  in  WeaUm  v.  Sampatm,  8  Cush.  355. 


POBTEB  V.  FOSKEB 

rao  KAin,  891.] 

Whxbb  Pastt  IB  loNOBANT  oT  TiTLE  OF  THIRD  PERSON  at  the  time  he  enters 
into  a  oontnot  of  exchange,  but  is  afterwards  informed  of  it,  and  then 
continues  to  claim  and  use  the  article  exchanged,  he  is  guilty  of  oonver- 
sion,  and  an  action  of  trover  may  be  maintained  against  him  without  a 
demand. 

NiOLiOBNOE  OF  Parut  to  Proceed  against  one  who  is  known  to  have 
taken  and  used  his  property  unlawfully,  does  not  deprive  him  of  hia 
right  to  do  so,  until  the  statute  of  limitations  interposes. 

Tbotkb.  Plaintiff  sold  one  Gardner  a  horse,  and  reoeived 
therefor  his  promissory  note  payable  in. eight  months.  As 
security  for  the  note,  Gardner  conveyed  back  the  horse  to  the 
plaintiff,  but  he  (Gardner)  was  to  have  the  use  of  it  until  the 
time  of  payment.  Gardner  afterwards  conveyed  the  horse  to 
defendant,  who  was  ignorant  at  the  time  of  the  claim  of  plaint- 
iff, but  was  informed  of  it  before  the  expiration  of  the  eight 
months;  he  continued  to  use  the  horse  after  the  expiration  of 
that  time  and  before  the  commencement  of  this  suit.  He  knew 
the  note  had  not  been  paid.  There  was  no  proof  of  any  de- 
mand. The  defendant  requested  the  court  to  instruct  the  jury 
that  a  demand  before  bringing  the  action  was  necessary,  and 
that  if  the  plaintiff  had  had  a  lien  on  the  horse  it  was  lost  by 
his  negligence.  These  instructions  were  refused  and  defendant 
filed  exceptions. 

D.  T.  Oranger,  for  the  defendant 

Porter  and  Thacher,  contra. 

By  Court,  Shsplet,  J.  The  contract  between  the  plaintiff  and 
Gardner  secured  to  the  latter  the  right  to  keep  and  use  the  horse, 
tmtil  his  note  becamp  due,  but  no  longer.  His  neglect  to  pay 
at  that  time  would  put  an  end  to  these  rights;  and  the  exercise 


60  Wakefield  u  Campbell.  [Maine^ 

of  acts  of  ownership  would  be  without  right  and  unlawful.  He 
could  not  convey  to  the  defendant  greater  rights  or  place  him  in 
a  position  more  favorable  than  his  own.  The  defendant,  though 
ignorant  of  the  title  of  the  plaintiff  at  the  time  of  his  trade  with 
Gardner,  was  informed  of  it,  before  the  note  became  due,  and 
continued,  after  he  knew  that  it  was  not  paid  at  maturity,  to 
claim  and  use  the  horse.  Being  no  longer  able  to  make  out  a 
justification  of  these  acts,  they  amounted  to  a  conversion,  as  de- 
cided in  Oalvin  v.  Bacm,  2  Fairf.  28  [25  Am.  Dec.  268] 
The  case  of  VincerU  v.  Cornell,  13  Pick.  294  [23  Am.  Dec.  683], 
cited  for  the  defendant,  differs  from  this  case.  In  that  the 
defendant  had  parted  with  the  possession,  and  did  not  exercise 
any  act  of  ownership  or  control  after  the  plaintiff  became  legally 
entitled  to  possession.  In  this,  when  the  defendant  was  in  the 
unlawful  use,  and  when  the  action  was  commenced  he  had  the 
right  of  property  and  the  right  to  possession.  The  n^lect  of  a 
party  to  proceed  against  one,  who  is  known  to  have  taken  and 
used  his  property  unlawfully,  does  not  deprive  him  of  his  right 
to  do  so,  until  the  statute  of  limitations  interposes.  The  other 
point  made  at  the  trial  was  not  insisted  upon  here 
Exceptions  overruled. 

OoNVBRSioK,  What  is:  See  note  to  Hale  v.  Atnea,  15  Am.  Deo.  IGO;  oikv 
Dowd  V.  WadstDorth,  IS  Id.  567;  Jfilier  v.  Phrnib,  16  Id.  456;  Woodlmrf  ▼• 
Lang,  19  Id.  345;  Sanborn  v.  Colman,  23  Id.  703;  Sober  r,  Wheeler,  24  Id. 
66;  FkUiher  ▼.  Fletcher,  28  Id.  350;  Graham  ▼.  Warner,  Id.  65;  Deni  v. 
ChUee,  26  Id.  350;  Irish  v.  Cloyes,  30  Id.  446;  Hauetan  v.  Dyche,  33  Id.  130. 

Demand,  how  fab  Necbssaby  in  Action  ov  Tbovsb:  See  note  to  /Here* 
V.  Benjamin^  25  Am.  Deo.  400;  also,  JeweU  t.  Patridge,  28  Id.  173;  H<m§' 
ton  ▼.  Dyehe,  33  Id.  130. 


Wasesield  v.  Campbell. 

[20  Uazmx,  893.) 

Whxbx  Executor  under  License  from  Court  to  sell  real  estate  for  tlit 
payment  of  debts,  sells  a  greater  quantity  than  is  authorized  by  the  11* 
cense,  the  sale  is  invalid. 

Writ  of  entry.  Demandant  claimed  under  a  deed  from  one 
Famsworth,  administrator  of  the  estate  of  Small,  to  himself. 
Demandant  showed  that  Famsworth  was  duly  appointed  by  the 
probate  court,  and  that  he  had  been  empowered  by  the  court  to 
sell  real  estate  sufficient  to  raise  one  hundred  and  eighfy-five 
dollars  in  payment  of  the  decedent's  debts,  and  in  pursuance  of 
this  license  had  sold  him  the  premises  in  question  for  two  hun- 
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dred  dollars.  The  ooimsel  for  the  tenant  contended  that  this 
sale  ^WBS  void  as  being  in  excess  of  the  license;  as  the  adminis- 
trator had  power  to  sell  only  so  much  real  estate  as  would  pro* 
dace  one  hundred  and  eighty-fiye  dollars.  The  judge  ruled  the 
sale  to  be  void  and  a  nonsuit  was  granted. 

Burbank,  for  the  demandant. 

ndbbe^  contra. 

By  Court,  Emebt,  J.  The  plaintiff  insists,  that  the  defend- 
aatSy  having  no  title,  but  coming  in  as  trespassers,  they  can  not 
be  allowed  to  dispute  the  title  of  the  plaintiff  in  this  case. 
That  as  the  administrator  acted  in  good  faith,  the  deed  is  not 
void,  because  the  land  was  sold  for  a  greater  sum  than  he  was 
licensed  to  raise.  The  defendants  rely  on  the  case  of  Adams  v. 
Morrison,  4  N.  H.  167  [17  Am.  Dec.  406];  Litchfield  v.  Cud- 
vjorth,  15  Pick.  23;  Com.  Dig.,  Power,  C.  6,  as  decisiye  of  the 
case  in  their  favor.  The  case  in  New  Hampshire  was  one  where 
a  posthumous  child  was  demanding  his  portion  of  his  father's 
estate.  And  the  doctrine  of  the  court  was,  that  if  one,  under 
license  to  raise  a  particular  sum,  sells  and  conveys  an  entire 
tract  of  land  for  an  entire  sum  of  money,  exceeding  in  amount 
the  sum  authorized  by  the  license  to  be  raised,  the  whole  sale  is 
void,  because  the  act  is  entire  and  there  is  no  way  to  ascertain 
what  portion  of  the  land  he  had  authority  to  convey,  and  what 
not.  When  separate  tracts  are  sold  for  distinct  prices,  the  law 
is  otherwise.  One  may  be  legal  and  the  other  not  so.  And  the 
following  cases  are  cited  by  the  court:  Jenkins  v.  Keymis,  1  Lev. 
160;  Batty  v.  CarsweU,  2  Johns.  48;  Whiilockfs  case,  8  Co.  188.' 

The  case  LUchfield  v.  Gwdworth,  15  Pick.  28,  was  a  claim 
of  land  by  an  execution  creditor  of  an  heir,  by  a  levy  in  part, 
and  countenances  the  idea  that  "although  trustees,  who  have 
power  to  sell,  can  never  by  direct  or  indirect  means  become 
purchasers  of  the  trust  property,  yet  these  principles  do  not  render 
the  sale  absolutely  void."  It  is  an  abuse  of  authority  which  may 
be  taken  advantage  of  by  any  one  whose  interest  is  affected,  that 
is,  cestuis  que  trust  and  all  for  whom  the  agent  acted  have  an 
option  to  avoid  the  sale  and  retain  the  property,  or  to  confirm  the 
sale  and  receive  the  consideration,  as  may  be  for  their  interest. 
And  the  court  says  an  administrator  without  license  from  a 
<x>mpetent  court,  has  no  power  to  sell  the  real  estate  of  his 
intestate.  He  is  bound  strictly  to  execute  "  the  authority  given 
liim,  and  a  deed  by  him  not  given  in  pursuance  of  his  authority 
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would  have  no  more  operation  to  pass  the  estate  of  his  intestate, 
than  a  deed  made  by  a  stranger.  If  under  an  authority  to  sell 
a  part,  he  sells  the  whole,  the  act  is  unauthorized  and  void. 
He  was  licensed  to  sell  to  the  amount  of  six  hundred  and  f  oriy 
dollars,  and  he  sold  the  whole  estate  for  nine  hundred  and  fifty- 
three  dollars  and  thirty-three  cents.  It  must  be  wholly  valid 
or  wholly  invalid.  How  can  it  be  apportioned?  Who  shall* 
determine  what  part,  and  how  much  the  pxirchaser,  and  which, 
and  how  much  tiie  heir  shall  hold?  And  further,  that  a  con- 
veyance by  one  heir,  and  commencement  of  suit  by  his  assignee 
for  the  land,  is  a'  sufficient  avoidance  of  the  administrator's 
sale."  The  case  of  Adams  v.  Morrison^  4  N.  H.  167  [17  Am. 
Dec.  406],  was  cited  by  the  demandant's  counsel,  but  no  allusion 
is  made  to  that  case  by  the  justice  in  Massachusetts  who  deliv- 
ered the  opinion  of  the  court.  The  questions  by  him  pro- 
pounded seem  to  be  made  in  the  conviction  that  it  is  impos- 
sible that  they  should  be  answered,  except  in  a  way  to  sustain 
the  conclusion  to  which  the  judge  arrived. 

That  there  is  a  difficulty  attending  a  different  view,  is  readily 
admitted.  Yet  it  would  seem  to  be  veiy  essential  to  the  speedy 
settlement  of  estates  that  as  far  as  practicable,  in  conformity 
with  rules  of  law,  it  should  be  a  primary  object  of  the  courts  to 
sustain  the  doings  of  administrators.  It  is  a  principle  in  equity 
to  consider  that  the  execution  of  a  power  in  a  way  exceeding 
the  authority,  is  void  only  for  the  excess,  and  good  for  the  resi- 
due, if  the  bounds  can  be  clearly  ascertained.  And  if  there  be 
cases  in  which  the  bounds  may  fairly  be  ascertained,  as  it  is 
granted  there  may,  if  two  pieces  of  land  be  sold  for  distinct 
prices;  may  it  not  also  be  discovered  when  the  sale  is  made  at 
so  much  per  acre?  And  would  there  be  any  insuperable  diffi- 
culty in  considering  the  heir  as  interested  in  common  with  the 
purchaser  in  so  many  acres  as  the  price  may  show  were  unwar- 
rantably conveyed?  If  there  be  any  case  then  in  which  injus- 
tice may  be  prevented,  by  separating  the  good  from  the  bad,  in 
case  of  a  sale  for  too  great  an  amount,  is  it  not  going  too  far  at 
once  to  denounce  the  whole  as  void  merely  because  the  sale  is 
made  for  a  greater  sum  than  was  needed? 

May  not  cases  occur  where  a  fair  opportunity  for  a  sale  may 
exist,  and  very  near  or  quite  the  full  value  is  offered,  which  may 
exceed  the  amount  for  which  the  license  is  given,  a  few  dollars, 
as  in  the  present  case,  and  yet  if  the  bargain  be  not  then  com- 
pleted, the  like  advantageous  proposal  may  not  happen  again? 
A  new  license  may  be  obtained,  perhaps,  to  seU  the  whole. 
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Additional  expense  must  then  be  incurred,  and  possibly,  no  so 
good  offer  be  had,  and  an  essential  injuiy  is  done  to  all  con- 
cerned. May  it  not  deserve  consideration,  whether,  in  contem- 
plating the  whole  operation  of  onr  probate  system,  as  to  the 
administration  of  estates,  and  oxir  statutes  of  limitation,  a  more 
liberal  construction  as  to  the  execution  of  the  powers  of  ex- 
ecutors and  administrators  be  not  strongly  urged  upon  courts? 
Though  an  administrator  has  no  direct  interest  in  the  soU  as 
administrator,  yet  at  present  he  is  bound  to  inyentoiy  real  es- 
tate, has  a  right  to  the  rents  and  profits,  and  if  licensed  to  sell, 
by  the  bond  which  he  gives,  he  is  placed  in  such  a  predicament 
as  to  be  holden  for  any  excess  which  he  may  obtain,  if  the  heirs 
Bee  fit  to  call  him  to  account.  The  truth  is,  much  of  the  doc- 
trine of  strictness  as  to  the  execution  of  powers,  is  the  result  of 
construction  made  upon  the  peculiarities  of  English  conveyances, 
which  are  devised  to  uphold  family  settlements,  raise  jointures, 
and  make  provision  for  children.  It  is  professed,  that  they 
would  guard  against  perpetuities;  yet  their  practice  was  to  give 
powers  for  leasing  for  years  or  for  lives,  and  trammeling  the  sub- 
ject with  nice  qualifications  and  with  powers  of  revocation. 

Powers  were  originally  in  their  nature  equitable,  but  are  by 
the  statute  of  uses  transferred  to  common  law:  2  Burr.  1147.^ 
There  are  there  two  kinds  of  settlement;  one  by  which  the  issue 
of  the  person  to  whom  the  first  limitation  is  n^ade,  shall  certainly 
take,  by  giving  the  first  taker  only  an  estate  for  life.  The  other, 
by  creating  an  estate  tail  in  the  first  instance.  But  then. 
Lord  Mansfield  says,  "  That  is  a  trick  in  law,  by  which,  when 
the  issue  arrive  at  twenty-one,  the  entail  may  be  barred;  and 
there  is  a  trick  against  that,  to  make  a  strict  settlement."  And 
he  asks,  ''  What  is  the  use  of  powers?  It  implies  a  strict  settle- 
ment with  power  to  make  jointures,  leases,  and  raise  portions." 
Doe  ex  dem.  Duke  of  Devonshire  and  Duke  and  Duchess  of  Port- 
land V.  Lord  Oeorge  Cavendish^  4  T.  B.  741,  in  note,  it  is  not 
necessary  for  us  to  resort  to  tricks  for  the  purpose  of  efiecting 
the  settlement  of  estates.  But  we  are  not  to  misapply,  arbi- 
trarily, maxims  which  the  changes  of  circimistances  and  law 
have  made  less  appropriate  to  the  present  subject  than  formerly. 

It  is  a  sort  of  axiom,  that  naked  powers,  unaccompanied  by 
any  interest,  are  to  be  construed  strictly.  And  the  case  cited, 
BaUy  T.  CarsweU,  2  Johns.  48,  is  an  instance.  Where  A.  author- 
ized B.  to  sign  his  name  to  a  certain  note  for  a  certain  sum, 
payable  in  six  months,  and  B.  puts  A.'s  name  to  a  note  for  that 
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smu  payable  in  sixty  days,  A.  would  not  be  liable.  There  az6 
powers  given  to  donees  of  particular  estates,  to  be  construed 
strictly  in  favor  of  remainder-men,  and  yet  liberally  enough  to 
make  provision  for  a  posthumous  child,  though  the  terms  were, 
"  who  should  be  living  at  his  death:"  Beale  v.  Becde,  1  P.  Wms. 
244.  And  an  eldest  daughter,  though  first  bom,  when  there  is 
a  son,  has  often  been  ruled  to  be  as  a  younger  child.  There  are 
powers  reserved  by  the  donor  for  the  benefit  of  himself,  or  of 
his  heir,  who  would  have  been  entitled  to  the  fee,  if  it  had  not 
been  limited  by  the  donor's  act.  These  have  received  a  Uberal 
construction.  No  power  can  be  so  framed  as  to  protect  an  ap- 
pointment under  it,  from  payment  of  the  debts  of  the  person 
appointing:  2  Yes.  640.^ 

It  may  not  be  amiss  to  observe,  that  the  two  leading  cases 
cited  in  the  case  Adams  v.  Morrison^  4  N.  H.  167  [17  Am.  Dec. 
406],  Whitlocki's  case,  8  Co.  138,  as  there  stated,  and  the  case  of 
Jenkins  v.  Keymis,  are  both  cases  arising  on  the  construction  of 
powers  such  as  have  before  been  spoken  of.  Lord  Mansfield, 
in  Zowch  ex  dem.  Woolston  v.  Woolston  et  al,,2  Burr.  1136,  as- 
serted, that  whatever  is  an  equitable  ought  to  be  deemed  a 
legal  execution  of  a  power.  He  further  said  that  in  some  of 
the  early  cases,  they  reasoned  in  courts  of  law,  upon  these  equi- 
table powers  from  notions  applicable  to  naked  authorities,  un« 
connected  with  any  interest,  or  to  mere  legal  powers  introduced 
by  other  statutes,  instead  of  adopting  the  liberality  of  courts  of 
equity;  and  considering  these  powers  brought  into  the  common 
law  by  the  statute  of  uses,  merely  as  a  mode  of  ownership  or 
property.  And  Justice  "Wilmot  said  that  "  courts  of  law  ought 
to  concur  in  supporting  the  execution  of  these  powers,  and 
ought  not  to  listen  to  nice  distinctions  that  savor  of  the  sophis- 
try  of  the  schools;  but  to  be  guided  by  true  good  sense  and 
manly  reason."  The  state  of  New  York  has  legislated  exten- 
sively on  this  intricate  subject;  Maine  has  not. 

The  principle  on  which  our  system  proceeds  is,  that  real 
estate  shall  be  a  fund  for  the  payment  of  debts  if  necessary,  that 
the  administrator  may  sell  on  license.  If  he  sell,  and  in  the 
performance  of  his  duty,  commit  errors,  which  might  be  fatal, 
if  taken  advantage  of  in  season,  yet  if  the  heirs  omit  to  seek 
their  redress  in  five  years,  by  our  statute,  c.  52,  sec.  12,  they 
are  barred:  Beal  et  al,  v.  Ndson,  14  Me.  344.  And  this  limita- 
tion is  made  for  the  purpose  of  expediting  the  settlement  of 
estates  and  quieting  purchasers.    Whether  the  persons  subjected 

1.  Alexandtrr.  Alexander. 
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to  injury  from  ihe  misconduct  of  the  adminifitrator  have  redress 
on  his  bond,  they  can  ascertain,  if  they  choose,  by  action.  And 
in  New  York,  it  has  been  decided  that  strangers  to  the  title  are 
not  to  take  advantage  of  this  objection:  Jackson  t.  Dal/sen,^  5 
Johns.  43.  In  the  present  case,  five  years  have  not  elapsed. 
The  heirs  may  neyer  claim,  creditors  could  not,  if  they  have  re- 
ceived their  dues  from  the  administrator. 

Notwithstanding  these  suggestions  and  views,  which  have 
arisen  in  flxaTnining  the  decisions  to  which  our  attention  has 
been  directed,  yet  considering  that  the  matter  under  discussion 
is  a  real  action,  in  which  the  plaintiff  is  to  prevail  by  the 
strength  of  his  own  title,  if  he  fail  to  exhibit  a  prima  facie  good 
title  in  his  opening,  it  is  his  misfortune,  and  he  must  bear  the 
consequences  of  his  failure.  Our  courts  have  jealously  watched 
the  proceedings  of  administrators  on  sales  of  real  estate  under 
license.  They  have  been  holden  to  a  strict  compliance  with  the 
requisitions  of  law  in  such  cases.  And  if  the  sale  be  made  of 
a  greater  quantity  than  authorized  by  the  license,  when  it  is  as- 
certained only  by  the  price,  and  that  is  greater  than  the  amount 
for  which  the  license  is  given,  the  sale  has  been  deemed  iavalid. 
We  do  not  feel  at  liberty  to  overrule  the  decisions.  We  can 
not  but  perceive  the  great  difficulty  which  might  arise  from 
countenancing  a  departure  from  the  rule  so  often  enforced.  By 
the  plaintiff's  own  showing,  the  sale  was  for  too  large  a  sum 
not  warranted  by  the  license.  And  at  the  time  the  nonsuit  was 
ordered,  it  was  so  ordered  in  conformity  with  the  law. 

The  exceptions  must  therefore  be  overruled. 

ADMnfisnLATOR*s  Sale,  whbk  Void  because  in  Excess  or  Obdeb  of  Saxa 
But  very  few  cases  have  arisen  invoWing  this  sabjed  In  the  deoision* 
turning  on  the  validity  of  administration  sales,  the  questions  generally  have 
been  whether  the  administrator  proceeded  correctly  in  obtaining  the  order  of 
■ale,  or  whether,  having  obtained  the  order,  the  premises  have  not  been  sold 
for  an  inadequate  consideration.  The  order  generally  designates  what  prop- 
erty  shall  be  sold,  and  but  slight  discretion  being  given  to  the  administrator, 
sales  of  an  excess  are  of  rare  occurrence.  Tliose  that  have  been  brought  be- 
fore the  court  have  been  where  the  order  was  to  sell  real  estate  sufficient  to 
raise  a  certain  sum  of  money.  In  those  cases  which  have  arisen,  it  has  been 
held,  where  an  administrator  sells  more  real  estate  than  he  is  authorized  to 
sell  by  the  order  of  the  court,  that  such  sale  is  void.  Thus  where  executors 
were  empowered  to  raise  one  hundred  and  seventy-four  dollars  and  ninety- 
nine  cents,  and  sold  and  granted  by  deed  estate  to  the  amount  of  one  hun- 
and  eighty-eight  dollars,  the  proceedings  were  held  void:  Lochoood  v.  iS^^i<r> 
devanU,  6  Conn.  373.  And  where  an  executor  or  administrator  acting  under  a 
license  from  the  judge  of  probate  authorizing  him  to  raise  a  particular  sum  by 
the  sale  of  real  estate,  sells  and  conveys  an  entire  tract  for  an  entire  sum  of 
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money  «zceeding  in  amount  the  rom  anthorized  to  be  nused,  the  sale  is  void: 
Adamt  y.  JHorriBon,  4  N.  H.  166;  S.  C,  17  Am.  Dec  406.  The  oonrt  said: 
"  The  reason  of  this  is  obvious.  His  [the  ezecutor's]  doings  are  valid  so  far 
as  he  acts  in  porsnance  of  the  license,  and  no  farther.  When  he  goes  be- 
yond his  authority  his  acts  are  void."  In  Litchfield  y.  Cudworth^  15  Pick. 
23,  an  administrator  was  licensed  to  sell  real  estate  of  his  intestate  for  the 
payment  of  debts  to  the  amount  of  six  hundred  and  forty  dollars,  and  he  sold 
all  the  real  estate,  consisting  of  several  parcels,  for  nine  hundred  and  fifty* 
three  dollars  and  thirty-three  cents.  The  sale  was  held  void.  The  oonrt  in 
delivering  its  opinion  said:  "An  administrator  without  a  license  from  a  com- 
petent court,  has  no  power  to  sell  the  real  estate  of  his  intestate.  His 
authority  is  derived  wholly  from  the  decree  of  the  court.  The  oonrt  has  a 
discretion.  He  has  none.  He  is  bound  strictly  to  execute  the  authority 
given  him.  And  a  deed  by  him,  not  given  in  pursuance  of  his  authority^ 
would  have  no  more  operation  to  pass  the  estate  of  his  intestate  than  a  deed 
made  by  a  stranger,  or  his  own  deed  of  a  stranger's  land.  If  under  authority 
to  sell  a  parti  he  sells  the  whole,  the  act  is  unauthorized  and  void.*' 

In  the  cases  which  have  arisen  some  attempt  was  made  to  establish  the  rule 
that  the  sale  should  be  void  for  the  excess  only,  but  this  view  was  not  favored, 
and  the  courts  have  held  the  whole  sale  void:  LUcf^fiM  v.  Oudvwtihf  16  Pick. 
23;  Lockwood  v.  Sturdevant^  6  Conn.  373;  Adama  v.  McrrUon^  4t  N.  H.  166; 
8.  C,  17  Am.  Dec.  406.  In  the  last  case  the  executor  had  sold  an  entire  tract 
for  an  entire  sum.  The  court  said:  "As  in  such  a  case  the  act  is  entire,  and 
there  is  no  way  to  ascertain  what  portion  of  the  land  he  had  authority  to  con- 
vey, and  what  not,  the  whole  conveyance  is  necessarily  pronounced  to  be 
void."  And  in  Litd^fiM  v.  OudtooHht  Morton,  J.,  said:  *'  How  can  it  be  ap- 
portioned ?  Who  shall  determine  which  part  and  how  much  the  purchaser 
and  which  and  how  much  the  heirs  shall  hold." 


DiOEEY  V.  Linscott, 

[20  lUnn,  iS8.] 

O011T&A.OT8  fOB  PsBFOBMANOB  Or  Pbrsonal  Makual  Labob,  requiring  health 
and  strength,  are  subject  to  the  implied  condition  that  health  and 
strength  remain. 

Whxbb  Pabtt  Making  Ck>NTRAGT  for  Pbbjtobmanob  ov  Term  of  Work  Is 
prevented  from  entering  on  the  work  at  the  stipulated  time  by  an  act  of 
Gk>d,  and  the  disability  thus  produced  lasts  during  the  greater  portion  of 
the  term,  he  will  be  excused  from  performing  the  work  during  the  re- 
mainder of  the  term. 

Assumpsit  from  eastern  district  court,  Chandler,  J.»  presiding. 
Plaintiff  alleged  and  attempted  to  proye  that  defendant  agreed 
to  work  for  him  for  seyen  months,  beginning  at  a  stipulated  time; 
that  defendant  did  not  come  at  the  time  stipulated,  or  at  all,  to 
perform  the  work.  The  defendant  denied  that  the  contract  was 
completed,  and  said  that  it  was  merely  talked  of;  he  also  showed 
that  at  the  beginning  of  the  term  and  through  the  greater  por- 
tion of  it  he  was  notable  to  work  on  account  of  sickness.  There 
was  eyidenco  proying  that  at  about  the  beginning  of  the  term, 
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defendant  set  out  to  work  for  the  plaintiff,  bat  being  informed 
that  plaintiff  had  hired  another  man,  he  did  not  go,  but  sent 
word  to  plaintiff  that  if  he  would  send  to  Palermo,  his  residence, 
he  (the  defendant)  would  work  for  him,  provided  he  had  not 
hired  some  one  else.  Plaintiff  went,  but  defendant,  not  being  able 
to  work,  offered  to  hire  another  man,  if  plaintiff  would  secure 
his  wages;  this  plaintiff  refused  to  do.  Defendant  recoTered 
towards  the  end  of  the  term  and  went  to  work  for  somebody 
else.  Plaintiff's  counsel  requested  the  court  to  instruct  the  jury 
that  though  defendant  was  prevented  from  working  by  the  act 
of  God,  nerertheless  the  plaintiff  was  entitled  to  damages  for 
his  fmitlees  journey  to  Palermo;  that  it  was  defendant's  duty  to 
offer  to  work  as  soon  as  he  recovered  his  health,  and  by  neglect- 
ing to  do  so,  his  sickness  during  a  portion  of  the  time  did  not 
bar  this  action;  that  defendant  should  have  given  notice  of  his 
inabiliiy  to  work.  The  court,  however,  instructed  the  jury  that 
if  they  believed  the  contract  had  been  completed,  the  plaintiff 
would  be  entitled  to  damages,  unless  defendant  was  prevented 
from  working  by  an  act  of  Ood;  that  to  the  extent  of  that  dis- 
abiliiy  he  would  be  excused  from  performance.  Verdict  for  de- 
f endajit.    Plaintiff  filed  exceptions.^ 

W,  O.  Crosby^  lot  the  plaintiff. 

TT.  KeOy,  conira. 

By  Ooiurt,  Wsston,  0.  J.  It  is  contended  that  the  sickness 
of  the  defendant,  which  was  the  act  of  God,  and  his  consequent 
inabiliiy  to  fulfill  his  contract,  does  not  defeat  the  right  of  the 
plaintiff  to  recover  damages  for  the  breach.  Cases  have  been 
cited  where,  upon  express  covenants,  the  performance  of  which 
had  become  impossible,  without  any  fault  in  the  covenantors, 
they  were  nevertheless  held  answerable  in  damages.  These 
were  doubtiess  all  justified  under  their  peculiar  circumstances. 
But  in  a  contract  for  the  performance  of  personal  manual  labor, 
requiring  health  and  strength,  we  think  it  must  be  understood 
to  be  subject  to  the  implied  condition,  that  health  and  strength 
remain.  If  by  the  act  of  God  one  half  or  three  fourths  of  the 
strength  of  the  contracting  pariy  is  taken  away,  performance  to 
the  extent  of  his  remaining  ability  would  be  hardly  thought  to 
entitle  him  to  the  compensation  for  which  hp  may  have  stipu- 
lated while  an  able-bodied  man.  There  may  be  cases  where  the 
hazard  of  health  is  assumed  by  the  employer.  This  might  be 
regulated  by  known  and  settied  usage.  Gtenerally,  however, 
the  right  to  wages  depends  upon  the  actual  performance  of 
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labor.  On  the  other  hand,  it  is  not  expected  that  die  laboring 
party  should  be  subjected  to  any  other  loss  where  his  inability 
arises  from  the  visitation  of  ProTidence. 

The  judge  instructed  the  jury,  that  this  would  excuse  per- 
formance; and  it  does  not  appear,  that  the-counsel  for  the  plaint- 
iff contended  at  the  trial  for  any  other  doctrine.  He  insisted, 
however,  that  he  was  entitled  to  damage,  for  his  fruitless  jour- 
ney to  Palermo,  on  the  invitation  of  the  defendant.  It  is  a 
sufficient  answer  to  this  claim,  if  otherwise  available,  that  it  is 
not  sued  for  in  this  action.  It  seems  from  the  evidence,  that 
the  defendant  might  have  labored  a  month  or  two  the  latter 
part  of  the  stipulated  period.  But  the  contract  vrns  entire, 
beginning  at  a  time  when  the  days  are  shortest,  and  covers 
ing  principally  the  season  when  the  earth  can  not  be  cultivated. 
The  wages  were  to  be  at  a  certain  monthly  rate.  The  contrset 
failing  without  the  &ult  of  the  defendant,  it  would  be  neither 
just  nor  equitable  to  hold  him  obliged  to  labor  for  the  plaintiff, 
at  the  monthly  wages  stipulated,  when  the  days  were  longest, 
and  labor  in  husbandry  most  valuable.  The  plaintiff  was  not 
obliged  to  accept  such  a  partial  performance.  He  had  a  right 
to  secure  the  services  of  another  man,  and  might  have  had  as 
many  laborers  as  it  was  for  his  interest  to  employ.  And  in  our 
judgment,  the  court  below  was  justified  in  withholding  the  in- 
structions requested. 

Exceptions  overruled. 

Act  or  God  or  Inxvitabli  Aooidkiit  Bxcdses  Kov-raKioBMAVOi  ol  s 
oorenant,  when  perfomuukoe  u  reDdered  impoflsible^  or  saoh  inevitable  aoci- 
dent  evidently  was  not  in  the  contemplation  of  the  parties,  provided  against 
by  the  general  oovenant:  Smgleion  v.  Carroll^  22  Am.  Beo.  96.  The  princi- 
pal case  was  referred  to  with  approval  in  Leopold  v.  SaXhtijfy  89  QL  420. 


CmoK  V.  Teevbtt. 

[20  Hadix.  462.] 

Lbqal  CovsmBRATioN,  WHAT  SuwiciBNT.— A I088  or  damage  to  the  prom- 
Imo  Ib  aa  good  a  legal  consideration  to  support  a  note,  as  a  benefit  to  the 
promisor. 

Tbustees  07  VoLTTNTART  ASSOCIATION  ABB  LIABLE  OK  NoTi  given  by  them 
for  labor  done  for  the  association;  and  the  non-joinder  of  the  other  mem- 
bers of  the  association  shonld  be  taken  advantage  of  by  abatement. 

Assumpsit  from  the  eastern  district  court,  Chandler,  J.,  presid- 
ing, Trevett  and  many  others  voluntarily  associated  together 
for  the  purpose  of  erecting  a  parsonage  house.  They  were  not  in- 
corporated.   Trevett  and  two  others  gavA  plaintiff  a  promissoxi 
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note  for  services  perfoizaed  on  the  house,  and  signed  it  "  Trus- 
tees of  said  house."  Plaintiff  brought  an  action  against  the 
three  on  this  note.  Thecourtheld  the  action  maintainaUe,  and 
defendant  appealed. 

Ediy,  for  the  plaintiff. 

Pierce,  cofUra, 

Bj  Cknirt,  Wxston,  0.  J.  One  objection  taken  to  the  liabilitj 
of  the  defendants  on  the  note,  is  the  alleged  want  of  considera- 
tion. It  is  not  necessazy  that  this  should  inure  to  their  benefit. 
A  loss  or  damage  to  the  promisee,  is  as  good  a  legal  considera- 
tion, as  a  benefit  to  the  promisor.  They  promised  to  pay  the 
plaintiff,  for  labor  performed  or  to  be  performed,  for  the  asso- 
ciation. This  was  a  loss  to  the  plaintiff  amply  sufficient  to  sus- 
tain their  promise,  if  they  had  not  been  members  of  the  associa- 
tion. It  is  further  insisted,  that  as  they  signed  as  trustees,  their 
personal  liability  is  excluded.  If  this  designation  indicates  a 
mere  agency,  and  they  had  authority  from  their  principals,  they 
aie  not  personally  bound.  And  if  in  such  case,  they  had  acted 
without  authority,  the  apt  remedy  would  hare  been  an  action  on 
flie  case:  BaUmi  t.  Talbot,  16  Mass.  461  [8  Am.  Dec.  146].  But 
the  use  of  the  term,  trustees,  indicates  rather  that  the  l^;al  in- 
terest is  in  them,  than  that  they  act  as  mere  agents.  And  if  it 
is  to  be  understood,  that  they  represented  a  body  of  men  who 
had  Toluntarily  associated  to  build  a  meeting-house,  the  case 
finds,  that  the  defendants  were  members  of  that  body.  In  such 
case,  they  are  properly  made  defendants,  if  the  other  members 
of  the  association  might  also  have  been  joined.  If  they  would 
haye  taken  advantage  of  thisobjection,  they  should  ha^e  pleaded 
in  abatement. 

Exceptions  overruled. 

Lboal  CoKsmiRAnoK,  Wbat  Sumonurr.— A  benefit  to  the  promiBor  of 
an  injnzy  or  inooovenienoe  to  the  promuee,  Is  a  legal  oonsideration:  lUher  r. 
BartleU,  22  Am.  Bee.  226;  Hind  v.  HoUUkip,  26  Id.  107. 

Pkbsonal  LiABiLrnr  or  Tbubtxs  on  Note:  See  note  to  Thaeher  y.  Dk^ 
more,  4  Am.  Deo.  63.  Tnutees  of  a  corporation  who  exeoated  a  pramiMory 
Bote^  to  which  they  signed  their  several  names  as  tmstees  and  affixed  theif 
individoal  seals,  were  held  liable  personally:  JIfcClure  ▼.  BenneU,  12  Id. 
223.  SeealsoBor^berv.  JfecAantc«*/iM.  Co.,  20  Id.  664.  In  Powers  v.  Brigg$, 
79  lU.  493,  the  facts  were  similar  to  those  in  the  principal  case  and  ths 
tiualees  were  held  liable.    The  court  referred  approvingly  to  the  principal 


Kov-JODnHOt  ov  Pbopkb  Paatixs  is  matter  for  plea  in  abatement:  Wheel- 
wright v.  Dtpeytter,  3  Am.  Dec.  345;  Bobertson  v.  Smith,  9  Id.  227;  BeU  ▼• 
ZsysMM,  16  Id.  83;  Le  Page  v.  McCrea,  19  Id.  469;  OObert  y.  Dkburmm^ 
mid.  M2i  Ja^w  Pitrhsr.  24 1^  71ft.  BUHherr.  Loop,  26  Id.  28& 
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Wymak  V.  Rab. 

[11  OlIA  AXD  JOBMOir,  416.] 

lAKzirai  KoTX  fOB  Goods  Sold  Ain>  Deuvebed  doei  not  esrtlngoidi  Um 

original  oanse  of  action. 
Whxbb  Note  has  been  Given,  its  PBODUonoN  is  Gensballt  Bbquibbd 

in  an  action  on  the  original  oaoso,  for  the  seoority  of  the  defendant^  and 

not  from  any  rule  of  evidence  which  would  prevent  the  introduction  of 

evidence  of  indebtedness  without  the  production  of  the  note. 
ESviDENCB  OF  Indebtedness  without  Pboduotion  of  Note  is  adminlbto 

in  such  a  case. 
Pboiossobt  Notes  abb  not  Pbesuiibd  to  bb  Made  on  Timb. 
Whebe  Pabtt  is  not  Bound  to  Pboduoe  Pbomissobt  Notb»  evidonoo 

offered  with  a  view  to  account  for  its  non-production  is  unnecessary  and 

inadnussible. 

Appeal  from  the  Baltimore  county  court.  Wyman  &  Oo.,  on 
the  strength  of  certain  representations  of  the  defendant,  sold  the 
defendant's  sons  a  bill  of  goods.  The  bill  not  being  paid,  this 
action  of  trespass  on  the  case  was  brought.  On  the  trial  it  ap- 
peared that  certain  notes  had  been  gjven  by  Bae's  sons  for  the 
goods;  but  it  did  not  appear  whether  the  notes  were  payable  on 
demand  or  otherwise.  Defendant  objected  to  evidence  of  in- 
debtedness until  the  notes  were  produced,  or  until  their  non- 
production  was  legally  accounted  for.  The  court  sustained  the 
objection;  the  defendant  excepted.  This  constitutes  the  first 
bill  of  exceptions.  Plaintiffs  then  o£Eered  evidence  to  account 
for  the  non-production  of  the  notes,  to  which  defendant  ob- 
jected. The  court  sustained  the  objection,  and  plaintiff  excepted. 
This  constitutes  the  second  bill  of  exceptions. 
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Lairobe^  for  the  appellants. 

NeHson^  for  the  appellee. 

By  Court,  Asghzb,  J.    The  taking  of  a  note  for  goods  sold 


and  deliyered,  certainly  does  not  extinguish  the  original  oanse 
of  action.  An  action  on  the  common  counts  may  be  sustained 
by  proof  of  the  sale  and  deliveiy  of  the  goods,  although  a  note 
may  have  been  giyen  therefor:  17  Serg.  &  Low.  162.  If  how- 
ever a  note  has  been  giyen,  in  such  case  the  production  of  the 
note  is  generally  required,  for  the  securify  of  the  defendant, 
and  not  from  any  rule  of  eyidence  which  would  prevent  the  in- 
troduction of  evidence  of  indebtedness,  without  the  production 
of  the  note.  It  was  clearly  competent,  we  think,  for  the  plaint- 
iff to  produce  other  and  further  evidence  of  indebtedness,  with- 
out producing  the  notes  taken  for  the  goods. 

If  it  were  important  for  the  defendant  to  show,  that  the 
credit  given  on  the  notes  had  not  expired,  the  burden  of  such 
proof  was  upon  him.  He  should  have  given  notice  to  have 
them  produced,  and  if  not  produced,  proved  their  contents. 
There  is  no  evidence  in  this  bill  of  exceptions  to  show  the 
notes  were  on  time,  and  tiie  law  certainly  makes  no  such  in- 
ference. We  therefore  think  the  court  erred  in  the  opinion  1^ 
them  expressed  in  the  first  bill  of  exceptions. 

The  evidence  in  the  second  bill  of  exceptions  was  offered  to 
account  for  the  non-production  of  the  note;  the  court  rejected 
the  evidence.  If  the  plaintiff,  as  we  have  seen,  was  not  bound 
to  produce  the  note,  he  was  certainly  under  no  obligation  to 
account  for  its  non-production,  and  the  testimony  offered  with 
such  view,  and  such  view  only,  was  useless,  unnecessary,  and  in- 
admissible. We  concur  with  the  court  in  the  opinion  by  them 
expressed  in  the  second  bill  of  exceptions. 

Judgment  reversed  and  procedendo  av^arded. 


Debt  how  fab  Exunqitishbd  bt  Givnfo  Note:  See  note  to  Chodnow  v. 
Howe,  ante,  46. 

Non  MUST  BB  Produobd  at  Tbial  in  Suit  on  Obiodtal  Contbaot,  or 
ha  absence  must  be  acoonnted  for:  Bolmea  ▼.  De  Oamp,  3  Am.  Dee.  208. 
The  principal  case  is  cited  in  rapport  of  this  point  in  Meyers  v.  SmUh^  27  Md. 
80;  and  Hooper  v.  Straeburger,  37  Id.  403. 
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Andebson  v.  Ghetoheb. 

(11  Qiub  k  JoBxtcm,  460.1 
AOBBKnT  lOE  LlASB  NOT  AcgEKOWUEDOKD  AlTD  BlOORDBD   agEMttUy  lO 

the  registratiozi  laws  of  the  state  pasMS  no  title  whatever  in  the  demiied 
premiaes  to  the  lessee. 
OonNAVT  TO  Pat  Rs5T  is  iNOPERiiTiTiB  AND  VoiD  in  such  an  instrament, 
and  no  action  can  be  maintained  thereon. 

BSXIDT  OV  OWKSB  WHXBB  LnSBB  OOOUFDES   VVVKR  VoiD   AflUMlUKW   fs 

by  an  action  of  trespaes  g.  e.  /.  if  the  oooapation  is  without  his  eonaent, 
or  by  an  action  for  nse  and  oocnpation  or  assumpsit  if  the  lessee  oooapiea 
with  his  consent. 
Whxbb  AaBKSMENT  Dbclabed  on  is  not  Aobxexxnt  Oivxn  on  Oteb 
aoeording  to  its  tnie  intent  or  meaning,  a  demnrrer  to  the  dedaratioo 
should  be  sustained. 

Appeal  from  Harford  oouniy  court.  Oritcher  brought  an  ac- 
tion of  covenant  against  Anderson.  There  were  three  counts  in 
the  declaration;  the  decision  was  for  the  defendant  on  the  first 
two  counts  and  for  the  plaintiff  on  the  third.  The  decision  on 
the  first  two  counts  was  not  appealed  from.  Anderson  appealed 
from  the  decision  on  the  third  count.  This  count  alleged  that 
Critcher  leased  certain  premises  to  the  defendant  **  from  the 
twenly-fifth  of  March  in  the  year  1834,  until  the  tenth  of  May 
in  the  year  last  mentioned,  and  so  from  year  to  year,  for  so  long 
a  time  as  they  the  said  plaintiff  and  defendant  should  please." 
The  declaration  also  alleged  a  covenant  of  the  lessee  to  i>ay  rent, 
on  which  this  action  was  brought,  the  defendant  being  in  de- 
fault. The  oyer  of  the  agreement  as  far  as  is  material  is  as  fol- 
lows: '*  Mem.  of  agreement  entered  into  this  twenty-fourth  day 
of  April,  1833,  between  John  Critcher,  etc.,  of  the  one  x>art,  and 
Donahoo  and  Anderson,  etc.,  of  the  other  part — ^witnesseth, 
the  said  John  Critcher  binds  himself,  his  heirs,  etc.,- to  give 
said  Donahoo  and  Anderson  a  lease  for  ten  years"  of  the  prem- 
ises in  question.  Then  followed,  among  other  covenants,  the 
covenant  to  i>ay  rent.  The  instrument  was  signed  by  all  the 
parties,  and  witnessed  but  not  acknowledged  and  recorded. 
The  defendants  demurred  to  the  declaration  on  several  grounds. 
1.  Because  the  lease  professed  to  pass  an  interest  in  lands  for 
more  than  seven  years  and  had  not  been  acknowledged  and  re- 
corded as  the  law  required,  and  was  therefore  void.  2.  Be- 
cause the  lease  set  out  in  the  declaration  was  variant  from  that 
shown  to  the  court,  in  this:  First,  that  the  declaration  alleged 
lease  to  be  with  defendant,  whereas  the  instrument  produced 
was  a  lease  to  defendant  jointly  with  Donahoo.    Second,  that  the 
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declaration  set  out  a  lease  from  year  to  year»  whereas  the  indent- 
nre  shown  the  ootirt  was  a  lease  for  ten  years.  Third,  that  the 
lease  declared  on  was  from  the  twenty-fifth  of  March,  1834,  to 
the  tenth  of  May  in  the  same  year,  and  so  from  year  to  year, 
whereas  from  the  oyer  of  the  memorandum  it  appeared  the  lease 
was  to  commence  on  April  24, 1833.  Fourth,  that  the  lease  de- 
clared on  began  on  the  twenty-fourth  of  March,  1834,  whereas 
the  lease  shown  had  no  certain  time  of  commencement.  Each  of 
these  variances  constituted  a  separate  ground  of  demurrer.  The 
oonrt  rendered  judgment  for  plaintiff. 

8coU,  for  the  appellant. 

Bradford,  contra. 

By  Oonrt,  Dobsst,  J.  The  dedaiation  in  the  case  before  us 
contains  three  counts,  to  all  of  which  the  defendant  demurred. 
To  the  first  two  counts  the  court  ruled  good  the  demurrer;  and 
from  such  their  decision  no  appeal  has  been  prosecuted.  The 
demurrer  to  the  third  court  was  oyemiled,  and  from  the  judg- 
ment of  the  county  court  oyerruling  that  demurrer,  the  present 
appeal  has  been  prayed.  We  deem  it  unnecessary  from  the 
liew  we  have  taken  of  this  case  to  determine,  whether  the  agree- 
ment entered  into  by  the  parties  be  a  lease  or  a  mere  agreement 
for  a  lease,  nor  do  we  consider  it  necessary  to  decide  on  the 
sufficiency  of  many  of  the  grounds  of  demurrer  which  haye 
been  discussed  before  us.  There  is  nothing  in  the  agreement 
from  which  it  can  be,  with  any  degree  of  certainty,  ascertained, 
whether  the  demised  premises  be  in  the  state  of  Maryland,  or 
where  they  are  located.  The  appellants  insist  that  they  lie  in 
Maryland,  and  that  the  instrument  of  writing  on  which  the 
poresent  action  of  covenant  is  founded,  is  for  the  term  of  ten 
years,  determinable,  however,  within  the  term,  at  the  will  of  the 
appellant,  upon  his  giving  notice  to  the  appellee,  on  or  before  the 
month  of  June,  otherwise  the  term  will  continue  for  another 
year.  With  this  construction  of  the  agreement  we  concur,  and 
if  it  be  conceded  that  the  demised  premises  lie  in  Maryland,  we 
think  the  court  erred  in  overruling  the  demurrer.  Because  the 
agreement  not  being  acknowledged  and  recorded  agreeably  to 
the  registration  laws  of  the  state,  it  passed  at  law  no  titie  what- 
ever in  the  demised  premises  to  the  appellant,  and  consequentiy 
the  covenant  for  the  payment  of  rent  which  is  dependent  on  the 
appellant's  title,  or  interest  in  the  demised  premises  created  by 
the  agreement,  is  wholly  inoperative  and  void;  and  no  such 
action  of  covenant  can  be  maintained  thereon,  whether  regarded 
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as  a  lease  or  a  coyenant  for  a  lease.  If  the  appellant  has  under 
color  of  this  agreement,  oconpied  the  property  intended  to  be 
demised,  the  api>ellee'8  remedy  for  the- rent  is  not  in  covenant; 
bat  if  the  occupation  be  without  his  assent,  it  is  trespass  quare 
dau9um /regit;  if  with  consent,  an  action  for  use  and  occupa- 
tion, or  on  assumpsit  upon  an  agreement  from  year  to  year  of 
similar  import  with  that  ine£Eectaally  executed,  and  which  the 
law  implies  as  existing  between  the  parties. 

Should  the  demised  premises  not  lie  in  Maryland,  we  think 
the  demurrer  ought  to  haye  been  sustained;  because  the  agree- 
ment declared  on  in  the  third  count  is  not  the  agreement  given 
on  oyer,  either  according  to  its  tenor,  or  true  intent  and  mean- 
ing, as  we  interpret  it. 

The  judgment  of  the  county  court  is  reversecl,  and  procedendo 
awarded. 

Judgment  reversed  and  procedendo  awarded. 

Pbikoipal  Oass  has  bbbn  Citbd  to  the  Followino  Pointb:  In  PM  v. 
Reynolds,  31  Md.  112,  to  the  effect  that  no  interest  in  land  for  a  term  ezoeed- 
ing  seven  years  can  be  created  by  acts  in  pais;  and  Kiihiey  ▼.  Jftruitdb,  43  Id. 
121,  in  support  of  the  position  that  lessees  holding  under  an  invalid  lease  are 
liable  for  rent  on  an  implied  verbal  agreement.  The  principal  case  was  ap- 
proved  in  Lawson  v.  Snyder,  I  Id.  77;  and  in  Howard  v.  Ckurpenter,  11  Id. 
276,  the  language  of  the  court  regarding  the  validity  of  the  lease  and  the 
plaintiff 's  remedy  for  rent  is  quoted  with  approvaL 


Newoomeb  and  Stonebbaeeb  t;.  Ellinb. 

[U  QZLL  m>  JOHKBOV,  46T.] 

Whxbb  wosd  <*I>ollabs"  was  Omitted  from  Bill  Sinolb,  by 

so  that  a  party  was  deprived  of  the  spedfio  security  intended  to  be  given 
thereby,  he  will  be  granted  relief  in  equity. 

Pabol  Eyn>BNCE  not  Adbossiblb  to  Explain  Patbnt  Ambiouxtt. 

Partt  Entitled  to  Rkuef  in  Equitt  though  Bbhxdt  at  Law  Bzibtb, 
where  on-account  of  a  mistake  in  drawing  up  the  instrument  intended  to 
secure  the  remedy,  it  is  not  as  full,  adequate,  and  complete  as  the  one  con- 
templated by  the  parties. 

Jx  Joint  anb  Sbvsral  Bond,  all  Oblioobs  are  Pbinoepal  Dbbtobs,  as 
between  the  obligors  and  obligees,  though  as  between  eaoh  other  they  may 
have  the  rights  and  remedies  resulting  from  the  relation  of  principal  and 
surety. 

Appeal  from  the  equity  side  of  Washington  oounty  court 
One  Newcomer  requested  a  loan  of  money  from  the  complain- 
ant, which  complainant  agreed  to  furnish  if  Newcomer  would 
give  security.     Thereupon   Newcomer  and   Stonebraker,  his 
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aecariiy,  executed  to  oomplainant  their  joint  and  seyeral  bill 
single.  Complainant  then  advanced  the  money.  The  instru- 
ment -was  properly  signed  and  sealed,  but  by  mistake  the  word 
*'  dollars''  was  omitted.  The  defendant,  on  an  application,  re- 
fused to  i>ay  said  bill.  The  bill  prayed  for  relief  against  this 
mistake,  its  correction,  and  that  defendants  be  compelled  to  pay 
the  sum  loaned.  The  defendants  demurred  to  the  bill  on  the 
ground  that  the  complainant  had  a  complete  remedy  in  a  court 
of  common  law.  The  court  OTcrruled  the  demurrer  and 
ordered  the  defendants  to  pay  into  coiurt  the  amount  of  the  bill 
with  interest  and  costs. 

Palfner^  for  the  appellants. 

Price,  contra. 

By  Oourt,  Stephen,  J.  We  thinkthat  the  decree  of  the  court 
below  in  this  case  was  correct,  and  ought  to  be  affirmed.  The 
complainant  had  not  full  and  adequate  remedy  at  law,  and  was 
therefore  entitled  to  the  relief  which  he  solicited  at  the  hands  of 
a  court  of  equity.  The  iQstrument  executed  by  the  principal 
and  his  surety,  was  intended  to  be  a  joint  and  seyeral  single 
bill,  for  the  payment  of  money  lent.  By  mistake  and  accident, 
as  charged  in  the  bill,  to  which  there  was  a  demurrer,  the  word 
"dollars"  was  omitted  by  mistake,  in  consequence  of  which 
the  plaintiff  was  deprived  of  the  specific  security  which  was  in- 
tended to  be  given,  and  was  tmable  to  support  his  action  upon 
the  single  bill,  in  a  court  of  law,  as  a  spedalty.  The  principle 
being  well  settled  that  the  consideration  of  a  single  bill  can  not 
be*  inquired  into,  or  a  failure  of  it  averred  or  proved  in  an  action 
upon  it  at  law:  9  Oill  &  J.  842.'  It  is  therefore  inconsistent 
with  the  legal  attributes  of  such  an  instrument,  or  its  character 
of  conclusiveness,  as  a  specialty,  that  it  should  rest  partly  in 
writing,  and  partly  in  parol.  Where  the  ambiguity  is  not  latent, 
and  raised  by  extrinsic  evidence,  but  patent,  or  apparent  on  the 
face  of  the  instrument,  parol  evidence  is  not  admissible  to  ex- 
plain such  ambiguity;  as  where  a  blank  is  left  for  the  devisee's 
name  in  a  will,  parol  evidence  can  not  be  admitted  to  show  whose 
name  was  intended  to  be  inserted:  Boscoe  on  Ev.  12. 

According  to  contract,  the  plaintiff  was  entitled  to  a  security 
of  higher  dignity  than  a  mere  parol  promise.  He  was  entitled 
to  a  sealed  instrument,  the  consideration  of  which  could  not  be 
inquired  into,  and  although  he  might  have  a  remedy  for  his 
money  in  a  court  of  law,  in  a  different  form  of  action,  it  might 

1.  JC«y  T.  Knott, 
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not  be  so  fall,  adequate,  and  complete,  as  the  one  contemplated  by 
the  parties:  7  Conn.  649.'  In  that  case  a  bond  was  intended  to 
be  executed,  but  the  seal  was  omitted  by  accident;  relief  was 
granted  in  equity,  although  it  was  contended  that  the  {Muiy  had 
his  remedy  at  law.  The  judge  in  deliyering  his  opinion  observ- 
ing, that  the  plaintiffs  were  entitled  to  a  bond,  the  consideration 
of  which  could  not  be  inquired  into  at  law.  The  remedy  might 
not  be  adequate. 

No  doubt  can  be  entertained  as  to  the  jurisdiction  of  a  court 
of  equity  to  correct  the  mistake  in  this  case,  and  that  such  relief 
will  be  granted  even  in  the  case  of  a  surely.  See  1  Johns.  Oh. 
609.'  The  surety  in  this  case  is  equally  bound  with  the  princi- 
pal for  the  payment  of  the  money;  in  a  joint  and  seyeral  bond, 
and  as  between  the  obligors  and  obligees,  all  the  obligors  are 
principal  debtors,  though  as  between  each  other  they  may  haye 
the  rights  and  remedies  resulting  from  the  relation  of  principal 
and  sureiy :  6  Id.  809.'  In  the  same  book,  807,  Ohanoellor  Kent 
says:  A  pariy  who  joins  in  a  bond  as  surety,  is  as  much  bound 
in  law  and  equity  as  the  principal.  Such  contracts  are  of  every 
day's  occurrence  in  the  business  of  life,  and  recognized  as  valid 
in  every  system  of  jurisprudence;  and  it  would  be  most  eztra- 
ordinaiy  and  a  very  great  blemish  in  the  administration  of  jus- 
tice, if  the  protection  of  a  coiurt  of  equity  was  altogether  denied 
to  a  creditor  requiring  equitable  assistance  against  a  surety. 
The  surety  is,  in  the  contemplation  of  a  court  of  equity,  as  much 
bound  as  the  principal,  by  the  terms  of  his  contract.  So  in 
page  806,  the  chancellor  says  of  the  surety,  by  joining  in  the 
bond  he  becomes  a  princii)al  debtor  to  the  obligee,  and  the  debt 
is  presumed  to  have  been  created  upon  the  credit  given  to  the 
surety,  as  well  as  to  the  princii)al  debtor.  Upon  the  whole,  we 
think  the  decree  of  the  court  below  is  correct  and  ought  to  be 
affirmed. 

Decree  affirmed. 


MisTAKX  nr  DiuLwnro  iNarRUMSNT  is  Gbound  vos  Bquitabli  Bsuirs 
Chasmberiain  v.  TAompaon,  26  Am.  Deo.  390,  and  note;  King  v.  Toi^toi,  2t 
Id.  104;  Jfoors  v.  Vich,  32  Id.  301;  Clark  v.  Munyan^  33  Id.  752;  Btardde$ 
V.  KnigJU,  Id.  193;  Avery  ▼.  LewU,  Id.  203;  Mu\ford  ▼.  Shepard^  Id.  432i 
PiUdmry  ▼.  Dugan,  34  Id.  427;  also  see  NoirUm  ▼.  Marden^  82  Id.  132;  and 
ChampUn  ▼.  LajfUn,  31  Id.  382.  The  principal  case  was  approved  in  Grim  v. 
Withers,  26  Md.  569. 

RxMEDT  AT  Law,  Effect  of  on  Right  to  Equitable  RKUEr:  See  1VH» 
let  Y.  Overton,  1  Am.  Dec.  72;  Long  v.  MerrUl,  7  Id.  700;  Mddletowm  Bmik 
T.  Bums,  8  Id.  164;  Armsujorthy  v.  Cheshire,  24  Id.  278;  Bmik  ef  Uiha  ▼. 
Uticti,  27  Id.  72;  New  London  Bank  v.  Lee,  Id.  713. 

1.  MmMIU  t.  HaughUm.  a.  Wi$«r  y.  BtaeUy.  S.  Atryv.  JtaM(f. 
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ADXiaaxBiUTr  or  Pabol  Evidknos  to  Explain  Axbiouitibs:  BeeStaret 
T.  Freeman,  4  Id.  155;  DooliUle  ▼.  BJakedey,  Id.  218;  Cock  v.  TayUyr,  5  Id. 
<t50;  Brown  v.  Bebee,  6  Id.  728;  Mam  ▼.  Mann,  7  Id.  416;  Cfoddard  v.  ^«- 
hw,  9  Id.  663;  CZatnemon^  ▼.  OariUm,  Id.  88;  //o^  ▼.  Benner,  21  Id.  394; 
Skeaman  ▼.  ^nyel,  23  Id.  166;  Jokna  v.  OAicrdb,  id.  651;  Scanlam  ▼.  YTrvAli 
25  Id.  344;  MoUere  v.  Pa.  F.  In$.  Co.,  28  Id.  675. 


DoBSEY  V.  Sheppabd. 

[12  OiUt  AHD  JoRvaoir,  192.] 

b  IB  KicMBARY  TO  Vauditt  Of  NnKCUPATivs  WiLL  tlittt  the  tMtamentary 
oapadty  of  the  deceased,  and  the  animus  Uatandi  at  the  time  of  the  al- 
leged nanoapation,  appear  by  the  clearest  and  most  indispntable  testi- 
mony. 

NmoupATivB  Will  Made  bt  Intkbbooatobiss  Requxbxs  STBioneB  Peoov 
of  spontanei^  and  YoUtion  than  wonld  be  required  in  an  ordinary  case. 

PftOBATB  or  NlTNOIJPATIVB  WlIX  MADS  BT  InTHI^OOATOBIBS  WILL  BE  B»> 

FUSED  where  facta  leave  doubt  as  to  the  mental  capacity  of  the  testator» 
and  there  is  not  sufficient  proof  of  spontaneity  and  of  the  ammu$  teatandJL 

Ajbveal  from  the  oxphans'  court  of  CSalyert  county.  The  ap- 
pellants oflBsred  for  probate  the  following  paper,  purporting  to 
be  the  nuncupatiyewiU  of  H.  Ooberih:  *'  We,  the  underaignecU 
oertify  that  Mr.  Hezekiah  Oobertb,  on  the  morning  of  the  tweniy- 
eigbih  of  October,  1841,  said  in  our  presence  that  he  wished 
Doctor  George  W.  Dorsey  to  act  as  trustee  for  his  son,  to  be  his 
administrator,  and,  to  use  his  own  words,  he  wished  him  to  be 
his  general  agent;  he  moreoyer  said  he  intended  it  to  be  his  last 
will."  Then  followed  the  names  of  four  subscribing  witnesses* 
The  appellees  objected  to  the  probate  of  the  paper  on  seyeral 
grounds,  the  principal  one  being  that  it  was  procured  at  the  in- 
stance, and  by  the  solicitations,  importunities,  and  request  of 
persons  present  at  the  time,  the  testator  being  too  weak  to  re- 
sist. The  depositions  of  ihe  subscribing  witnesses  were  sub- 
stantially as  follows:  That  on  the  morning  of  the  deceased's 
death  they  were  all  in  the  room  with  the  deceased.  That  Doctor 
Sedgwick  (one  of  the  witnesses)  told  Coberth  that  if  he  wished 
to  make  any  arrangement  of  his  affidrs,  then  was  the  time  to  do 
it,  as  he  had  no  time  to  lose.  Coberth  replied  that  he  wished 
to  make  arrangements,  but  wanted  to  rest  first;  that  Doctor 
Weems  (another  witness)  then  said  to  Coberth  that  if  he  wished 
to  make  any  provision  for  his  little  son,  that  was  the  time  and 
he  could  rest  afterwards.  That  deceased  then  called  for  Doctor 
George  W.  Dorsey,  who  came  to  the  bedside.  That  Doctor  Sedg- 
wick then  asked  deceased  if  he  wished  Dorsey  to  be  the  trustee 
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of  his  child;  deceased  answered  yes;  then  Sedgwick  asked  him 
if  he  wished  Dorsey  to  be  his  administrator;  to  which  deceased 
replied  yes,  and  added,  general  agent.  Doctor  Weems  then 
asked  deceased  if  he  wished  it  to  be  his  last  will  and  testament, 
to  which  deceased  said  yes.  There  was  a  question  as  to  the  tes- 
tator's sanity,  but  the  evidence  on  this  point  sufficiently  appears 
from  the  opinion.  The  court  refused  probate  of  the  instrument, 
and  Dorsey  appealed. 

SoUers  and  Pinkney^  for  the  appellant. 

TujcIc  and  Alexander^  contra. 

Bj  Court,  DoBSET,  J.  Nuncupative  vrills,  though  tolerated, 
are  by  no  means  favorites  of  the  law.  Independent  of  the  stat- 
tute  of  frauds  altogether,  the  factufn  of  a  nuncupative  will  re- 
quires to  be  proved  by  evidence  more  strict  and  stringent  than 
that  of  a  written  one  in  every  single  particular.  This  is  requi- 
site in  consideration  of  the  facilities  with  which  frauds  in  setting 
up  nuncupative  wills  are  obviously  attended.  Facilities  which 
absolutely  require  to  be  counteracted,  by  courts  insisting  on 
the  strictest  proof  as  to  the  facta  of  such  alleged  wills.  Hence 
the  testamentary  capacity  of  the  deceased,  and  the  animus  tes- 
iandi  at  the  time  of  the  alleged  nuncupation,  must  appear,  in 
the  case  of  a  nuncupative  will,  by  the  clearest  and  most  indis- 
putable testimony:  See  Lemama  v.  BonsaU,^  2  Eng.  Eccl.  147; 
1  Williams  on  Ez'rs,  62;  and  the  case  of  PriscUla  E.  Yamall's 
will,  4  Bawle,  62  [26  Am.  Dec.  116].  A  will  made  by  inter- 
rogatories is  valid;  but  undoubtedly,  whenever  a  will  is  so  made, 
the  court  must  be  more  upon  its  guard  against  importunity, 
more  jealous  of  capacity,  and  more  strict  in  requiring  proof  of 
spontaneity  of  volition,  than  it  would  be  in  an  ordinary  case: 
Oreen  v.  Skipvoorih  et  al,,  1  Eng.  Eccl.  32.  According  to  these 
sound  and  well-established  principles,  let  us  proceed  to  the 
examination  of  the  case  before  us:  first,  premising  that  no  be- 
quests having  been  made  by  the  alleged  nuncupative  will,  it  is 
not  subject  to  the  operation  of  the  statute  of  frauds  in  relation 
to  such  testaments;  nor  to  that  of  the  act  of  assembly  of  1810, 
c.  34.  The  only  effect  of  the  will,  if  admitted  to  probate,  and 
it  were  competent  to  effectuate  the  supposed  intent  of  the  tes- 
tator, would  be  to  secure  to  the  appellant  the  appointment  of 
executor  or  administrator  of  the  deceased,  and  the  guardianship 
of  his  only  child.  The  latter  object,  however,  could  not  be 
accomplished;  a  written  vdll  being  made  indispensable  for  such 
a  purpose,  by  the  statute  of  12  Car.  11.,  c.  24. 

1.  Lemann  ▼.  Bontall. 
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To  the  admission  to  probate  of  the  thII  in  question,  a  num- 
ber of  objections  were  interposed  in  the  orphans'  court,  most  of 
which  we  deem  it  unnecessaiy  to  examine.  That  on  which  we 
think  the  decision  of  the  cause  mainly  depends,  as  far  as  such 
objections  are  concerned,  is  the  allegation  of  the  appellees,  that 
the  will,  attempted  to  be  proved,  was  not  the  yoluntaiy  act  and 
free  will  of  the  deceased,  but  he  was  induced  to  speak  of  his 
affiurs,  as  mentioned  in  said  paper,  by  the  suggestion  of  others, 
only  a  short  time  before  his  death,  and  when  he  was  not  in  a 
mental  or  physical  condition  to  make  a  will,  or  execute  a  valid 
deed  or  contract;  and  that  in  the  situation  in  which  he  was 
placed,  and  the  circumstances  connected  with  the  execution  of 
said  paper,  he  was  too  weak  to  transact  business,  or  to  resist 
the  suggestions  that  were  made  to  him,  of  the  necessiiy  of  mak- 
ing a  will;  and  said  words,  attributed  to  the  deceased,  were 
used  by  him  in  consequence  of  the  undue  influence  of  said  sug- 
gestions. To  establish  the  will,  the  appellant  produced  four 
witnesses,  being  the  only  persons,  except  himself,  who  appear 
to  haye  been  with  the  deceased  at  the  time  it  is  alleged  to  have 
been  made.  Two  of  those  were  the  attending  physicians;  one 
a  person  sent  for  by  the  appellant,  and  the  fourth  an  accidental 
visitor. 

The  orphans'  court  proceeded  to  take  their  testimony;  and  as 
respects  the  saniiy  of  the  decedent,  what  have  they  testified? 
The  first  witness.  Dr.  Sedwick,  after  detailing  what  he  alleged 
as  having  occurred  on  the  morning  of  the  making  of  Coberth's 
testament,  and  of  his  death,  proceeds  thus:  ''  This  deponent 
further  says,  that  the  reason  why  he  mentioned  this  subject  to 
Hezekiah  Coberth  was,  his  having  heard  him,  during  his  illness, 
express  a  wish  to  make  some  arrangement  respecting  his  aJSiedrs; 
that  they  were  not  at  that  time,  as  he  wished;  and  that  he  wished 
that  they.  Dr.  L.  L.  Weems  ^d  himself,  should  do  something 
for  him,  as  he  wished  to  recover  and  recruit  to  make  some  ar- 
rangements; and  that  at  the  time  he  Hezekiah  Coberth  made 
these  declarations,  he  was  perfectly  sane;  and  that  the  afore- 
mentioned words,  purporting  to  be  his  last  will,  were  spoken  by 
Mr.  Hezekiah  Coberth  in  the  presence  of  him  the  deponent.  Dr. 
L.  L.  Weems,  James  M.  Sollers,  and  James  Williams;  and  that 
they  were  spoken  in  his  last  illness,  and  in  his  own  house  and 
place  of  residence;  and  that  he  this  deponent  was  called  to  Mr. 
Hezekiah  Coberth,  on  Saturday  previous  to  his  death;  and  that 
thew<»d8  expressive  of  a  disposition  to  make  some  arrange' 
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ment,  were  8X)oken  a  paii  on  Monday,  and  a  part  on  Taesdaj  or 
Wednesday."  The  deceased  died  on  Thursday  morning,  as 
proved  by  Dr.  Sedwick.  He  gives  no  testimony  as  to  the  sanify 
of  the  mind  of  the  decedent,  at  the  time  of  the  nuncupation  in 
question,  but  confines  his  evidence  on  this  subject,  to  its  state 
some  one,  two,  or  three  days  before.  Dr.  Weems  states  that 
**  on  Thursday  morning  he  found  him  (Coberth)  in  a  dying  con- 
dition, but  perfectly  rational."  James  M.  Sellers  says,  '*he 
believes  that  Mr.  Hezekiah  Coberth  was  rational"  at  the  time 
of  the  alleged  nuncupation. '  But  what  degree  of  rationaliiy  was 
meant  by  the  witness?  Whether  a  mere  exemption  from  de- 
lirium, or  such  a  degree  of  intellect  as  would  enable  its  posses- 
sor to  make  a  valid  deed  or  contract,  or  a  reasonable  or  sensible 
disposition  of  his  property,  does  not  appear.  James  Williams, 
the  remaining  witness,  gives  no  testimony  as  to  the  sanity  of  the 
deceased.  When  then  we  advert  to  the  fact,  that  the  want  of 
mental  capacity  in  the  deceased,  was  a  ground  of  objection  to 
the  probate;  that,  independentiy  of  such  objection,  it  was  the 
duty  of  the  appellant  to  prove  such  capacity  by  the  clearest  and 
most  indisputable  testimony;  that  of  tiie  four  witnesses  to  the 
will,  but  two  of  them  testify  as  to  such  capacity;  that  he  who  does 
so  most  strongly,  says,  tJiat  when  he  visited  Ooberth,  on  the 
morning  of  the  alleged  nuncupation  (which  was  the  morning  of 
his  death),  he  found  him  in  a  dying  condition;  that  all  the  &ots 
given  in  evidence  by  the  witnesses  as  to  the  conduct  of  the  de- 
ceased, and  those  around  him,  during  the  time  of  the  alleged 
nuncupation,  leave  upon  the  mind  doubts  as  to  the  mental  ca- 
pacity of  the  testator.  We  think  the  orphans'  court  were  right, 
upon  that  ground,  in  refusing  to  admit  to  probate  the  proffered 
nuncupative  will.  We  think,  too,  looking  to  all  the  proof  in 
the  cause,  and  the  manner  in  which,  by  interrogatories,  the  al- 
leged nuncupation  was  drawn  from  the  decedent,  tiiat  there  was 
not  such  proof  of  spontaneity,  and  of  the  animus  testandi,  as  is 
indispensable  to  the  validity  of  such  a  will.  The  only  rex)orted 
case,  which  we  have  met  with  of  a  will  made  by  interrogatories 
to  the  testator,  is  that  of  Oreen  v.  Shipworth  etal.,!  Eng.  Eod. 
82:  at  which  it  is  only  necessaiy  to  glance  for  a  moment,  to 
see  that  its  admission  to  probate  stands  upon  grounds  infi- 
nitely stronger  than  could  be  urged  in  favor  of  that  now  under 
consideration.  To  grant  probate  to  the  will  now  before  us, 
would,  in  our  opinion,  establish  a  precedent  fraught  with  the 
most  dangerous  tendency. 
The  decree  of  the  orphans'  court  is  affirmed,  with  costs. 
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KuNODFATivx  WiLLB»  HOW  VAB  Vaud:  See  note  to  8yte»  v.  8yhe$,  20  Am. 
Dee.  40^  ftnd  note  44,  where  this  subject  is  discassed;  also  Wnm  v.  Bob,  23 
Id.  258;  TamalTa  WiU,  26  Id.  115;  MeOtme  y.  Boiue,  31  Id.  488.  The 
principal  case  is  cited  with  approval  in  HammeU  y.  ShofihBf  41  Md.  219. 


State  v.  Fbiob. 

(13  OiLL  AITD  JOBHSOV,  900.) 

BiTLB  THAT  Indtotmert  hust  Nsoattve  Exobftiovs  iit  Statutb  doea  nol 
apply  to  a  case  where  the  charge  preferred  ex  naimra  rd  conolnalvalgr 
imports  a  negative  of  the  exceptions. 

Covta  JuDiGTALLT  EjTOWB  WHAT  A  BiLLiABD  Tabu  IS,  and  that  it  is  not  a 
table  at  which  faro  is  usoally  played. 

BiLUA&D  Tablb  used  fok  Plating  Game  of  Faso  ceases  to  be  a  billiard  table 
in  the  eyes  of  the  law,  and  does  not  fall  within  the  exception  of  a  stat- 
nte  prohibiting  the  keeping  of  any  gaming  table  except  billiard  tables. 

Imdictment  charging  that  appellee  '*  tmlawfollj  did  keep  a 
certain  gaming  table  called  a  faro  table,  at  which  said  gaming 
table,  unlawfully  kept  as  aforesaid,  the  game  of  faro  was  then 
and  there  unlawfully  played  for  money,  against  the  act  of  as- 
sembly in  such  cases  made,"  etc.  The  indictment  was  found 
under  the  act  of  1826,  c.  88,  which  enacted  that "  eveiy  person 
who  shall  be  duly  convicted  of  keeping  any  E.  O.  table,  or  any 
other  kind  of  gaming  table  (billiard  tables  excepted),  at  which 
the* game  of  faro,  equality,  or  any  other  game  of  chance  shall 
be  played  for  money,  shall  for  the  first  offense  forfeit  and  pay," 
etc.  The  defendant  demurred  to  the  indictment  on  the  ground 
of  its  insufficiency.  The  demurrer  was  sustained,  and  the  state 
appealed. 

Boyle,  for  the  state. 

Handy,  Pitta,  and  Bichardscn,  contra. 

By  Court,  Dorset,  J.  The  correctness  of  the  judgment  of  the 
eouniy  court,  it  is  asserted  by  the  appellee,  is  fully  established 
by  the  general  principle,  as  stated  in  Archb.  Cr.  PI.  21,  and 
other  elementary  writers  upon  the  subject,  '^  that  if  there  be  any 
exception  contained  in  the  same  clause  of  the  act,  which  creates 
the  offense,  the  indictment  must  show,  negatively,  that  the  de- 
fendant or  subject  of  the  indictment  does  not  come  within  the 
exception."  If  the  meaning  of  this  rule  be,  as  is  contended, 
that  the  indictment  must  contain  an  express  negation  of  the  ex- 
ception, it  is  not  warranted  by  a  fair  construction  of  the  opin- 
ions of  the  court,  in  the  cases  referred  to,  as  its  basis.    In 

Ax.  Dso.  Vox..  XXXVn— 6 


82  State  u  Price.  [Maryland, 

announcmg  such  a  principle,  the  court  must  be  understood  as 
asserting  it  in  reference  to  the  cases  then  before  it,  and  those  of 
a  similar  character.  In  all  of  which  it  will  be  found  that,  but 
for  such  negation,  the  guilt  of  the  accused  would  not  conclu- 
sively appear.  Under  the  exception  he  might  be  innocent,  al- 
though every  allegation  against  him  be  fully  proved.  The  rule, 
in  such  cases,  and  in  such  only  has  it  ever  been  declared  from 
the  bench  in  any  reported  case  that  we  can  find,  is  undeniably 
true.  But  to  apply  it  to  a  case  like  the  present,  where  the 
charge  preferred,  ex  ncUura  rei^  as  conclusively  imports  a  nega- 
tive of  the  exception,  as  if  such  negative  had  been  in  express 
terms,  would  violate  the  soundest  principles  of  construction; 
and  give  to  the  rule  an  universaliiy  of  operation  which  its  terms 
do  not  import,  and  was  never  contemplated  in  the  decisions  or 
commentaries  to  which  it  owes  its  birth.  The  true  rule  upon 
the  subject  is  thus  given  by  Lord  Mansfield,  in  Bex  v.  Jarvia, 
Hil.  Term,  30  Geo.  11.,  reported  in  note  E,  in  Kingy,  Stone^  1 
East,  644,  '^  where  exceptions  are  in  the  enacting  part  of  a  law, 
it  must  appear  in  the  charge,  that  the  defendant  does  not  fall 
within  any  of  them."  And  in  Spiers  v.  Parker^  1  T.  R.  141, 
**  the  plaintiff  must  aver  a  case,  which  brings  the  defendant 
within  the  act."  To  sustain  the  doctrine  contended  for  by  the 
appellant — ^if  a  statute  were  passed,  making  ''the  malicious 
killing  of  cattle,  except  horses,"  a  felony:  and  an  indicti^^ent 
charged  the  malicious  killing  of  a  cow,  it  would  be  defective, 
unless  it  negatived  the  exception,  by  stating  that  the  cow  was 
not  a  horse.  An  allegation  so  useless,  not  to  say  absurd,  can 
not  be  required  by  any  technicaUiy,  either  in  civil  or  criminal 
pleading. 

But  it  is  urged  by  the  counsel  of  the  appellee,  that  the  court 
can  not  judicially  know  what  a  billiard  table  is,  or  that  it  is  not 
the  table  at  which  the  game  of  faro  is  usually  played.  To  such 
a  proposition  we  can  not  yield  our  assent.  We  know  of  no 
recognized  presumption,  either  of  law  or  fact,  that  imputea  to 
the  court  an  ignorance  of  a  matter,  like  the  present,  of  smoh 
notoriety  as  to  be  within  the  knowledge  of  the  conununity  at 
large.  And  we  feel  perfectly  warranted  in  assuming  to  our- 
selves such  a  knowledge  upon  the  subject,  as  enables  us  to  de« 
clare  that,  in  excepting  billiard  tables,  the  legislature  did  not 
design  to  authorize  their  being  kept  for  the  playing  thereon  of 
the  game  of  faro  for  money  (the  authority  so  to  use  them  being 
a  corollary  of  the  doctrine  contended  for  by  the  appellee);  but 
that  the  moment  they  are  so  appropriated,  they,  ipsofacto^  pro 
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Jtac  vice,  lose  the  immanities  conf eired  on  them  by  the  excep- 
tion; and  cease  to  be  billiard  tables  in  the  eye  of  the  law. 
When,  therefore,  the  charge  in  the  indictment  demonstrates  that 
the  gaming  table  complained  of  could  not  be  a  billiard  table, 
was  it  not  saperflnous  to  have  added  an  allegation  to  that 
effect? 

The  objection  taken  to  the  indictment,  that  it  does  not  describe 
the  offense  with  sufficient  certainty  and  conf ormiiy  to  the  lan- 
guage used  in  the  act  of  assembly,  can  not  be  sustained.  The 
offense  is  charged  in  the  very  words  of  the  act  of  assembly,  by 
which  it  is  created,  with  the  additional  words, ''  called  a  faro 
table,"  which  detract  nothing  from  the  sufficiency  of  the  de- 
scription of  the  offense,  otherwise  set  forth  in  the  indictment. 
The  prohibition  in  the  act  of  assembly,  is  the  keeping  of  a  gam- 
ing table,  at  which  the  game  of  faro,  equality,  or  any  other 
game  of  chance  shall  be  played  for  money.  The  charge  in  the 
indictment  is,  that  the  accused  "  unlawfully  did  keep  a  certain 
gaming  table,  called  a  faro  table,  at  which  said  gaming  table, 
unlawfully  as  aforesaid,  the  game  of  faro  was  then  and  there  un- 
lawfully played  for  money."  The  only  difference  between  the 
language  of  the  act  and  that  of  the  indictment  is,  thatin  the  lat- 
ter it  is  alleged  that  the  gaming  table  was  called  a  faro  table. 
Such  an  allegation  in  no  wise  impairs  the  indictment,  which  is 
perfect  without  it;  and  even  if  it  be  not  wholly  rejected  as  sur- 
plusage, its  only  possible  effect  would  be  to  impose  upon  the 
prosecution  the  necessity  of  proving,  at  the  trial,  that  the  gam- 
ing table  complained  of  was  called  a  faro  table.  Totally  unlike 
the  present  is  the  case  of  Bex  v.  Craven,  1  Buss.  &  By.  14,  re- 
lied on  in  support  of  this  objection.  There  the  felony,  created 
by  the  statute,  was  the  stealing  of  a  bank  note,  or  promissory 
note,  for  the  payment  of  money.  The  charge  in  the  indictment 
was,  the  stealing  of  ''  a  certain  note  commonly  called  a  bank 
note."  And  the  court  say,  '*  that  in  the  first  special  description 
of  the  property  stolen,  it  being  stated  only  to  be  a  note,  was  not 
sufficient;  the  words  of  the  act  beiag  bank  note  or  promissory 
note  for  the  payment  of  money.  And  that  the  addition  '  com- 
monly called  a  bank  note,' '  did  not  aid  such  original  wrong  de- 
scription.' "  In  the  case  at  bar,  there  was  no  original  wrong 
description  which  required  aid  from  the  words  that  were  added. 
On  the  contrary,  the  indictment  described  with  technical  accu- 
racy, in  the  veiy  language  of  the  act  of  assembly,  the  offense 
committed,  and  such  description  was  neither  aided  nor  impaired 
by  the  additional  words  unnecessarily  used. 
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The  judgment  of  the  ooimiy  court  is  reiaraecU  ud  the  oanae 
ramanded  thereto. 
Judgment  reversed  9Ji<dL  procedendo  awarded. 


iKDicTHxiiTOHABazNG  STATUTOBTOmura^  F6bm  OF:  BntBmpiMoiKw.  New- 
cB»  2  Am.  Deo.  381;  CpmmonwedUh  y.  Seeuie,  4  Id.  4i6;  Hem  ▼.  Staie^  22 
U.  767;  Pat>p2s  T.  .ffnocA^  27  Id.  107;  iSState  ▼.  ^iidbnais  29  Id«  646;  OftiqimM 
T.  ObmrnomoeaftA,  34  Id.  666;  Skerbtm  ▼.  QwmwdiMPCBftJt^  Id.  40Ql 

Judicial  Nonoi  or  Oomen^  What  Falu  Wrrmv:  See  note  to  8UU$  t. 
Jloitty,  11  Am.  Deo.  779;  Mamm  t.  ITiuA^  12  Id.  138;  Br^an  ▼.  BecH^t  Id. 
876;  ifo&y  ▼.  HoOe^^  Id.  342;  JSoy^  ▼.  Seed,  Id.  482;  iTcAtf  ▼.  8.  O.  Ins. 
09.«  18  Id.  767;  Flojfd  ▼.  /oAiM(m»  Id.  266;  Sknii^Uer  ▼.  Aimef,  Id.  190| 
SooU  ▼•  Oblfiflum,  16  Id.  71;  People  ▼.  HeMmer^  Id.  379;  Ooani  /ml  Otk  t. 
JWhm^  19 Id.  649;  FoMklaT.  Bofkbu,  19  Id.  92;  jittifo  t.  Cicm2^  SO  Id. 
286;  Ma^fori^ KewOHeatur.  Riplqf9  2&  Id.  176;  HolmeMY.  Brcmgktuhl£L 
S»i  SUIeer.  Stewart,  2J  Id.  142;  Owa^r.Bo^SZ  Id.  14Zi  Com.  BTkqfN. 
O.  T.  Newport  Iffy.  On.,  36  Id.  17L 

Oamihoi  What  OomnTDmi  See  note  to  AM  t. BmXWt  ttld.  IS^  end 
■olei  wfaeie  thii  miVJeet  ii  dfaoowed. 
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Johnson  v.  Jobdan. 

[9  ICnoALV,  984.] 

Om  OAjr  BOS  Buna  ov  Laitd  of  Anothkb  to  Repaib  a  Drain  mnniag 
ban  the  foniMc's  houae  throagh  the  latter'a  lot,  where  the  dnia  wii 
mede  hy  the  f onner  owner,  who  conveyed  both  lots  by  dififorent  deede 
ezeoated  nmnltaneonsly,  without  mentioning  right  of  drainage  throagh 
the  lot^  and  where  anotiier  drain  from  said  house  may,  with  a  reasonable 
outlay,  be  constmeted  withoat  passmg  throagh  said  lot. 

RwBT  TO  Birv  Dbaik  thbouoh  Anothbb's  Land  can  be  ereated  by 
aotoal  oae,  only  where  saoh  ase  has  been  adyerse,  peaoeabla,  oninter* 
rnpted,  and  oontinaed  for  a  period  of  twenty  years. 

TRWPA88  for  bxeaking  and  entering  the  plaintiff's  close.  The 
fudge  chaiged  the  jnzy  that  if  they  found  that,  with  reasonable 
labor  and  expense,  a  drain  oould  be  conyenientlj  made,  withoat 
going  throagh  the  plaintiff's  land,  they  should  return  a  verdict 
for  the  plaintiff.  There  was  a  yerdict  for  the  plain  tiff,  upon 
which  judgment  was  to  be  entered  if  the  instruction  was  ooneot. 
The  ottier  &cts  appear  from  the  opinion. 

B.  B.  0urH8,  for  the  defendant. 

BUnr  and  E.  2>.  Sohier,  for  the  plaintiff. 

Shaw,  0.  J.  In  an  action  of  trespass  quare  ofausuwi  JregU^ 
Hbe  defendant  justifies  under  a  claim  of  light  to  enter,  and  open 
and  cleanse  a  dndn,  running  from  his  own  house  into  and 
flmmgh  the  defendant's  premises,  to  a  sewer  in  Bidgway's  lane. 
It  he  has  such  a  light,  it  is  a  good  justification;  it  being  ad* 
mittod  thttt  he  entered  for  that  piupose,  and  did  no  damage 
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beyond  what  was  neoeBsazy  to  accomplish  it.  But  the  plaintiff 
contends  that  the  defendant  had  no  right  to  continue  the  drain 
through  his  premises;  and  this  is  the  question  for  the  consider- 
ation of  the  court. 

It  is  yery  clear  that  whilst  both  estates  were  held  by  the  same 
owner,  he  had  a  right  to  carry  his  drain  as  he  pleased,  through 
any  part  of  his  own  grounds;  and  so  long  as  both  tenements 
were  owned  and  occupied  by  the  same  person,  no  easement  was 
created,  or  began  to  be  created,  in  fayor  of  one,  and  operating 
as  a  service  or  burden  upon  the  other.  So  long,  therefore,  as 
such  unity  of  title  and  of  possession  subsists,  no  right  of  ease- 
ment is  annexed  to  one  tenement,  or  charged  on  another;  and 
it  is  quite  iTnm<LfAriA.1  how  long  the  drain  has  subsisted  during 
such  ownership.  If  such  an  owner  will  convey  one  of  the  ten- 
ements and  retain  the  other,  he  may  grant  the  right  of  drain, 
or  not,  to  pass  with  the  estate  conveyed,  or  may  reserve  such  a 
right  over  the  estate  conveyed,  for  the  benefit  of  the  one  re- 
tained, as  he  pleases.  It  is  matter  of  contract,  and  must  depend 
entirely  upon  the  construction  of  the  conveyance.  Supposing 
this  to  be  clear,  the  question  recurs,  what  construction  will  the 
law  put  upon  a  conveyance,  where  the  intention  of  the  parties 
in  this  respect  is  not  expressed  in  terms. 

In  the  first  place,  it  is  proper  to  distinguish  an  artificial  gutter 
of  this  description,  made  for  the  purpose  of  draining,  from  a 
natural  watercourse,  the  rights  of  parties  to  which  depend  upon 
a  di£ferent  principle.  Every  person,  through  whose  land  a  nat- 
ural watercourse  runs,  has  a  right,  pnblici  juris,  to  the  benefit 
of  it,  as  it  passes  through  his  land,  to  all  the  useful  purposes  to 
which  it  may  be  applied;  and  no  proprietor  of  land,  on  the 
same  watercourse,  either  above  or  below,  has  a  right  unreason- 
ably to  divert  it  from  fiowing  into  his  premises,  or  obstruct  it  in 
passing  from  them,  or  to  corrupt  or  destroy  it.  It  is  insepara- 
bly annexed  to  the  soil,  and  passes  with  it,  not  as  an  easement, 
nor  as  an  appurtenance,  but  as  parcel.  Use  does  not  create  it; 
and  disuse  can  not  destroy  or  suspend  it.  Unity  of  possession 
and  titie  in  such  land  with  the  lands  above  it  or  below  it  does 
not  extinguish  or  suspend  it. 

This  case  is  also  to  be  entirely  distinguished  from  one  where- 
in the  declivity  of  the  land  and  the  relative  position  of  the  tene- 
ments are  such,  that  a  drain  can  not  be  formed  for  the  benefit 
of  one,  without  passing  through  the  other.  Such  a  case  might 
stand  upon  a  di£ferent  ground.  But  in  the  present  case,  it  was 
found  by  the  jury,  that  a  drain  could  be  conveniently  made, 
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with  reasonable  labor  and  expense,  h-om  the  defendant's  bouse, 
without  going  through  the  plaintiff's  land. 

There  are  some  general  and  wellH9ettled  roles  of  construction 
of  conTeyances^  which  tend  in  some  degree  to  settle  the  ques* 
tion.  The  language  of  the  deed  is  the  language  of  the  grantor; 
he  selects  the  terms,  and  it  being  supposed  that  he  will  insert 
all  that  has  been  agreed  upon  beneficial  to  himself,  and  will  be 
less  careful  to  state  fully  all  which  is  beneficial  to  the  grantee, 
the  language  is  to  be  construed  most  strongly  against  the 
grantor. 

Another  well-settled  rule  of  construction  is,  that  a  grant  of 
any  principal  thing  shall  be  taken  to  cany  with  it  all  which  is 
necessazy  to  the  beneficial  enjoyment  of  the  thing  granted,  and 
which  it  is  in  the  power  of  the  grantor  to  conyey.  When  there- 
fore a  party  has  erected  a  mill  on  his  own  land,  and  cut  an  arti- 
ficial canal  for  a  raceway  through  his  own  land,  and  then  sells 
the  mill,  without  the  limd  through  which  such  artificial  race- 
way passes,  the  right  to  use  such  raceway  through  the  grantor's 
land  shall  pass  as  a  privilege  annexed  de  facto  to  the  mill,  and 
necessary  to  its  beneficial  use :  New  Ipswich  Factory  y.  Baichetder^ 
8  N.  H.  190  [U  Am.  Dec.  846]. 

Under  these  rules  it  might  perhaps  be  held,  that  if  a  man, 
owning  two  tenements,  has  built  a  house  on  one,  and  annexed 
thereto  a  drain,  passing  through  the  other,  if  he  sell  and  con- 
vey the  house  with  the  appurtenances,  such  a  drain  may  be  con- 
strued to  be  de  facto  annexed  as  an  appurtenance,  and  pass  with 
it;  and  because  such  construction  would  be  most  beneficial  to 
the  grantee:  Whereas,  if  he  were  to  sell  and  convey  the  lower 
tenement,  still  owning  the  upper,  it  might  reasonably  be  consid- 
ered that  as  the  right  of  drainage  was  not  reserved  in  terms, 
when  it  naturally  would  be,  if  so  intended,  it  could  not  be 
claimed  by  the  grantor.  The  grantee  of  the  lower  tenement, 
taking  the  language  of  the  deed  most  strongly  in  his  own  favor 
and  against  the  grantor,  might  reasonably  claim  to  hold  his 
granted  estate  free  of  the  incumbrance:  Leonard  v.  White,  7 
Mass.  8  [5  Am.  Dec.  19];  OrarU  v.  Chase,  17  Id.  443  [9  Am. 
Dec.  161]. 

But  neither  of  these  rules  will  apply  to  the  present  case,  be- 
cause it  appears  by  the  deeds  themselves,  as  well  as  by  the  other 
evidence  in  the  case,  that  the  two  conveyances  from  the  owner 
of  the  whole,  under  which  the  parties  claim,  were  simultaneous. 
It  is  therefore  much  more  like  a  partition  between  tenants  in 
common,  where  each  party  takes  his  estate  with  the  rights, 
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pcmlegeBy  and  inddents  inheienily  attached  to  it,  Chan  like  the 
case  of  grantor  and  grantee,  where  the  grantor  conveya  a  part 
of  his  land,  bj  metes  and  bounds,  and  retains  another  part  to 
his  own  use,  and  where  the  question  is,  yjcpon  the  terms  of  the 
deed,  whether  an  easement  for  drainage  has  been  granted  with 
the  estate  conyeyed  over  that  retained,  or  reserved  over  that  con- 
veyed, for  the  benefit  of  that  retained. 

In  the  present  case,  the  estates  were  both  owned  and  occupied 
by  Mr.  Thacher  until  the  sale  made  to  Mr.  Thomdike  and  Mr. 
Kendall,  under  whom  the  plaintiff  and  defendant  respectively 
derive  title.  Both  of  these  deeds  bear  date  the  same  day.  Each 
refers  to  the  estate  described,  as  this  day  sold  to  the  other.  Both 
deeds  must  be  taken  and  construed  together.  In  the  deed  to 
Thomdike,  an  easement  for  a  gutter  was  created;  and  in  the 
deed  to  Kendall,  the  same  is  charged  as  a  perpetual  servitude, 
in  favor  of  Thomdike  and  his  heirs.  The  conveyance  to  Ken- 
dall was  made  upon  an  onerous  condition  never  to  open  windows 
in  any  building  to  be  erected  on  the  premises,  on  the  side  next 
to  the  dwelling-house  conveyed  to  Thomdike;  a  condition  mani- 
festly designed  for  the  benefit  of  the  estate  conveyed  to  the 
latter;  and  in  the  deed  to  Thomdike,  this  restriction  upon  the 
estate  conveyed  to  Kendall  is  recited;  intended,  no  doubt,  to 
show  that  the  estate  to  Thomdike  and  his  assigns  was  thereby 
enhanced  in  value.  The  well-known  maxim  of  construction, 
and  a  veiy  sound  one,  is,  expressio  unius  exchisu}  est  aUerius. 
Here  was  a  division  of  these  two  tenements  intimately  connected 
with  each  other,  vrith  detailed  provisions  in  respect  of  the  rights 
which  each  should  have  in  the  other,  and  the  duties  to  which 
each  should  be  subject  in  favor  of  the  other.  If  it  was  in- 
tended that  one  should  have  a  perpetual  right  of  drainage 
through  the  other,  with  a  right  of  entry  at  all  times  to  repair 
and  relay  such  drain,  especially  where  it  is  found  not  to  be 
necessary  to  the  enjoyment  of  the  estate  granted,  it  seems  rea- 
sonable to  suppose  that  it  would  have  been  expressed.  As  no 
such  right  was  expressed,  we  are  of  opinion  that  it  was  not  in- 
tended to  be  granted;  and  as  it  was  not  necessary  to  the  enjoy- 
ment of  the  estate,  and  had  not  been  de/acio  annexed,  so  as  to 
pass  by  general  words  as  parcel  of  the  estate,  it  did  not  pass  to 
the  defendant's  grantor  by  force  of  the  deed.  As  about  ten 
years  only  elapsed  after  these  conveyances,  and  the  consequent 
division  of  the  two  tenements  between  different  proprietors, 
before  the  grievance  complained  of,  it  is  very  clear  that  the  de- 
fendant derived  no  right  to  the  easement  by  actual  use  and  en- 
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joymeni.    Sach  a  right  in  the  estate  of  another  can  be  created 
bj  actual  use,  only  when  such  use  has  been  adTerse,  peaceable, 
and  nnintermped,  and  continued  for  a  period  of  tweniy  years. 
Judgment  on  the  yerdict  for  the  plaintiff. 


PMBUMPTioy  oy  GsAirr  ov  Easkuemt:  See  Swm  v.  DcaAs,  84  Am.  Dea  681; 
ITorraA  t.  Rkoada^  90  Id.  274,  note  278,  and  cases  there  cited  and  collected. 

THSFBiNGiPALaASS  isoiTBD  In  Cottier  V.  FHereBy  7  Gray,  20,  as  an  instaMcein 
which  it  wai  found  that  the  aotaally  eausting  drain  was  not  necessary  for  the 
me  of  the  tenement  for  which  it  was  daimed;  in  Ccurbrey  y.  WUUs^  7  Allen, 
868,  to  the  point  that  if  a  person,  who,  owning  two  tenements,  lias  bnOt  a 
hooae  on  one,  and  annexed  thereto  a  drain  passing  through  the  other,  conVey 
thehooM  with  the  appurtenances,  such  drain  may  be  construed  to  be  defaeto 
annexed,  and  pass  with  it;  whereas,  if  he  were  to  convey  the  lower  tenement, 
still  owning  the  upper,  it  might  be  considered  that  as  the  right  of  drainage 
was  not  reserved  in  terms  when  it  naturally  would  be  if  so  intended,  it  could 
not  be  claimed  by  the  grantor;  in  RandaU  ▼.  MeLaugMin,  10  Id.  868,  to  the 
point  that  there  is  not  an  easement  by  necessity  where  an  equally  beneficial 
dfain  coold  be  bnUt  on  the  plaintiff's  own  land,  with  reasonable  labor  and 
eipense;  in  PhUbrick  v.  Ewvng^  97  Mass.  135,  to  the  point  that  the  grant  of 
a  principsl  thing  carries  all  things  necessary  to  the  use  and  enjoyment  of  the 
tldng  granted,  that  the  grantor  had  power  to  convey;  in  Hapgood  v.  BrovoUf 
102  Id.  454,  that  doubtful  terms  in  a  deed  are  to  be  construed  most  strongly 
in  favor  of  the  grantee;  in  RaindaU  v.  SartderwUf  111  Id.  120,  that  no  ease- 
ment of  light  and  air  exists  in  a  case  where  windows,  though  convenient,  are 
not  necessary  to  the  enjoyment  of  the  estate  granted. 


Bbiogs  v.  Fabeman. 

[a  linoAur,  258.] 

Bacninos,  by  Vbnbob,  of  Pobsission  of  €k>ODS,  aftsb  Sale,  is  only 
presnmptive  evidence  of  fraud,  which  may  be  repelled  by  other  testimony. 

MoBiaAOB  OF  Tkadsb's  Stock  or  Goods  19  not  Fbaudulekt  peb  as, 
although  it  provides  that  the  mortgagor  may  retain  possession,  and  make 
nles  in  the  usual  course  of  business,  applying  the  proceeds  thereof  to  his 
own  use,  where  he,  at  the  same  time,  promises,  if  he  should  make  large 
sales^  to  replace  the  goods  so  sold,  and  where  the  property  mortgaged  is 
more  than  sufficient  to  pay  the  debt.  The  presumption  of  fraud  arising 
from  such  a  transaction  may  be  ropelled  by  satisfactory  evidence. 

Pbopbbtt  of  Dxbtok  which  Vxsts  in  his  AssiONBB  UNDSB  Stat.  1838, 
a  163,  IS  that  only  which  he  had  at  the  time  of  the  first  publication  of 
the  notice  of  issuing  the  warrant  to  the  messenger.  And  theref(»e, 
where  a  mortgage  was  made  by  the  debtor,  which  was  recorded  before 
that  time,  bat  after  the  assignment  was  made,  it  will  be  good  as  against  the 
other  creditors,  and  the  mortgagee  will  h(dd  the  property  mortgaged,  as 
agtinst  the  assignee. 

AnsAL  from  a  decree  of  a  master  in  chanoexy.    A  Terdiot  waa 
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taken  for  the  appellee,  and  the  questions  of  law  resenrecL    The 
other  facts  sajfioientlj  appear  from  the  opinion. 

BarileU,  for  the  appellant. 

E.  Blake,  for  the  appellee. 

WiLDB,  J.  This  is  a  case  of  appeal  from  an  order  or  decree 
of  a  master  in  chancery,  made  in  pursuance  of  the  third  section 
of  Stat.  1838,  c.  168,  entitled  '*  an  act  for  the  relief  of  insolvent 
debtors,  and  for  the  more  equal  distribution  of  their  effects." 
The  general  question  to  be  decided  is,  whether  the  mortgage 
deed  to  the  appellee  from  the  insolvent  debtor,  made  before  his 
application  to  the  master  in  chanceiy  to  be  allowed  to  take  the 
benefit  of  said  act,  is  a  valid  deed  in  law,  or  whether  the  title 
to  the  goods  mortgaged  passed  by  the  assignment  of  the  debt- 
or's property  to  the  appellant,  the  assignee,  notwithstanding  the 
mortgage. 

At  the  trial  of  the  cause  in  this  court,  it  appeared  that  it  was 
agreed  between  the  parties  to  the  mortgage,  that  Loring,  the 
said  debtor,  should  mortgage  to  the  appellee  the  principal  part 
of  his  stock  in  trade,  and  that  the  mortgagor  should  continue 
in  possession  of  the  goods  mortgaged,  and  make  sales  of  the 
said  property  in  the  ordinary  course  of  business,  and  apply  the 
proceeds  to  his  own  use:  he  at  the  same  time  representing, 
that  he  should  not  at  that  season  make  any  large  sales,  and  if  he 
should,  that  he  would  add  to  the  amount  of  the  mortgagee's 
security  by  other  property. 

The  counsel  for  the  assignee  maintains,  that  this  agreement 
vitiated  the  mortgage,  and  rendered  it  void  as  to  the  creditors 
of  Loring;  that  such  an  agreement  is  fraudulent  in  law,  or  is 
conclusive  evidence  of  fraud,  not  open  to  explanation,  however 
fair  and  honest  the  intention  of  the  parties  may  fiave  been.  In 
regard  to  the  objection  in  relation  to  that  part  of  the  agreement 
respecting  the  mortgagor's  continuing  in  possession  of  the  mort- 
gaged property,  the  law,  as  it  is  considered  in  this  commonwealth, 
has  long  been  well  established,  and  it  is  no  longer  open  to  dis- 
cussion. It  has  always  been  held  by  this  court,  that  where  a 
vendor  continues  in  possession  of  the  goods  sold,  after  the  sale, 
with  the  consent  of  the  vendor,  such  a  possession  is  only  a 
badge  or  presumptive  evidence  of  fraud,  which  it  is  proper  to 
submit  to  a  jury,  and  which  may  be  explained,  and  the  infer- 
ence of  fraud  repelled  by  other  evidence.  On  this  question 
there  have  been  many  conflicting  decisions  in  other  courts;  but 
the  question  is  now  settled  in  the  state  of  New  York,  in  con- 
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tormibj  with  the  doctrine  as  held  in  this  commonwealth;  and 
such  appears  to  be  the  doctrine  as  now  held  in  England:  [15 
Am.  Dec.  269];  Bissell  v.  Hopkins ^  3  Cow.  166;  Seward  v.  Jack- 
80fiy  8  Id.  406;  Kidd  t.  Bawlinsony  2  Bos.  &  Pul.  69;  Martindale 
V.  Booth,  3  Bam.  &  Adol.  498;  Hinde  v.  Longworth,  11  Wheat. 
199;  Arundell  y.  Phippa,  10  Yes.  146;  LaUmer  y.  Batson,  4  Bam. 
k  Cress.  662. 

In  the  case  of  Bissell  y.  Hopkins,  it  was  settled,  after  an  ex- 
amination of  the  principal  authorities,  that  the  possession  of 
goods  continuing  in  the  yendor  after  the  sale  was  only  presump- 
tiye  eyidence  of  fraud,  which  might  be  explained  by  other  eyi- 
dence.  And  we  do  not  understand  the  counsel  for  the  assignee 
to  deny  the  doctrine  thus  established;  but  he  relies  on  the  other 
part  of  the  agreement,  which,  he  insists  is  not  merely  a  badge  of 
fraud,  but  that  it  yitiated  the  security  and  rendered  it  yoid  per 
«e  as  to  creditors.  But  we  consider  the  agreement  as  to  the 
mortgagor's  continuing  in  possession  of  the  goods  mortgaged, 
after  the  mortgage,  and  the  permission  to  sell  a  part  of  the 
property,  and  to  apply  the  proceeds  to  the  mortgagor's  own  use, 
as  eyidence  of  the  same  character,  and  as  tending  to  raise  the 
same  presumption;  the  one  part  of  the  agreement  may  raise  a 
stronger  presumption  of  fraud  than  the  other,  but  this  is  a  dif- 
ference only  in  the  weight  of  the  eyidence.  Both  parts  of  the 
agreement  tend  to  proye  a  fraudulent  intent,  but  both  may  be 
explained  consistently  with  honest  intentions  and  fair  dealing; 
and  if  they  may  be  so  explained,  and  the  inference  of  a  fraud- 
ulent intent  repelled,  there  seems  to  be  no  reason  for  excluding 
the  explanatory  proof.  It  has  been  argued,  that  the  necessary 
consequence  of  the  agreement  was  to  deceiye  and  defraud  the 
creditors  of  the  insolyent  debtor;  and  that  a  party  must  always 
be  presumed  to  haye  intended  that  which  necessarily  must  fol- 
low from  his  act.  But  it  was  not  a  necessary  consequence  of 
the  agreement  that  creditors  would  be  defrauded;  and  eyen  if 
that  were  the  necessary  consequence  of  the  agreement,  it  would 
not  follow  that  such  a  presumption  might  not  be  rebutted  by 
eyidence. 

The  question  to  be  decided  is,  whether  the  mortgage  deed  was 
giyen  with  the  fraudulent  intent  to  coyer  the  properly,  and  thus 
to  delay  or  defraud  creditors;  and  this  question  is  to  be  deter- 
mined by  the  whole  eyidence,  presumptiye  and  explanatory.  In 
Oadogan  y.  Kennett,  Cowp.  432,  Lord  Mansfield  says,  that ''  the 
statute  does  not  militate  against  any  transaction  bona  fide,  and 
where  there  is  no  imagination  of  fraud.    And  so  is  the  common 
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law.  The  question,  therefore,  in  oyery  case  is,  whether  the  act 
done  is  a  bona  fide  transaction,  or  whether  it  is  a  trick  and  con- 
trivance to  defeat  creditors." 

The  next  question  to  be  determined  is,  whether  upon  the 
whole  CTidence  it  appears,  or  may  be  reasonably  presumed,  that 
the  mortgage  in  question  was  made  with  any  fraudulent  intent 
to  defeat  or  delay  creditors.  This  question  is  submitted  to  the 
court  by  the  agreement  of  the  parties. 

If  the  mortgage  deed  to  the  appellee  had  been  an  absolute 
sale  and  conyeyance,  the  agreement  that  the  vendor  should  be 
allowed  to  sell  any  part  of  the  properly,  and  to  appropriate  the 
proceeds  to  his  own  use,  would  be  strong  presumptive  evidence 
of  fraud,  and  for  aught  that  appears  would  be  conclusive.  But 
as  the  conveyance  was  only  by  way  of  securiiy,  and  as  the  goods, 
according  to  the  estimated  "^ue,  were  more  than  sufficient  to 
secure  the  moii^gage  debt;  and  as  it  was  agreed  by  the  mort- 
gagor that  he  would  not  make  any  large  sales,  or  if  he  did,  that 
he  would  add  to  the  amount  of  the  mortgagee's  securiiy  by  other 
property — ^that  he  would  pay  half  the  note  in  thirty  days,  and 
at  the  end  of  thirty  days  the  mortgagee  should  have  a  right  to 
examine  the  amount  of  sales — ^we  are  of  opinion,  taking  into 
consideration  all  these  circumstances,  that  there  is  no  reason  for 
the  inference  of  fraud  arising  from  the  agreement,  but  that  it  is 
repelled  by  satisfactory  evidence. 

The  next  question  raised  by  the  report  of  the  evidence  depends 
on  the  construction  to  be  given  to  the  first,  fifth,  and  sixth  sec- 
tions of  the  insolvent  law:  Stat.  1838,  c.  163.  The  first  section 
provides,  that  the  messenger  shall  take  possession  of  all  the  es- 
tate, real  and  personal,  of  the  debtor,  excepting  such  as  maybe 
by  law  exempted  from  attachment;  and  this  was  done  on  the 
fifteenth  of  July,  at  thirty  minutes  past  one  o'clock,  and  before 
the  mortgage  to  the  appellee  was  duly  recorded.  The  mortgage 
had  been  before  recorded  in  Boston,  but  was  not  recorded  in 
Boxbuiy ,  where  the  mortgagor  resided,  until  thirty  minutes  past 
three  o'clock  of  the  same  fifteenth  day  of  July.  By  the  fifth 
section,  it  is  provided  that  the  judge  of  probate  shall  assign  and 
convey  to  the  assignees  ''  all  the  estate,  real  and  personal,  of  the 
debtor,  excepting  such  as  may  be  by  law  exempted  from  attach- 
ment; which  assignment  shall  vest  in  the  assignees  all  the  prop- 
erty of  the  debtor,  both  real  and  personal,  which  he  could  by 
any  way  or  means  have  lawfully  sold,  assigned,  or  conveyed,  oi 
which  might  have  been  taken  in  execution  on  any  judgment 
against  him,  at  the  time  of  the  first  publication  of  the  notice  of 
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iflBuing  the  warrant"  to  the  meaaenger.  This  publication  of  no- 
tice by  the  messenger  was  made  on  the  morning  of  the  sixteenth 
of  July,  the  day  after  the  appellee's  mortgage  had  been  duly  re- 
corded. By  the  sixth  section,  the  messenger  is  required,  as  soon 
as  may  be  after  his  appointment,  to  demand  and  receiYe  from  the 
debtor,  and  from  all  other  persons,  all  the  estate  in  his  or  their 
possession  respectiTely,  which  by  the  previous  sections  is  ordered 
to  be  assigned. 

lliere  appears  to  be  no  difficulty  in  ascertaining  the  true  mean- 
ing and  construction  of  these  sections,  so  far  as  they  relate  to 
the  question  under  consideration.  There  is  an  apparent  dis- 
crepancy between  the  first  and  the  sixth  sections,  the  first  re- 
quiring the  messenger  to  take  all  the  debtor's  properly,  excepting 
such  as  may  be  by  law  exempted  from  attachment,  and  by  the 
sixth  section  he  is  to  take  all  the  debtor's  property  which  was 
liable  to  be  assigned.  But  this  di£Eerence  in  the  language  of  the 
two  sections  is  not  material;  it  must,  we  think,  have  been  in- 
tended by  the  sixth  section  to  limit  the  generality  of  the  proyia- 
ion  in  the  first  section,  which  thus  limited  corresponds  with  the 
proyision  in  the  fifth  section.  But  however  this  may  be,  the 
question  to  be  determined  depends  on  the  construction  of  sec- 
tion five,  in  regard  to  which  there  can  be  no  doubt.  The  lan- 
guage is  express,  and  limits  the  assignment  to  the  debtor's  prop- 
erly at  the  time  of  the  first  publication  of  the  notice  of  issuing 
the  warrant  to  the  messenger.  At  that  time,  the  appellee's  mort- 
gage had  been  recorded  according  to  law,  and  consequentiy  the 
property  in  dispute  could  not  vest  in  the  assignee. 

It  is  howeyer  denied  by  the  counsel  for  the  assignee,  that  the 
mortgage  deed  has  been  recorded  according  to  law;  because  the 
mortgagee  had  notice,  before  he  recorded  his  deed,  of  the  appli- 
cation of  the  mortgagor  to  be  allowed  to  take  the  benefit  of  the 
insolyentlaw,  and  of  the  proceedings  had  thereon,  and  that  the 
messenger  had  taken  actual  possession  of  the  goods  mortgaged. 

If  the  mortgage  had  been  made  after  such  notice,  there  would 
be  great  weight  in  the  objection;  but  the  mortgage  deed  was 
made  before  these  transactions,  was  a  bona  fide  conyeyance,  and 
unquestionably  the  mortgagee  had  a  right  to  complete  his  titie. 
At  the  time  the  deed  was  recorded,  the  assignee  had  obtained  no 
title;  nor  does  the  titie  since  obtained  reach  back  to  the  time  of 
the  record  So  that  the  case  of  Cushing  y.  Eurd,  4  Pick.  253 
[16  Am.  Dec.  335],  is  in  point,  and  is  conclusiye.  Indeed  there 
does  not  appear  to  be  either  law  or  equity  in  fayor  of  the  claim 
of  the  appellant  in  behalf  of  the  creditors.    The  appellee  paid 
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to  the  debtor  over  five  thousand  dollars,  which  has  increased  the 
amount  of  the  debtor's  assets,  to  be  distributed  among  his  cred- 
itors, and  they  claim  also  the  mortgaged  property,  leaving  the 
mortgagee  to  take  his  share  with  the  other  creditors,  although 
he  never  trusted  to  the  personal  credit  of  the  mortgagor.  This 
we  think  is  not  an  equitable  daim,  and  to  avoid  it  the  mortga- 
gee had  a  perfect  right  to  record  his  mortgage.  If  this  mort- 
gage had  been  given  to  secure  a  prior  debt,  the  equity  of  the 
case  would  have  been  different;  and  if  it  had  been  so  made  by 
the  debtor  in  contemplation  of  his  becoming  insolvent,  and  of 
obtaining  a  discharge  under  the  provisions  of  the  insolvent  law, 
the  mortgage  would  be  void  as  to  creditors,  by  the  tenth  section 
of  the  act.  But  by  a  proviso,  this  clause  is  not  to  apply  to  any 
security  given  for  the  performance  of  any  contract,  where  the 
agreement  for  such  security  is  part  of  the  original  contract,  and 
the  security  is  given  at  the  time  of  making  such  contract.  This 
mortgage  therefore  would  have  been  a  valid  security,  although 
it  had  been  made  by  the  debtor,  in  contemplation  of  insol- 
vency, and  of  obtaining  a  discharge  from  his  creditors,  unless 
that  intention  had  been  known  by  the  mortgagee.  And  this 
provision  seems  to  be  founded  on  equitable  principles  and  sound 
policy.  Without  this  proviso,  no  one  could  rely  on  his  secure 
ity,  however  fairly  and  honestly  it  had  been  obtained. 

Upon  the  whole  matter,  therefore,  we  are  of  opinion  that  the 
decision  of  the  master  weui  correct,  and  must  be  a£Brmed. 


Rbtbntiok  of  Possession  bt  Vendor,  Effbot  of:  See  Richmond  y.  Orudup^ 
83  Am.  Dec.  164,  note  165,  where  the  cases  on  the  sabject  are  collected. 

Thb  principal  oass  is  otted  in  Andrews  v.  Sovihmeh^  13  Mete.  536,  to  the 
point  that  the  first  publication  of  notice  to  creditovs  fixes  the  time  when  an 
attachment  is  dissolved;  in  Jones  v.  Jlugg^ord,  3  Id.  518,  in  Codman  v.  Free- 
man,  3  Cash.  309,  and  in  Winsw  v.  McLeUan,  2  Story,  49S,  to  the  point  that 
a  power  to  sell  and  purchase  other  property  contained  in  a  mortgage  does  not 
necessarily  render  snch  mortga^  void;  in  Bingham  v.  Jordan,  1  Allen,  374,  to 
the  point  that  if  a  mortgage  is  not  recorded  until  after  the  first  publication 
of  notice  of  issuing  a  warrant  in  insolvency,  the  title  of  the  assignee  will  pre- 
vail; in  Howe  v.  Bartlett,  8  Id.  21,  to  the  point  that  the  mortgagee  ia  entitled 
to  the  possession  of  property  mortgaged,  as  against  the  assignee;  and  in 
Sleeper  v.  Chapman,  121  Mass.  409,  to  the  point  that  a  provision  in  a  mort- 
gage that  the  mortgagor  may  use  and  enjoy  the  property  until  breach  of  con- 
dition does  not  justify  the  charge  that  the  assignee  of  the  mortgage  had  notice 
that  it  was  fraudulent;  and  in  Oriental  Bank  v.  Haekine,  3  Mete.  838,  that 
retention  of  possession  by  vendor  after  sale  is  not,  in  Massachusetts,  consid- 
ered conclusive  evidence  of  fraud. 
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Bbooes  v.  Whepb. 

p  MSTOAZ.F,  388.] 

Whibi  Gbxditob  Rbohyes  in  Fdll  SATiarAcrnoN  of  hib  Dxbt,  the  note 
of  a  third  person,  for  a  sum  less  than  is  due  to  him,  it  ii  a  good  aooord 
and  satisfaction  to  bar  a  suit  for  the  balance,  and  so  is  the  reoeiying  of  a 
lees  sam  than  is  due  in  satisfaction  of  the  whole,  before  the  debt  is  due. 

Pabol  Eyidrngb  is  Admissiblb  to  Explain  a  Rbobift,  and  to  show  to 
what  demands  it  was  meant  to  apply. 

AaauiipaiT  on  a  promissoij  note  signed  hj  White  ft  Oo.,  and 
payable  to  the  plamtifib.  Downing  and  Wright  were  former 
partners  with  White,  the  three  constituting  the  firm  of  White  Sc 
Co.  The  defense  was  an  accord  and  satisfaction,  and  at  the 
trial  the  defendant  introduced  the  deposition  of  Downing,  in 
which  he  deposed  that  before  the  note  in  suit  fell  due,  he  agreed 
with  the  plaintiffs  to  indorse  to  them  two  notes  of  third  persons 
which  he  held,  amounting  to  a  less  sum  than  the  amount  of  the 
note  in  question,  but  which  the  plaintiffs  then  agreed  to  accept 
in  full  of  all  claims  and  demandis;  that  he  thereupon  indorsed 
and  the  plaintiffs  accepted  the  notes.  They  gave  a  receipt,  but 
Downing  seems  to  have  lost  it.  The  jury  found  for  the  defend- 
ant, and  the  plaintiffs  moved  for  a  new  trial,  on  the  ground  of 
misdirection.    The  other  facts  appear  from  the  opinion. 

Grovminahield,  for  the  pkdntiffis. 

B.  B.  GufUs,  for  the  defendant. 

Dewet,  J.  The  plaintiffs  contend  that  the  eyidence,  offered 
to  sustain  the  defense  of  an  accord  and  satisfaction  of  the  note 
upon  which  this  action  is  instituted,  can  not  avail  the  defend* 
ant,  because  by  his  own  showing  it  weui  only  the  payment  and 
acceptance  of  a  less  sum  than  the  amount  due  on  the  note.  The 
general  principle,  that  the  acceptance  of  a  less  sum  in  money 
than  is  actually  due  can  not  be  a  satisfaction  and  will  not  operate 
to  extinguish  the  whole  debt,  although  agreed  by  the  creditor 
to  be  received  upon  such  condition,  seems  to  be  recognized  in 
books  of  unquestionable  authority.  The  reason  of  the  rule  is, 
as  stated  by  Lord  EUenborough,  in  FUch  v.  SiUton,  5  East,  232, 
that  there  must  be  some  consideration  for  the  relinquishment  of 
the  excess  due  beyond  the  sum  paid;  something  to  show  a  pos- 
sibiliiy  of  benefit  to  the  party  thus  relinquishing  a  legal  right; 
otherwise  the  agreement  is  nudum  pactum.  So  in  PinneVa  case^ 
5  Co.  117,  where  it  was  resolved  that  payment  of  a  less  sum,  on 
the  day,  in  satisfaction  of  the  greater,  can  not  be  a  satisfaction 
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of  the  whole,  because  it  appears  to  the  judges  that  by  no  pos- 
sibiliiy  a  less  sum  of  money  can  be  a  satisfaction  to  the  plaintiff 
for  a  greater  sum.  But  the  gift  of  a  horse  or  the  like,  in  satis- 
faction, is  good;  for  it  shall  be  intended  that  the  horse  might 
be  more  beneficial  to  the  party  than  the  money,  or  be  would  not 
have  accepted  it  in  satisfaction. 

The  foundation  of  the  rule  seems  therefore  to  be,  that  in  the 
ease  of  the  acceptance  of  a  less  sum  of  money  in  discharge  of  a 
debt,  inasmuch  as  there  is  no  new  consideration,  no  benefit  ac- 
cruing to  the  creditor,  and  no  damage  to  the  debtor,  the  cred- 
itor may  Tiolate,  with  legal  impunity,  his  promise  to  his  debtor, 
however  freely  and  understandingly  made.  This  rule,  which 
obviously  may  be  urged  in  violation  of  good  faith,  is  not  to  be 
extended  beyond  its  precise  import;  and  whenever  the  technical 
reason  for  its  application  does  not  exist,  the  rule  itself  is  not  to 
be  applied.  Hence  judges  have  been  disposed  to  take  out  of 
its  application  all  those  cases  where  there  vms  any  new  consid- 
eration, or  any  collateral  benefit  received  by  the  payee,  which 
might  raise  a  technical  legal  consideration,  although  it  waa 
quite  apparent  that  such  consideration  vras  far  less  than  the 
amount  of  the  sum  due.  Thus,  where  any  other  artides  than 
money  are  received  and  agreed  to  be  accepted  in  full  satis&ction 
of  a  debt,  the  court  will  not  estimate  their  value  in  money's 
worth,  but  hold  the  consideration  to  be  good,  and  the  promise 
to  discharge  the  entire  debt  a  valid  contract.  This  distinction 
was  recognized  in  the  resolutions  in  PinneVa  case,  already  cited. 
In  Boyd  v.  Hitchcock,  20  Johns.  76  [11  Am.  Dec.  247],  the  re- 
ceiving of  a  note  of  hand  for  a  less  sum  than  veas  due,  with  the 
name  of  another  person  as  promisor  or  indorser,  where  the 
creditor  agreed  to  accept  the  same  as  a  satisfaction  of  the  whole 
debt,  was  held  a  valid  discharge,  aa  an  accord  and  satisfaction. 
In  that  case,  the  court  say,  '*  here  was  a  beneficial  interest  ac- 
quired, and  a  valuable  consideration  received  by  the  plaintiflB, 
when  they  agreed  to  accept  less  than  their  whole  demand.''  The 
same  rule  was  adopted  in  Kellogg  v.  Richards,  14  Wend.  116, 
where  it  was  held  Ihat  if  a  creditor,  on  a  compromise  with  his 
debtor,  accept  the  note  of  a  third  person  for  a  less  sum  than 
the  debt  due  to  him,  in  full  payment  of  such  debt,  the  accept- 
ance of  such  note  may  be  pleaded  as  an  accord  and  satisfaction 
in  bar  of  an  action  to  recover  the  balance  due  beyond  the 
amount  thus  received.  Nelson,  J.,  says,  ''it  is  true  there  does 
not  seem  to  be  much  if  any  ground  of  distinction  between  such  a 
case  and  one  where  a  less  sum  of  money  is  paid  and  agreed  to 
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be  accepted  in  fall,  which  would  not  be  a  good  plea.  But  the 
distinction  is  as  sound  aa  that  which  exists  between  the  cases  of 
receiving  a  less  sum  of  money,  and  an  article  of  property  just 
half  the  value  of  the  sum  due,  which  would  constitute  a  per- 
fect defense.  The  rule,  that  the  payment  of  a  less  sum  of  money, 
though  agreed  to  be  received  in  f uU  satisfaction  of  a  debt  ex* 
ceeding  that  amount,  shall'  not  be  so  considered  in  contempla- 
tion of  law,  is  technical,  and  not  very  well  supported  by  reason. 
Courts  therefore  have  departed  from  it  on  slight  distinctions." 

But  there  is  another  principle,  which  the  facts  in  the  present 
case  authorize  us  to  apply,  which  is  equally  fatal  to  the  main- 
tenance of  the  technical  objection  relied  on  by  the  plaintiffs. 
The  same  ancient  authority  which  declares  that  the  payment 
and  acceptance  of  a  less  sum,  on  the  day  the  debt  becomes  due, 
in  satisfaction  of  a  greater,  is  no  defense  beyond  the  amount 
paid,  also  declares  that  the  payment  and  acceptance  of  a  less 
sum  before  the  day  of  payment  has  arrived,  in  satisfaction  of 
the  whole,  would  be  a  good  accord  and  satisfaction;  for  it  is 
said,  peradventure  parcel  of  the  sum  before  the  day  it  fell  due 
would  be  more  beneficial  to  him  than  the  whole  at  the  day;  and 
the  value  of  the  satisfaction  is  not  material:  Finnel's  case,  5 
Co.  117.  And  the  same  doctrine  is  found  in  Co.  Lit.  212  b, 
where  it  is  said,  "  if  the  obligor  pay  a  lesser  sum,  either  before 
the  day,  or  at  another  place  than  is  limited  by  the  condition, 
and  the  obligee  receiveth  it,  this  is  a  good  satisfaction:"  Yelv. 
(Amer.  ed.)  11  a,  note.  The  transfer  of  the  notes  by  Downing 
was  therefore  a  sufficient  consideration  for  a  promise  by  the 
plaintiffs  to  receive  them  in  full  discharge  of  the  note;  and  the 
only  remaining  inquiry  is,  whether  in  its  terms  the  agreement 
was  broad  enough  to  constitute  an  accord  and  satisfaction,  and 
a  discharge  of  all  the  parties  to  the  note,  or  whether  it  was  re- 
stricted to  Downing  alone.  The  receipt  given  by  the  plaintiffs 
has  been  casually  lost;  but  evidence  was  offered  to  the  jury 
tending  to  show  that  the  receipt  given  to  Downing  was  in  its 
terms  amply  sufficient  to  embrace  the  note,  and  without  any 
reservation,  on  the  face  of  it,  or  any  right  to  collect  any  part  of 
it  of  the  other  promisors.  The  court  left  it  to  the  jury  to  find 
whether  the  receipt  was  intended  as  a  discharge  to  Downing 
only,  or  to  all  the  promisors;  and  the  plaintiffs  now  insist  that 
this  was  erroneous,  and  that  it  was  not  competent  for  the  jury 
to  pass  upon  the  intent  of  the  parties  as  to  the  effect  of  this 
agreement.  As  it  seems  to  us,  this  objection  can  not  avail  the 
plaintiff.    It  was  not  submitting  to  them  the  construction  of  a 
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written  instrument.  Their  first  inqtiiiy  was,  whether  the  plaint- 
iffs had  given  a  discharge  of  this  demand.  If  that  discharge 
was  in  full  of  all  demands,  as  the  eyidenoe  offered  tended  to 
show,  it  w£Ui  competent  to  inquire  what  demands  were  the  sub- 
ject-matter of  the  adjustment,  and  were  understood  by  the  par- 
ties to  be  embraced  in  the  receipt;  whether  the  indiyidual  lia- 
bilities of  Downing  only,  or  the  liabilities  of  the  late  firm  of 
White  &  Go. ,  of  which  firm  Downing  was  a  member. 

The  ca^  of  receipts  is  an  exception  to  the  general  rule  thai 
oral  testimony  is  not  admissible  to  contradict  or  vary  a  written 
contract.  They  may  always  be  explained  by  oral  testimony :  Stacks 
pole  y.  Arnold f  11  Mass.  27  [6  Am.  Dec.  150];  Jokmon  y.  John- 
9on,  11  Id.  363;  Harden  y.  Gordon,  2  Mason,  541;  BoUvns  y. 
Dyer,  4  Shepley,  475. 

Judgment  on  the  yerdict. 

RBCBiyiKo  Note  of  Thibd  Psbsok,  Whbn  Patmxnt:  See  note  t» 
HutehiM  V.  OleuU,  24  Am.  Deo.  640,  where  the  cues  in  this  aeries  on  this 
subject  are  oollected. 

Payment  of  Part  or  Debt  is  not  a  satisfaotion  of  the  whole,  although  it 
is  80  received:  See  ShoM  v.  Clark,  27  Am.  Dec.  578,  note  579,  where  other 
cases  in  this  series  are  oollected. 

Rbceifts  may  be  Explained  or  Contrabictbd  by  Parol  EymsNCis 
See  Bridge  v.  Chray,  25  Am.  Dec.  358,  note  363,  where  other  cases  on  this  sub- 
ject are  collected;  Bard  v.  Wood,  3  Meto.  75;  Briggs  v.  Call,  5  Id.  506;  Wed- 
digeii  v.  BotfUm  EUutic  Fabric  Co,,  100  Mass.  424,  all  citing  the  principal  case. 

The  principal  case  is  cited  in  Harriman  v.  Harriman,  12  Gray,  342; 
TwUchell  v.  Shaw,  10  Gush.  48;  WcUan  v.  Kirby,  99  Mass.  3,  to  the  point  that 
acceptance  of  a  less  sum  of  money  than  is  due  can  not  be  a  satisfaction;  in 
Bowker  v.  ChUds,  3  Allen,  436,  to  the  point  that  payment  of  less  than  the 
amount  of  the  debt  before  the  day  it  l)ecomes  due  is  a  good  satisfaotion  in 
law;  in  Perkins  v.  Lockwood,  100  Mass.  250,  u>  the  point  that  the  giving  of  a 
note  or  collateral  promise  of  another  person  will  support  an  agreement  to 
accept  a  less  sum  than  is  actually  due;  and  in  Simmons  v.  Almy,  103  Id.  35» 
to  the  point  that  the  rule  that  a  creditor  can  not  bind  himself  by  agreement 
to  receive  less  than  the  whole  of  his  debt  in  satisfaction  thereof,  is  nevar 
enforced  where  the  technical  reason  on  which  it  is  founded  does  not  exist. 


Pebbt  v.  Harrington. 

[3  HXTOALF.  868.] 

fl 

IVhbrb,  in  Assumpsit,  Aots  Stipulated  to  be  Done  are  SEysRAL,  thougb 
stipulated  for  by  one  contract,  an  action  lies  for  each  sucoeesiTe  breach. 

Acceptance  of  Order  to  Pat  Certain  Sum  out  of  First  Monet  belong- 
ing to  the  drawer,  which  the  acceptor  should  receive  from  a  certain  fund^ 
binds  the  latter  to  pay  on  reasonable  demand,  from  time  to  time,  as  the 
money  is  received  by  him.    And  judgment  against  the  acoeptor  for  on» 
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Iveach  of  bis  oontnet,  in  not  paying  a  pari,  is  not  a  bar  to  another  action 
en  another  breach,  in  not  paying  on  demand  a  farther  nun  reoeiTed  by 
him  after  the  commencement  of  the  first  action. 

AflBUMHUT  on  the  following  order,  which  had  been  accepted 
bj  the  defendants:  "  Boston,  April  8, 1837.  Messrs.  Harring- 
ton &  Co. :  Please  pay  Mrs.  C.  Peny  two  hundred  dollars  out  of 
{he  first  money  belonging  to  me,  whioh  you  may  receiye  on  ae* 
eoont  of  the  Eastern  Star,  and  oblige  your  ob't  serv't.  D.  H« 
Oreeig."    The  other  facts  sufficiently  appear  from  the  opinion. 

BewaU,  for  the  plaintiff. 

Sarrmgkm,  for  the  defendants. 

Shaw,  0.  J.  The  only  question  of  importance  in  the  present 
case  is,  whether  the  judgment  formerly  rendered  for  the  plaint- 
iff, on  this  same  acceptance,  is  a  bar  to  the  present  action.  It 
is  insisted  that  the  acceptance  is  one  single  entire  contract;  and 
if  it  is  so,  it  is  dear  that  one  judgment  upon  it  is  a  bar  to  any 
other  action. 

Formerly  it  was  held,  that  there  could  be  but  one  action  on 
•one  contract;  and  where  the  contract  was  to  pay  by  installments^ 
and  an  action  was  brought  for  breach  of  the  contract,  by  the 
failure  of  payment  of  one  installment,  it  was  a  question  whether 
the  whole  amount,  including  installments  not  yet  due,  should 
be  given  in  damages,  or  whether  the  plaintiff,  if  he  thought  fit 
to  sue  before  all  the  installments  were  due,  must  lose  the  amount 
of  those  not  due.  One  or  the  other  result  seemed  to  be  the 
necessary  legal  consequence  of  regarding  the  contract  as  singla 
and  entire. 

But  it  has  long  been  held,  that  in  assumpsit,  if  the  acts  stipu-^ 
lated  to  be  done,  though  all  stipulated  by  one  contract,  are 
several,  an  action  will  lie  for  each  successiye  breach.  This  doc- 
trine was  considered  and  illustrated  in  a  recent  case;  and  it  is 
therefore  not  necessary  to  recapitulate  the  positions  taken  and 
the  authorities  cited:  Badger  v.  TUcomb,  15  Pick.  409  [26  Am. 
Dec.  611]. 

The  question  is,  whether,  by  a  fair  construction,  the  accept- 
ance in  the  present  case  is  an  undertaking  to  perform  one  duty 
at  one  time,  and  then  to  terminate;  or  whether  it  is  a  stipulation 
to  do  more  than  one.  It  is  an  acceptance  and  undertaking  to 
I>ay  the  plaintiff  two  hundred  dollars  out  of  the  first  money  be- 
longing to  the  drawer,  which  the  acceptor  should  receiye  on 
account  of  the  Eastern  Star,  a  newspaper  establishment,  trans- 
ferred  by  the  drawer  to  the  acceptors. 
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It  is  obTioufily  a  conditional  undertaking.  Was  the  whole 
obligation  to  be  void,  if  the  amount  collected  should  not  reach 
two  hundred  dollars,  and  all  right  to  demand  anything  sus- 
pended, until  the  full  sum  should  be  received?  We  can  not 
consider  this  the  true  meaning.  It  appears  to  us  that  the  inten- 
tion was,  that  the  acceptors  should  pay  to  the  amount  of  two 
hundred  dollars,  if  so  much  should  be  collected;  otherwise,  such 
part  of  the  sum  as  should  be  collected.  This  seems  to  have  been 
the  construction  adopted  by  the  acceptors,  by  their  paying  a 
part,  and  yielding  to  a  judgment  for  a  part.  But  if  payment 
was  not  to  be  suspended  until  the  full  two  hundred  dollars 
should  be  collected,  and  as  it  might  never  be  collected,  then  the 
conclusion  of  law  must  be  that  such  part  as  should  be  collected 
should  be  paid  in  reasonable  time,  if  requested.  No  other 
reasonable  construction  can  be  put  upon  it.  It  is  a  general  rule, 
that  when  a  duty  is  to  be  done,  and  no  time  fixed,  it  must  be 
done  in  a  reasonable  time.  Taking  this  legal  conclusion,  in 
connection  with  the  terms  of  the  acceptance,  it  is  an  undertak- 
ing to  pay  out  of  a  particular  fund,  from  time  to  time  as  received, 
on  reasonable  request.  The  payment,  therefore,  of  part  of  the. 
amount  does  not  bar  the  claim  for  the  balance,  when  collected; 
and  we  think  the  contract,  being  to  pay  from  time  on  request, 
is  a  contract  to  be  performed  at  different  times,  and  therefore  a 
judgment  for  one  breach  in  not  paying  a  part  is  not  a  bar  to  an 
action  on  another  breach,  in  not  paying  on  demand  the  balance 
admitted  to  have  been  collected.  The  court  are  therefore  of 
opinion  that  the  plaintiff,  on  the  case  stated,  is  entitled  to  re- 
cover judgment  for  the  balance  due  on  the  acceptance. 

Separate  Actions  when  mat  be  Bbought  on  Sams  Contbaots   8m 
BendemagU  v.  Cocks,  32  Am.  Deo.  448,  note  464. 


Atkins  v.  Boiudmak. 

r2  MKrOALT.  467.] 

Whxbi  LANOtrAOB  OF  Deed  is  Defective  or  Ambiguous,  it  is  compe- 
tent, in  order  to  show  what  the  parties  probably  meant,  to  prove  tht 
local  position,  the  relative  situation  of  the  estate  granted  and  of  that  i«< 
served,  and  also  the  manner  in  which  the  grantor  himself  osed  it  when 
owner  of  the  whole. 

Whebb  Obamtob  Bbsebyes  Riort  of  Inobess  Ain>  EaBEas  thbouoh  a 
Gatb  or  passage  way  aboat  five  feet  in  width,  for  carrying  and  rooarry* 
ing  wood  or  any  other  thing  to  and  from  an  adjoining  house  of  the  grantor, 
this  amoants  to  the  reservation  of  the  right  of  a  suitable  and  oonvenieot 
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for  the  pnrpooes  indicated,  but  does  not  definitely  determine  the 
eiact  width  of  the  passage  way.  And  if  the  grantor  and  those  who 
daim  under  him  have  used  such  passage  nearly  in  conformity  with  the 
terms  of  the  reservation,  they  will  be  deemed  to  have  held  under  the 
reservation,  not  adversely  thereto,  aud  they  will  be  limited  by  its  terms. 

Owim    OF  fiSTATB    IN    FSE    IN  WHICH  ANOTHER    HAS   AN    EaSEMBNT    has 

still  all  the  beneficial  use  which  he  can  have  consistently  with  the  other's 
enjo3rment  of  such  easement. 

Whkbb  Dimsnsions  of  a  Wat  Reserved  are  not  Expressed,  but  the 
object  of  the  reservation  is  expressed,  the  dimensions  must  be  inferred 
to  be  such  as  are  reasonably  sufficient  for  the  accomplishment  of  that  ob- 
ject 

Owner  of  Land  over  which  his  Grantor  Reserved  a  Passage  Wat 
may  cover  in  that  way  by  building  over  it,  provided  he  leave  a  space 
high  and  wide  enough,  and  sufficiently  well  lighted  to  answer  reasonably 
well  the  purpose  for  which  such  passage  way  was  reserved. 

Where  Qrantor  in  Ck}NVETiNO  Tenement  Adjoining  his  own  expressly 
stipulates  that  his  grantee  shall  not  erect  any  building  nearer  to  the 
grantor's  than  a  certain  prescribed  limit,  such  stipulation  will  not  prevent 
the  grantee  from  building  A  toaement  higher  than  the  old  one,  although 
by  so  doing  he  may  lessen. thib  ^mour^^.of  light  ihjl/air  c3>miQg.^^the 
windows  of  his  grantor.  '-     c  ;  *,-     •      ;  ;*•;  -•" 

Tbespabs  on  the  case.  The  facts  sxifflcienily  appear  from  ilie 
opinion. 

S,  Hubbard  and  W,  PhiUips,  for  the  defendants. 

Fletcher  and  Choate,  for  the  plaintiff. 

Shaw,  0.  J.  This  cause,  or  rather  several  causes  groTnng  out 
of  the  same  subject  of  controversy,  have  long  been  before  the 
court;  and  it  is  to  bo  regretted  that  all  points  of  dispute,  in  re- 
gard to  the  relative  rights  of  the  parties,  have  not  yet  been  ad- 
justed. Several  questions  have  heretofore  been  decided,  and  the 
parties  have  acquiesced  in  the  decision,  and  adjusted  their  build- 
ings in  conformity  with  them:  20  Pick.  291.^ 

The  main  question  which  now  remains  for  consideration  be- 
tween these  parties,  is,  whether  the  defendants  had  a  right  to 
erect  a  building  over  the  passage  way  which,  it  is  conceded,  the 
plaintiff  has  a  right  to  have,  use,  and  enjoy,  on  the  southerly 
side  of  the  defendants'  land.  It  appears  tiiat  heretofore  both  of 
these  tenements  belonged  to  one  person,  and  of  course  neither 
estate  was  then  subject  to  any  easement  for  the  benefit  of  the 
other;  because  the  owner,  as  the  exclusive  proprietor,  might 
build  upon  any  part,  or  use  and  appropriate  any  and  every  part 
of  the  estate  at  his  own  pleasure,  as  his  own  sense  of  his  inter- 
est and  convenience  might  dictate.     It  is  obvious,  that  so  long 

1.  Atkifu  T.  BordMon. 
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as  two  tenements  remain  in  the  estate  of  the  same  owner,  no 
right  of  easement  can  be  created  by  use,  howeyer  long  contin- 
ued; because  such  use  can  not  be  adverse.  Whenever  therefore 
such  proprietor  conveys  away  part  of  the  estate  so  situated,  he 
may  create,  annex,  and  convey  with  the  estate  granted,  such 
rights  of  way  over  his  other  estate  retained,  or  other  easements 
therein,  as  he  may  think  fit;  and  also  he  may  reserve  out  of  the 
estate  granted,  and  annex  to  his  own  estate  retained,  such  ease- 
ments as  he  may  deem  proper.  And  the  acceptance  of  the  deed 
by  the  grantee,  whilst  it  gives  him  the  benefit  of  the  easements 
granted,  subjects  the  granted  estate,  both  in  his  own  hands,  and 
in  those  of  all  others  who  may  come  in  under  him,  to  the  ease- 
ments reserved.  It  stands,  therefore,  upon  the  ground  of  con- 
vention, between  those  who  have  a  disposing  power. 

There  are  cases,  indeed,  in  which  it  is  held,  that  long  use  may 
be  given  in  evidence  to  establish  the  right  of  the  grantee,  in  such 
case,  to  easements  in  and  over  the^q^tate  of  the  grantor;  but  on 
a  veQT . difierQXit.prmejpIe; from *Uiat;  oil  which  prescription  or 
presomed  .gi^t^  h  *foujided.  *  Hie  right  claimed  depends  on 
-^praiit';  but  the  question  often  arises,  from  the  ambiguity,  brev- 
ity, or  uncertainty  of  the  descriptive  words  used,  what  was  the 
extent  of  such  grant;  in  other  words,  what  was  the  intention  of 
the  parties  in  making  and  accepting  the  grant.  In  ascertaining 
this  intent,  several  rules  of  exposition  are  adopted,  founded 
upon  experience,  to  enable  courts  to  determine,  or  to  approxi- 
mate to  such  meaning  and  intent.  It  is  a  rule,  that  ^e  lan- 
guage of  a  conveyance  shall  be  construed  most  strongly  against 
the  grantor;  because  it  is  his  act,  and  the  language  that  of  his 
choice  or  dictation.  Again;  a  grant  being  made  for  a  valuable 
consideration,  it  shall  be  presumed  that  the  grantor  intended  to 
convey,  and  the  grantee  expected  to  receive,  the  full  benefit  of 
it,  and  therefore  that  the  grantor  not  only  conveyed  the  thing 
specifically  described,  but  all  other  things,  so  far  as  it  was  in 
liis  power  to  pass  them,  which  were  necessary  to  the  enjoyment 
of  the  thing  granted.  Thus  the  grant  of  a  mill  actually  driven 
by  water,  though  not  described  as  a  water-mill  in  the  deed,  car- 
lies  with  it  a  right  to  the  stream  which  supplies  the  mill,  al- 
though it  comes  to  the  mill  wholly  through  other  land  of  the 
grantor.  He  can  not  divert  it,  and  thus  derogate  from  the  ben- 
eficial eflfect  of  his  grant.  The  grant  of  a  messuage  or  tract  of 
land,  with  no  access  to  it  but  over  other  land  of  the  grantor, 
IS  by  implication  a  tacit  grant  of  a  convenient  right  of  way  to  it 
over  such  other  hind.    But  there  is  another  rule  in  ascertaining 
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ihe  meaning  of  parties  where  the  deed  is  edlent,  or  the  language 
defectiTe  or  ambigaous,  and  one  to  which  we  more  particularly 
i)efore  alluded;  and  it  is  this:  that  it  is  competent,  in  order  to 
show  what  the  parties  probably  meant,  where  the  language  is 
not  fully  clear  and  unambiguous,  to  prove  the  local  position,  the 
relatiye  situation  of  the  estate  granted,  that  of  the  estate  re- 
served, and  also  the  manner  in  which  the  grantor  himself  had 
used  it,  when  owner  of  the  whole.     Such  evidence  of  use  of  par- 
ticular ways  over  one  estate,  in  the  occupation  and  enjoyment 
of  the  other,  may  tend  to  show  what  was  necessary,  or  useful 
and  convenient  in  this  respect,  and  so  considered  by  him  who 
had  a  power  to  use  both  as  he  pleased,  and  therefore  tends  to 
show  what,  by  necessary  or  reasonable  implication,  was  in- 
tended.   It  is  veiy  clear  that  a  grantor,  by  unequivocal  words, 
may  convey  one  estate  by  definite  description,  and  create  and 
annex  thereto  an  easement  in  his  own  other  land.     This  may 
also  be  done  by  necessary  or  reasonable  implication,  if  the  in- 
tent so  to  do  can  be  inferred.    Thus,  if  one  grants  an  estate, 
with  all  the  privil^fes  and  appurtenances,  and  there  be  a  right 
of  way  over  a  third  person's  estate,  that  right  of  way  passes. 
Indeed,  such  right  of  way  passes  as  incident,  though  "ap- 
purtenances'' are  not  expressed:  Kent  v.  WaUe,  10  Pick.  138. 
But  if  there  be  no  such  right  of  way,  which  may  be  legally  and 
technically  "  appurtenant,"  but  the  grantor  has  commonly  used 
a  way  thereto  over  his  other  land;  in  order  to  give  effect  to  the 
manifest  intent,  it  may  be  construed  to  pass  a  right  over  such 
land,  not  as  an  appurtenance  before  existing,  but  as  an  ease- 
ment created  by  the  deed  itself,  and  annexed  to  the  estate 
granted.     So  if  one  grant  an  estate,  with  the  ways  and  other 
easements  actually  used  and  enjoyed  therewith,  evidence  aliunde, 
by  parol  or  otherwise,  may  be  given  to  prove  that  a  particular 
way  was  then  in  use  by  the  grantor;  and  then  it  is  held  to  pass 
as  parcel  of  the  estate  conveyed:  White  v.  Crawford,  10  Mass. 
183;  Story  v.   Odin,  12  Id.  157   [7  Am.  Dec.  46];   Morris  v. 
Edffington,  3  Taunt.  24;  United  States  v.  Appleton,  1  Sumner, 
492;  Sali^mry  v.  Andrews,  19  Pick.  250.     This  view  may  per- 
haps tend  to  reconcile  authorities  which  may  seem  conflicting, 
tending  on  the  one  side  to  show  that  no  length  of  time,  or  con- 
stancy of  use,  can  create  an  easement  over  one  estate  for  the 
benefit  of  another,  whilst  there  is  unity  of  title  in  one  owner — 
and  on  the  other,  that  long  use  by  the  grantor  may  be  evidence 
of  titie  to  the  easement  in  the  grantee.     The  long  and  constant 
use  of  a  way  over  the  land  of  another,  without  interruption  ox 
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objection,  is  eTidence  of  right,  because  it  is  not  to  be  presumed 
that  an  owner  would  permit  such  use  without  right.  But  the 
long  and  frequent  use  of  a  way  oyer  a  part  of  one's  own  estate, 
as  conducive  to  the  useful  and  convenient  occupation  of  another 
part,  tends  to  show  that  it  was  necessary  or  beneficial;  and, 
therefore,  if  there  be  no  other  way,  or  if  there  bie  any  words 
describing  or  alluding  to  a  way  actually  used,  or  when  ways 
*'  appurtenant"  are  expressed,  and  in  fact  there  is  no  way  tech- 
nically appurtenant,  such  previous  use  by  the  owner  may  be 
avaihbble  to  give  effect  to  the  presumption  that  it  was  intended 
that  such  right  of  way  should  pass,  as  parcel  of,  or  incident  to, 
the  estate  granted. 

With  this  view  of  the  law  before  us,  we  are  to  look  at  the 
deed  by  which  the  defendants'  estate  was  granted  by  the  plaint- 
iff's  predecessor,  to  ascertain  the  nature  and  extent  of   the 
plaintiff's  easements,  for  a  disturbance  of  which,  this  action  is 
brought.     It  has  already  been  decided  that  in  the  present  case 
the  actual  use  and  enjoyment,  on  the  part  of  the  plaintiff  and 
his  predecessors,  oi^er  the  estate  of  the  defendants  and  their 
predecessors,  have  been  so  nearly  in  conformiiy  with  the  pro- 
visions of  the  deed,  that  it  is  to  be  presumed  that  the  parties  in- 
tended to  claim  and  hold  their  rights  under  it,  and,  therefore, 
that  the  plaintiff's  rights  depend  on  the  reservations  in  the 
deed,  and  not  on  prescription.     The  law  will  not  presume  a 
non-appearing  grant,  or  raise  a  prescription,  where  a  grant  is 
produced,  to  which  his  use,  occupation,  and  enjoyment  may  be 
ascribed.    The  court  were  of  opinion,  that  the  plaintiff's  rights 
depended  on  the  deed  from  Haugh  to  Henry  Tew,  in  1703.    In 
this  deed,  the  grantor  having  described  an  existing  gate  and 
passage  way,  of  about  five  feet  wide,  on  the  southerly  side  of 
ilie  estate  granted,  leading  from  the  street,  now  Washington 
street,  into  the  yard  of  said  messuage,  made  the  following  res- 
ervation: '*  Reserving  out  of  this  bargain  and  sale,  unto  me  the 
said  Haugh,  my  heirs  and  assigns  for  ever,  free  liberty  of  in- 
gress, egress,  and  regress  through  and  upon  the  said  gate  or 
passage  way,  for  canying  and  recanying  wood,  or  any  other 
thing  through  the  same,  and  over  the  yard  or  ground  of  the 
said  messuage  hereby  granted,  into  and  from  the  housing  and 
land  of  me  the  said  Atherton  Haugh  adjoining,  for  the  use  and 
accommodation  thereof,  without  damnifying  or  annoying  thereby 
the  said  Henry  Tew,  his  heirs  and  assigns."    Upon  the  con- 
struction of  this  clause,  the  court  decided,  that  a  convenient 
right  of  passage  way  was  reserved  for  the  benefit  of  the  plaint- 
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iff 's  estate,  but  that  the  width  of  it  was  not  fixed.  And  we  are 
still  of  opinion,  that  that  was  the  true  construction.  For, 
although  the  gate  was  described  as  "about  five  feet  wide," 
there  was  no  warranty  of  its  width,  and  no  words  declaring 
that  he  should  have  the  width  of  the  way  as  it  then  existed,  or 
any  equiyalent  expression.  And  the  word  ''about"  indicates 
that  it  was  not  intended  to  be  definite.  It  was  therefore  the 
light  of  a  suitable  and  convenient  passage  for  the  purposes  in- 
dicated: 20  Pick.  295. 

On  a  subsequent  trial,  the  plaintiff  claimed  a  right  to  the  use 
of  the  passage  way,  open  to  the  sky,  according  to  the  lines  of 
the  south  and  west  walls  of  the  old  building  on  the  defendants' 
lot.  As  to  arching  oyer  the  passage  way,  the  judge  at  the  trial, 
instructed  the  jury  that  if  this  did  not  occasion  any  inconven- 
ience by  darkening  it,  or  otherwise,  in  respect  to  the  uses  for 
which  it  was  reserved,  the  plaintiff  would  not  be  entitled  to  any 
damage  on  this  ground;  but  on  this  point  they  were  instructed 
to  assess  separate  damages.  It  appears  that  upon  that  ground 
on  that  trial,  the  jury  assessed  damages  in  the  sum  of  one 
dollar.  On  the  same  ground,  the  jury  on  the  trial  now  under 
review,  assessed  damages  in  the  sum  of  three  hundred  and  fifty 
dollars.  It  therefore  now  becomes  necessary  more  carefully  to 
investigate  the  right  thus  claimed  by  the  plaintiff,  and  examine 
the  principle  on  which  it  rests;  because,  if  it  be  true  that  the 
plaintiff  has  the  right  claimed,  to  have  said  passage  way  open 
to  the  sky,  the  defendants  are  under  a  corresponding  obligation 
to  take  down  their  building,  so  far  as  it  is  erected  over  the  said 
passage  way. 

The  owner  of  an  estate  in  fee,  by  virtue  of  his  interest  and 
power  as  proprietor,  may  make  any  and  all  beneficial  uses  of  it 
at  his  own  pleasure,  and  he  may  alter  the  mode  of  using  it,  by 
erecting  or  removing  buildings  over  it,  or  digging  into  or  under 
it,  without  restraint.  Cujits  est  solum,  ejtis  est  usque  ad  ccelum. 
If  any  other  person  has  an  easement  in  it,  the  owner  has  still 
all  the  beneficial  use  which  he  can  have  consistently  with  the 
other's  enjoyment  of  that  easement.  If  the  easement  is  a  right 
of  way,  this  consists  in  a  right  to  use  the  surface  of  the  soil,  for 
the  purpose  of  passing  and  repassing,  and  the  incidental  right 
of  properly  fitting  the  surface  for  that  use;  but  the  owner  of  the 
soil  has  all  the  rights  and  benefits  of  ownership,  consistent 
with  such  easement:  Perley  v.  Chandler,  6  Mass.  454  [4  Am. 
Dec.  159j.  He  is  entitled  to  the  herbage  growing  upon  it: 
Adams  v.  Emerson,  6  Pick.  57.    All  which  the  person  having  the 
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easement  can  lawfully  claim  is  the  nse  of  the  surface,  for  pass- 
ing and  repassing,  with  a  right  to  enter  upon  and  prepare  it  for 
that  use,  by  leyeMng,  graveling,  plowing,  or  paving,  according 
to  the  nature  of  the  way  granted  or  reserved;  that  is,  for  a  foot 
way,  a  horse  way,  or  a  way  for  all  teams  and  carriages.  When 
no  actually  existing  way,  as  bounded  and  located,  is  granted  or 
reserved,  the  right  of  way  in  point  of  width  and  height,  shall 
be  such  as  is  reasonably  necessary  and  convenient  for  the  pur- 
poses for  which  it  is  granted.  If  it  be  a  foot  way  only,  it  shall 
be  reasonably  wide  and  high  for  all  persons  to  pass  on  foot, 
with  such  things  as  are  usually  carried  by  foot  passengers.  If 
it  be  a  way  for  teams  and  carriages,  it  shall  be  of  sufficient 
height  and  breadth  to  admit  of  carriages  of  the  largest  size  in 
common  use,  and  high  enough  for  loads  of  hay,  and  other  simi- 
lar vehicles  usually  moved  by  teams.  Under  such  circumstances 
what  is  a  reasonable  height  and  width,  is  partly  a  question  of 
fact,  and  partly  a  question  of  law;  the  facts  all  being  found  by 
the  jury,  what  is  a  reasonable  width  and  height  is  a  question  of 
law;  or  to  express  the  same  thing  in  other  words,  what  was  in- 
tended by  the  parties  to  be  the  nature  and  extent  of  the  right 
granted,  is  an  inference  of  law,  to  be  drawn  from  the  terms  of 
the  instrument  of  grant,  interpreted  and  explained  by  the  facts 
and  circumstances  thus  found  by  the  jury. 

When  no  dimensions  of  a  way  are  expressed,  but  the  object  is 
expressed,  the  dimensions  must  be  inferred  to  be  such  as  are  rea- 
sonably sufficient  for  the  accomplishment  of  that  object.  In  the 
present  case,  the  dimensions  of  the  way  are  not  expressed;  but 
the  purpose  for  which  it  was  reserved  is  expressed,  and  it  goes 
far  to  enable  us  to  ascertain  the  dimensions.  It  was  for  the  pur- 
pose of  carrying  wood,  or  any  other  thing,  into  and  from  the 
grantor's  ''  housing  and  land  adjoining,  for  the  use  and  accom- 
modation thereof."  The  grantor's  adjoining  house  being  a 
dwelling-house,  it  is  to  be  limited  to  articles  usually  carried  to 
or  from  a  dwelling-house,  in  its  ordinary  occupation  as  such.  It 
thereby  excludes  the  presumption  that  it  was  to  be  adapted  to 
the  carriage  of  merchandise,  such  as  bales,  boxes,  or  casks. 
Wood  must  be  taken  to  be  fire-wood,  and  not  timber  or  wood  to 
be  used  for  the  purposes  of  manufacturing.  And  "any  other 
thing,"  though  in  terms  of  the  largest  sense,  must  be  construed 
to  mean  other  thing  of  like  kind  used  in  a  dwelling-house;  as 
vegetables,  provisions,  furniture,  and  the  like.  Without  exam« 
ining  it  more  minutely,  we  are  satisfied  that  the  right  reserved 
was  that  of  a  suitable  and  convenient  footway  to  and  from  the 
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grantor's  dwelling-liousey  of  suitable  height  and  dimensions  to 
cany  in  and  out  furniture,  provisions,  and  necessaries  for  family 
use,  and  to  use  for  that  purpose  wheelbarrows,  hand-sleds,  and 
such  small  Tehicles  as  are  commonly  used  for  that  purpose,  in 
passing  to  and  from  the  street  to  the  dwelling  in  the  rear,  through 
a  foot  passage,  in  a  closely  built  and  thickly  settled  town. 

Upon  these  views  of  the  rules  and  principles  of  law  applicable 
to  the  present  case,  the  court  are  of  opinion  that  the  defendants 
had  a  perfect  right  to  build  over  the  said  passage  way;  it  being 
one  of  the  beneficial  uses  of  the  property  which  could  be  made, 
and  which,  as  owners,  they  had  a  right  to  make,  consistently 
with  the  full  and  free  enjoyment  of  the  foot  way  on  the  jMurt  of 
the  plaintiff. 

We  think  that  this  opinion  is  not  inconsistent  with  the  opin- 
ions heretofore  given  at  nisi  priua,  and  by  the  whole  court., 
though  perhaps  the  point  was  not  stated  with  sufficient  precision 
for  the  purposes  of  deciding  definitely  the  rights  of  these  par- 
ties, and  putting  an  end  to  ilie  long  controversy  which  has  sub- 
sisted between  them.  For  this  purpose,  it  is  necessary  to  distin- 
guish accurately  between  an  act,  which  is  of  itself  an  infringement 
of  another's  right,  and  an  act  which  of  itself  is  not  an  infringe- 
ment of  the  right  of  another,  but  which,  in  its  consequences, 
may  cause  a  damage  to  that  other.  In  the  former  case,  no  spe- 
cial damage,  no  actual  pecuniary  loss  need  be  stated  or  proved; 
the  law  presumes  that  a  pariy  sustains  some  damage  from  the 
infringement  of  his  right,  and  enables  him  to  maintain  an  action, 
whether  he  have  suffered  actual  damage  or  not.  And  in  such 
case,  it  is  often  highly  proper  that  a  pariy  should  bring  his 
action,  though  he  may  expect  to  recover  nominal  damage  only, 
for  the  purpose  of  vindicating  his  right,  and  thereby  preventing 
the  adverse  party  from  acquiring  a  right,  by  long  and  uninter- 
rupted use:  16  Pick.  247.^ 

But  there  is  another  class  of  cases,  where  although  the  act 
complained  of  may  not  be  unlawful,  or,  if  unlawful,  not  an  in- 
fringement of  any  right  of  the  plaintiff,  no  action  can  be  main- 
tained without  alleging  and  proving  a  special  and  particular 
damage  to  the  plaintiff;  and  the  damages  to  be  recovered  are 
confined  to  an  indemnity  for  the  loss  thus  proved  to  have  been 
sustained.  The  plaintiff  sets  forth  the  act  done,  and  alleges 
that  by  means  thereof,  he  sustained  the  damage  complained  of, 
technically  called  declaring  with  a  per  quod.  As  where  the 
plaintiff  complained  that  while  he  was  proceeding  along  a  navi- 
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gable  creek  with  his  barge  laden,  etc.,  the  defendant  obstructed 
the  creek,  per  quod  the  plaintiff  was  compelled  to  carry  his 
goods  around,  at  a  great  expense.  In  such  case  the  action  lies  for 
the  special  damage  immediately  occasioned  by  the  obstruction ;  but 
it  would  not  lie  for  the  obstruction  itself,  without  special  damage, 
because  although  it  was  an  infringement  of  a  public  right,  and 
so  was  unlawful,  yet  it  was  not  an  infringement  of  the  peculiar 
right  of  the  plaintiff:  Boae  v.  MUes,  4  Mau.  &  Sel.  101. .  So  for 
special  damages  occasioned  by  obstructing  a  highway:  Gy^eady 
V.  Codling,  2  Bing.  263.  So  by  a  proprietor  of  land  through 
which  a  watercourse  runs,  against  a  proprietor  higher  up,  where 
the  gravamen  of  the  complaint  against  the  upper  proprietor  was, 
that  by  damming  up  the  water  above,  it  came  with  greater  im- 
petuosity, and  thereby  injured  his  banks :  Williams  v.  Morland, 
2  Bam.  &  Cress.  910;  S.  0.,  4  Dow.  &  By.  583.  But  it  might  be 
otherwise,  where  the  plaintiff  had  acquired  a  right  to  the  water 
by  appropriation,  and  the  complaint  was  for  the  infringement  of 
that  light:  Bealy  v.  Shaw,  6  East,  208.  It  is  manifest,  we  think» 
that  this  distinction  has  become  important  in  the  present  case, 
because  a  jury  have  heretofore  given  one  dollar  for  this  item» 
treating  it  as  a  case  of  mere  nominal  damages;  whereas,  the  ver- 
dict now  under  consideration  assesses  that  item  of  damages  at 
three  hundred  and  fifty  dollars. 

We  have  stated  that  the  opinion  now  expressed  will  not  ap- 
pear, upon  strict  comparison,  to  be  inconsistent  with  those  for- 
merly expressed,  though  in  the  former  cases  the  rule  prescribed 
may  have  been  less  precise  and  definite.  It  may,  therefore,  be 
proper  to  review  them.  On  the  first  trial,  the  jury  were  in- 
structed as  to  the  passage  way,  that  the  reservation  in  the  deed 
was  answered,  by  giving  the  plaintiff  a  passage  way  as  convenient 
as  it  was  when  the  reservation  was  made;  that  if  the  present  pas- 
sage way  was  not  so  wide  as  before,  and  was  not  open  above,  yet 
if  it  was  as  convenient,  etc.;  but  that  the  defendants  had  no 
right  to  narrow  or  cover  the  passage,  so  as  to  cause  serious  in- 
convenience to  the  owners,  etc.  The  observation  of  the  court, 
when  this  part  of  the  case  came  before  them  on  a  motion  for  a 
new  trial,  was,  that  by  the  case  it  appeared  that  the  passage  had 
been  narrowed  and  arched  over,  and  rendered  darker  and  less 
convenient.  And  in  reference  to  the  instruction  to  the  jury, 
that  so  far  as  the  plaintiff  had  suffered  inconvenience  from  the 
alteration,  he  was  entitled  to  recover  damage,  the  court  say  that 
this  was  correct:  20  Pick.  295. 

It  is  manifest  we  think,  that  in  these  remarks,  so  far  as  thej 
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related  to  the  dimensioiis  of  the  passage  way,  the  court  consid- 
ered that  the  passage  way,  as  it  was,  in  point  of  convenience,  at 
the  time  it  was  reserved,  and  the  width  of  it,  for  the  purpose 
for  which  it  was  reserved,  might  be  considered  as  equivalent,  and 
that  the  one  description  was  used  instead  of  the  other.  For  in 
this  same  opinion  the  court  say,  that  they  are  satisfied  that  a 
convenient  right  of  way  was  reserved,  but  that  its  width  was  not 
fixed:  20  Pick.  295.  But  if  it  was  to  be  a  passage  way  as  it  ex- 
isted at  the  time  of  the  reservation,  its  width  would  have  been 
fixed.  In  point  of  fact,  as  the  buildings  then  stood,  the  passage 
used  was  of  irregular  breadth,  being  for  a  part  of  the  way  eight 
or  nine  feet  wide.  As  a  definition  of  the  plaintiff's  right,  it 
would  have  been  more  exact  to  say  that  it  was  a  right  of  way 
suitable  and  convenient  for  the  purpose  for  which  it  was  re- 
served, namely,  as  a  foot  way  from  a  public  street  to  a  dwelling- 
house  in  the  rear,  and  for  carrying  wood  and  other  articles,  in- 
cident to  the  occupation  and  enjoyment  of  such  a  dwelling- 
house.  This  admits  of  any  alteration  and  improvement  in  the 
estate  over  which  the  easement  is  reserved,  consistent  with  the 
preservation  and  maintenance  of  the  right  of  passage  itself.  So 
it  has  been  lield  in  analogous  cases.  A  grant  of  water,  suffi- 
cient to  supply  a  grist-mill,  limits  the  quantity  of  water,  but  not 
the  use  to  which  it  is  to  be  applied.  If,  in  the  progress  of  im- 
provement in  the.useful  arts,  the  owner  removes  the  grist-mill, 
and  erects  a  cotton-factory,  it  is  held  that  he  has  a  right  to  do 
so,  taking  no  more  water  for  his  factoiy  than  he  had  a  right  to 
take  for  his  grist-mill.  Such  construction  is  conformable  alike 
to  the  rules  of  law,  and  to  the  principles  of  public  policy.  The 
law,  carrying  into  effect  the  intention  of  the  parties,  does  not 
intend  to  restrict  the  right  of  ownership  of  the  real  estate  sub- 
jected, further  than  is  necessary  to  give  full  effect  to  the  ease- 
ment; and  public  policy  requires,  as  well  in  cities  as  elsewhere, 
that  an  owner  of  real  estate  should  be  allowed  to  make  all  the 
improvements  upon  it  which  can  be  made  consistently  with  the 
just  rights  of  others. 

So  far  as  the  remark  of  the  court  applied  to  the  darkening  of 
the  passage  way,  it  did  not  go  on  the  distinction  between  doing 
an  act,  which  the  defendants  have  no  right  to  do,  by  building 
over  the  passage  way,  and  doing  that  which  they  had  a  right 
to  do,  but  doing  it  in  such  a  manner  as  to  cause  some  slight 
consequential  damage  to  the  plaintiff.  Besides,  the  damage 
given  by  the  jury  on  that  ground,  being  merely  nominal,  and 
the  instruction  not  being  wrong  in  point  of  law,  and  especially 
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as  the  plaintiff  was  entitled  to  hold  his  yerdict  for  other  damages, 
the  court  had  no  good  reason  for  setting  aside  the  verdict,  even 
though  it  might  have  appeared  to  them,  that  upon  the  evidence, 
no  case  for  any  consequential  damages  was  established  in  point 
of  fact. 

In  saying,  that  the  actual  condition  of  the  way,  at  the  time  of 
the  reservation,  is  not  the  measure  and  definition  of  the  plaint- 
iff's right,  it  is  necessaiy  to  guard  against  two  misconstructions 
of  this  remark.  We  do  not  mean  to  say,  that  when  a  way  is 
actually  located  and  fixed  by  definite  and  visible  objects,  as  by 
buildings  or  fences,  the  grant  or  reservation  may  not  refer  to 
such  way  actually  existing,  and  that  the  limits  then  would  not 
be  fixed  by  the  act  of  the  parties  themselves.  The  contraiy  is 
true  in  such  case:  SaLvsbwry  v.  Andrews,  19  Pick.  250.  Even 
where  an  estate  is  granted  with  all  ways  ^'appt^nant,"  and 
there  is,  strictly  speaking,  no  way  appurtenant,  but  there  is  an 
actually  existing  way  over  the  grantor's  other  land,  it  shall  be 
taken,  that  the  way  actually  used  and  existing,  though  miscalled 
"  appurtenant,"  shall  pass;  because  it  must  be  understood  that 
such  was  the  intent  of  the  parties :  Morris  v.  EdgingUm,  3  Taunt.  24. 
Ihe  other  misconstruction,  against  which  we  would  guard,  is  this : 
when  it  is  said,  that  in  such  a  case  as  the  present,  the  actually 
existing  state  of  the  passage  way,  at  the  time  of  the  reservation, 
is  not  the  measure  or  description  of  the  right  reserved,  we  do 
not  mean  to  say,  that  such  state  of  the  passage  way  may  not  be 
evidence,  and  often  evidence  of  a  very  forcible  and  determinate 
character,  to  prove  what  is  reasonable  and  convenient,  and  what 
those  most  conversant  with  the  matter  have,  by  their  practice, 
shown  to  be  in  their  opinion  most  reasonable  and  convenient, 
under  given  circumstances.  And  this  goes  far  to  show  what 
was  in  the  mind  of  the  court,  when  they  seemed  to  consider  the 
actual  condition  of  the  way,  at  the  time  of  the  reservation,  as 
ecjuivalent  to  the  convenient  passage  way  reserved  by  the  deed. 

This  cause  again  came  before  the  court  in  June,  1838.  The 
judge  on  that  trial,  had  instructed  the  jury,  that  as  to  arching 
over  the  passage  way,  if  it  did  not  occasion  any  inconvenience, 
by  darkening  it  or  otherwise,  in  respect  to  the  uses  for  which  it 
Vt  as  i-eserved,  the  plaintiff  would  not  be  entitled  to  any  damage 
on  this  ground:  20  Pick.  298.  This  is  wholly  consistent  with 
the  opinion  now  expressed,  but  without  stating  definitely  what 
were  the  rights  of  the  defendants,  as  owners,  over  the  passage 
way,  and  therefore  less  explicit,  than  it  might  have  been  useful 
to  state  it,  under  the  circumstances.     In  regard  to  the  breadth. 
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the  jmy  were  instmctedy  that  the  defendants  were  bound  to  main- 
tain a  passage  way,  equal  in  breadth  to  the  distance  between  the  old 
gate-postfi,  and  otherwise  couTenient  for  the  uses  for  which  it  was 
reseryed:  Id.  299.  The  former  part  of  this  direction  was,  we 
think,  inaccurate,  in  taking  the  distance  between  the  gate-posts  as 
the  measure  of  the  plaintiff's  rights;  but  supposing  that  width 
and  a  reasonable  width  to  be  practicallj  the  same  thing,  this 
mode  of  laying  down  the  rule  would  lead  to  no  practical  error 
in  the  result.  The  opinion  of  the  whole  court,  on  this  part  of 
the  case,  was  extremely  brief,  and  we  are  apprehendye  tEiat  from 
its  conciseness,  or  from  the  implications  which  it  carries,  rather 
than  from  anything  expressed,  it  may  haye  led  to  an  erroneous 
application  of  the  rule  of  law,  in  the  subsequent  trial.  It  is 
thus  stated;  "  The  right  of  way  from  Washington  street  to  the 
rear  of  the  defendants'  buildings  seems  to  be  definite  and  cer- 
tain. The  use  of  it,  as  it  existed  in  fact  from  the  date  of  the 
reservation  to  the  time  of  the  trial,  has  been  satisfactorily  ascer- 
tained. It  was  then  uncoTcred.  No  right  to  coyer  it  was 
granted.  The  jury  haye  found  it  to  be  darkened  and  injured  by 
the  arch  oyer  it,  and  haye  assessed  damages  for  the  injury.  Ot 
this  there  can  be  no  complaint:"  Id.  802,  803. 

The  way,  indeed,  was  definite  and  certain  as  to  its  direction 
and  the  purpose  for  which  it  was  reseryed;  and  the  long  use 
was  good  eyidence  of  what  the  parties  concerned  understood  as 
necessary  and  conyenient.  But  when  it  is  said,  that  the  passage 
way  was  then  uncoyered,  and  no  right  to  coyer  it  was  granted, 
especially  as  the  plaintiff  claimed  a  right  to  haye  it  open  to  the 
sky,  it  may  haye  been  understood,  though  not  so  expressed, 
that,  without  such  right  granted,  the  defendants  had  no  such 
right.  We  think  it  could  not  haye  been  so  intended,  and  that 
the  court  did  not  pass  upon  that  question;  especially  as  the  opin- 
ion immediately  proceeds  to  state,  that  the  jury -haye  found  that  it 
had  been '  *  darkened  and  injured  by  the  arch  oyer  it,"  and  assessed 
damages  for  the  injury.  Supposing,  then,  that  the  defendants 
had  a  right  to  arch  the  passage  oyer,  yet,  if  in  the  exercise  of 
that  right,  they  had  done  it  in  such  a  manner  as  to  injure  the  plaint- 
iff, and  that  by  means  thereof  he  had  suffered  special  damage,  he 
might  recoyer  the  damages  giyen  in  that  case,  on  the  principle 
of  the  maxim,  that  eyery  one  shall  so  use  his  own  property  and 
his  own  right,  as  not  to  injure  another.  This  principle  may  be 
well  illustrated  by  a  recent  case.  The  defendants  were  erect- 
ing a  steam-boiler  and  apparatus  on  land  adjoining  the  premises 
of  the  plaintiff,  and  by  some  mismanagement  it  exploded  and 
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did  damage  to  the  plaintiff's  buildings.  The  defendant  was  held 
liable:  WiUe  v.  Hague,  2  Dow.  &  By.  33. 

It  therefore  does  not  appear  whether  the  damage,  given  for 
arching  oyer  the  passage  way,  was  given  for  a  supposed  viola- 
tion of  the  plaintiff's  right  in  the  estate,  or  for  a  supposed  con- 
sequential special  damage  done  to  the  plaintiff,  in  the  exercise  of 
the  defendants'  own  right  in  a  careless  or  improper  manner;  and 
there  was  nothing  in  the  instruction  to  the  jury,  under  which 
that  verdict  was  found,  to  show  that  it  was  not  given  on  the  lai* 
ter  ground;  in  which  case,  there  was  no  reason  to  set  aside  the 
verdict.  The  amount  of  the  damages  was  not  such  as  to  indi- 
cate that  the  juiy  might  not  have  proceeded  on  the  latter  ground, 
or  to  call  the  particular  attention  of  the  court  to  the  distinction 
between  these  grounds.  We  think,  therefore,  that  the  question 
now  distinctly  brought  before  the  court  has  not  been  decided 
by  any  of  the  opinions  heretofore  given  by  the  court.  That  ques- 
tion is,  whether  the  defendants  had  a  right  to  build  over  the 
passage  way.  On  that  question,  for  the  reasons  herein  before  ex- 
pressed, the  court  are  of  opinion,  that  the  defendants,  as  owners 
of  the  land,  had  a  right  to  build  over  the  ground  on  which  the 
passage  way  in  question  was  reserved;  that  the  plaintiff,  under 
his  reserved  privilege,  had  no  right  to  have  it  open  above  to  the 
sky,  or  to  any  other  height,  except  so  far  as  necessary  and  conven* 
ient  for  the  uses  of  the  foot  way  reserved,  sufficient  in  height 
and  breadth  for  the  purposes  expressed  in  such  reservation. 

Having  taken  this  more  broad  and  extended  view  of  the  rights 
of  these  parties,  and  the  grounds  of  law  on  which  they  rest,  it 
will  be  the  less  necessary  to  take  into  consideration  the  particular 
exceptions  to  the  charge  of  the  judge,  upon  which  the  cause 
now  comes  before  us.  So  far  as  the  judge  charged  the  jury, 
that  the  defendants  had  no  right  to  arch  over  the  passage,  and 
use  the  space  over  it  for  any  purpose  of  building,  such  charge 
was  erroneous,  and  had  a  tendency  to  mislead  the  jury.  We 
are  also  of  opinion,  that  so  far  as  the  judge  instructed  the  jury, 
that  the  defendants  were  bound  to  keep  open  a  passage  way 
equal  in  width  to  the  distance  between  the  old  gate-posts,  it  was 
not  strictly  correct,  although  a  passage  of  such  width,  and  one 
of  reasonable  width,  might  not  practically  differ.  We  are  aware 
that  a  similar  instruction  had  before  been  given  at  nisi  prtus, 
but  it  was  before  the  case  had  been  so  fully  considered  as  at 
present. 

For  the  reasons  already  given,  the  court  are  of  opinion  that 
the  instruction  of  the  judge  was  incorrect,  so  far  as  he  directed 
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the  juiy  that  the  defendants  were  liable  for  damages  if  the  new 
passage  was  rendered  more  inconvenient,  by  being  covered  by 
i-eason  of  its  being  made  a  place  of  resort,  or  by  being  darkened, 
or  otherwise. 

As  to  the  darkening,  we  think  the  jury  shoidd  have  been  in- 
structed, that  the  defendants  were  not  liable  for  damages,  unless, 
from  the  length  of  the  passage  way,  it  was  so  darkened  as  to 
render  it  un£t  for  the  purposes  of  a  passage  way.  We  may  con- 
ceive of  a  covered  passage  of  eight  or  ten  feet  high,  of  a  length 
so  considerable,  that  unless  openings  were  left,  there  would 
not  be  light  enough  admitted  at  the  ends  to  enable  persons  to 
use  it  with  comfort,  for  the  purposes  of  a  passage  way.  But 
unless  darkened  to  that  extent,  it  is  not  a  case  for  damage.  It 
must  render  the  premises  to  a  sensible  degree  less  valuable  for 
the  purposes  of  business:  Parker  v.  Smiihy  5  Car.  &  P.  438; 
Back  V.  Staceyy  2  Id.  465;  Wells  v.  Ody,  7  Id.  410;  Pringle  v. 
Wemham,  Id.  377. 

We  think,  also,  that  the  jury  should  have  been  instructed  that 
the  defendants  were  not  liable  for  damages  by  reason  of  this 
covered  passage  being  made,  to  a  greater  extent,  a  place  of  re- 
sort by  other  persons;  first,  because  the  consequential  damage 
from  that  cause  is  too  remote  to  be  made  the  subject  of  an  ac- 
tion; but  more  especially,  because  the  plaintiff  must  either  keep 
the  passage  closed,  aud  thus  prevent  the  entrance  of  other  per- 
sons, or  seek  his  remedy  by  law,  against  those  who  do  the  actual 
injury. 

One  other  subject,  growing  out  of  this  report,  remains  for 
consideration.  In  the  present  action,  the  plaintiff  claimed 
damages  for  injury  done  to  his  tenement  by  darkening  an  attic 
window,  which  overlooked  the  roof  of  the  defendants'  old  build- 
ing. From  the  manner  in  which  the  facts  are  stated  in  the  re- 
port, and  the  plans  exhibited,  I  am  not  sure  that  the  court  fully 
understand  the  question.  As  we  understand  it,  the  complaint 
is,  that  the  defendants'  predecessor,  by  taking  down  the  old 
building  and  erecting  another  somewhat  higher  and  deeper,  that 
is,  further  west,  has  obstructed  the  window  in  question,  and 
diminished  the  air  and  light  formerly  received  through  it  into  the 
plaintiff's  house.  Taking  this  to  be  the  case,  we  think  it  was 
determined  in  the  former  case,  and  rightly  determined.  The 
court  did  not,  on  a  former  occasion,  mean  to  say  that  where  one 
person,  owning  two  contiguous  tenements,  grants  one  to  another 
person,  reserving  certain  easements  for  the  benefit  of  his  own 
estate,  and  granting  others  in  his  own  estate  for  the  benefit  of 
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the  estate  conyejed,  the  parties  and  their  sacceBsors  might  not 
acquire  other  easements  respectivelyy  bj  grant,  or  prescription 
arising  subsequently.  But  the  principle  was  this:  that  when 
the  enjoyment  of  a  particular  privilege  may  reasonably  be  re* 
ferred  to  a  deed,  it  shall  be  considered  as  derived  from  such 
deed,  and  then  the  just  construction  of  the  deed  will  fix  the 
rights  of  the  parties;  In  the  present  case,  Haugh,  owning  two 
tenements  contiguous  to  each  other,  granted  one  in  fee  to  Tew, 
reserving  certain  easements.  Such  right  in  fee  vests  in  the 
grantee  all  the  powers  of  an  owner,  and  of  course  a  right  to  pull 
down  the  buildings  and  erect  new  ones;  and  such  right  can  be 
restrained  and  qualified  only  by  express  reservation.  The  deed 
in  question  contains  this  clause:  ''And  it  is  mutually  agreed 
between  the  said  parties,  that  whensoever  the  said  Henry  Tew  (the 
grantee),  his  heirs  or  assigns,  are  minded  to  make  or  add  any 
addition  of  building  backward,  he  or  they  shall  only  make  the 
breadth  thereof  equal  with  the  breadth  of  the  back  of  the  chim- 
neys of  the  said  tenement  hereby  granted." 

It  must  be  recollected,  that  building  backward  was  an  expres- 
sion equal  to  building  more  westwardly,  or  more  distant  from 
the  street.  But  a  restriction  against  extending  in  breadth,  pro* 
hibited  the  grantee  from  building  more  northerly,  or  in  other 
words,  nearer  the  grantor's  other  tenement.  The  case,  then,  is 
that  of  a  grantor  conveying  a  tenement  adjoining  his  own; 
the  parties  understand  that  the  grantee,  as  owner,  will  have  a 
right  to  alter  the  buildings,  or  erect  new  ones,  and  they  provide, 
by  an  express  stipulation,  that  in  such  event  the  grantee  shall 
not  erect  any  building  nearer  than  a  certain  prescribed  line  to 
the  tenement  of  the  grantor.  But  no  limit  is  prescribed  as  to 
the  height  of  the  building.  The  construction  we  formerly  put 
on  this  agreement  was,  that  as  exgressssio  umus  exclusio  est  aUeriuSy 
the  limitation  upon  the  right  of  the  grantee  as  to  nearness, 
without  any  stipulation  as  to  the  height  of  such  building,  raised 
a  &ir  implication  that  no  such  restriction  was  intended.  And 
we  still  consider  that  this  construction  of  this  agreement  of  the 
parties  was  correct.  The  grantor  owned  both  tenements;  he 
had  the  full  disposing  power;  he  might  decline  selling  at  all, 
and  he  might  prescribe  such  conditions  and  limitations  as  he 
might  think  expedient.  The  more  he  charged  the  estate  granted 
with  incumbrances  and  servitudes,  the  less  price  he  would  prob- 
ably obtain  for  it.  And  so,  on  the  other  hand,  the  more  liberal 
the  grant,  the  higher  the  price.  We  are  then  to  presume,  that 
when  he  had  the  entire  power  in  his  own  hands,  he  took  oare  to 
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protect  his  own  estate,  and  secure  the  quantity  of  air  and  light 
necessary  to  the  enjoyment  of  it,  by  prohibiting  his  grantee 
from  building  so  near  thereto  as  to  injure  it.  If,  then,  the  de- 
fendants have  not  built  within  the  limit  so  prescribed,  or  con- 
formably to  a  former  judgment  of  the  coiui^,  have  removed  their 
building,  so  far  as  it  was  erected  within  that  limit;  and  if,  as 
we  suppose,  the  darkening  of  the  plaintLfTs  attic  window  was 
occasioned  by  building  higher  than  the  old  building,  but  within 
the  limit  thus  prescribed  by  the  deed,  it  was  damnum  absque  in^ 
juria,  and  the  plaintiff  can  recover  no  damage  on  that  accounts 
Yerdict  set  aside,  and  new  trial  granted. 


Cited  in  Dtana  v.  VaknUne,  5  Mete.  14,  to  the  point  that  a  party  may 
maintain  an  action,  where  his  rights  of  property  are  invaded,  without  proof 
of  actaal  damages;  in  Botoen  y.  Conner,  6  Cush.  137,  that  a  right  of  way  may 
be  created  by  reservation  or  exception  in  a  deed,  as  well  as  by  a  deed  grants 
ing  such  right  of  way;  in  PraU  v.  Sanger^  4  Oray,  88,  that  in  cases  of  res*^ 
ervation  of  right  of  way  the  grantee  has  a  right  to  such  a  way  as  is  reason^ 
ably  necessary  and  convenient  for  the  purposes  for  which  it  is  granted;  m 
Oodman  v.  EvanStl  Allen,  447>  that  grantors  of  an  easement  are  limited  ta 
the  use  granted;  in  ProprietorB  of  Locks  and  Canals  v.  Nashua  A  L.  R,  R^ 
Co.,  104  Mass.  11,  that,  for  all  purposes  consistent  with  the  easement  granted^ 
the  right  to  nse  the  land  remains  in  the  owner  of  the  fee;  in  Fox  v.  Uiiion 
Sugar  R^nery,  109  Id.  297,  that  a  deed  is  to  be  construed  most  strongly 
against  the  grantor.    Distinguished  in  Welch  v.  Wilcox,  101  Id.  164. 


Weed  v.  Jewett. 

[3  Mbtcau,  608.] 

ow  Attornbt  Authorizing  thb  Attobitey  to  Regbitb  Aim  Rb* 
GBIPT  VOR  Debt  due  to  the  constituent  from  a  third  person,  which  con- 
tains  a  clanse  stating  that  the  letter  is  an  assignment  of  the  debt,  will 
be  considered  an  assignment  thereof,  although  it  is  not  in  terms  irrevo- 
cable, and  does  not  expressly  authorize  the  attorney  to  receive  the  money 
to  his  own  use. 
Dkbtor  mat  Lawyully  Assign  his  Future  Eabkinos  to  one  of  his  cred- 
itors, and  if  the  employer  thereupon  agrees  to  pay  to  the  assignee  ha 
can  not  afterwards  be  charged  as  the  trustee  of  the  assignor  in  a  process 
sued  out  by  another  creditor. 

FoBEiON  attachment.    The  opinion  states  the  ease. 

B,  A.  Chapman,  for  the  plaintiff. 

«/.  W,  Newcomb,  for  the  trustees. 

PuTNAif ,  J.    The  plaintiff  claims  to  recoTer  the  money  daa 
from  the  Chicopee  Manufacturing  Company,  in  yiitue  of  a  pro* 
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cess  of  foreign  attachment;  and  David  M.  Bryant  claims  the 
same  by  force  of  a  power  and  assignment. 

It  appears  that  Jewett  (the  debtor)  was  a  laborer  employed 
by  the  company,  and  that  he  by  an  instrument  under  his  hand 
and  seal,  appointed  Mr.  Bryant  to  be  his  lawful  attorney,  *'  for 
me"  (as  it  is  expressed),  '^  and  in  my  name  to  ask  for,  receive, 
demand  and  receipt  for  all  sums  of  money  that  may  now  be  due 
to  n^e  from  the  Chicopee  Manufacturing  Company,  etc.,  for 
labor  performed  in  their  service,"  etc.,  "  this  being  an  assign- 
ment of  the  same."  It  was  contended,  on  the  part  of  the 
plaintiff,  that  this  should  be  construed  to  be  a  mere  authority 
to  receive  the  money  for  the  constituent,  and  not  an  assignment 
of  the  same.  That  it  was  misnamed  an  assignment;  but  that 
the  legal  effect  of  the  instrument  is  a  power  without  an  interest. 
But  we  can  not  think  so.  The  instrument  authorizes  Bryant  to 
receive  and  discharge  the  debt,  and  then  declares,  in  effect, 
what  shall  be  done  with  the  money.  No  particular  form  of 
words  is  necessary  to  constitute  an  assignment.  It  may  be 
quite  sufficient  to  transfer  the  property,  although  the  word 
**  assign"  should  not  be  used.  » In  Oerrish  v.  Sweetser,  4  Pick. 
874,  a  power  irrevocable  to  recover,  etc.,  in  the  name  of  the 
constituent,  but  for  the  use  of  the  attorney,  was  held  to  be  an 
assignment.  In  the  instrument  under  consideration,  it  is  not  said, 
in  so  many  words,  that  the  power  should  be  or  was  irrevocable; 
but  that  quality  would  necessarily  be  inferred,  if  the  property 
was  by  the  deed  intended  to  be  transferred.  The  grantor  or  as- 
signor could  not  revoke  it;  but  on  the  contrary  the  courts  of 
law  would  not  protect  it,  and  sustain  an  action  in  the  name  of 
the  assignor,  for  the  benefit  of  the  assignee:  See  19  Wend.  74.^ 

It  is  not  said,  in  so  many  words,  that  the  attorney  might  re- 
ceive the  money  for  his  own  use;  but  that  is  necessarily  to  be 
inferred  from  the  words  which  were  used,  viz. ,  that  the  instru- 
ment was  an  assignment;  and  if  so,  the  assignee  of  course  was 
to  have  the  property  for  his  own  use. 

But  it  was  contended,  that  there  was  no  consideration  ex- 
pressed in  the  instrument,  and  so  that  it  should  be  considered 
as  void— certainly  against  creditors.  But  it  has  been  repeatedly 
held,  that  parol  proof  of  the  consideration  may  be  given,  although 
it  be  not  expressed.  And  in  the  case  at  bar,  the  debt  of  the 
assignor,  which  was  due  to  the  assignee  at  the  time  of  the  assign- 
ment, to  an  amount  exceeding  the  claim  assigned,  is  to  be  con- 
flidered  a  good  and  legal  consideration  for  the  transfer.     And  it 

1.  PeopU  ▼.  Tioga  C.  P, 
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appears  from  the  answer  of  the  agent  of.  the  company,  that  they 
assented  to  the  arrangement  which  was  made,  as  aboTe  stated, 
between  Bryant  and  his  debtor.  They  undertook  to  pay  to 
Bryant  all  the  money  due,  and  all  that  should  become  due,  for 
the  labor,  etc.,  of  the  debtor.  A  payment  to  the  debtor  after- 
wards would  haye  been  ineffectual.  Bryant  only  could  give  a 
Talid  discharge  for  it  to  the  company. 

But  it  was  argued  for  the  plaintiff,  that  as  the  instrument  was 
dated  on  the  second  of  March,  1839,  and  the  writ  was  served  on 
the  twelfth,  no  part  of  the  debt,  which  accrued  between  the  sec- 
ond and  the  twelfth,  could  be  covered  by  the  assignment. 

The  case  stands  thus,  in  relation  to  that  point,  Jewett  was  in- 
debted to  Bryant,  and  he  agreed  to  work  for  Biyant's  account, 
at  the  factory  of  the  company,  and  they  agreed  to  pay  Biyant 
accordingly.  This  was  a  proper  subject  of  contract  or  agree- 
ment, and  when  the  labor  was  performed  the  company  wera 
bound  to  pay  according  to  their  undertaking. 

Trustees  discharged. 

Cited  m  Emery  Y.  Lawrenee^  8  Cosh.  154^  and  in  Boylm  v.  LeomardtijJkaik^ 
406,  to  the  point  that  an  assignment  of  fatore  wages  is  valid. 


BUBDEN   V.    ThATEB. 

[8  XaTOALV,  76.] 

Wbebs  Owmm  of  Land  Lbasbd  for  Tebm  of  Ybabs  MoKraAOSS  thb 
Saxb,  the  mortgage  transfers  to  the  mortgagee  the  reversion,  to  which 
the  rent  is  incident^  and  if  he  gives  notice  to  the  lessee  of  his  right 
thereto,  the  latter  will  thereafter  he  liable  to  pay  to  him  all  rents  that 
hecome  due  after  the  date  of  such  conveyance  and  notice.  Bat  the  mort- 
gagee can  not  recover  from  the  lessee  rent  which  hecame  due  prior  to 
the  execution  of  the  mortgage. 

AnoBNMEirT  18  vo  LoNOKB  Nbosssart  to  Enablb  Pubohasbb  of  Bbvkb- 
sioir  to  maintain  against  the  lessee  an  action  of  debt  for  rent 

Bbit  ]>ub  and  in  Abbkar  at  TncB  of  Exboution  of  Mobtoaob  of  the 
premises,  out  of  which  it  accrued,  does  not  pass  by  the  conveyance 
of  the  land,  hut  is  a  mere  chose  in  action,  which  the  grantee  can  not 
maintain  an  action  in  his  own  name  to  recover,  although  his  grantor  has 
sssigned  it  to  him. 

Debt  for  rent.    The  opinion  states  the  case. 

Washburn^  for  the  defendants. 

Barton^  tot  the  plaintiff. 

By  Court,  Shaw,  C.  J.    Upon  the  case  stated,  it  appears  that 
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iu  1833,  William  Capron,  being  owner  of  the  estate,  leased  the 
same  to  the  defendants  for  a  term  of  twelve  years  from  April  1, 
1833,  at  a  rent  of  one  hundred  and  thirty  dollars,  payable  an- 
nually on  the  first  of  April  each  year  during  the  term.  On  the 
fifth  of  April,  1837,  said  Oapron  mortgaged  the  leased  premises 
to  the  plaintiff,  to  secure  the  payment  of  two  thousand  two  hun- 
dred and  fifty  dollars,  in  one  year  from  date,  which  has  never 
l>een  paid.  In  May,  1837,  the  plaintiff  gave  notice  of  this  mort- 
^[age  to  the  defendants.  The  defendants  have  paid  to  the 
plaintiff  the  annual  rents  due  April  1,  1838  and  1839,  which  ac- 
crued after  the  mortgage  to  the  plaintiff;  but  they  refuse  to  pay 
the  rent  due  April  1, 1837,  which  became  due  and  payable  to 
Oapron,  the  lessor,  five  days  before  his  mortgage  to  the  plaint- 
iff; and  the  question  is,  whether  the  plaintiff  is  entitled  to  re- 
cover that  year's  rent.  The  mortgage  from  Capron  to  the 
plaintiff  described  the  premises  as  under  lease  to  Thayer  & 
Fairbanks,  for  a  term  of  years,  and  adds:  '^  Should  the  condi- 
tions of  the  mortgage  be  broken,  the  rents,  dues,  and  demands 
of  every  kind  arising  out  of  said  leased  premises,  due  or  be- 
coming due,  shall  be  paid  to  said  Burden,  his  executor,  and  all 
the  leases  shall  be  assigned  to  him,  and  he  is  authorized  to  de- 
mand and  receive  the  same  in  his  own  name,  or  that  of  said 
William  Capron,  and  proceeds  appropriated  to  the  payment  of 
said  mortgage.'* 

The  court  are  of  opinion,  that  the  plaintiff  has  no  right  to  re- 
cover the  year's  rent  which  fell  due  and  was  payable,  and  in 
lurear,  when  he  took  his  deed  of  Capron.  When  a  man  takes  a 
deed,  either  by  way  of  absolute  conveyance  or  mortgage,  of  an 
estate  which  is  under  a  lease  for  years,  he  must  take  such  estate 
as  his  grantor  had;  which,  in  that  case,  is  a  reversion — ^the 
-estate  subject  to  the  lease.  But  the  rent  is  incident  to  the  re- 
version and  passes  with  it,  and  the  grantee  or  mortgagee,  by 
force  of  the  conveyance,  has  a  right  to  receive  all  rent  accruing 
upon  the  estate;  jt  is  a  part  of  the  realiy  and  passes  by  the  deed. 
3ut  when  rent  is  payable  quarterly  or  yearly,  the  annuxd  or 
quarterly  payments  are  not  to  be  apportioned.  If  the  reversion 
is  transferred  before  the  time  at  which  the  rent  becomes  due,  the 
light  to  such  quarter's  or  year's  rent  passes  with  the  reversion. 
In  the  present  case,  had  the  year's  rent  become  due  five  days 
^ter,  instead  of  five  days  before  the  mortgage  to  the  plaintiff, 
it  would  have  passed  by  it  to  the  plaintiff.  The  rule  is  well  ex- 
pressed in  Cruise's  Digest,  tit.  28,  c.  1,  sec.  65.  The  right  to  a 
rent  service  is  real  estate  descendible  to  the  person  who  is  en- 


Oct.  1841.]  Burden  v.  Thayer.  119 

titled  to  the  reversion.    But  from  the  moment  that  a  payment 
of  rent  becomes  due,  it  will  go  to  the  lessor's  executor. 

Formerly,  in  order  to  constitute  a  privity  of  estate  between 
the  purchaser  of  the  reversion  and  the  lessee,  so  as  to  enable 
the  former  to  maintain  an  action  of  debt  for  rent,  attornment 
was  necessary.  But  by  statute  4  Aime,  c.  16,  sec.  9,  a  grant  of 
the  reversion  is  good  and  effectual  without  attornment:  Moss  v. 
OailiTnore,  1  Doug.  279.  That  statute  having  been  passed  long 
before  the  revolution,  and  this  provision  being  a  rule  in  amend- 
ment of  the  common  law,  we  may  probably  consider  it  in  force 
here:  CommonweaUh  v.  Leach,  1  Mass.  61.  But  if  otherwise, 
the  rule  itself  is  well  established  on  the  authority  of  long  usage, 
and  its  adaptation  to  the  more  simple  tenures,  which  were  in 
use  under  our  former  government:  Farley  v.  Tfumipson,  15  Id. 
25,  26.  The  general  principle,  that  all  future  accruing  rent 
passes  with  the  reversion,  is  confirmed  by  the  case  of  Birch  v. 
Wrighl,  1  T.  R.  378.  These  principles  apply  to  all  effectual 
conveyances  of  the  reversion,  whether  by  absolute  deed  or  by 
mortgage.  Then  let  us  apply  them  to  the  case  of  a  mortgage 
of  an  estate  under  lease,  and  with  reference  to  other  cases  de- 
termining the  relative  rights  of  mortgagor  and  mortgagee. 

It  is  now  well  settled,  that  a  mortgage  in  fee  transfers  pres- 
ently all  the  title  which  the  mortgagor  has  in  the  estate;  and 
this  includes  the  right  to  enter  and  hold  possession  of  the  es- 
tate, even  though  the  mortgage  is  given  to  secure  the  payment 
of  a  debt  at  a  future  day,  unless  there  is  some  stipulation  that, 
until  a  breach  of  the  condition,  the  mortgagor  shall  hold  pos- 
session. In  such  case,  the  rents  and  profits  of  the  mortgaged 
premises  constitute  a  part  of  the  fund  pledged  for  the  payment 
of  the  principal  and  interest  of  the  debt  to  be  secured;  and 
must  be  accounted  for  by  the  mortgagee:  NewaU  v.  Wright,  8 
Mass.  138  [8  Am.  Dec.  98].  But  in  such  case,  it  is  optional 
with  the  mortgagee,  whether  he  will  enter  or  not;  and  in  gen- 
eral if  the  estate  is  ample  security  for  the  debt  and  interest,  it 
is  not  for  the  interest  of  the  mortgagee  to  incumber  himself 
with  a  liability  to  account;  and  therefore  it  commonly  happens, 
that  in  case  of  a  mortgage  in  fee,  the  mortgagor  is  left  in  pos- 
session. 

But  in  case  the  premises,  at  the  time  of  the  mortgage,  are 
imder  lease  for  a  term  of  years,  the  mortgagee  can  not  disturb 
the  possession  of  the  lessee,  who  has  a  prior  title;  and  therefore 
he  can  not  enter.  But  as  the  mortgage  transfers  the  reversion, 
to  which  the  rent  is  incident;  as  it  binds  the  whole  of  the  realty. 
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of  -which  the  rents  afterward  accruing  are  a  part;  he  may  giye 
notice  of  his  right  to  the  lessee,  and  of  his  election  to  take  the 
rents;  and  then  the  lessee  becomes  bound  to  pay  the  rent  to  him 
as  mortgagee.  But  if  he  does  not  elect  to  take  the  rents  and 
account  for  them,  then,  in  analogy  to  the  right  of  a  mortgagee 
in  fee  to  enter  or  not,  at  his  election,  the  mortgagee  of  a  rever- 
sion may  forbear  to  give  notice  to  the  lessee;  and  in  that  case,, 
the  lessee  will  be  protected  in  paying  the  rent  to  the  mortgagor. 
And  so  it  seems  to  be  provided  by  the  statute  of  Anne  before 
cited,  that  no  tenant  shall  be  prejudiced  by  the  payment  of  rent 
to  his  landlord,  until  he  has  notice  of  the  transfer  of  the  rever- 
sion. This,  it  is  strongly  intimated  by  Mr.  Justice  Buller,  in 
the  case  of  Birch  v.  Wright,  1  T.  R.  385,  would  have  been  the 
rule  of  the  common  law,  if  no  such  proviso  had  been  expressed 
in  the  statute. 

But  it  seems  to  be  extremely  well  settled  by  the  cases,  that 
the  rent,  which  became  due  and  was  in  arrear  at  the  time  of  the 
assignment  of  the  reversion,  whether  absolutely  or  by  way  of 
mortgage,  was  a  part  of  the  personalty  due  to  him  who  had  the 
reversion  when  it  accrued,  and  did  not  pass  to  the  grantee  or 
mortgagee  of  the  reversion:  Moss  v.  Gallimore,  1  Doug.  279; 
Birch  V.  Wright,  1  T.  R.  378;  FUchburg  Cotton  Mfg.  Corp.  v. 
Melven,  15  Mass.  268;  Demarest  v.  WUlard,  8  Cow.  206.  To  ap- 
ply these  rules  to  the  present  case,  it  results,  that  at  the  time 
the  rent  now  in  question  fell  due,  April  1,  1837,  William  Cap- 
ron  was  the  holder  of  the  reversion  in  his  own  right,  and  by 
force  of  the  lease  was  entitled  to  the  rent.  It  then  became  a 
debt  to  him,  a  chose  in  action,  and  did  not  pass  by  the  mort- 
gage to  the  plaintiff.  But  as  the  plaintiff  did  give  notice  to  the 
tenant  in  May,  which  was  before  another  year's  rent  became  due, 
he  acquired  a  right  to  the  rent  which  accrued  April  1,  1838,  al- 
though it  was  before  condition  broken.  This,  however,  is 
stated  on  the  assumption  that  there  was  no  stipulation  in  the 
mortgage,  that  the  mortgagor  should  retain  possession  until 
condition  broken.  This  is  not  stated  in  terms,  but  we  take  it 
for  granted,  though  not  now  material  to  this  case,  because  tEiat 
year's  rent  has  been  paid  into  court,  by  the  defendant. 

But  another  ground  is  taken  in  argument,  arising  out  of  the 
special  terms  of  the  mortgage,  as  above  cited.  It  is  contended 
that  by  force  of  that  special  clause,  Capron  assigned  to  the 
plaintiff  rents,  dues,  and  demands  arising  out  of  said  leased 
premises,  due,  or  becoming  due,  etc.  It  may  weU  be  doubted 
whether  this  did  not  look  to  the  contingency  of  the  condition 
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being  broken  by  the  non-payment  of  the  debt,  and  mean  to 
transfer  to  the  mortgagee  such  soma  as  should  be  then  due. 
But  the  decisive  answer  is,  that  this,  if  available  at  all,  was 
nothing  more  than  the  assignment  of  a  chose  in  action.  The 
year's  rent  then  due  and  in  arrear  was  a  debt,  and  though  it 
arose  out  of  the  land,  yet  had  become  wholly  detached  from  it. 
All  the  above  authorities,  which  go  to  show  that  it  had  ceased 
to  be  part  of  the  realty,  and  that  it  did  not  pass  by  the  convey- 
ance of  the  land,  establish  the  point,  that  it  was  a  mere  chose 
in  action.  Being  so,  it  can  not  be  recovered  by  the  plaintiff  in 
his  own  name,  whatever  equitable  right  he  may  have  to  claim  it, 
in  the  name  of  the  assignee:  WiUard  v.  TUlman,  2  Hill,  274. 

According  to  the  terms  of  the  report,  the  order  must  be,  that 
a  new  trial  be  granted;  but  as  this  opinion  is  decisive  of  the 
plaintiff's  case,  the  proper  course  wiU  be,  if  the  plaintiff  consent, 
to  enter  a  nonsuit. 


Bntbt  ow  MoBTOAOxi  AND  DsiffAHD  OF  Patmxnt  ov  Bxst  to  him  will 
entitle  him  to  the  rent:  Stone  v.  PaUenon,  31  Am.  Dec.  166,  note  157. 

Tbb  FBXNdPAL  GASB  IS  GITBD  in  Mas9.  If,  L.  Ins.  Co,  V.  WiUon^  10  Mete. 
127;  Waamer  v.  Bacon,  8  Gray,  408;  Rwaeli  v.  Alien,  2  Allen,  44;  Nlcholwn  v. 
MutAgle,  6  Id.  216;  and  in  Qrtmdin  v.  Carter,  99  Mass.  16,  to  the  point  that 
when  a  mortgage  is  made  snbeeqnently  to  an  existing  lease,  the  rents  pass  as 
incident  to  the  reversion;  and  if  at  the  time  possession  is  taken  there  is  rent 
aooming  upon  a  qnarter  not  expired,  the  rent  passes  as  incident,  and  the 
mortgagee  may  maintain  an  action  for  it.  Bnt  the  rent  which  has  accmed 
prior  to  the  entry  does  not  pass  as  incident,  bat  is  merely  a  chose  in  action. 
And  in  Dunahee  v.  Orundy,  15  Gray,  315,  it  is  cited  to  the  point  that  where 
a  sublessee,  on  an  assignment  by  his  lessor  of  his  lease,  reqaested  the  assignee 
to  permit  him  to  oontinne  in  possession,  and  he  did  so,  and  paid  rent,  no 
other  attornment  is  necessary  to  establish  the  relation  of  landlord  and  tenant 
between  them.  It  is  also  cited  in  Busa  v.  Alpaugh,  118  Mass.  374,  to  the 
point  that  the  provision  of  the  stat.  4  and  5  Anne,  c.  16,  sec.  21,  concerning 
grants  of  revenions  withoat  attornment  of  the  tenant,  has  been  adopted  in 
Massachusetts. 


HIS  [ri: 


V.  Pbopbibtobs  of  Looks  and  Canals 
ON  Mebrimagk  Riveb. 

(8  HxzcALr.  91.] 

Dud  ow  DisssiaxB,  whilb  the  Dibsbisin  is  still  Subsistino,  conveys 
no  title. 

Draomnr  ov  Om  Co-tkk<ant  bt  Anothxb,  What  AHOuines  to.— Where 
one  oo-tenant  convoys  the  whole  estate,  and  the  grantee  records  the  deed 
and  enten  into  open  and  notorious  possession,  claiming  title  to  the  entin 
ettatey  this  wiU  amount  to  a  disseisin  l^  such  grantee,  of  the  other  oi> 


122  Parker  v.  Proprietors  of  Locks  etc.        [Maas. 

Wbtt  of  entry.     The  opinion  states  the  case. 
OreerUeaf  and  G.  Parker,  for  the  demandant, 
8,  Hoar  and  ITopkinson,  for  the  tenants. 

By  Court,  Wilde,  J.  The  principal  question,  on  which  the 
decision  of  this  case  depends,  relates  to  the  title  set  up  by  the 
tenants.  The  question  is  whether,  upon  the  facts  reported,  they 
have  made  out  a  good  title  by  disseisin,  commencing  before,  and 
continuing  until,  the  time  when  the  demandant  purchased  the 
premises  of  several  of  the  heirs  of  Joseph  Moors,  who  was  the 
undisputed  owner  of  a  parcel  of  land,  including  the  demanded 
premises,  and  died  seised  of  the  same.  Unless,  therefore,  the 
heirs  were  disseised,  when  they  conveyed  to  the  demandant,  his 
title  is  clearly  good  and  the  action  is  well  maintained.  On  the 
contrary,  if  the  demandant's  grantors  were  disseised  when 
they  made  their  conveyances  to  him,  it  is  equally  clear  that  their 
title  did  not  pass  by  those  conveyances,  and  the  tenants'  title 
must  prevail.  That  the  deed  of  a  disseisee,  the  disseisin  still  sub- 
sisting, is  inoperative  to  convey  the  title,  is  a  familiar  principle 
of  the  common  law,  which  can  not  be  controverted.  And  on 
this  principle,  the  counsel  for  the  tenants  maintain  the  defense; 
contending  that  they  have  given  clear  and  conclusive  evidence 
of  the  disseisin  of  the  heirs  of  Joseph  Moors,  under  whom  the 
demandant  claims  title. 

By  the  report  of  the  evidence,  it  appears  that  Joseph  Moors 
was  a  non  compos,  and  that  Moses  Hale  was  his  guardian,  and 
occupied  the  Keyes  pasture  lot,  including  the  demanded  prem- 
ises, during  the  life  of  Moors,  and  after  his  death;  it  being  in- 
closed with  other  lands,  owned  and  occupied  by  the  said  Hale, 
lying  upon  each  side  of  it:  That  after  the  death  of  Moors,  Hale 
purchased  of  several  of  his  heirs  their  rights  in  the  pasture,  and 
soon  after  conveyed  the  whole  of  it  to  Nathan  Tyler,  with  the 
usual  covenants  of  seisin  and  of  warranty  against  the  lawful 
claims  and  demands  of  all  persons. 

The  evidence  thus  far,  we  think,  does  not  show  any  possession 
adverse  to  the  title  of  Moors  or  his  heirs.  During  his  life,  his 
guardian  had  the  right  of  occupation,  and  after  his  death,  if  his 
guardian  continued  his  occupation,  the  presumption  is,  that  it 
was  for  the  benefit  of  the  heirs;  and  this  presumption  is  con- 
firmed by  his  purchasing  the  shares  of  several  of  the  heirs  soon 
after.  If,  before  that  purchase,  Hale's  possession  was  adverse, 
so  as  to  amount  to  a  disseisin,  the  disseisin  would  be  purged 
by  that  purchai^.    His  subsequent  possession  must  be  consid- 
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ered  as  the  possession  also  of  the  other  heirs,  from  whom  he 
had  not  obtained  a  title.  If  a  person  enters  on  land,  having  no 
right  or  title,  and  maintains  the  exclusive  possession,  taking  the 
rents  and  profits,  his  possession  would  be  considered  adverse, 
and,  if  of  sufficient  notoriety,  would  amount  to  a  disseisin. 
But  if  a  person  enters,  having  a  title,  and  a  right  to  enter,  his 
entry  and  possession  are  presumed  to  be  in  conformity  to  his 
title.  No  man  is  presumed,  without  evidence,  to  have  done,  or 
to  have  intended  to  do  an  unlawful  act.  If  then  a  tenant  in 
common  enters  on  the  common  property,  and  takes  the  whole 
rents  and  profit^  without  paying  over  any  share  thereof  to  his 
co-tenants,  his  possession  is  not  to  be  considered  adverse  to  them, 
but  in  support  of  the  common  title.  Lord  Mansfield  says  that 
a  refusal  to  pay  such  shares  is  not  sufficient  evidence  of  an  ouster, 
without  denying  the  title:  Cowp.  218.*  It  is  true,  that  if  a  ten- 
ant in  common  continues  in  possession  for  a  great  length  of  time, 
without  interruption  or  claim  by  the  other  tenants,  this  would 
be  evidence  from  which  a  jury  would  be  authorized  to  infer  or 
presume  an  actual  ouster;  and  so  on  similar  evidence  a  grant 
may  be  presumed.  But  there  is  no  ground  for  any  such  pre- 
sumption or  inference  in  the  present  case.  The  only  evidence 
tending  to  show  that  Hale  intended  to  hold  the  premises  ad- 
versely to  his  co-tenants,  is  his  deed  to  Tyler,  in  which  he  under- 
takes to  convey  the  whole  estate;  and  the  material  question  is, 
whether  this  conveyance,  and  the  entry  and  possession  of  Tyler 
claiming  under  it,  are  sufficient  in  law  to  constitute  a  disseisin. 
It  was  proved  at  the  trial,  that  Tyler,  immediately  after  his 
purchase  from  Hale,  went  into  possession  and  occupation  of  the 
granted  premises,  and  continued  his  occupation,  without  inter- 
ruption or  claim  of  any  one,  until  he  conveyed  the  same  to 
Thomas  M.  Clark,  with  the  usual  covenants  of  seisin  and  war- 
xaniy,  as  he  purchased  the  same  from  Hale.  During  this  time 
(a  period  of  more  than  six  years),  he  occupied  the  lot  as  a  pas- 
ture, cut  down  the  bushes,  made  a  division  wall  between  that 
and  an  adjoining  lot,  and  one  year  plowed  it  and  sowed  it  with 
zye.  These  facts,  being  admitted,  are  in  the  opinion  of  the 
court,  conclusive  proof  of  the  adverse  possession  of  l^ler,  and 
show  a  disseisin  of  the  heirs  of  Moors,  under  whom  the  demand- 
ant claims.  For  although  the  right  and  title  of  those  heirs  did 
not  pass  by  the  conveyance  from  Hale  to  Tyler,  yet  the  deed 
purported  to  conv^  the  whole  estate.    Tyler  purchased  the 

whole,  with  a  wananiy  of  a  good  and  indefeasible  title,  and  he 

___ 
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sold  it  afterwards  with  the  same  warranty.  The  presumption  is, 
that  he  intended  to  hold  the  estate  in  conformity  to  his  purchase; 
and  there  is  no  evidence  to  rebut  the  presumption. 

It  does  not  appear  that  Tyler  had  notice  or  knowledge  of  the 
defect  in  his  title.  But  whether  he  had  such  knowledge  or  not, 
it  is  Tery  clear  that  he  was  in  possession,  claiming  the  entire 
title;  and  this  undoubtedly  was  an  adverse  possession,  which, 
being  open  and  notorious,  amounts  to  a  disseisin.  To  consti- 
tute a  disseisin,  it  is  not  necessaiy,  at  the  present  day,  to  prove 
the  forcible  expulsion  of  the  owner;  nor  is  it  necessary  for  a 
tenant  in  common  to  prove  an  actual  ouster  ^f  the  co-tenant. 
If  he  enters,  claiming  the  whole  estate,  the  entry  is  adverse  to 
the  other  tenants.  The  intention  so  to  hold  the  estate  must  be 
manifest,  as  it  is  in  the  present  case;  and  the  open  and  notorious 
possession  of  Tyler  was  constructive  notice  of  a  claim  adverse 
to  those  heirs  of  Moors  who  had  not  conveyed  their  title.  If 
they  had  notice  by  the  deeds  to  Hale,  and  by  him  to  Tyler  (which 
were  duly  recorded),  they  must  have  known  that  the  latter  never 
entered  as  tenant  in  common,  but  that  he  entered  as  purchaser 
of  the*entire  estate. 

That  this  adverse  entry  and  possession,  claiming  the  whole 
estate,  constitute  a  disseisin,  is  fully  maintained  by  the  cases 
cited  by  the  tenants'  counsel,  and  by  all  the  modem  authorities. 
The  doctrine  is  fully  discussed  by  Story,  J.,  in  PrescoU  v.  Nevers, 
4  Mason,  330.  In  that  case,  as  in  this,  the  defendant  had  a 
deed  of  the  whole  estate,  but  his  title  was  only  valid  as  to  an 
undivided  quarter  part,  in  common  with  other  owners.  But 
he  made  an  actual  entry  into  the  whole,  claiming  the  entirely  in 
fee  and  of  right.  And  it  was  held,  ''  that  his  acts  of  ownerdiip 
were  such  as  amounted  to  a  disseisin  of  the  co-tenants;  for  he 
entered  as  sole  owner,  and  his  possession  was  openly  and  notori- 
ously adverse  to  them."  ''  There  can  be  no  legal  doubt,"  as  it  is 
said  by  the  court  in  that  case,  "  that  one  tenant  in  conmion  may 
disseise  another.  The  only  difference  between  that  and  other 
cases  is,  that  acts  which,  if  done  by  a  stranger,  would  per  se  be 
a  disseisin,  are,  in  the  case  of  tenancies  in  conmion,  susceptible 
of  explanation,  consistentiy  with  the  real  title.  Acts  of  owner- 
ship are  not,  in  tenancies  in  common,  necessarily  acts  of  dis- 
seisin. It  depends  upon  the  intent  with  which  they  are  done, 
and  their  notoriety."  We  consider  this  a  sound  distinction, 
and  it  is  fully  supported  by  the  authorities. 

In  the  case  of  Clapp  v.  Bromagham,  9  Cow.  530,  which  was  in 
all  respects  substantially  similar  to  the  present  case,  the  samo 
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decision  was  made,  and  the  same  doctrine  of  disseisin  was  laid 
down  by  Chancellor  Jones,  who  discussed  the  subject  very  fully 
and  yeiy  ably.  The  English  authorities,  cited  in  that  case,  fully 
support  the  distinction  laid  down  by  Story,  J.,  in  PrescoU  v. 
Nevers,  So  in  the  supreme  court  of  the  United  States,  in  Ricard 
T.  WiUiams,  7  Wheat.  121,  the  same  distinction  was  laid 
down.  The  court  say  *'  an  ouster  or  disseisin  is  not,  indeed,  to 
be  presumed  from  the  mere  fact  of  sole  possession;  but  it  may 
be  proved  by  such  possession,  accompanied  with  a  notorious 
claim  of  an  exclusive  right." 

By  these  and  other  authorities  which  might  be  noticed,  if 
necessary,  the  doctrine  of  disseisin,  as  it  has  been  held,  seems  to 
be  well  settled.  To  constitute  a  disseisin,  actual  force  is  not 
necessary;  but  open  and  exclusive  possession,  accompanied  with 
acts  of  ownership,  manifesting  the  intention  to  hold  the  whole 
estate  adversely  to  the  title  of  the  true  owner,  is  sufficient. 
Such  a  notorious  adverse  possession  is  considered  as  a  construct- 
ive ouster,  and  is  equivalent  to  an  actual  expidsion.  The  doc- 
trine is  founded  on  a  reason  similar  to  that  assigned  as  the 
ground  of  the  ancient  doctrine  of  disseisin  by  the  operation  of  a 
grant;  which  was  founded  principally  on  the  notoriety  of  such  a 
conveyant3e.  We  are  therefore  of  opinion,  upon  the  facts  re- 
ported, that  the  demandant's  grantors,  before  their  conveyances 
to  him,  had  been  disseised  by  Tyler;  that  this  title  by  disseisin 
passed  by  his  conveyance  to  Clark,  and  from  Clark,  through 
several  intermediate  conveyances,  to  the  tenants.  They  leased 
the  pasture  from  time  to  time,  to  sundry  persons,  who  contin- 
ued the  open  and  notorious  occupation  of  the  same,  and  one  of 
whom  was  in  the  exclusive  possession  and  occupation  at  the 
time  of  the  conveyances  to  the  demandant:  1  Shepley,  337.* 

It  has  been  argued  that  the  tenants  are  estopped  to  set  up 
this  title  by  disseisin,  by  the  deeds  of  the  heirs  of  Moors,  who 
conveyed,  on  the  twenty-sixth  of  September,  1815,  their  shares 
in  the  estate  to  Hale;  but  we  think  very  clearly,  that  the  title  by 
disseisin  is  derived  from  Tyler,  and  that  no  act  of  Hale,  either 
before  or  after  his  conveyance  to  Tyler,  can,  on  any  ground,  de- 
feat the  tenants'  title.  The  conclusion  is,  that  as  the  demand- 
ant's grantors  were  disseised  when  they  undertook  to  convey 
their  rights  to  him,  their  deeds  were  inoperative  to  convey  any 
estate  to  him,  and  his  title  therefore  wholly  fails. 

Demandant  nonsuit. 

PuTHAM,  J.,  did  not  sit. 

1.  TKomat  Y.  Pickering, 
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OusTEB  OF  One  Ck>-TBNANT  B7  Anotusb:  See  note  to  Porter  v.  Hooper,  29 
Am.  Dec.  484,  485;  Lodge  v.  PcUterBon,  27  Id.  335,  note  337,  338;  Thomas  v. 
Oarvan,  25  Id.  708,  note  709;  Den  v.  Webb,  Id.  711,  note  714;  Town  v.  Need* 
ham,  24  Id.  246,  note  255;  Jackson  y  Whitbeck,  16  Id.  454,  note  456;  OiUasjrie 
V.  Osbumf  13  Id.  136,  note  140,  where  the  subject  is  discussed  at  length; 
DooliUle  V.  Btakealey,  4  Id.  218;  Lafavour  t.  llomeui,  3  Allen,  355,  citing  the 
principal  case. 

DiSFisisiN  or  Okx  Co-txkant  bt  Another:  See  note  to  Barnard  v.  Pope, 
7  Am.  Deo.  228;  MoU  v.  Alger,  15  Gray,  324,  citing  the  principal  case. 

Thf  ^BiNdPAL  CASE  IS  criBB  iu  Sumntr  V.  Stevens,  6  Meto.  339,  to  the  point 
that  aHverse  possession  continued  for  twenty  years  takes  away  the  owner's 
right  of  entry;  in  Dodge  v.  Nichols,  5  Allen,  551,  to  the  point  that  a  tenant 
in  common  may  be  disseised,  and  that  a  conveyance  by  a  diBseisee  is  unlaw- 
ful ai>d  void;  in  Samuels  v.  Borrowscaie,  104  Mass.  210,  to  the  point  that  aa 
actual,  exclusive,  open,  and  notorious  possession  is  sufficient  to  constitute  m 
dtssAisin;  in  Johnson  v.  Bean,  119  Id.  272,  to  the  point  that  adverse  pcesos 
■irai  continued  long  enough  ripens  into  a  good  title  by  presumption  of  grant. 


Tbull  v.  Eastman. 

[8  ICXTCALV,  131.] 

WiBBE  AN  Hxnt  Apparent  Ck>NVE7s  his  Estate  in  Ezpeoxanot  and 
covenants  in  the  deed,  that  neither  he  nor  those  claiming  under  him,  will 
ever  claim  any  right  in  such  estate,  this  covenant,  which  amounts  to  a 
warranty,  will  bar  him  and  those  claiming  under  him,  when  the  right 
descends. 

RXLBASB  OF  ALL  BlGHT,   TiTLB,  OB  INTEREST  OP  RELEASOR  in  hlS  father's 

estate,  whether  the  same  fall  to  him  by  will  or  heirship,  embraces  all 
the  right  which  he  may  afterwards  acquire  as  well  as  what  present  right 
he  has. 

Beal  action.    The  facts  enifficientlj  appear  from  the  opimon. 
B.  Band,  for  the  demandant. 
Hopbinaon,  for  the  tenants. 

By  Court,  Ptttnam,  J.  The  demandant  seeks,  by  a  recoverf 
in  this  action,  to  defeat  a  family  arrangement,  made  by  him  and 
his  brother  Phinehas,  now  deceased,  with  the  consent  and 
knowledge  of  their  father.  And  in  this  respect  this  case  ia 
like  that  of  FUch  v.  Mtch,  8  Pick.  480,  wherein  it  was  held, 
that  a  covenant  by  an  heir  expectant  that  he  will  convey  the 
estate  which  shall  come  to  him  by  descent  or  otherwise,  is  vaHd, 
if  made  with  the  consent  of  the  ancestor,  and  for  a  sufficient  con* 
sideration,  and  without  any  advantage  being  taken  of  the  cov* 
enantor. 

In  the  case  at  bar,  the  agreement  between  the  brothers,  John 
and  Phinehas,  was  made  upon  a  good  and  legal  consideration. 
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The  price,  which  Phinehas  was  to  pay  to  John  for  his  right  in 
expectancy  to  his  father's  estate,  was  ascertained  by  disinterested 
referees;  and  the  money  was  paid  to  and  received  by  the  de- 
mandant accordingly.  Whereupon  the  deed,  mentioned  in  the 
statement  of  facts,  was  made  by  the  demandant  to  Phinehas. 
The  tenants  have  the  same  right  to  the  estate  which  Phin- 
ehas had,  and  which  he  could  have  and  maintain  if  he  were  liv* 
ing.  And  the  question  upon  the  whole  matter  is,  whether  the 
demandant  is  by  law  entitled  to  recover.  It  has  been  contended 
for  him,  that  no  estate  passed  from  him  by  his  deed  to  his 
brother:  That  it  was  a  mere  expectancy,  and  that  the  deed 
could  operate  on  the  realiy  only  to  convey  the  present  right; 
and  that  the  covenant  should  be  restrained  or  limited  in  such 
manner,  as  that  the  grantor  and  those  under  him,  should  not 
claim  any  part  of  the  estate  thereafter,  which  he  then  had;  but 
that  he  should  be  permitted  to  acquire,  by  grant  or  devise,  any 
right  to  the  estate  thereafterwards,  to  his  own  use.  And  if 
that  were  the  tme  construction  of  the  deed,  the  consequences 
would  follow.  It  may  be  conceded  that  the  covenant  should  be 
limited  to  the  premises — ^the  subject-matter  of  the  conveyance. 
And  it  is  perfectly  clear,  that  the  premises  in  that  deed  em- 
braced what  right  the  grantor  should  thereafterwards  acquire, 
as  well  as  what  present  right  he  had.  It  is  well  settled,  that  if 
the  heir  releases  with  warranty,  it  bars  him  when  the  right  de- 
scends. In  Co.  lit.  265  a,  the  law  is  clearly  laid  down:  '*  If 
there  be  a  warranty  annexed  to  the  release,  then  the  son"  (who 
released  living  the  father)  *'  shall  be  barred.  For  albeit  the 
release  can  not  bar  the  right,  for  the  cause  aforesaid"  (viz., 
that  the  releasor  had  no  present  interest),  "  yet  the  warranty 
may  rebut  and  bar  him  and  his  heirs  of  a  future  right  which 
was  not  in  him  at  that  time:"  See  also  Fitzg.  235.' 

Now  the  covenant,  in  the  case  before  us,  was  in  effect  a  cove- 
nant real.  The  law  does  not  require  any  particular  form  of 
words  to  constitute  such  a  covenant,  which  shall  run  with  the 
land.  In  Fairbanks  v.  Williamson,  7  Oreenl.  96,  it  was  held, 
that  a  covenant  that  neither  the  grantor  nor  his  heirs  should 
make  any  claim  to  the  land  conveyed,  was  a  covenant  real, 
which  ran  with  the  land.  In  effect  it  is  a  warranty,  that  the 
grantor  will  not,  and  that  his  heirs  and  assigns  shall  not,  there- 
afterwards claim  the  premises  granted  or  released,  or  any  part 
of  the  same.  And  although  the  grantor  or  releasor  had  not 
then  a  present  right,  yet  the  subsequent  acquisition  of  it  shall 

1.  Arthur  T.  Boekinham, 
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inure  to  the  use  of  the  grantee;  or,  in  the  better  words  of  Lord 
Ooke,  the  grantor  shall  be  rebutted  and  barred,  when  he  after- 
wards shall  so  claim  against  his  own  warranty.  There  is  noth- 
ing to  the  contrary  in  the  -case  of  Comstock  v.  Smith,  13  Pick. 
116  [23  Am.  Dec.  670],  cited  by  the  demandant's  counsel.  The 
grantors,  in  that  case,  conveyed  all  their  right,  title,  and  de- 
mand in  the  premises,  with  warranty  against  all  persons  claim- 
ing by,  from,  or  under  them,  and  not  otherwise.  The  court 
construed  that  to  be  a  conveyance  of  the  interest  and  right 
which  the  grantors  then  had;  and  of  course  that  it  should  not 
conclude  them  from  subsequently  purchasing  or  acquiring  a 
title  to  the  same  estate.  But,  in  the  case  at  bar,  the  deed  from 
the  demandant  to  his  brother  expressly  embraced  future  rights 
to  be  acquired.  Indeed,  those  rights  were  the  substantial  mat- 
ter relating  to  which  the  deed  and  the  covenant  were  made. 
Demandant  nonsuit. 


Qkamt  bt  Ueib  Appabbxtt  of  his  Intkrbst  ts  kss  Anobstob's  Estatb, 
executed  while  the  ancestor  is  living,  is  inoperative  as  a  present  conveyance: 
8  Wash.  R.  P.  348  (4th  ed.);  4  Kent  Com.  261;  Stover  v.  Eyeleshimfr,  46  Barb. 
84;  approved  in  3  Keyos,  620;  Davis  v.  Ilayden,  9  Mass.  519;  Dart  v.  Dartt 
7  Conn.  256;  BayUr  v.  CommoniDealth,  40  Pa.  St.  37;  Jackson  v.  Wrighi,  14 
Johns.  193;  Jackson  v.  Waldron,  13  Wend.  178;  Litt.,  sec  446;  Co.  litt.,  seo. 
265  a;  Jones  v.  Roe,  3  T.  R.  88,  93. 

But  although  a  conveyance  of  an  expectancy,  as  such,  can  not  be  made  at 
law,  such  a  conveyance  may  be  enforced  in  equity  as  an  executory  agreement 
to  convey,  provided  it  be  entirely  fair,  and  sustained  by  an  adequate  oonrid- 
eration:  Bayles  v.  CommonweaUh,  40  Pa.  St  43;  Stover  v.  Eycleshimer,  46 
Barb.  84;  approved  on  appeal,  3  Keyes,  620;  Hobson  v.  Trevor,  2  P.  Wma. 
191;  Beekley  v.  Newland,  Id.  182;  Wright  v.  Wrighi,  1  Ves.  sen.  409;  WeOiered 
V.  Wethered,  2  Sim.  183;  Ilarwood  v.  Tooke,  Id.  183;  Lyde  v.  Mynn,  4  Id. 
505;  S.  C,  1  MyL  &  E.  683;  Holroyd  v.  Marstudl,  10  H.  L.  Cas.  191;  Power's 
Appeal,  68  Pa.  St.  443;  Jenkins  v.  Stetstm,  9  Allen,  128;  People  v.  Dannai,  77 
N.  Y.  45.  Judge  Story  says  on  this  subject:  "So  even  the  naked  possibility 
or  expectancy  of  an  heir  to  his  ancestor's  estate  may  become  the  subject  of  a 
contract  of  sale  or  settlement;  and  jn  such  a  case,  if  made  bona  fide,  for  a 
valuable  consideration,  it  will  be  enforced  in  equity  after  the  death  of  the 
ancestor,  not  indeed  as  a  trust  attaching  to  the  estate,  but  as  a  right  of  con- 
tract:" 2  Story  £q.  Jur.,  sec.  1040,  c.  And  in  a  preceding  section  the  same 
learned  author  said:  *'  Courts  of  equity  will  support  assignments,  not  only  of 
ohoses  in  action,  and  of  contingent  interests  and  expectancies,  but  also  of 
things  which  have  no  present  actual  or  potential  existence,  but  rest  in  mere 
possibility;  not  indeed  as  a  present  positive  transfer  operative  in  presenti,  for 
that  can  only  be  of  a  thing  in  esse;  but  as  a  present  contract  to  take  effect  and 
attach  as  soon  as  the  thing  comes  in  esse: "  Id. ,  sec.  1040.  So  Lord  Chancellor 
Westbury,  in  delivering  his  opinion  iu  the  house  of  lords,  in  the  case  of  ffol' 
royd  V.  Marshall,  10  H.  L.  Cas.  211,  said:  "But  if  a  vendor  or  mortgagor 
agrees  to  sell  or  mortgage  property,  real  or  personal,  of  which  he  is  not  pos- 
sessed at  the  time,  and  he  receives  the  consideration  for  the  contract,  and 
afterwards  becomes  possessed  of  property  answering  the  description  in  tlia 


Oct  1S41.]  Trull  v.  Eastman.  129 

contract,  there  is  no  doubt  that  a  court  of  equity  would  compel  him  to  per- 
form the  contract,  and  that  the  contract  would,  in  equity,  transfer  the  bene- 
ficial interest  to  the  mortgagee  or  parchaser,  immediately  on  the  property 
being  acquired.  This,  of  course,  assumes  that  the  supposed  contract  is  one 
of  that  class  of  which  a  court  of  equity  would  decree  a  specific  performance. 
If  it  be  so,  then  immediately  on  the  acquisition  of  the  property  described, 
the  vendor  or  mortgagor  would  hold  it  in  trust  for  the  purchaser  or  mort- 
gagee, according  to  the  terms  of 'the  contract.  For  if  a  contract  be  in  other 
respects  good  and  fit  to  be  performed,  and  the  consideration  has  been  received, 
incapacity  to  perform  it  at  the  time  of  its  execution  will  be  no  answer  when 
tlie  means  of  doing  so  aro  afterwards  obtained.'' 

Aftxr-acquirbd  Title,  Acquisition  of  bt  Estoppbl. — But,  even  at 
law,  the  grantee  of  one  who  has  at  the  time  of  the  conveyance  no  title,  may, 
if  the  deed  be  with  warranty,  acquire  the  estate  which  his  grantor  subse- 
quently obtains  in  the  land.  This  subsequently  acquired  title  inures  to  the 
benefit  of  the  grantee,  on  the  principle  of  estoppel,  and  to  avoid  circuity  of 
action.  In  discussing  this  question.  Chancellor  Kent  says:  "  The  deed  which 
creates  an  estoppel  to  the  party  undertaking  to  convey  or  demise  real  estate, 
when  he  has  nothing  in  the  estate  at  the  time  of  the  conveyance,  passes  an 
interest  or  title  to  the  grantee,  or  his  assignee,  by  way  of  estoppel,  from  the 
moment  the  estate  comes  to  the  grantor,  and  creates  a  perfect  title  as  against 
the  grantor  and  his  heirs.  The  estoppel  works  an  interest  in  the  land.  An 
ejectment  is  maintainable  on  a  mere  estoppel.  If  the  conveyance  be  with 
general  warranty,  not  only  the  subsequent  title  acquired  by  the  grantor  will 
inure  by  estoppel  to  the  benefit  of  the  grantee,  but  a  subsequent  purchaser 
from  the  grantor,  under  his  after-acquired  title,  is  equally  estopped,  and  the 
estoppel  runs  with  the  land:*'  4  Kent  Com.  98.  And  Shaw,  C.  J.,  in  deliv- 
ing  the  opinion  of  the  court  in  the  case  of  Cole  v.  Haymondf  9  Gray,  218, 
•aid:  '*It  is  a  well-established  rule  of  law,  that  although  a  deed,  as  a  pres- 
ent conveyance,  transfers  only  the  title  which  the  grantor  then  has,  yet  if  it 
is  a  deed  in  fee,  with  warranty,  it  has  a  further  operation  as  a  covenant  real 
running  with  the  land,  by  which  the  grantor  and  his  heirs  are  bound  to  make 
it  good.  So  that  if  the  grantor  has  no  good  and  sufficient  title  to  the  estate, 
yet  if  he  or  they  afterwards  acquire  a  good  title,  it  forthwith  inures  to  the 
benefit  of  the  grantee,  to  the  same  extent  as  if  the  grantor  and  warrantor  had 
had  the  same  good  title  at  the  date  of  the  grant  and  warranty,  to  operate  by 
way  of  estoppel,  if  the  action  be  brought  in  such  form  that  it  may  be  pleaded 
by  way  of  estoppel;  otherwise  by  way  of  rebuttal  to  the  claim  of  any  one 
bound  by  such  warranty."  The  doctrine  on  this  subject  here  laid  down  has 
been  declared  by  some  writers  to  be  based  upon  a  misconception  of  the  older 
English  authorities,  and  to  be  incorrect  in  principle.  See  American  notes  to 
2  Smith's  Lead.  Cas.  275  et  seq,;  Rawle  on  Covenants,  pp.  266  et  aeq.,  384 
tt  seg.  But  whatever  doubts  may  exist  as  to  the  origin  of  the  rule,  it  ia  now 
too  firmly  established  in  this  country  to  be  likely  to  be  repudiated.  The  fol- 
lowing cases  fully  sustain  the  rule  as  laid  down  in  the  extracts  quoted  from 
Kent  and  Shaw:  Knight  v.  Thay^,  125  Mass.  25;  Irvme  v.  Irvine^  9  WalL 
625;  O'Bamum  v.  Paremour,  24  Ga.  493;  Jarvia  v.  Aihens,  25  Vt.  635;  Bank 
of  Utica  v.  Afersereau,  3  Barb.  Chan.  528;  Jackson  v.  Hubble,  1  Cow.  613; 
Goehenour  v.  Mowry,  33  HI.  331;  Kvng  v.  OU9on,  32  Id.  348;  Reeae  v.  Smithy 
12  Mo.  344;  Jackson  v.  Wright,  14  Johns.  193;  Kimball  v.  Schof,  40  N.  H. 
190;  Crocker  v.  Pierce,  31  Me.  177;  Churchill  v.  Terrell,  1  Bush,  54;  Broad- 
weU  V.  PhiUips,  30  Ohio  St.  255;  Wiesner  v.  Zaun,  39  Wis.  188;  House  v. 
MeCormiek,  57  N.  Y.  310;  Burtners  v.  Keran,  24  Gratt.  42;  Power's  Appeal^ 
Am.  Dso.  Vol.  XXXm-V 
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63  Pa.  St  443;  Washabaugh  v.  Bntriien,  34  Id.  74;  McCtuker  t.  McBvey,  » 
R.  L  628;  S.  C,  11  Am.  Rep.  205;  Doe  v.  DwodaU,  3  Hoost.  300;  S.  Q,  11 
Am.  Bep.  757;  Comatoek  t.  SmUh,  23  Am.  Deo.  670,  and  note  673,  wher» 
other  cases  to  the  same  effect  are  cited  and  oollected.  And  in  Clark  v. 
SlauglUer,  34  Miss.  65,  it  wua  decided  that  where  a  husband  sold  a  slave  be- 
longing  to  his  wife,  who  afterwards  died  without  issue,  leaving  him  her  heir» 
the  title  of  the  pnrchaser  thereby  became  perfect.  Bat  a  mere  release  or 
quitclaim  deed  of  land  will  not  estop  the  grantor  or  releasor  from  setting  uj^ 
a  title  subsequently  acquired,  against  his  grantee  or  releasee:  BeU  v.  TwiUght^ 
26  N.  H.  401;  Jackton  v.  Wright,  14  Johns.  103;  Clark  v.  Baker,  14  GaL  612;^ 
Pelletreauy.  Jackson,  11  Wend.  110;  Kituman  v.  LoomiSy  11  Ohio,  475;  Pike 
V.  0(^vin,  20  Me.  183;  Harriman  v.  Oray,  40  Id.  537;  Dorria  v.  Smith,  7  Or. 
267,  275;  OraJuMm  v.  Cfraham,  55  Ind.  23;  McAUiiter  v.  J>evane,  76  N.  C.  57. 

What  Amounts  to  Warraktt. — ^The  case  of  Fairbanks  v.  WiiUameon^ 
7  Greenl.  06,  so  far  as  it  holds  that  a  covenant  of  non-claim  ia  a  covenant  real 
which  runs  with  the  land  and  estops  the  grantor  and  his  heirs  to  makedaim, 
or  set  up  any  title  thereto,  was  overruled  in  the  case  of  Pike  v.  Oaivin,  2^ 
Me.  183.  The  dedsion  in  the  last-mentioned  case  was,  that  where  one  haa 
made  a  oonveyanoe  of  land  by  deed  containing  no  covenant  of  wanranty,  aa 
after-aoquired  title  will  not  inure  to  the  grantee;  nor  wUl  the  grantor  be  es- 
topped to  set  up  his  title  subsequentiy  acquired,  unless  by  doing  so  he  be 
obliged  to  deny  or  contradict  some  fact  alleged  in  his  former  conveyanoe. 
The  court  in  this  case  seem  to  regard  the  covenant  of  non-claim  as  not 
amounting  to  a  covenant  of  warranty.  But  Mr.  Bawle,  in  his  work  on  Cov- 
enants, page  216  (4th  ed.),  says:  "  So  too  with  respect  to  a  covenant  already^ 
noticed  as  sometimes  employed  on  this  side  of  the  Atlantic,  but  rarely,  if 
over,  in  England,  called  the  covenant  of  non-claim.  As  a  general  rule,  no- 
distinction  has  in  any  way  been  taken  between  this  covenant  and  the  ordi- 
nary  covenant  of  warranty.  Both  are,  in  general,  held  to  have  the  same  op- 
eration by  way  of  estoppel,  both  equally  possess  the  capacity  of  running  with 
the  land,  and  confer  the  same  rights  as  to  a  recovery  in  damages."  In  th» 
subsequent  case  of  Cote  v.  Lee,  30  Me.  302,  no  distinction  was  observed  between 
the  covenant  of  non-claim  and  that  of  warranty.  And  in  the  still  later  case 
of  Curtis  V.  Curtis,  40  Id.  24,  it  was  decided,  following  on  that  point  the  an* 
thority  of  the  principal  case,  that  a  release  by  an  heir  apparent,  of  his  estate 
in  expectancy,  with  a  covenant  of  non-claim,  is,  if  made  fairly,  and  with  the 
consent  of  the  ancestor,  a  bar  to  the  releasor's  claim  thereto,  by  descent  or 
devise,  after  his  ancestor's  death.  Generally  speaking,  the  covenant  of  non- 
claim  is  treated  as  equivalent  to  the  ordinary  covenant  of  warranty:  Lamh 
V.  Kantm,  I  Saw.  238,  242;  KimbcUl  v.  Blaisdell,  22  Am.  Deo.  476;  Gee  v. 
Moore,  14  CaL  472;  Van  Rensselcbor  v.  Kearney,  11  How.  (U.  S.)  207. 


Hunt  v.  Hunt. 

[8  MxixuLr,  176.] 

Dbmandamt  in  Writ  of  Right  may  Recoveb  undkb  TnuB  bt  Dm^ 
SEISIN,  unless  the  tenant  can  show  a  better  title. 

Dabrbin  Sbisin  is  a  Qood  Plea  in  a  writ  of  right. 

Where  Son,  on  his  Father's  Becoming  Insane,  Takes  Manaosment  of 
his  farm,  with  the  consent  of  the  mother  and  the  rest  of  the  family,  h» 
is  oonsidered  as  occupying  under  his  father,  and  the  profite  teken  by  hin^ 
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dming  hia  fiktbor^s  liie-time  are  oonsiclered  m  taken  for  the  letter's  nee 
and  benefit.  And  in  saoh  a  case  the  seiein  of  the  father  will  be  ooniid- 
ered  as  oontinning  up  to  the  time  of  his  death. 
Whbb  a  Father  Bxoamk  iNaANs  A2n>  Ohb  of  his  Sokb  Took  thb  Mah« 
AOUIKNT  of  his  farm  during  the  rest  of  his  father's  life-tame,  and  re- 
mained in  possession  of  it  for  thirty  years  afterwards,  these  facts  do  not 
warrant  a  presumption  of  a  conyeyanee  to  him  by  the  father,  or  of  a  re- 
lease to  him  by  the  other  heirs,  subsequent  to  their  father's  death. 


Wbtt  of  right.    The  demandant  was  the  son  of  the  John 
Hunt  mentioned  in  the  opinion,  and  the  tenant  was  the  widow 

and  devisee  of  Ebenezer  Hunt,  another  son  of  said  John  Hunt, 

• 

and  who  is  also  mentioned  in  the  opinion.  Said  John  Hunt 
was  sometimes  insane  and  sometimes  capable.  Ebenezer  man- 
aged the  farm  when  his  father  was  insane,  and  when  the  latter 
was  sane  he  managed  it  himself.  There  was  a  verdict  taken 
for  the  demandant,  subject  to  the  opinion  of  the  whole  court 
upon.the  facts  and  evidence.  The  other  fiicts  appear  from  the 
opinion. 

JRobinaon  and  Choate,  for  the  tenant. 

Farley  and  B.  O.  Colby,  for  the  demandant. 

By  Court,  Wildk,  J.  This  is  a  writ  of  right,  in  which  the 
demandant  demands  possession  of  an  undivided  fourth  part  of 
a  certain  tract  of  land  described  in  the  writ.  The  action  was 
commenced  in  the  year  1839,  before  the  limitation  of  real  actions 
by  the  Bev.  Stats. ,  c.  119,  took  effect.  The  demandant  counts  on 
the  seisin  of  John  Hunt,  his  father,  within  forty  years  before  the 
commencement  of  the  action;  and  the  first  question  to  be  de- 
cided is,  whether  the  seisin  of  John  Hunt  is  satisfactorily  proved 
by  the  evidence  reported.  No  record  title  in  John  Hunt  nor  in 
any  other  person  was  produced  at  the  trial;  but  it  was  proved  by 
sundry  aged  witnesses,  that  from  seventy  to  eighty  years  since, 
and  as  far  back  as  the  memory  of  any  of  the  witnesses  extended, 
the  farm  in  question  was  in  the  possession  and  occupation  of 
the  said  John  Hunt;  that  he  lived  on  it  with  his  wife  and  chil- 
dren, taking  the  profits,  and  continued  his  residence  there,  until 
his  death  in  1807.  There  is  no  evidence  of  any  prior  possession 
or  elder  title;  and  it  can  not.be  doubted  that  proof  of  such  an 
ancient  and  long-continued  possession  and  occupation  is  good 
prima  facie  evidence  of  a  seisin  in  fee  simple.  In  a  writ  of  right, 
as  well  as  in  a  writ  of  entry,  a  title  by  disseisin  is  a  good  and 
sufficient  title,  unless  a  better  can  be  shown  by  the  tenant:  Lit., 
sec.  478.  If,  then,  John  Hunt  had  no  better  title,  he  had  a  good 
title  by  disseisin;  for  we  consider  the  evidence  as  establishing 
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the  fact  beyond  controversy,  that  he  was  in  possession  of  the 
premises  for  more  than  forty  years,  and  died  seised;  for  there  is 
no  proof  tliat  he  was  disseised  by  his  son  Ebenezer,  under  whom 
the  tenant  claims.  His  possession  was  not  adverse,  and  must 
he  presumed  to  be  under  his  father;  and  if.  he  had  concurrent 
possession  with  his  father,  that  certainly  would  not  constitute 
«  disseisin. 

It  has  been  objected,  that  since  the  time  when  Ebenezer  first 
l)egan  to  take  the  principal  management  of  the  farm,  the  esplees 
were  taken  by  him;  but  considering  him  as  occupying  under 
liis  iaiher,  this  is  not  a  valid  objection.  The  taking  by  the  ten- 
ant is  the  taking  by  the  landlord:  4  Dane's  Abr.  29,  30.  And 
from  the  whole  evidence,  there  can  be  no  question  that  the  pos- 
session or  occupation  by  Ebenezer  was  by  the  permission  of  his 
father,  so  far  as  he  was  capable  of  giving  permission,  and  with 
the  acquiescence  of  his  mother  and  the  rest  of  the  family.  We 
are  of  opinion,  therefore,  that  the  seisin  of  John  Hunt  contin- 
ued up  to  the  time  of  his  death,  and  that  during  his  life- 
time, the  profits  of  his  farm  must  be  considered  as  taken  by  him, 
^r  for  his  use  and  benefit. 

^Che  next  question  to  be  determined  is,  whether  Ebenezer  Hunt 
liad,  after  the  death  of  his  father,  gained  a  good  title  by  dis- 
seisin. He  continued  in  the  possession  of  the  premises  for  mqre 
than  thirty  years  after  that  event;  and  the  tenant's  counsel  con- 
tend that  he  thereby  gained  a  good  title,  by  disseisin,  against  the 
other  children  and  heirs  of  John  Hunt.  This  question  involves 
another,  namely,  whether  the  plea  of  darrein  seisin  is  a  good 
plea  in  a  writ  of  right.  This  is  said  to  be  doubtful;  but  the 
grounds  of  doubt  do  not  seem  to  be  stated  with  precision,  nor 
to  be  satisfactory.  Eoscoe,  in  his  Treatise  on  Real  Actions,  vol. 
1,  p.  206,  says,  that  "  the  reason  given  against  such  a  plea  is, 
that  the  tenant  may  tender  the  demi-mark,  and  have  the  ances- 
tor's seisin  inquired  into."  This  reason  for  the  doubt  is  not 
stated  by  Judge  Jackson,  in  his  Treatise  on  Heal  Actions,  p.  285; 
and,  upon  the  authorities,  the  doubt  does  not  seem  to  rest  on 
any  reasonable  and  substantial  ground.  In  the  writ  of  mori 
d'ancestor,  informed  on  in  the  descender,  in  nuper  obiUy  and  in 
a  writ  of  cosinage,  as  well  as  in  a  writ  of  entry,  it  is  a  good  plea 
that  the  demandant  himself  was  seised  after  the  death  of  the  an- 
cestor: Boscoe,  ubi  sup.  And  we  think,  notwithstanding  the 
doubts  suggested,  that  it  is  a  good  plea  or  defense  in  a  writ  of 
right.  The  tenant,  however,  has  failed  to  make  out  any  such 
defense.     There  is  no  evidence  that  the  demandant  ever  entered 


Oct  1841.]  Hunt  v.  Hunt.  133 

the  premises  after  the  death  of  his  father,  and  became  actually 
seised  of  his  share  therein;  and  before  the  revised  statutes,  he 
could  not  Tnaintain  an  action,  counting  on  his  own  seisin.  In  a 
writ  of  entry,  or  a  writ  of  right,  the  demandant  must  count  on 
an  actual  seisin,  and  a  seisin  in  law  is  insufficient.  Before  entry 
by  the  heir,  after  the  death  of  the  ancestor,  or  an  equivalent  act» 
he  can  not  maintain  an  action  of  trespass,  or  a  writ  of  entiy  on 
his  own  seisin,  unless  the  land  be  vacant  and  unoccupied:  Plowd. 
142;'  2  Eol.  Abr.  553;  TFe/&  v.  Prince,  4  Mass.  67;  Dally  y.  King, 
1  H.  B.  1;  Bac.  Abr.,  Trespass,  E.  3. 

The  law  in  relation  to  the  question  under  consideration,  is 
correctly  stated  in  2  Preston's  Abstracts,  345:  "The  writ  of 
entry  siir  abatement,"  he  says,  ''  must  necessarily  be  grounded 
on  the  seisin  of  the  ancestor;  and  therefore  fifty  years  is  the 
limitation  within  which  a  writ  of  entry  sur  abatement  must  be 
brought.  It  does  not  seem  to  have  ever  been  supposed  that  the 
disseisin  was  to  the  heir,  so  as  to  bar  him,  unless  he  should 
bring  his  action  within  thirty  years."  Nor  can  it  be  maintained^ 
as  a  ground  of  defense,  that  by  the  entry  of  Ebenezer  Hunt» 
after  the  death  of  his  father,  all  the  heirs  became  actually  seised; 
because,  unless  his  entrv  was  adverse  to  the  claims  of  the  other 
heirs,  there  is  no  evidence  of  a  disseisin;  and  on  that  ground 
the  defense  fails. 

The  remaining  ground  of  defense  in  support  of  the  tenant's 
title,  and  that  on  which  his  counsel  seem  principally  to  rely,  is 
the  presumption  arising  from  the  long  possession  of  Ebenezer 
Hunt,  that  the  premises  were  conveyed  to  him  by  his  father,  or 
that  the  other  children  and  heirs  have  relinquished  their  shares 
therein  to  him,  since  the  death  of  their  father.  As  to  the  pre- 
sumption of  a  deed  from  the  father,  we  think  there  is  clearly  no 
ground  on  which  it  can  be  maintained.  Nor  was  it  much  relied 
on  at  the  argument.  The  father  had  not  the  mental  capacity  to 
make  a  legal  conveyance  of  his  property,  or  any  other  binding 
contract;  and  the  occupation  of  Ebenezer  with  his  father,  is  no 
ground  for  the  presumption  of  a  conveyance  from  him,  had  he 
been  of  a  capacity  to  make  a  legal  conveyance.  Ebenezer,  for 
a  number  of  years  before  his  father's  death,  had  the  principal 
but  not  the  sole  management  of  the  farm,  as  the  demandant 
had,  before  the  return  of  Ebenezer  from  Ackworth;  but  the 
father  and  the  mother  assisted.  This  joint  or  mixed  possession 
and  occupation  is  certainly  no  foundation  for  the  presumption 
of  a  grant. 

1.  Browning  t.  SetUm, 
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The  question  then  is  reduced  to  this,  namely,  whether  the 
possession  of  Ebenezer,  after  the  death  of  his  father,  is  a  suffi- 
cient foundation  for  the  presumption  of  a  grant  or  release  from 
the  other  children.  It  must  be  admitted  that  there  is  no  legal 
or  artificial  presumption  of  any  such  grant.  "  In  general,"  as 
remarked  by  Story,  J.,  in  Rlcard  v.  Williams ^  7  Wheat.  110, 
*Mt  is  the  policy  of  courts  of  law,  to  limit  the  presumption  of 
grants  to  periods  analogous  to  those  of  the  statute  of  limita- 
tions, in  cases  where  the  statute  does  not  apply.  But  where  the 
statute  applies,  it  constitutes  ordinarily  a  sufficient  tiUe  or  de- 
fense." So  Lord  Mansfield  says,  in  Eldridge  v.  Knotty  Cowp. 
216,  '*  there  is  no  instance  of  setting  up  any  length  of  time 
within  the  limitation  fixed  by  the  statute,  as  a  bar  to  the  de- 
mand." And  so  Aston,  J.,  remarked,  in  the  same  case,  that 
mere  length  of  time  unaccompanied  with  other  circumstances 
ought  not  to  alter  the  limitation  fixed  by  the  statute  and  set  up 
another.  If  the  law  were  otherwise,  it  would  effectually  alter 
and  do  away  with  the  intended  operation  of  the  statute  of  limi- 
tations. That  impliedly  declares,  that  in  a  writ  of  right  no  dis- 
seisin or  adverse  possession  shall  be  a  bar  unless  it  oontinues 
for  forty  years. 

Now  in  the  present  case  there  are  no  circumstances  superadded 
to  the  adverse  possession  of  Ebenezer  Hunt — ^if  his  possession 
were  adverse — ^leading  to  the  conviction  or  belief  that  he  ever 
had  a  grant  from  the  other  children  and  heirs.  On  the  contrary, 
the  circumstances,  which  were  proved,  rather  tend  to  weaken 
the  presumption  of  any  such  grant.  There  would  have  been 
more  reason  for  the  presumption,  if  the  occupation  had  been  by 
a  stranger.  Ebenezer  had  a  right  to  continue  his  occupation  aa 
one  of  the  heirs;  and  there  is  no  clear  proof  that  his  occupation 
was  intended  to  be  adverse  to  the  claims  of  the  other  heirs.  He 
had  made  considerable  advances  during  the  life  of  his  father,  in 
repairing  the  house,  building  a  bam,  and  for  other  expenses,  for 
which  he  expected,  probably,  to  be  reimbursed  from  the  profits 
of  the  farm.  To  this  the  other  heirs  could  not  reasonably  ob- 
ject. And  this  may  account  for  their  forbearance  to  claim  any 
share  of  the  profits.  Another  circumstance,  suggested  by  the 
demandant's  counsel,  might  have  some  influence  to  prevent  them 
from  inteiposiQg  any  such  claim.  It  appeared  that  Ebenezer 
Lad  acquired  a  large  estate,  which  his  brothers  and  his  sister 
might  reasonably  expect  to  inherit;  and  if  so,  they  might  have 
been  unwilling  to  advance  claims  that  perhaps  might  give  offense. 
But  whether  these  suppositions  are  probable  or  not,  we 
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{here  is  no  eyidence  to  warrant  the  inference,  tbat  a  oonyejanoe 
to  Ebenezer  from  the  other  heirs  has  eyer  been  made.  The 
probability  of  such  an  act  is  not  sufficient.  The  evidence  to 
mipport  a  natural  presumption  of  a  fact  must  be  such  as  to  lead 
the  mind  to  a  conscientious  belief  of  its  existence,  beyond  a  rea- 
sonable doubt.  This  the  eyidence  in  the  present  case  fails  to 
do;  and,  as  it  seems  to  us,  it  fails  to  establish  a  reasonable 
probability  of  any  such  conveyance  as  is  set  up  by  the  tenant  to 
defeat  the  demandants  right.  That  right  is  not  barred  by  the 
statute  of  limitations,  and  ought  not,  therefore,  to  be  defeated 
by  any  presumption  or  inference  not  supported  by  convincing 
and  satisfactory  evidence. 
Judgment  on  the  verdict. 

Gted  in  Pee2e  T.  Gftever,  S  Allen,  92,  to  the  pobt  tluii  a  tanant  in  a  writ  of 
mttry  can  not  aet  np  an  outstanding  title  in  a  atrangor,  ezoept  for  the  mere 
porpoae  of  rabntthig  the  demandant's  evidenoe  of  aeiain. 


Sambok  v.  Thobsiton. 

[S  IfsTOAur,  376.] 

OuaDTAii  PBomaoB,  wmur  Indobsxb  is  Gonsideked  ak. — ^Whero  the  payee 
of  a  promiaaory  note  has  taken  it  and  carried  it  away,  bat,  on  the  same  or 
Uie  next  day,  retoma  it  to  the  maker  with  a  request  to  have  him  prooore 
an  indorser  thereon,  which  the  maker  does,  the  indorser  so  obtained  will 
be  considered  an  original  promirar,  and  aa  saoh  jointly  and  severally 
liable  with  the  maker. 

BxiODTiON  OF  0XXD  AND  Dkuvibt  THXRBor  TO  EsaiSTEB  for  the  purpose  of 
registration,  without  delivery  to  the  grantee,  vests  no  title  in  him,  and 
nothing  passes  thereby. 

AssuxpsiT,  in  which  the  declaration  charged  the  defendant  as 
an  original  promisor.  The  note  was  signed  by  Benjamin  Bus- 
sell  and  indorsed  by  the  defendant.  Plea  non  aamimpsU,  The 
other  facts  are  sufiSdently  stated  in  the  opinion. 

Colby  and  Clifford^  for  the  defendant. 

Coffin  and  Elioi,  for  the  plaintiff. 

By  Court,  Shaw,  C.  J.  Assumpsit  on  a  promissoxy  note, 
against  the  defendant  as  indorser,  who,  not  being  the  payee  of 
the  note,  if  liable  at  all,  must  be  held  to  stand  in  the  character 
of  an  original  joint  promisor  and  surety :  Hunt  v.  Adams,  5  Mass. 
858  [4  Am.  Dec.  68];  S.  C,  6  Id.  519.  Many  cases  have  since 
been  decided  upon  the  same  principle.  But  to  charge  an  in- 
dorser on  this  ground,  it  must  appear  that  he  was  an  original 
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promisor  and  undertaker  with  the  prmcii>al.  If  after  a  note  is 
deliyered,  and  the  contract  complete,  a  person  intending  to  add 
to  the  strength  of  the  note  by  pledging  his  own  credit,  should 
indorse  it,  this  would  be  a  guaraniy,  a  distinct  and  collateral 
contract,  and  would  require  a  new  consideration  to  support  it. 
Whereas,  an  original  promisor  and  surety  is  deemed  in  law  to 
participate  in  the  original  consideration,  and  to  be  bound 
jointly  with  the  princix)al.  This  distinction  is  perfectly  well 
established  in  this  commonwealth,  by  the  decisions  which  were 
cited  by  the  defendant's  counsel.  The  only  question,  therefore, 
on  this  part  of  the  case,  is,  whether  the  defendant  was  such 
original  promisor,  or  whether  he  became  an  indorser  afterwards, 
so  that,  if  bound  at  all,  he  was  bound  only  as  a  guarantor.  It ' 
appears  that  Bussell  was  indebted  to  the  plaintiff  in  the  sum  of 
one  thousand  six  hundred  dollars  or  one  thousand  seven  hun- 
dred dollars,  being  the  amount  due\o  the  plaintiff,  as  master  of 
a  vessel,  on  settlement  of  a  whaling  voyage.  The  plaintiff  re- 
ceived one  note  for  six  hundred  dollars  at  sixty  days,  which  he 
got  discounted  at  a  bank,  and  it  was  paid  at  maturity  by  the 
promisor.  For  the  balance,  the  note  in  question  was  given, 
payable  on  demand  with  interest.  Bussell  made  out  the  plaint- 
iff's account;  and  signed  the  note  in  question  for  the  balance; 
he  then  handed  them  to  Samson,  and  he  took  them  away.  It 
is  stated  by  the  witness,  that  at  that  time  he  manifested  no  dis- 
satisfaction; but  it  is  not  stated  that  he  agreed  to  accept  the 
note  without  other  security.  If  he  took  these  papers,  not  as 
upon  a  final  and  concluded  settlem^it,  but  for  a  general  pur- 
pose, as  for  inquiry  and  examination,  then  he  would  not  be 
bound  by  the  mere  act  of  receiving  them;  and  that  he  did  thus 
take  them  provisionally  is  to  be  inferred  from  the  fact  that  he 
soon  came  back,  and  expressed  his  wish  to  have  a  surety.  And 
that  it  was  so  understood  by  Bussell  may  fairly  be  inferred  from 
the  readiness  with  which  he  received  back  the  note  to  obtain  an 
indorser.  In  this  respect,  the  case  differs  from  the  late  case  of 
Ilsley  V.  Jewett,  2  Mete.  168,  where  the  note  had  been  delivered  and 
accepted,  and  where  the  maker  got  it  back  into  his  possession, 
for  a  special  purpose,  and  then  refused  to  redeliver  it.  It  was 
held  to  be  a  good  and  complete  contract  notwithstanding.  It 
was  delivered  by  one  party  and  accepted  by  the  other,  and  the 
promisee  never  consented  to  give  it  up. 

But  there  is  another  view.  Suppose  when  Samson  brought 
the  note  back,  and  though  delicately,  yet  actually,  asked  for  a 
surety,  Bussell  had  said  ''  no,  the  note  has  been  accepted,  and 


Oct  1841.]  Samson  v.  Thornton.  137 

the  account  is  settled,  and  you  are  bound  by  it."  Supx>ose  be 
ms  rigbt  in  that  respect,  and  might  have  refused  to  take  back 
the  note;  yet  in  fact  he  did  not  do  so;  but,  on  the  contrary,  ac- 
ceded to  the  prox>osal,  and  took  the  note  back.  He  had  no 
motiye  to  do  otherwise,  because  the  plaintiff  held  the  note  on 
demand,  and  had  the  same  power  to  demand  and  compel  pay- 
ment or  security  for  the  note,  which  he  would  have  had  for  the 
account,  if  it  had  not  been  settled  by  note.  But  we  consider 
that  by  acceding  to  the  plaintiff's  request,  and  taking  back  the 
note,  in  order  to  furnish  the  plaintiff  with  a  surety  or  indorser, 
the  parties  by  mutual  consent  rescinded  that  contract,  so  far  as 
to  treat  the  negotiation  as  still  open,  and  when  the  note  was  in- 
dorsed and  redelivered,  it  was  the  original  contract  of  both  the 
promisor  and  indorser,  made  upon  the  same  consideration;  and 
that  the  defendant  became  liable,  as  such  promisor  and  surety, 
without  any  new  consideration. 

But  there  was  another  ground  of  defense,  namely,  that  the 
note  had  been  paid  and  satisfied  by  the  principal,  by  the  convey- 
ance of  a  lot  of  land.  That  there  was  an  agreement  for  such  a 
conveyance  in  satisfaction  of  the  note  seems  to  be  established  by 
proof;  but  the  question  is,  whether  it  was  in  fact  conveyed  so  as 
to  operate  as  a  satisfaction.  Bussell  testified  that  he  agreed  to 
convey,  and  the  plaintiff  to  purchase,  a  lot  of  land  at  thirty 
dollars  a  rod,  which  would  considerably  exceed  the  amount  of 
the  note,  and  that  the  note  was  to  go  in  part  pay. 

It  is  necessary,  for  the  purpose  of  deciding  this  question,  to 
compare  the  dates.  The  deed  bears  date  May  81, 1833.  It  was 
acknowledged  December  26,  1833,  and  was  recorded  December 
80, 1833.  The  plaintiff  went  on  a  voyage  to  sea  August,  1883, 
and  returned  in  February,  1836.  The  attachment  of  the  land, 
by  the  Marine  bank,  as  the  property  of  Bussell,  was  made  on 
the  twenty-sixth  of  January,  1835.  The  question  is,  whether 
the  title  was  at  that  time  vested  in  the  plaintiff,  so  that  he  could 
resist  that  attachment  and  the  levy  of  execution  afterwards  made 
in  pursuance  of  it.  It  is  very  clear,  that  the  deed  was  not  de- 
livered to  the  plaintiff  before  he  went  to  sea,  and  that  it  was  not 
completed.  The  witness  gives  as  a  reason  for  it,  that  the  quantity 
of  land  had  not  been  ascertained  by  admeasurement,  and  of  course 
the  amount  of  the  purchase  money  was  not  ascertained.  But  it 
was  not  acknowledged  till  December,  1833,  long  after  the  plaint- 
iff had  gone,  and  it  vras  then  in  the  hands  of  the  grantor.  He 
then,  having  become  embarrassed,  acknowledged  the  deed  with- 
out inserting  the  consideration,  and  sent  it  to  the  county  regis* 
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tiy.  This  was  the  grantor's  own  act.  A  deed  takes  effect  by 
deliTexy.  An  execation  and  registration  of  a  deed,  and  a  deliv- 
ery  of  it  to  the  register  for  that  purpose,  do  not  vest  the  title  in 
the  grantee.  Nothing  passes  by  it:  Maynard  t.  Mdynard^  10 
Mass.  456  [6  Am.  Dec.  146]. 

This  is  distinguishable  from  the  case  of  Hedge  v.  Drew^  12 
Pick.  141  [22  Am.  Dec.  416],  where  the  father  proposed  to  the 
daughter  to  execute  a  deed  to  her,  and  to  leave  it  with  the  reg* 
ister  for  her  use,  and  she  expressed  her  assent  to,  and  satisfac- 
tion with,  the  arrangement.  She  thereliy  made  the  register  her 
agent  to  receive  the  deed.  Here  was  no  agent  to  accept  the 
deed,  no  delivery  to  give  the  deed  effect  as  a  conveyance,  and 
no  ratification  until  long  after  the  attachment  was  made. 

The  fact  that  Bussell  entered  the  note  as  paid  in  his  note- 
book proves  nothing  more  than  his  opinion.  He  no  doubt  in- 
tended honestly  to  comply  with  his  agreement,  and  convey  the- 
land,  and  did  what  he  could  do  to  accomplish  it;  and  probably 
thought  that  he  had  legally  done  it.  If  he  was  right  in  this 
belief,  the  note  was  paid;  he  probably  thought  so,  and  entered 
it  accordingly. 

On  the  whole,  the  court  are  of  opinion,  that  the  defendant 
was  an  original  promisor;  that  the  note  was  not  paid  by  a  valid 
conveyance  of  the  land,  and  that  the  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 

iHDOBsnfBHT  ON  NoTX  AT  Tim  ov  BxiouTioK,  EFvaoT  ov:  See  BrigH 
V.  Ooirptmitr,  34  Am.  Deo.  43%  note  433;  also  note  to  Per&M  v.  Cbtfiii,  29  Id. 
297,  where  tide  sabjeot  is  disooBsed  fally.  See  also  Riehardmm  ▼.  i^tneobi,  5 
Meto.  203;  UniUm  Bank  qf  WeynunUh  ▼.  WUlia,  8  Id.  509;  Bryani  ▼.  ifiuC- 
Man,  7  Oiuh.  113;  and  Wright  ▼.  Mone,  9  Qrsy,  338,  all  citing  the  principal 


The  pbinoipal  gasb  is  cited  in  Howe  v.  Merrill,  6  Gosh.  83,  to  the  point 
that  where  a  defendant's  name  is  not  put  on  a  note  until  after  its  negotiation 
to  a  creditor,  the  defendant  oonld  in  no  sense  be  regarded  as  an  original  party; 
and  in  Euex  Oo,  ▼.  Edmonda,  12  Qiay,  278,  to  the  point  that  some  parol  evi- 
dence is  admissible  to  show  when  the  name  was  put  on  the  note. 

Dbbd  BziouTED  AND  PuT  ON  Bbcobd  bt  Qrantor  does  not  pass  title 
without  some  further  act  of  delivery  and  acceptance:  See  Brabrook  v.  BoBkm 
F.  a  8,  Bank,  104  Mass.  230;  ParmeUe  v.  Shnpwn,  5  WalL  86,  both  citing 
the  principal  case. 

Mkui  Rboobdino  of  Dud  dobs  not  Operatb  as  Deuvbbt:  See  Hawbe§ 
T.  Pike,  105  Mass.  563»  citing  the  principal  case;  Ohea$  v.  Gtet,  21  Am.  Dec 
850,  note  361. 
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Commonwealth  v.  Loud. 

[8  Mbxoalv,  828.] 

ObvnonoK  bdobx  JnsnoB  ov  Peaob,  and  Perfobmakob  ov  Smrnraa 
Ikposbd,  oonBtitate  a  bar  to  an  indictment  for  the  same  offense,  althongh 
the  judgment  upon  which  the  sentence  was  rendered  waa  ao  defeotiT* 
that  it  woald  have  been  reversed  on  error. 

InnoTioaiT  for  larceny.    The  opinion  states  the  case. 
MaUeU  and  Kingsbury,  for  the  defendant. 
Austin,  attomey-generdl,  for  the  commonwealth. 

By  Court,  Putnax,  J.  This  case  comes  before  us  on  excep- 
tions to  the  ruling  of  the  court  of  common  pleas,  and  we  decide 
it  on  the  last  which  appears  to  be  made,  namely,  that  the  de- 
fendant offered  to  prove  the  record  and  proceedings  of  a  prior 
conviction  for  the  same  offense,  before  a  justice  of  the  peace,  as 
a  bar,  but  that  the  court  ruled  that  the  same  did  not  constitute 
a  bar  to  this  prosecution.  And  the  attorney-general  admits 
that  this  case  is  to  be  taken  and  considered  by  the  court,  as  if 
that  plea  had  been  formally  made  with  proper  averments;  that 
the  larceny  of  which  the  defendant  was  convicted  was  of  the 
same  property,  for  the  stealing  of  which  he  has  been  again 
indicted  and  convicted;  and  that  the  defendant  submitted  to 
the  former  judgment,  and  performed  the  sentence.  But  it  is 
contended  for  the  commonwealth,  that  the  supposed  former  con- 
viction was  not  only  erroneous,  but  was  merely  void.  In  the 
case  of  CommomoedUh  v.  PhiUips,  16  Pick.  211,  it  was  held,  that 
a  conviction,  on  a  complaint  in  similar  form  to  that  which  was 
used  in  the  case  at  bar,  was  erroneous;  and  the  judgment  was 
arrested.  The  defendant  excepted  to  that  judgment,  as  he  well 
might.  But  in  the  case  at  bar,  the  defendant  waived  any  ex- 
ception to  the  judgment,  complaint,  proceedings,  or  sentence; 
and  he  has  performed  the  sentence. 

The  commonwealth  now  desire  to  have  those  proceedings 
held  for  nothing,  so  that,  by  an  indictment  in  technical  and 
legal  form,  the  defendant  may  be  again  tried  and  punished  for 
the  same  offense  of  which  he  has  been  informally  convicted. 
We  can  not  think  that  those  proceedings  before  the  magistrate 
were  merely  void.  On  the  contrary,  it  is  reasonable  to  believe, 
that  the  complainant  intended  to  prosecute  for  a  larceny.  The 
defendant  understood  it  so,  and  so  did  the  magistrate.  Now 
the  judgment  that  the  defendant  was  guilty,  although  upon 
proceedings  which  were  erroneous,  is  good  until  the  same  be 
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reversed.  This  rule  of  criminal  law  is  well  settled.  It  was  the 
right  and  privilege  of  the  defendant  to  bring  a  writ  of  error, 
and  reverse  that  judgment;  which  writ  would  have  been  sustained 
by  the  case  before  cited  of  Commonwealth  v.  Phillips ;  but  he 
might  well  waive  the  error  and  submit  to  and  perform  the  judg- 
ment and  sentence,  without  danger  of  being  subjected  to  an- 
other conviction  and  punishment  for  the  same  ofifense:  Vaux'8 
Tose,  4  Co.  45;  2  Hale  P.  C.  251;  2  Hawk,  c.  36,  sec.  10  et  seq.; 
1  Stark.  Crim.  PI.  (2d  ed.)  329,  330. 

The  evidence  which  was  offered,  we  think,  constituted  a  good 
defense  to  the  indictment.  The  bill  of  exceptions  is  sustained. 
Therefore  the  verdict  should  be  set  aside,  and  the  defendant 
should  go  thereof  discharged,  without  day. 


Cited  in  CcmmonweaUh  v.  KMi^  8  Meto.  532,  to  the  point  that  where  a 
defendant  sabmitted  to  an  enxmeous  conviotion  and  suffered  the  pnniahment, 
the  judgment  under  which  the  penalty  waa  inflicted  will  not  be  treated  as  a 
nullity,  but  will  stand  good  till  reversed;  and  in  Wood  v.  Souikwkkf  97  Mass. 
85d,  to  the  point  that  a  complaint  or  an  indictment  may  set  forth  an  offense 
sufficiently  to  make  a  conviction  or  acquittal  a  bar  to  a  second  trial  of  the 
defendant  for  the  same  acts,  although  it  would  be  adjudged  bad  on  motion  to 
quash  or  on  demurrer. 


Obiental  Bane  v.  Haskinb. 

[3  Hbtoaut,  832.] 

BiooKnABT  EvmsNGB  MAT  BB  GivEN,  OF  CONTENTS  ov  Papsb  whioh  bas 
been  superseded  by  execution  of  a  new  agreement  between  the  parties 
thereto,  touching  the  same  subject-matter,  where  the  party  to  whom  it 
was  surrendered  makes  affidavit*  that  he  has  made  diligent  search  for  it, 
but  can  not  find  it,  and  that  be  supposes  it  to  have  been  destroyed. 

SlGBBT    TBUST  InOONSISTENT  WITH    TERMS  OF  SaLE  OF  PrOPSBTT,   though 

evidence  of  fraud,  if  not  satisfactorily  accounted  for,  is  not  fraud  per  se, 
nor  conclusive  evidence  of  it.  And  there  is  no  distinction,  in  this  re- 
spect, between  cooveyances  of  real  and  of  personal  estate. 
OowETANCB  Fraudulent  as  against  Gbeditobs  or  against  subsequent 
purchasers  is  voidable  only,  not  abeolutely  void,  and  may  be  purged  ol 
the  fraud  by  matter  ex  poit  /ado,  whereby  the  fraudulent  intent  is 
abandoned,  and  the  conveyance  confirmed  for  a  good  and  adequate  con- 
sideration bonajlde, 

Wbtt  of  entry.  The  demandants  claimed  under  a  levy  of  an 
eoceoution  against  John  Haskins,  and  the  tenant  claimed  under 
a  deed  from  the  same  person.  The  demandants  attempted  to 
impeach  this  deed  as  fraudulent  against  creditors.  The  jury 
f oimd  for  the  tenant.  The  other  facts  sufficiently  appear  fmm 
the  opinion. 
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B.  B.  Curtis  and  Clarhe,  for  the  demandants. 
ChoaJte^  for  the  tenant. 

By  Court,  Wildb,  J.  Seveial  exceptions  have  been  taken  to 
the  ruling  of  the  court  at  the  trial,  as  to  the  admission  of  evi- 
dence, and  to  the  instructions  given  to  the  jury.  These  excep- 
tions have  been  taken  into  consideration  by  tiie  court,  after  hear- 
ing the  ai^^uments  of  counsel,  and  the  opinion  we  have  formed 
thereon  I  will  now  briefly  state. 

The  tenant  was  permitted  to  prove  by  parol  the  contents  of  a 
certain  paper,  being  a  written  agreement  whereby  he  had  agreed 
to  reconvey  the  demanded  premises  to  the  witness,  on  a  certain 
contingency.  It  was  testified  by  the  witness,  that  this  paper 
had  been  given  up  by  him  to  the  tenant,  after  they  had  made  a 
new  agreement  by  which  the  witness  relinquished  all  claim, 
under  said  written  agreement,  for  a  reconveyance.  And  the  ten- 
ant thereux>on  made  affidavit,  that  he  had  made  diligent  search 
for  said  paper  and  could  not  find  it,  anid  that  he  8upx>osed  it  was 
destroyed.  This  evidence  was  decided  to  be  sufficient  to  prove 
the  loss  or  destruction  of  the  written  agreement,  so  as  to  c^dmit 
secondary  evidence  of  its  contents;  and  we  are  clearly  of  opin- 
ion, that  it  was  rightly  so  decided.  As  between  the  parties,  the 
paper  had  become  of  no  importance,  by  reason  of  the  new  agree- 
ment; and  the  destruction  of  it,  if  it  was  destroyed,  would  fur- 
nish no  proof  nor  create  any  suspicion  of  a  fraudulent  design  in 
its  destruction.  If  it  had  continued  a  subsisting  security,  and 
had  been  voluntarily  destroyed,  it  might  have  admitted  a  differ- 
ent inference,  and  the  case  of  Blade  V.  Noland,  12  Wend.  173 
[27  Am.  Dec.  126],  might  perhaps  have  been  applicable.  But 
the  primary  evidence  in  this  case  repels  the  inference  there  made, 
and  proves,  as  satisfactorily  as  the  nature  of  the  case  admits, 
that  the  paper  had  been  lost  or  destroyed;  and  in  either  case, 
the  secondary  evidence  was  admissible. 

The  next  question  to  be  determined  is,  whether  there  are  any 
legal  exceptions  to  the  instructions  given  to  the  jury.  It  is  ob- 
jected in  the  first  place,  that  the  evidence  disclosed  a  secret  trust 
in  the  conveyance  from  John  Haskins  to  the  tenant,  which  ren- 
dered it  fraudulent  against  creditors,  and  that  the  evidence  of 
the  fraudulent  intent  vras  conclusive.  That  this  is  not  the  law 
in  respect  to  the  sale  and  conveyance  of  personal  property  is  un- 
questionable. A  secret  trust  inconsistent  with  the  terms  of  a 
sale  of  property  is  evidence  of  fraud,  if  not  satisfactorily  ao« 
counted  for;  but  it  is  not  fraud  per  se,  nor  conclusive  evidence 
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of  fraud.  But  it  is  contended,  Chat  there  is  a  distinction  be- 
tween the  convejance  of  real  and  personal  estate;  and  there  are 
dida  in  8upx>ort  of  such  a  distinction.  But  they  do  not  seem  to 
us  to  be  well  founded  on  principle  or  authority.  The  decision 
in  the  case  of  CiUler  t.  Dickinaon^  8  Pick.  886,  is  expressly  to 
the  contmiy.  In  that  case,  it  was  decided  that  an  absolute  con- 
▼ejanoe  of  land,  the  gnuator  taking  back  a  writing  not  under 
seal,  for  a  reconveyance  on  a  condition,  was  not  per  se  fraudu- 
lent as  against  creditors.  That  was  a  case  in  all  respects  similar 
to  the  present,  so  far  as  it  relates  to  the  question  under  consider- 
ation, and  is  dedsive.  A  question  somewhat  similar  has  been 
much  discussed,  and  upon  which  there  are  conflicting  decisions. 
It  was  laid  down  by  Bnller,  J.,  in  Edwards  t.  Harben,  2  T.  B. 
696,  as  a  general  rule,  that  in  the  transfer  of  goods  and  chattels, 
the  possession  must  accompany  and  follow  the  deed,  and  that  an 
absolute  conyeyance  without  possession,  was  in  point  of  law  fraud- 
ulent, and  not  merely  eyidence  of  fraud.  That  this  was  not  consid- 
ered to  be  the  law  in  ancient  times  appears  yeiy  clearly  by  Jhoyne^B 
case,  3  Go.  80.  It  was  in  that  case  held,  that  asecret  trust,  and 
the  x>ossession  of  the  goods  sold  by  the  vendor  after  the  sale,  were 
only  badges  of  fraud  and  were  not  fraudulent  per  se.  And  so 
it  was  considered  in  several  subsequent  cases.  And  so,  I  think, 
the  law  is  now  held'  in  England,  notwithstanding  the  case  ol 
Edwards  v.  Harben,  and  some  other  cases.  In  this  common- 
wealth, it  has  been  uniformly  held  that  a  sale  of  goods  may  be 
valid,  although  the  possession  does  not  accompany  and  follow 
the  conveyance;  that  the  subsequent  possession  by  the  vendor  is 
evidence  of  a  secret  trust  and  collusion  between  the  parties,  to 
be  submitted  to  a  jury;  but  that  it  is  not  conclusive  evidence  of 
fraud:  16  Mass.  247;'  16 Id.  279 ;« 1  Pick.  296,"  399;*  2 Mete.  268.* 
See  also  Cowp.  432;'  2  Bulst.  226;'  2  Bos.  &  Pul.  60,^  By.  & 
Moo.  312;'  4  Bam.  &  Ores.  664;''  1  Mau.  &  Sel.  264;"  4  Taunt. 
823;"  8  Id.  838;"  3  Barn.  &  Add.  498;"  7  Wend.  438;"  8  <3ow» 
166;"  8  Id.  463;"  3  Yerg.  476,"  602." 

Another  objection  to  the  instructions  to  the  jury  is  much  relied 
on  by  the  counsel  for  the  demandants,  in  regard  to  which  theirs 

1.  Broola  t.  P&wers:  S.  O.,  8  Am.  Deo.  09.   11.  Leonard  y.  Baker. 

2.  Nen  Bmgland  M.  Im,  Co.  y.  CkamdUr,    19.  fFofHiu  t.  Birtk, 
8.  BartleU  t.  WUUam»,  18.  Jetepk  y.  Ingram. 

4.  BadloMV. Tucker;  8. 0.,  11  Am.  Deo. 903.  U.  MartindaU  w.  BooOL 
6.  Briggt  r.  Parkwum.  16.  Jackeon  y.  Timmttmam, 

6.  Cadoffon  r.  KemneU.  16.  BiueU  y.  Hopkim;  8.0^10  Am.  Dto.  SHH 

7.  Stone  r.  Ombham.  17.  Seward  t.  Joefewm. 

8.  Kidd  y.  BaioUnaon.  18.  Oallen  y.  Thomtpeon;  fL  0.,  U  Aai.]>M,  Ml* 
.    8.  Baatipood  y.  Brown,                                 10.  Parwin  y.  Hamdieg. 

10.  Latiwur  t.  Bateon. 
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tare  several  confliotiiig  decisions  in  which  the  question  has  been 
vexj  folly  discussed.  The  objection  is  to  that  part  of  the  charge 
in  which  the  jury  were  instructed,  that  although  they  might  be 
of  opinion  that  the  conveyance  to  the  tenant  was  originally 
fraudulent  as  against  creditors,  yet  if  they  should  be  of  opinion, 
that  there  was  no  fraudulent  intent  in  the  subsequent  settlement 
and  adjustment  of  the  concerns  between  the  parties,  and  that 
there  was  no  intention  to  delay  or  defraud  creditors,  and  that 
the  transaction  was  bona  fide  and  fair,  then  that  the  transaction 
would  purge  any  supposed  fraud  in  the  deed.  It  is  objected 
that  the  original  conveyance  to  the  tenant  was  absolutely  void 
as  against  creditors,  and  not  merely  voidable  by  them,  so  that 
no  subsequent  transaction  could  purge  the  fraud. 
This  objection  is  sustained  by  the  cases  of  Preston  v.  Gro/ut, 

1  Conn.  627,  note,  and  MerriU  v.  Meachum,  6  Day,  841.  In  the 
latter  case  it  was  decided  that  a  deed  made  with  an  intent  to  de- 
fraud creditors  was  absolutely  void,  and  that  no  subsequent  act 
of  the  parties  could  render  the  deed  valid  against  creditors.  In 
that  case,  the  deed  was  not  delivered  to  the  grantee  when  it  was 
made;  but  when  it  was  made  known  to  him,  he  assented  to  it, 
and  paid  an  adequate  consideration  for  a  part  of  the  land,  and 
xeconveyed  the  residue  to  the  first  grantor.  The  case  was  de- 
cided upon  a  supposed  distinction  between  the  eflEects  on  a  con- 
veyance, by  stat.  13  Eliz.,  c.  6,  and  stat.  27  Eliz.,  c.  4.  Two 
of  the  judges.  Smith  and  IngersoU,  dissented  from  the  opinion 
of  the  majority  of  the  judges,  and  for  reasons,  as  it  seems  to  us, 
very  forcible  and  convincing.  The  distinction,  however,  on 
which  these  cases  were  decided,  was  maintained  by  Chancellor 
Kent,  in  Roberta  v.  Anderson^  3  Johns.  Ch.  871.  The  question 
was  afterwards  very  fully  discussed  by  Story,  J. ,  in  Bean  v.  Smith, 

2  Mason,  252,  and  he  fully  concurred  in  the  opinion  expressed 
by  the  dissenting  judges  in  Connecticut.  He  considered  the 
distinction,  on  which  those  cases  in  Connecticut  were  decided, 
as  entirely  novel  and  unsupported  by  any  previously  adjudged 
case,  or  by  any  sufficient  reason.  And  the  same  opinion  was 
expressed  by  Parker,  C.  J.,  in  Somea  v.  Brewer,  2  Pick.  198  [18 
Am.  Dec.  406]:  "  Great  weight/'  he  said, ''  should  be  attached 
to  the  opinion  of  such  men  as  composed  that  court,  and  the 
more,  as  their  opinion  is  unequivocally  approved  of  and  sanc- 
tioned by  Mr.  Chancellor  Kent.  Still  as  their  decision  runs 
counter  to  all  our  practical  notions,  and  to  many  judicial  decis- 
ions in  this  state;  as  it  was  combatted  with  great  force  by  a  very 
eminent  member  of  the  Connecticut  bench;  and  as  the  decree  of 
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the  clianoellor  of  New  York  was  reversed  in  the  court  of  errors^ 
conformably  to  the  opinion  of  the  common  law  judges  of  that 
state;  we  can  not  think  it  will  be  adopted  beyond  the  jurisdic- 
tion of  Connecticnt."  See  also  4  Kent's  Com.,  8d  ed«,  464,  and 
note. 

TTe  entirely  concur  in  the  opinions  expressed  by  Chief  Justice 
Parker  and  Mr.  Justice  Stoiy,  and  for  the  reasons  by  them  as* 
signed  in  the  discussion  of  the  question.  We  think  there  is  no 
such  distinction  between  the  13  and  27  of  Eliz.,  as  was  main- 
tained by  the  majority  of  the  court  in  Connecticut,  but  that  con* 
yeyances,  fraudulent  as  against  creditors  or  against  subsequent 
purchasers,  are  voidable  only,  and  not  absolutely  void;  and  that 
if  the  fraudulent  grantee  conveys  the  estate  to  a  bonajide  pur- 
chaser for  a  valuable  consideration,  the  conveyance  is  good,  and 
the  first  grant  will  be  purged  of  the  fraud.  And  so  we  hold 
that  such  a  fraudulent  grant  may  be  purged  of  the  fraud  by 
matter  ex  post  facto,  whereby  the  fraudulent  intent  is  abandoned, 
and  the  grant  confirmed  for  a  good  and  adequate  consideration 
bona  fide:  Comb.  222/  249;'  1  Sid.  183 ,•»  1  New  Bep.  332;*  10 
Johns.  185;*  12  Id.  552;*  14  Id.  407;'  1  Johns.  Ch.  271.' 
And  so  it  was  held  in  Thonuia  v.  Ooodtoin,  12  Mass.  140.  In 
that  case,  one  who  was  summoned  as  trustee  had  received  goods 
under  circumstances  indicative  of  fraud,  and  which  would  have 
fixed  him  as  trustee;  but  before  the  service  of  process  ux>on 
him,  he  had  paid  debts  of  the  principal  to  the  amount  of  the 
goods  received,  and  he  was  discharged.  And  a  similar  decision 
was  made  in  Huichins  v.  Sprague,  4  N.  H.  469  [17  Am.  Dec.  439]. 

These  decisions  are  in  accordance  with  the  instructions  to  the 
jury  in  the  present  case,  and  we  are  of  opinion  that  the  excep- 
tions taken  can  not  be  maintained.  Whether  the  jury  found 
there  was  any  fraud  in  the  original  conveyance  does  not  appear. 
But  if  they  did,  we  think  it  was  competent  for  them  to  return 
a  verdict  for  the  tenant,  if  they  believed  from  the  evidence  that 
the  fraud  was  purged  by  a  bona  fide  settlement,  and  a  full  pay- 
ment for  the  land,  before  the  plaintiffs'  attachment. 

Judgment  on  the  verdict. 

Pabol  Evidenob  is  Apmtpwtblb  to  Prove  Contents  ov  Lost  WBimroi 
See  Pruden  v.  Alden,  34  Am.  Deo.  51,  note  53,  where  other  cases  in  this 
series  are  collected.  In  Stone  v.  Sanborn,  104  Mass.  325,  the  principal  case 
is  cited  to  the  point  that  a  party  who  willfully  destroys  a  document  will  not 


1.  Porter  t.  Clinton,  6.  Jocfeton  t.  Hemry;  S.  O.,  6  Am.  Deo.  i 

a.  SnaH  T.  WilliafM.  6.  Verplank  t.  SUrry;  S.  0.,  7  Am.  Dee.  Mft 

8.  Prodgert  r.  Lanffham,  7.  Jadeton  t.  WaUk, 

4.  J>—  T.  Martyr,  1  Boe.  k  P.  N.  B.  889.  8.  Sterry  t.  Arden. 
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be  permitted  to  testify  as  to  its  contents,  antil  he  has  introduced  evidence  to 
rebat  the  inference  of  fraud  arising  from  his  act.  Bat  in  Smith  ▼.  Holyoht^ 
112  Id.  521,  citing  the  principal  case,  it  was  decided  that  where  the  trial 
judge  found  that  the  papers  were  not  fraudulently  destroyed,  the  supreme 
court  would  not  interfere  with  that  finding. 

GoNYETAKCK  Pubpobuno  TO  BE  ABSOLUTE,  but,  in  fact,  accompanied  by 
a  secret  trust,  was  held  fraudulent  and  void  as  to  creditors  in  McCuUoeh  ▼. 
JIutckinaon,  32  Am.  Dec.  776.    See  also  Birely  v.  Sudey,  25  Id.  303. 

Retention  of  PossEbsioN  by  Vendor  on  Sale  of  Chattels,  Effect  of: 
See  Mcuon  v.  ^oncf,  33  Am.  Dec.  243;  Eagle  v.  Eichelberger,  31  Id.  449,  and 
note  450,  where  cases  on  this  subject  are  collected,  and  the  rule  on  this  point 
in  different  states  is  stated:  Moore  ▼.  KeUey,  26  Id.  283,  note  284;  Oobum  r, 
Pickering,  14  Id.  375,  note  383. 

Bona  Fida  Pctbchaser  from  Fbadulent  Grantee  oars  Good  Title: 
See  Hood  ▼.  Fahnestoek,  34  Am.  Dec.  489,  note  492;  Price  v.  JunHji^  28  Id. 
685,  note  688,  where  other  cases  are  collected;  also  Oreen  v.  Tanner,  8  Meto. 
422,  and  ChoUau  ▼.  Jones,  11  HL  322,  both  citing  the  principal  case. 

CONYETANCBS  FRAUDULENT  AS  TO  CREDITORS  ARE  NOT  PER  SE  FRAUDU- 
LENT AND  Void:  Murphy  v.  Marland,  8  Cush.  577,  citing  the  principal  case. 
See  also  note  to  Eagle  v.  Mehelberger,  31  Am.  Dec.  450.  In  Lynde  v.  Mc' 
Oregor,  13  Allen,  181,  the  principal  case  is  cited  as  authority  for  the  position 
that  if  any  part  of  t£e  original  purpose  is  fraudulent  the  whole  may  be 
avoided,  and  if  part  is  fradulent  it  vitiates  the  whole.  And  in  Orowntnshield 
T.  Kittridge,  7  Mete  524,  and  in  Harvey  v.  Varney,  98  Mass.  120,  it  is  cited 
to  the  point  that  a  oonveyance  fraudulent  as  to  creditors  in  its  inoeptioii  may 
be  purged  of  the  fraud  by  matter  ex  post  facto. 


Wbstwokch  v.  Day 

[8  MsTOAZjr,  862.] 

FkKPEB  OF  LoflT  PROPERTT  HAS  A  LiRN  THEREON  for  the  amount  of  the  re- 
ward offered  by  the  loser  for  its  restoration,  and  he  may  retain  powea 
sion  thereof  until  the  reward  is  paid. 

Tboyeb  for  a  watch.    The  facts  appear  from  the  opinioou 

E.  Ames^  for  the  plaintiff. 

Horner^  for  the  defendant. 

By  Court,  Shaw,  C.  J.  Although  the  finder  of  lost  properly 
on  land  has  no  right  of  salvagei,  at  common  law,  yet  if  the  loser 
of  property,  in  order  to  stimulate  the  yigilance  and  industry  of 
others  to  find  and  restore  it,  will  make  an  express  promise  of  a 
reward,  either  to  a  particular  person,  or  in  general  terms  to  any 
one  who  will  return  it  to  him,  and,  in  consequence  of  such  offer, 
one  does  return  it  to  him,  it  is  a  Talid  contract.  Until  something 
is  done  in  pursuance  of  it,  it  is  a  mere  offer,  and  may  be  revoked. 
But  if,  before  it  is  retracted,  one  so  far  complies  with  it,  as 

Am.  Btc.  Vol.  ZZZyn— 10 
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to  perform  the  labor  for  which  the  reward  is  stipulated,  it  is  the 
ordinary  case  of  labor  done  on  request,  and  becomes  a  contract 
to  pay  the  stipulated  compensation.  It  is  not  a  gratuitous  serv- 
ice, because  something  is  done  which  the  party  was  not  bound 
to  do,  and  without  such  offer  might  not  have  done:  Symmes  t. 
Ihufier,  6  Mass.  344  [4  Am.  Dec.  142].  But  the  more  material 
question  is,  whether,  under  this  offer  of  reward,  the  finder  of 
the  defendant's  watch,  or  the  father,  who  acted  in  his  behalf 
and  stood  in  his  right,  had  a  lien  on  the  watch,  so  that  he  waa 
not  boimd  to  deliyer  it  till  the  reward  was  paid. 

A  lien  may  be  given  by  express  contract,  or  it  may  be  implied 
from  general  custom,  from  the  usage  of  particular  trades,  fronk 
the  course  of  dealing  between  the  particular  parties  to  the  trans- 
action, or  from  the  relations  in  which  they  stand,  as  principal 
and  factor:  (Treen  v.  JPbnTier,  4  Bur.  2221.  In  Kirbman  y,  Shaw-- 
cross,  6  T.  B.  14,  it  was  held,  that  where  certain  dyers  gave  gen- 
eral notice  to  their  customers,  that  on  all  goods  received  for 
dyeing,  after  such  notice,  they  would  have  a  lien  for  their  gen- 
eral balance,  a  customer  dealing  vnth  such  dyers,  after  notice  of 
such  terms,  must  be  taken  to  have  assented  to  them,  and  thereby 
the  goods  became  charged  with  such  lien,  by  force  of  the  mu- 
tual agreement.  But  in  many  cases  the  law  implies  a  lien,  from 
the  presumed  intention  of  the  parties,  arising  from  the  relation 
in  which  they  stand.  Take  the  ordinary  case  of  the  sale  of 
goods,  in  a  shop  or  other  place,  where  the  parties  are  strangera 
to  each  other.  By  the  contract  of  sale,  the  property  is  consid- 
ered as  vesting  in  the  vendee;  but  the  vendor  has  a  lien  on  the 
property  for  the  price,  and  is  not  boimd  to  deliver  it,  till  the 
price  is  paid.  Nor  is  the  purchaser  bound  to  pay,  till  the  gooda 
are  delivered.  They  are  acts  to  be  done  mutually  and  simulta- 
neously. This  is  founded  on  the  legal  presumption,  that  it  waa 
not  the  intention  of  the  vendor  to  part  with  his  goods,  till  the 
price  should  be  paid,  nor  that  of  the  purchaser  to  part  with  his 
money,  till  be  should  receive  the  goods.  But  this  presumption 
may  be  controlled,  by  evidence  proving  a  different  intent,  as 
that  the  buyer  shall  have  credit,  ^r  the  seller  be  paid  in  some- 
thing other  than  money. 

In  the  present  case,  the  duty  of  the  plaintiff  to  pay  the  stipu* 
lated  reward  arises  from  the  promise  contained  in  his  advertise- 
ment. That  promise  was,  that  whoever  should  return  his  watch 
to  the  printing  office  should  receive  twenty  dollars.  No  other 
time  or  place  of  payment  was  fixed.  The  natural,  if  not  the 
necessary  implication  is  that  the  acts  of  performance  were  to  be 
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mutual  and  simtiltaneoTis:  the  one  to  give  up  the  'watch,  on  pay- 
ment of  the  reward;  the  other  to  pay  the  reward,  on  receiying 
the  watch.  Such  beings  in  oi;ur  judgment,  the  nature  and  l^gal 
eifeet  of  this  contract,  we  are  of  opinion  that  the  defendant,  on 
being  ready  to  deliTer  up  the  watch,  had  a  right  to  rec^ye  the 
rewud,  in  behalf  of  himself  and  his  son,  and  was  not  bound  to 
surrender  the  actual  possession  of  it,  till  the  reward  was  paid; 
and  therefore  a  refusal  to  deliyer  it,  without  such  payment,  was 
not  a  conyersion. 

It  was  competent  for  the  loser  of  the  watch  to  propose  his 
own  terms.  He  might  have  promised  to  pay  the  reward  at  a 
giyen  time,  after  the  watch  should  haye  been  restored,  or  in  any 
other  manner  inconsistent  with  a  lien  for  the  reward,  on  the 
article  restored,  in  which  case,  no  such  lien  would  exist.  The 
person  restoring  the  watch  would  look  only  to  the  personal  re- 
sponsibiliiy  of  the  advertiser.  It  was  for  Ihe  latter  to  consider, 
whether  such  an  offer  would  be  equally  efficacious  in  bringing 
back  his  lost  property,  as  an  offer  of  a  reward  secured  by  a 
pledge  of  the  property  itself;  or  whether,  on  the  contrary,  it 
would  not  afford  to  the  finder  a  strong  temptation  to  conceal  it. 
With  these  motives  before  him,  he  made  an  offer,  to  pay  the 
reward  on  the  restoration  of  the  watch;  and  his  subsequent 
attempt  to  get  the  watch,  without  performing  his  promise,  is 
equally  inconsistent  with  the  rules  of  law  and  the  dictates  of 
justice. 

The  circumstance,  in  this  case,  that  the  watch  was  found  by 
the  defendant's  son,  and  by  him  delivered  to  his  father,  makes 
no  difference.  Had  the  promise  been  to  pay  the  fiinder,  and  the 
suit  were  brought  to  recover  the  reward,  it  would  present  a 
different  question.  Here  the  son  deliyered  the  watch  to  the 
father,  and  authorized  the  father  to  receive  the  reward  for  him. 
If  the  son  had  a  right  to  detain  it,  the  father  had  the  same  right, 
and  his  refusal  to  deliver  it  to  the  owner,  without  payment  of 
the  reward,  was  no  conyersion. 

Judgment  for  the  defendant. 

Fiin>SB  or  Lost  Pbopxbtt  Bntitled  to  Rewabd:  See  DeaUmdex  ▼.  WH- 
mm,  25  Am.  Deo.  187,  note  189,  where  the  subject  is  faUy  diBcamed;  also 
Lwing  v.  Boston,  7  Mete.  411,  and  Bffer  v.  StockweUf  14  Cal.  137,  both  citing 
the  principal  caae. 

Finder  has  Lien  to  Extent  of  Ovfeb:  See  note  to  Dedondes  v.  WiUim, 
26  Am.  Dec.  188;  PregUm  v.  Neale^  12  Gray,  223;  VaU  ▼.  DuroM,  7  Allen, 

4oe. 

The  pbinoipal  case  is  DssnKoinsHED  in  Kineaid  ▼.  EcuUmt  98  Mass.  141. 
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Nelson  v.  Boynton. 

[3  ICktoalf*  896.] 

Promise  ov  Son  to  Pat  Note  of  his  Father,  in  case  the  promiue  ahonld 
diaoontinue  an  action  oommenced  on  such  note,  is  within  the  statute  of 
frauds,  and  inyalid  unless  it  is  in  writing. 

To  PROYX  THAT  ATTACHMENT  WAS  MADE  ON  WrIT  WHICH  IS  L08T,  a  per*. 

son  who  saw  the  officer  sign  his  return  thereon  is  a  competent  witneaa^ 
and  it  is  not  necessxuy  that  the  officer  himself  should  be  called,  although 
he  is  within  the  process  of  the  court. 

Assumpsit  on  two  promissory  notes  given  by  the  father  of  the 
defendant  to  the  plaintiff.  At  the  trial  J.  Bussell  was  called  to 
prove  that  the  real  estate  of  the  elder  Bojnton  was  attached  in 
the  former  suit  of  the  plaintiff  against  him,  and  testified  that 
the  writ  in  that  soit  was  lost;  that  he  wrote  the  return  upon  it, 
which  was  signed  by  one  Savoiy,  a  deputy  sheriff.  The  defend- 
ant objected,  on  the  ground  that  Savory  was  within  the  process 
of  the  court,  and  was,  therefore,  the  proper  person  to  prove  said 
attachment.  The  judge  overruled  this  objection.  The  other 
facts  sufficiently  appear  from  the  opinion. 

O.  P.  Lord^  for  the  defendant. 

HiUs,  for  the  plaintiff. 

By  Court,  Shaw,  0.  J.  Questions  depending  upon  this  branch 
of  the  statute  of  frauds  are  often  attended  with  some  perplexity, 
on  accoimt  of  the  difficulty  in  l&jmg  down  a  general  rule,  by 
which  to  distinguish  a  guaranty,  or  mere  collateral  promise  for 
the  debt  of  another,  from  an  original  agreement,  upon  a  new 
and  independent  consideration,  when  the  subject  of  the  contract 
13  the  debt  or  default  of  another.  Our  own  statute  is  in  terms 
so  nearly  like  the  statute  22  Car.  11.,  to  prevent  frauds  and  per- 
juries, that  the  English  authorities  upon  its  construction  are  en- 
titled to  the  same  consideration,  as  upon  questions  of  common 
law.  The  statute,  in  force  when  the  promise  in  question  was  al- 
leged to  have  been  made,  was  this:  "  No  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  default,  or  misdoings  of  another  person, 
unless  the  agreement,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully  author- 
ized:" Stat.  1788,  c.  16,  sec.  1.  The  provision  in  the  revised 
statutes  is  in  nearly  the  same  terms,  and  of  the  same  legal  effect: 
B.  S.  74,  sec.  1. 
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The  object  of  the  statute  manifestlj,  was  to  secure  the  highest 
and  most  satisfactory  species  of  evidence,  in  a  case,  where  a 
party  without  apparent  benefit  to  himself,  enters  into  stipula- 
tions of  suretyship,  and  where  there  would  be  great  temptation,  on 
the  part  of  a  creditor,  in  danger  of  losing  his  debt  by  the  insolv- 
ency  of  his  debtor,  to  support  a  suit  against  the  friends  or  rel- 
atives of  a  debtor,  a  father,  son,  or  brother,  by  means  of  false 
evidence;  by  exaggerating  words  of  recommendation,  encourage- 
ment to  forbearance,  and  requests  for  indulgence,  into  positive 
contracts.     Some  things  under  the  statute  seem  to  be  well  set- 
tled; and  one  is,  that  to  bind  one  person  for  the  debt  or  default 
of  another,  there  must  not  only  be  a  promise  or  memorandum 
in  writing,  but  such  promise  must  be  made  on  good  considera- 
tion.    The  statute  does  not  vary  the  rule  of  common  law,  as  \o 
what  constitutes  a  valid  and  binding  promise;  to  every  such 
promise,  whether  oral  or  written,  there  must  be  a  good  consid- 
eration.   A  promise  vnthout  consideration  is  bad  by  the  common 
law,  as  nudum  pactum;  a  promise  on  good  consideration,  with- 
out writing,  if  for  the  debt  of  another,  is  bad  by  the  statute. 
To  bind  one  therefore,  for  the  debt  or  default  of  another,  both 
must  concur:  first,  a  promise  on  good  consideration,  and  sec- 
ondly, evidence  thereof  in  writing.     It  is  not  enough,  therefore, 
that  a  sufficient  legal  consideration  for  a  promise  is  proved,  if 
the  object  of  the  promise  is  the  payment  of  the  debt  of  another, 
for  his  account,  and  not  with  a  view  to  any  benefit  to  the  prom- 
isor.    Some  expressions  of  a  contrary  opinion  are  to  be  found  in 
Perley  v.  Spring,  12  Mass.  299;  but  they  seem  not  to  have  been 
called  for  by  the  case,  which  vras,  no  doubt,  rightly  decided  on 
the  facts  disclosed. 

The  terms  original  and  collateral  promise,  though  not  used  in 
the  statute,  arc  convenient  enough,  to  distinguish  between  the 
cases,  where  the  direct  and  leading  object  of  the  promise  is,  to 
become  the  surely  or  guarantor  of  another's  debt,  and  those 
where,  although  the  effect  of  the  promise  is  to  pay  the  debt  of 
another,  yet  the  leading  object  of  the  undertaker  is,  to  subserve 
or  promote  some  interest  or  purpose  of  his  own.  The  f ormer» 
whether  made  before,  or  after,  or  at  the  same  time  with  the 
promise  of  the  principal,  is  not  valid,  imless  manifested  by 
evidence  in  writing;  the  latter,  if  made  on  good  consideration, 
is  unaffected  by  the  statute,  because,  although  the  effect  of  it  is 
to  release  or  suspend  the  debt  of  another,  yet  that  is  not  the 
leading  object,  on  the  part  of  the  promisor. 
In  case  one  says  to  another,  "  deliver  goods  to  A.,  and  I  will 
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pay  yoa/'  it  is  binding,  though  by  parol,  because  A.,  though 
he  reoeives  the  goods,  is  never  liable  to  pay  for  them.  But  if, 
in  this  same  case,  he  says,  ''  I  will  see  you  paid,"  or  ''  I  will 
pay,  if  he  does  not,"  or  uses  words  equivalent,  showing  that  the 
debt  is  in  the  first  instance  the  debt  of  A.,  the  undertaking  is 
collateral  and  not  valid,  unless  in  writing:  Mataon  v.  Wharam^ 
2  T.  B.  80;  Anderson  v.  Hayman,  1  H.  Bl.  120.  In  these  cases, 
the  same  consideration,  which  is  the  consideration  ol  the  prom* 
ise  of  the  principal,  is  a  good  consideration  for  the  promise  of 
the  surety  or  collateral  promisor.  The  credit  is  given  as  well 
upon  the  original  consideration  of  the  principal,  as  the  col- 
lateral promise  of  the  surety,  and  is  a  good  consideration  for 
both:  irWolf  V.  Rabaud,  1  Pet.  500;  Ibwndey  v.  SximraU,  2 
Id.  182.  The  distinction  between  the  different  classes  of  cases 
is  well  stated  in  Leonard  v.  Vreder^byrgh^  8  Johns.  29  [5  Am. 
Dec.  317];  and  Farley  v.  Cleveland,  4  Oow.  432  [15  Am.  Dec. 
387]. 

llie  statute  of  frauds,  says  Mr.  Justice  Bayley  in  Edwards  v. 
Kelly,  6  Man.  &  Sel.  209,  was  aimed  at  cases,  where  a  debt  being 
due  from  one  person,  another  engaged  to  pay  it  for  him;  but 
where  one  promised  to  pay  the  debt  of  another,  in  order  to  re- 
lease prop^riy  in  which  he  or  his  employers  had  an  interest— as 
to  extricate  properiy  subject  to  distress,  on  promising  to  pay 
the  amount  due — ^it  was  neither  within  the  letter  nor  the  mis- 
chief of  the  act. 

But  it  has  been  argued  that  this  case  is  not  within  the  stat- 
ute, because  the  consideration  of  the  defendant's  promise  was 
the  discontinuance  of  an  action  commenced  by  the  plaintiff 
against  the  defendant's  father,  in  which  he  had  an  attachment 
on  real  estate;  and  this,  it  was  argued,  brings  it  within  the  case 
of  WiUiams  v.  Leper,  3  Burr.  1886,  and  that  class  of  cases,  in 
which  the  creditor  had  a  claim  or  lien  upon  property,  which 
was  discharged,  at  the  request  and  for  the  benefit  of  the  party 
promising.  That  is  the  class  of  cases,  where,  as  expressed  in 
Roberts  on  Frauds,  232,  the  statute  does  not  apply,  if  the  con- 
sideration ''  spring  out  of  any  new  transaction,  or  move  to  the 
party  promising  upon  some  fresh  and  substantive  ground  of  a 
personal  concern  to  himself."  In  the  latter,  there  is  no  doubt 
that  a  good  promise  may  be  made  by  parol,  and  it  is  independ- 
ent of  the  statute. 

In  WiUiams  v.  Leper,  8  Burr.  1886,  the  landlord  was  about  dis- 
training for  rent,  and  the  defendant,  a  broker,  who  was  em- 
ployed to  sell  the  goods,  promised  to  pay  the  rent  if  the  plaint- 
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iff  would  forbear  to  distrain.  It  was  put  upon  the  ground  that 
the  direct  object  and  purpose  of  this  promise  were,  not  to  pay 
the  debt  of  another,  but  that  it  was  in  effect  a  release  and  trans- 
fer of  the  plaintiffs  interest  in  the  goods,  and  that  the  leading 
object  of  the  promisor  was  to  obtain  this  transfer,  and  that  the 
discharge  of  the  rent  was  collateral  and  subsidiary. 

The  case  of  Castling  y.  AvJberl,  2  East,  325,  throws  much 
light  on  this  distinction.  The  plaintiff  had  a  lien,  as  broker, 
on  policies  of  insurance,  sufficient  to  indemnify  him  against  his 
liabilities  for  his  principal,  and  the  defendant  had  an  interest  in 
haying  them  transferred  to  him;  and,  to  induce  the  plaintiff  to 
do  so,  promised  to  pay  the  debt  of  the  principal.  It  was  held 
that  this  was  not  within  the  statute.  It  was  considered  that 
though  the  discharge  of  the  principal  would  eventually  follow, 
yet  because  it  was  not  the  leading  object  of  the  transaction,  but 
another  and  quite  a  different  object,  viz.,  that  of  obtaining  the 
policies,  it  was  not  within  the  statute.  It  was  in  the  nature  of 
a  purchase  of  the  securities,  which  the  plaintiff  held  and  had 
a  right  to  hold.  So  in  the  case  of  Barrkt  t.  2V*uMeU,  4  Taunt. 
117. 

The  rule  to  be  derived  from  the  decisions  seems  to  be  this: 
that  cases  are  not  considered  as  coming  within  the  statute,  when 
the  party  promising  has  for  his  object  a  benefit  which  he  did 
not  before  enjoy,  accruing  immediately  to  himself;  but  where 
the  object  of  Uie  promise  is  to  obtain  the  release  of  the  person 
or  property  of  the  debtor,  or  other  forbearance  or  benefit  to 
him,  it  is  within  the  statute.  In  the  case  of  Fish  v.  Hutchinson^ 
2  Wils.  94,  the  plaintiff  had  sued  a  third  person,  and  the  de- 
fendant, in  consideration  that  he  would  stay  his  action,  prom- 
ised to  pay;  the  original  debt  still  subsisting.  It  was  held  that  it 
was  a  promise  for  the  debt  of  another,  and  within  the  statute. 
So  in  Jackson  v.  Bayner,  12  Johns.  291,  where  the  plaintiff  had 
sued  the  defendant's  son,  although  the  defendant  stated,  at  the 
same  time,  that  he  had  taken  the  son's  property,  and  meant  to 
pay  his  debts;  it  was  held  not  binding  without  a  promise  in 
writing.  Many  other  cases  upon  the  construction  of  the  statute 
might  be  cited  to  illustrate  this  distinction. 

It  becomes  necessary  then  to  apply  the  rule,  thus  established, 
to  the  circumstances  of  the  present  case.  It  appears  that  in  the 
yecur  1834,  the  plaintiff  commenced  an  action  against  the  defend- 
ant's father,  on  two  promissoiy  notes,  and  attached  real  estate 
as  security;  that  before  the  action  was  entered  in  court,  the  de- 
fendant promised  the  plaintiff,  that  if  he  would  discontinue  his 
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Bait,  he  would  pay  him  the  amount  of  the  notes,  and  that  the 
Boit  was  aocordinglj  discontinued.  It  further  appears  that  the 
notes  were  not  given  up,  nor  the  father  discharged.  Thej  were 
in  &ct  the  same  notes,  on  which  the  action  is  now  brought. 

Under  these  drcumstanoes,  the  court  are  of  opinion  that  the 
promise  was  within  the  statute  of  frauds;  a  promise  to  pay  the 
debt  of  the  father;  and  therefore,  though  made  on  good  consid- 
eration, was  not  valid,  without  a  promise  or  memo;randum  of 
the  agreement  in  writing.  For,  although  the  effect  of  the  dis- 
continuance of  the  action  was  to  discharge  the  attachment,  jet 
that  was  incidental  only,  and  the  leading  object  and  purpose 
were  the  relief  and  benefit  of  the  father,  and  not  of  the  son. 
It  does  not  appear  that  the  son  had  any  interest  in  the  estate 
released,  or  object  or  purpose  of  his  own  to  subserve.  It  is  the 
ordinary  case  of  a  son  becoming  surety  for  the  father's  debt,  in 
consideration  of  surceasing  a  suit,  or  other  forbearance,  and 
therefore,  not  being  in  writing,  is  within  the  statute.  And  al- 
though the  forbearance  would  be  a  good  consideration  for  such 
a  promise,  if  proved  by  written  evidence,  yet  the  consideration 
was  not  of  such  a  character  as  to  constitute  a  new  and  original 
transaction  between  these  parties. 

The  court  below,  having  expressed  a  different  opinion,  and 
instructed  the  jury  that  this  bargain,  if  they  found  it  had  been 
so  made,  was  an  original  undertaking  by  the  defendant,  for  a 
new  Consideration,  and  was  not  therefore  within  the  statute  of 
frauds,  and  also  that,  notwithstanding  the  notes  were  not  given 
up,  nor  the  father  discharged,  still,  if  there  was  a  consideration 
for  the  promise,  that  the  promise  need  not  be  in  writing;  this 
court  are  of  opinion,  that  the  verdict  rendered  for  the  plaintiff^ 
in  pursuance  of  these  instructions,  must  be  set  aside,  and  a  new 
trial  granted. 

It  appears  by  the  dates  of  the  notes,  that  nearly  six  years  had 
elapsed,  when  the  former  action  was  brought  against  the  father 
on  the  notes,  whether  six  years  had  elapsed  from  the  times  at 
which  the  causes  of  action  on  them  respectively  accrued,  when 
the  suit  was  discontinued,  whether  they  were  attested  notes,  or 
whether  any  new  promise  had  been  made,  to  take  them  out  of 
the  operation  of  the  statute  of  limitations,  does  not  appear.  If 
at  the  time  of  that  discontinuance  the  statute  of  limitations  had 
actually  taken  effect,  so  that  the  discontinuance  of  the  action 
was,  in  effect,  a  discharge  of  the  debt,  by  a  discharge  of  all  rem- 
edy to  recover  it,  so  that  the  promise  of  the  son  may  be  consid- 
ered as  having  procured  the  discharge  of  the  debt  due  from  the 
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father,  it  might  present  a  difEerent  question,  on  which  we  are 
not  called,  bj  the  present  state  of  facts,  to  give  an  opinion.  The 
instmctions  to  the  juiy  were  not  given  with  reference  to  any 
each  case:  See  9  Yt.  136.' 

An  exception  was  taken  to  the  admission  of  the  testimonj  of 
Bussell,  to  prove  the  fact  of  an  attachment  in  the  former  suit. 
The  writ  on  file  was  imdoubtedly  the  primary  and  proper  evi- 
dence to  prove  the  attachment.  But  in  case  of  its  loss,  and 
upon  satisfactory  proof  of  that  fact,  we  do  not  perceive  why  its 
existence  and  contents  may  not  as  well  have  been  proved  by 
that  witness,  as  by  the  testimony  of  the  officer  who  served  and 
returned  it.  The  testimony  of  Bussell,  in  regard  to  that  of  the 
officer,  can  not  be  deemed  secondary.  It  does  not  presuppose 
the  existence  of  evidence  of  a  higher  nature,  which  must  first 
be  adduced.  In  regard  to  the  writ  itself,  both  are  secondary; 
but  after  proof  of  its  loss,  the  memory  of  any  one  who  saw  it, 
and  can  testify  to  its  contents,  is  of  as  high  a  nature  as  that  of 
another,  offered  to  prove  the  same  fact. 

Verdict  set  aside,  and  a  new  trial  granted. 


Pbouisb  to  Pat  Debt  of  Akothbb  is  not  wrniZN  thv  Statute  ov 
FkAUDS  and  need  not  be  in  writing,  when  the  promise  ariaes  oat  of  some  new 
and  original  conaideration  of  benefit  or  harm  between  the  newly  contracting 
partiea:  Alger  v.  ScoviUe,  1  Gray,  397;  Jepheraon  v.  HutU,  2  Allen,  423;  Burr 
v.  WiUax,  13  Id.  273;  Furbish  v.  Chodiunoy  98  Mass.  300;  Ames  y.  Foster, 
106  Id.  403;  WUUs  v.  Brawn,  118  Id.  138;  aiford  v.  Luhring,  09  111.  402; 
PiaU  V.  U.  S.,  22  Wall.  506;  Stewart  ▼.  Hinkley,  I  Bond,  568,  all  citing  the 
principal  case.  See  also  Anderson  v.  Davis,  31  Am.  Dea  612,  note  614, 
where  other  cases  are  collected. 

Ck>LLATKKAL  pROMiSB  IS  WITHIN  STATUTE,  and  mitst  be  in  writing:  Curtis 
y.  Brown,  5  Gush.  491;  Dows  v.  Swett,  120  Mass.  323;  Davis  v.  Caverly,  Id. 
416;  Eddy  v.  Robertn,  17  HL  507;  Hiu  v.  WeUs,  Id.  91,  aU  citing  the  princi- 
pal case;  Anderson  y.  Datis,  31  Am.  Dec.  612. 

The  principal  case  is  cited  in  Stone  y.  Waihtr,  13  Gray,  615,  and  in  Clay 
y.  WaUon,  9  CaL  334,  as  explaining  clearly  the  distinction  between  '*  original" 
ftnd  "collateral;"  and  in  BngJUman  y.  fficks,  108  Mass.  247,  to  the  point 
that  when  property  subject  to  a  lien  is  transferred  by  the  debtor  to  a  third 
person,  the  latter  is  not  liable  to  an  action  by  the  creditor  unless  he  made  a 
direct  promise  either  to  the  debtor  or  to  the  creditor  to  pay  them;  and  that 
■uch  a  promise  to  a  creditor  who  neither  gives  up  his  claim  against  the  origi* 
nal  debtor,  nor  any  lien  upon  the  property,  is  a  promise  to  answer  for  the  debt 
of  another  and  mast  be  in  writing  within  the  sl^tute  of  frauds. 

1.  Andsnam  y.  Dwfit;  8.  0.,  81  Am.  Dm.  613. 
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Foster  v.  Mansfield. 

[8  Xbxoalf,  412.] 

I>iiD  OF  Land  Exboutbd,  AcKNowucDaED,  and  Dsuyebsd  to  Thiro 
PSR80N  to  be  by  him  delivered  to  the  grantee  after  the  grantor's  death, 
when  80  deliyeied,  takes  effect  as  from  the  date  of  the  ftrst  delivery,  and 
divests  the  estate  of  the  grantor  as  from  that  tim& 

Petition  for  partition.  The  petitioners  claimed  to  be  seised, 
in  light  of  the  wife,  as  tenants  in  common  with  the  respondent. 
The  respondent  claimed  that  he  was  sole  seised.  The  female 
petitioner  and  the  respondent  were  the  only  children  and  hehrs 
of  John  Mansfield,  deceased.  The  respondent  was  the  grantee 
referred  to  in  the  opinion.  The  other  fiiots  sufficiently  appear 
from  the  opinion. 

N,  J.  Lord,  for  the  petitioners. 

Ward,  for  the  respondent. 

By  Oonrt,  Shaw,  0.  J.  Whether,  when  a  deed  is  executed, 
and  not  immediately  deliyered  to  the  grantee,  but  handed  to  a 
stronger,  to  be  delivered  to  the  grantee  at  a  future  time,  it  is  to 
be  considered  as  the  deed  of  the  grantor  presently,  or  as  an 
escrow,  is  often  matter  of  some  doubt;  and  it  will  generally  de- 
pend rather  on  the  words  used  and  the  purposes  expressed  than 
upon  the  name  which  the  parties  give  to  the  instrument.  Where 
the  future  delivery  is  to  depend  upon  the  payment  of  money,  or 
the  performance  of  some  other  condition,  it  will  be  deemed  an 
escrow.  Where  it  is  merely  to  await  the  lapse  of  time,  or  the 
happening  of  some  contingency,  and  not  the  performance  of  an j 
condition,  it  will  be  deemed  the  grantor's  deed  presently.  Still 
it  will  not  take  effect  as  a  deed,  imtil  the  second  delivery;  but 
when  thus  delivered,  it  will  take  effect  by  relation,  from  the  first 
delivery.  But  this  distinction  is  not  now  very  material,  because 
where  the  deed  is  delivered  as  an  escrow,  and  afterwards,  and 
before  the  second  delivery,  the  grantor  becomes  incapable  of 
making  a  deed,  the  deed  shall  be  considered  as  taking  effect 
from  the  first  delivery,  in  order  to  accomplish  the  intent  of  the 
grantor,  which  would  otherwise  be  defeated  by  the  intervening 
incapacity:  Wheelwright  v.  Wheelwright,  2  Mass.  454  [8  Am. 
Dec.  66].  The  cases  there  cited  fully  justify  this  position;  and 
the  principal  is  recognized  in  Hatch  v.  Hatch,  9  Mass.  810  [6 
Am.  Dec.  67]. 

This  principle  governs  the  present  case.  Mansfield,  the 
grantor,  being  seised  of  the  land,  executed  and  acknowledged 
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A  deed,  and  delivered  it  to  Dr.  Shed,  ^th  a  request  that  he 
wotdd  deliver  it  to  the  grantee,  after  his,  the  grantor's,  decease; 
which  he  did.  Then,  by  relation,  the  deed  took  effect,  as  at 
the  time  of  the  first  deliyery,  and  divested  the  estate  of  the 
grantor,  as  from  that  time. 

It  is  immittAriftl  to  inquire,  what  would  have  been  the  effect, 
if  the  grantor  had  recovered  from  his  sickness  and  taken  back 
the  deed.  As  the  estate  did  not  efiEectuaUj  pass  till  the  second 
delivery,  if  that  second  delivery  had  been  prevented,  it  would 
probably  have  been  held  that  it  was  wholly  inoperative.  Nor  is 
it  material  to  inquire  whether  such  deed  would  have  been  valid 
against  creditors.  Had  the  deed  been  executed  in  the  most 
formal  manner,  and  delivered  to  the  son  himself,  in  presence 
of  witnesses,  if  made  without  valuable  consideration,  it  could 
not  avail  against  creditors. 

Judgment  on  the  verdict  for  the  respondent. 


Dkuvsbt  or  Deed  to  GxtAirrEB  arbb  Geahtob's  Death:  See  CfUmore  v. 
WkUetides,  31  Am.  Deo.  563,  note  569;  Jones  v.  Janes,  16  Id.  36,  note  39^ 
where  the  mibject  Ib  folly  diecoased.  The  principal  case  is  cited  in  (/KeUp 
V.  (yKeUy,  8  Meto.  439,  and  in  WaUaee  v.  Harris,  32  Mich.  398,  in  sapport 
of  the  role  that  a  delivery  to  another  to  be  delivered  after  the  grantoT'e 
death  is  a  good  delivery,  and  relates  back  to  the  first  delivery. 

The  principal  case  is  cited  to  the  point  that  delivery  to  a  third  person  for 
the  oae  of  the  grantee,  on  a  fotore  event,  is  a  good  delivery  presentiy,  in  the 
following  cases:  Shaw  v.  Hayward,  7  Cosh.  175;  Timothy  v.  Wright,  8  Gray, 
527;  Mather  v.  OorUss,  103  Mass.  571;  J^an  v.  Howe,  121  Id.  426;  and 
Marsh  V.  AusUn^  I  Allen,  238,  and  in  Bkmchard  v.  Blackstone,  102  Mass.,  to 
the  point  that  a  delivery  to  an  agent  is  as  effeotoal,  as  into  the  hands  of  the 
grantee  himself  . 


GuMMiNQS  V.  Abnold. 

[8  Mbtgazjp,  486.] 

Wbiiten  Ck>NT&Aor  mat  be  Altered  bt  SiTBSBQtrENT  Pabol  Aqbeembht« 
where  the  alteration  is  made  on  a  good  consideration  and  before  any 
breach  of  the  contract.  And,  in  an  action  for  a  breach  of  the  written 
oontract,  soch  alteration  may  be  proved,  althoogh  the  oral  agreement  be 
within  the  operation  of  the  statute  of  fraods. 

Absumpbet.    The  opinion  states  the  case. 

B.  Sumner y  for  the  defendants. 

Codman,  for  the  plaintiffs. 

By  Ck>i2rt,  Wilde,  J.    This  case  comes  befoxe  us  on  excep- 
tions to  the  rulings  of  the  court  at  the  trial,  whereby  the  eyi-* 
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dence  offered  by  the  defendants  was  rejected,  on  the  ground 
that  the  facts  offered  to  be  proved  woidd  not  constitute  a  legal 
defense.  The  action  is  founded  on  a  written  contract,  by  which 
the  defendants  undertook  to  deliver  to  the  plaintiffs,  at  a  stip- 
ulated price,  a  certain  quantity  of  cloths  for  printing,  from  time 
to  time,  between  the  tweniy-sixth  day  of  October,  1838,  and  the 
first  of  March  following. 

The  defendants  admit  that  the  written  contract  was  not  per* 
formed  by  them  according  to  the  terms  of  it;  and  they  rely  on 
two  oral  agreements,  made  subsequently  to  the  execution  of  the 
written  contract,  by  the  last  of  which  it  was  agreed  that  the 
plaintiffs  should  pay  cash  for  the  goods  to  be  sent  to  them  by  the 
defendants — they  discounting  five  per  cent,  on  the  stipulated 
price,  whenever  the  goods  sent  shoidd  amoimt  to  the  value  of 
one  thousand  dollars,  not  before  paid  for;  that,  under  this  last 
verbal  agreement,  the  defendants  delivered  one  himdred  and 
fifty  pieces  of  goods,  and  that  the  plaintiffs  refused  to  perform 
said  agreement  on  their  part.  The  defendants  also  offered  to 
prove  that  each  of  these  verbal  agreements  was  made  on  a  legal 
and  good  consideration.  The  question  is,  whether  these  facts, 
if  proved,  woidd  constitute  a  legal  defense  to  the  action.  The 
general  rule  is,  that  no  verbal  agreements  between  the  parties  to 
a  written  contract,  made  before  or  at  the  time  of  the  execution 
of  such  contract,  are  admissible  to  vary  its  terms  or  to  affect  its 
construction.  All  such  verbal  agreements  are  considered  as  va- 
ried by  and  merged  in  the  written  contract.  But  this  rule  does 
not  apply  to  a  subsequent  oral  agreement  made  on  a  new  and 
valuable  consideration,  before  the  breach  of  the  contract.  Such 
a  subsequent  oral  agreement  may  enlarge  the  time  of  perform- 
ance, or  may  vary  any  other  terms  of  the  contract,  or  may  waive 
and  discharge  it  altogether. 

This  rule  is  laid  down  by  Lord  Denman,  in  Goss  v.  Lord  Nu- 
gerU,  5  Bam.  &  Adol.  65,  as  a  well-established  principle,  in  these 
terms:  ''After  the  agreement  has  been  reduced  into  writing,  it  is 
competent  to  the  parties,  at  any  time  before  breach  of  it,  by  a 
new  contract  not  in  writing,  either  altogether  to  waive,  dissolve, 
or  annul  the  former  agreement,  or  in  any  manner  to  add  to,  or 
subtract  from,  or  vary,  or  qualify  the  terms  of  it,  and  thus  to 
make  a  new  contract;  which  is  to  be  proved,  partly  by  the  writ- 
ten agreement,  and  partly  by  the  subsequent  verbal  terms  en- 
grafted upon  what  will  be  thus  left  of  the  written  agreement.'* 

The  same  piinciple,  substantially,  is  maintained  by  numerous 
cases  both  in  England  and  in  this  country :  Milton  v.  Edgworih, 
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5  Bro  P.  C.  (2d  ed.)  313;  BuU.  N.  P.  152;  1  Mod.  262;*  2  Id. 
259;'  12  Id.  SSS,-*  3  T.  R.  590;*  1  East,  631;*  12  Id.  578;«  1  Esp. 
54;^  3  Stark.  Ev.  1002;  Chit.  Con.  (5th  Am.  ed.)  108;  14  Johns. 
330;'  9  Cow.  115;»  1  Johns.  Oas.  22;*'*  3  Id.  60;"  3  Johns.  531;" 
12  Wend.  446;"  13  Id.  71;"  9  Pick.  298;"  13  Id.  446;"  2  Watts, 
456;"  5  Cow.  497;"  7  Id.  50;"  3  Pairf.  441;*»  4  N.  H.  40;"  6 
Halst  174;"  1  A.  K.  Marsh.  582." 

In  Dow  Y.  TuMe,  4  Mass.  414  [3  Am.  Dec.  226],  it  was  de- 
cided that  where  the  promisee  of  a  note  payable  at  a  day  cer- 
tain contracts,  at  the  time  the  note  is  given,  not  to  demand  pay- 
ment of  it,  until  a  certain  time  after  its  maturity,  such  contract 
is  a  collateral  promise,  for  the  breach  of  which,  if  there  be  a 
legal  consideration,  an  action  may  lie;  but  that  it  is  no  bar  to 
an  action  on  the  note,  when  due  by  the  terms  of  it.  But  this 
case  was  decided  on  the  ground  that  the  agreement,  offered  to 
be  proved  in  the  defense,  was  made  at  the  time  of  making  the 
note,  and  was  repugnant  to  the  terms  of  it.  This  decision, 
therefore,  is  not  inconsistent  with  the  doctrine  maintained  in 
the  cases  cited. 

But  the  plaintiffs'  counsel  contends,  that  however  the  general 
principle  may  be,  as  to  the  effect  of  a  parol  agreement  on  a  pre- 
vious written  contract,  it  is  not  applicable  to  the  present  case, 
the  parol  agreement  being  void  by  the  statute  of  frauds;  and 
that  to  allow  a  parol  agreement  to  be  engrafted  upon  a  written 
contract,  would  let  in  all  the  inconveniences  which  were  in- 
tended to  be  obviated  by  the  statute.  In  considering  this  ob- 
jection, we  have  met  with  many  conflicting  decisions,  but  for 
which,  we  should  have  had  but  little  difficulty  in  disposing  of 
the  question  raised.  And  notwithstanding  the  doubts  excited 
by  some  of  these  decisions,  we  have  been  brought  to  a  conclu- 
sion which  coincides,  as  we  think,  with  the  true  meaning  of  the 
statute.  The  language  of  the  fourth  section  (Bev.  Stats.,  c.  74)., 
on  which  the  question  depends,  is  peculiar.  It  does  not  re- 
quire that  the  note  or  memorandum  in  writing  of  the  bargain 

1.  JAMrdfl  T.  VTeefct.  18.  Brmnier  ▼•  Counrtgwuin. 

9.  Edwardt  t.  Wedeg.  U.  Dtlaeroix  t.  Bulkleg. 

8.  May  v.  King.  15.  ifwtroe  ▼.  Perkint;  B.  0.,  30  Am.  Dee.  47S. 

4.  LUtler  y,  HoOamd.  16.  Riekardton  ▼.  Hooper 

5.  Heard  ▼.  Wadkam.  17.  Vicary  ▼.  Moore, 

6.  White  Y.Pat'kin.  IB,  FroUy.  Everett, 

7.  Tkreeh  y.  Bake,  19.  Dearborn  t.  CroM. 

8.  LaUimore  r,  Hantm,  90.  Low  t.  TreodweK. 

9.  Bailey  ▼.  Johuon,  91.  Bobineon  r,  BateKelder, 

10.  Keating y.  Price:  8. 0.,  1  hm.  Dee.  99.  99.  Perrine  y,  CAeetemon;  S.  0.,  19  Am. Dee.  18^ 

11.  Ballard  y,  WaJker.  93.  Trwnbo  y,  CurtwrighL 

12.  FUmingy.  Gilbert, 
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should  be  signed  by  both  the  contracting  parties,  but  only  ''  by 
the  party  to  be  charged  thereby,  or  by  some  person  thereunto 
by  hiDi  lawfully  authorized." 

''  The  principal  design  of  the  statute  of  frauds  was,"  as  Lord 
Ellenborough  remarks,  in  Cuff^y.  Penn^  1  Mau.  &  Sel.  26, ''  that 
parties  should  not  have  imposed  on  them  burdensome  contracts 
which  they  never  made,  and  be  fixed  with  goods  which  they 
never  contemplated  to  purchase."  The  statute,  therefore,  re- 
quires a  memorandum  of  the  bargain  to  be  in  writing,  that  it 
may  be  made  certain;  but  it  does  not  imdertake  to  regulate  its 
periormance.  It  does  not  say  that  such  a  contract  shall  not  be 
varied  by  a  subsequent  oral  agreement  for  a  substituted  perform- 
ance. That  is  left  to  be  decided  by  the  rules  and  principles  of 
law  in  relation  to  the  admission  of  parol  evidence  to  vary  the 
terms  of  written  contracts.  We  have  no  doubt,  therefore,  that 
accord  and  satisfaction,  by  a  substituted  performance,  woidd  be 
a  good  defense  in  this  action.  So  if  the  plaintiffs  had  paid  for 
the  goods,  according  to  the  oral  agreements  to  pay  cash  or  give 
security,  and  the  defendants  had  thereupon  completed  the  de- 
livery of  the  goods  contracted  for,  it  would  have  been  a  good 
performance  of  the  written  contract.  This  has  been  prevented 
(if  the  defendants  can  prove  what  they  offered  to  prove)  by  the 
plaintiffs'  refusal  to  perform  on  their  -paxt  a  fair  and  viJid  con- 
tract. And  it  is  a  well-settled  principle  that  if  two  contracting 
parties  are  bound  to  do  certain  reciprocal  acts  simultaneously, 
the  offer  of  one  of  the  parties  to  perform  the  contract  on  his 
part,  and  the  refusal  of  the  other  to  comply  with  the  contract 
on  his  part,  will  be  equivalent  to  a  tender  and  refusal;  and  in 
the  present  case,  we  think  it  equivalent  to  an  accord  and  satis- 
faction, which  was  prevented  by  the  fault  of  the  plaintiffs,  who 
agreed,  for  a  valuable  consideration — ^if  what  the  defendants 
offered  to  show  be  true — to  vary  the  terms  of  the  written  con- 
ti*act  as  to  the  time  of  payment,  and  afterwards  refused  to  com- 
ply with  their  agreement.  If  the  defendants  on  their  part  had 
refused  to  perform  the  verbal  agreement,  then  indeed  it  could 
not  be  set  up  in  defense  of  the  present  action;  for  the  party, 
who  sets  up  an  oral  agreement  for  a  substituted  performance  of 
a  written  contract,  is  bound  to  prove  that  he  has  performed,  or 
has  been  ready  to  perform,  the  oral  agreement. 

This  distinction  avoids  the  difficulty  suggested  in  some  of  the 
cases  cited,  where  it  is  said,  that  to  allow  a  party  to  sue  partiy 
on  a  written  and  partly  on  a  verbal  agreement,  woidd  be  in  di« 
rect  opposition  to  the  requisitions  of  the  statute;  and  it  un- 
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doubtedlj  would  be;  bat  no  party  having  a  right  of  action  can 
be  compelled  to  fine  in  this  form.  He  may  always  declare  on 
the  written  contract;  and  unless  the  defendant  can  prove  per- 
formance according  to  the  terms  of  the  contract,  or  according  to 
the  agreement  for  a  substituted  performance,  the  plaintiff  would 
be  entitled  to  judgment.  We  think,  therefore,  that  the  evidence 
of  the  oral  agreementis,  offered  at  the  trial,  should  have  been  ad- 
mitted; the  same  not  being  within  the  statute  of  frauds,  and  the 
evidence  being  admissible  by  the  rules  of  law. 

In  support  of  this  view  of  the  case,  I  shall  not  attempt  to 
reconcile  all  the  conflicting  opinions  which  have  been  held  in 
similar  or  nearly  similar  cases,  some  of  which  appear  to  have 
been  decided  on  very  subtle  and  refined  distinctions.  I  will, 
however,  refer  to  a  few  decisions  which  bear  directly  on  the  pres- 
ent case.  The  case  of  Cuffy.  Perm,  1  Mau.  &  Sel.  21,isa  strong 
authority  in  favor  of  the  defendants,  as  the  facts,  on  which  the 
decision  in  that  case  depended,  are  in  all  respects  substantially 
similar  to  those  offered  to  be  proved  in  this  action.  That  was 
an  action  for  assumpsit  for  not  accepting  a  quantity  of  bacon, 
which  by  a  written  contract  the  defendant  agreed  to  purchase 
of  the  plaintiff,  to  be  delivered  at  certain  fixed  times.  After  a 
part  of  the  bacon  had  been  delivered,  the  defendant  requested 
the  plaintiff,  as  the  sale  was  dull,  not  to  press  the  delivery  of  the 
residue,  and  the  plaintiff  assented.  The  defendant  afterwards 
refused  to  accept  the  residue,  and  set  up  the  statute  of  frauds  in 
defense;  but  the  court  held,  that  there  was  a  parol  dispensation 
of  the  performance  of  the  written  contract,  as  to  the  times  of 
delivery,  which  was  not  affected  by  the  statute  of  frauds.  Lord 
EUenborough  says:  ''I  think  this  case  has  been  argued  very 
much  on  a  misunderstanding  of  the  statute  of  frauds,  and  the 
question  has  been  embarrassed  by  confounding  two  subjects 
quite  distinct:  namely,  the  provision  of  the  statute,  and  the  rule 
of  law  whereby  a  i>arty  is  precluded  from  giving  parol  evidence 
to  vary  a  written  contract;"  ''  It  is  admitted,"  he  adds,  in  an- 
other part  of  his  opinion,  **  that  there  was  an  agreed  substitution 
of  other  days  than  those  originally  specified  for  the  performance 
of  the  contract;  still  the  contract  remains.  Suppose  a  delivery 
of  live  hogs  instead  of  bacon  had  been  substituted  and  accepted; 
might  not  that  have  been  given  in  evidence  as  accord  and  satis- 
fiiction?  So  here  the  parties  have  chosen  to  take  a  substituted 
performance." 

The  principle  on  which  this  case  was  decided  is  laid  down  in 
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Beveial  other  cases,  some  of  which  have  been  abeady  cited  on 
the  other  point  of  defense. 

At  the  argament  of  the  case  of  Oosa  t.  Lord  Ntigenl,  Parke, 
J.,  remarked,  that  ''in  Cuff  v.  Penn,  and  some  other  cases  re- 
lating to  contracts  for  the  sale  of  goods,  above  ten  pounds,  it 
has  been  held,  that  the  time  in  which  the  goods,  by  the  agree- 
ment in  writing,  were  to  be  delivered,  might  be  extended  by 
a  verbal  agreement.  But  I  never  could  understand  the  prin- 
ciple on  which  those  cases  proceeded;  for  the  new  contract  to 
deliver  within  the  extended  time  must  be  proved  partly  by  written 
and  partly  by  oral  evidence."  But  there  is  no  necessity  for  the 
plaintiff  to  declare  partly  on  the  written  and  partly  on  the  oral 
agreement.  He  may  always,  as  before  remarked,  declare  on  the 
written  contract,  and  the  defendant  will  be  bound  to  prove  a 
performance  according  to  the  terms  of  it,  or  according  to  the 
terms  of  a  substituted  performance;  and  performance  in  either 
way  may  be  proved  by  parol  evidence:  2  Watts  &  Serg.  218.' 

Lord  Denman,  who  delivered  the  opinion  of  the  court  in  Chsa 
V.  Lord  Nugent,  does  not  question  the  correctness  of  the  decision 
in  CuffT.  Penn;  and  his  remarks  on  another  branch  of  the  stat- 
ute of  frauds  seem  to  be  confirmatory  of  the  principle  laid  down 
by  Lord  Ellenborough  in  the  latter  case.  ''  It  is  to  be  observed," 
he  says,  ''  that  the  statute  does  not  say  in  distinct  terms,  that 
all  contracts  or  agreements  concerning  the  sale  of  lands  shall  be 
in  writing;  all  that  it  enacts  is,  that  no  action  shall  be  brought 
unless  they  are  in  writing;  and  there  is  no  clause  which  requires 
the  dissolution  of  such  contracts  to  be  in  writing."  In  that  ac- 
tion, however,  the  plaintiff  declared  partly  on  the  written  and 
partly  on  the  verbal  contract,  and  on.  that  ground  it  was  right- 
fully enough  decided  that  the  action  could  not  be  maintained. 

In  StoweU  v.  Bobinson,  3  Bing.  N.  K.,  928,  and  5  Scott,  196, 
it  was  held,  that  the  time  for  the  performance  of  a  written  con« 
tract  for  the  sale  of  lands  could  not  be  enlarged  by  a  subsequent 
oral  agreement,  although  that  agreement  was  pleaded  by  the 
defendant  as  a  bar  to  the  action.  The  plea  was,  that  at  the 
time  stipulated  for  the  performance  of  the  written  contract, 
neither  party  was  ready  to  complete  the  sale;  and  the  time  for 
the  performance  was  agreed  by  the  parties  to  be  postponed. 
That  decision  seems  to  be  founded  on  the  doubt  suggested  by 
Parke,  J.,  in  Oo88  v.  Lord  Nugent,  and  upon  the  decision  in  that 
case,  without  noticing  the  distinction  in  the  two  cases.  And  it 
appears  to  us,  that  the  case  of  SioweU  v.  Bobinaon  was  decided 

1.  McOombi  y.  MeKennan. 
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on  a  mistaken  construction  and  application  of  the  statute  of 
frauds;  and  that  the  distinction  between  the  contract  of  sale, 
which  is  required  to  be  in  writing,  and  its  subsequent  perform- 
ance,  as  to  which  the  statute  is  silent,  was  overlooked,  or  not 
sufficientlj  considered  by  the  court;  otherwise,  the  decision  per- 
haps might  have  been  different.  We  think  there  is  no  substan- 
tial difference,  so  far  as  it  relates  to  the  statute  of  frauds,  be- 
tween the  plea  in  that  case  and  the  plea  of  accord  and  satisfac- 
tion, or  a  plea  that  the  written  contract  had  been  totally 
dissolved,  before  breach,  by  an  oral  agreement;  either  of  which 
pleas  would  have  been  a  good  and  sufficient  bar  to  the  action. 
We  are  aware  that  the  principle  on  which  Stowell  v.  Robinson 
was  decided,  is  supported  by  other  English  cases  cited;  but  the 
principle  on  which  the  case  of  Cuff  v.  Penn  was  decided,  is  in 
our  judgment  more  satisfactory  and  better  adapted  to  the  ad- 
ministration of  justice  in  this  and  similar  cases. 

It  is  to  be  observed  in  the  present  case,  that  the  oral  agree- 
ments, offered  to  be  proved  by  the  defendants,  did  not  vary  the 
terms  of  the  written  contract  as  to  its  performance  on  their 
part;  the  only  alteration  was  as  to  the  time  of  payment  by  the 
plaintiffs.  Such  an  alteration,  made  on  a  good  consideration, 
and  before  any  breach  of  the  contract,  may,  we  think,  be 
proved,  without  any  infringement  of  the  statute  of  frauds  or 
any  principle  of  law. 

New  trial  granted. 

Parol  Aobbsbibnt  mat  bb  Made  on  Basis  or  Prior  Writtxn  Contbaot: 
See  BlcudeU  v.  Sauiher,  6  Gray,  151;  Kennebec  Co.  v.  Augusta  L  <fe  B,  Co., 
Id.  208;  PiaU  v.  U.  S,,  22  Wall.  607;  Emerson  v.  Slater,  22  How.  (U.  S.)  42; 
Morgan  v.  BuUerfield,  3  Mich.  623,  all  citing  the  principal  case.  See  ako 
Vicary  v.  Moore,  27  Am.  Dec.  323,  note  327;  De8?iarzo  v.  Lewis,  24  Id.  769; 
Blood  V,  Qoodrichy  Id.  121,  note  129,  where  other  cases  are  collected. 

Partixs  mat  Enlargx  Timb  of  Performance  of  Written  Contract 
by  parol  a^preement:  Rockwood  v.  AUott,  3  Allen,  462;  Lemed  v.  Wanne^ 
fnacher,  9  Id.  418;  Bacon  v.  Cobb,  45  111.  56,  all  citing  the  principal  case. 
See  also  note  to  Blood  y.  Ooodrich,  24  Am.  Dec.  129,  where  cases  are  collected; 
Deaharzo  v.  Lewis,  Id.  769. 

The  principal  case  is  distinguished  in  Loring  v.  Alden^  3  Mete.  579, 
ftnd  followed  in  Steams  y.  IlaU,  8  Cnah.  31,  34,  and  in  WhUUer  y.  I>ana,  10 
AUen,  326,  327. 
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Plantbbs'  Bank  v.  lAkTurakng. 

[6  HowABD,  887.] 

The  VnAiom  ahd  Ctoxomb  of  a  Bank  Bdid  thx  Pabsom  to  a  note  vmdm 

pajftUe  there. 
Wbxbb  bt  thb  Custom  of  a  Bank  thb  Makbb  of  a  Nora  payable  there 

has  nntil  the  cloee  of  biumeaB  honn  within  whioh  to  pay,  a  demand  of 

payment  will  not  be  saffident  to  charge  the  indoreen  onleee  the  note  ie 

left  at  the  bank  until  the  doee  of  bnaineee  honn. 

Abbumpsit  on  a  promiBsoiy  note  executed  by  Martham  and 
indoised  to  the  Planters'  bank.  The  nofce  was  nuide  payable  at 
the  Ck>mmercial  bank  of  Natchez.  The  evidence  on  the  trial 
established  that  by  the  custom  of  that  bank,  the  maker  of 
notes  payable  there  had  nntQ  three  o'clock  to  pay  them;  it  also 
appeared  that  the  note  in  qneetion  had  been  there  presented  by 
the  agent  of  the  Planters'  bank  before  the  dose  of  bnsineea 
honrs,  and  that  upon  payment  being  refused  he  had  withdrawn^ 
taldng  ^th  him  the  note.  The  indorsers  upon  the  note,  de- 
fendants in  the  action,  requested  the  court  to  charge  the  jmy» 
that  the  custom  of  the  bank  was  binding  ux>on  the  parties  to 
the  note,  and  that  if  such  a  custom  as  that  mentioned  above  had 
been  established^  then  that  the  note  was  not  payable  before 
three  o'clock,  and  no  demand  before  that  time  would  be  sufficient 
to  bind  the  indorsers,  unless  the  note  was  left  at  the  bank. 
This  instruction  was  refused  and  the  jury  was  informed  by  the 
court  that  a  demand  of  payment  at  any  time  between  ten  and 
three  o'dock  would  be  sufficient. 


O.  8.  Terger,  for  the  plaintiff  in  enor. 
WOkmBon,  contra. 


Jan.  1841.]       Plantebs'  Bank  v.  Mabkham.  163 

By  Ck>iirt,  Tbotteb,  J.  The  opinion  of  the  court  below,  as 
expreesed,  was  certainly  erroneous.  The  law  upon  this  subject 
is  well  settled  by  numerous  and  repeated  decisions  of  the  most 
respectable  courts  in  this  coimtry;  that  where  a  contract  ia 
made  with  a  banking  corporation,  or  a  note  is  made  payable 
there,  the  usage  and  custom  of  the  bank  constitute  a  part  of 
the  contract,  and  the  parties  so  contracting  are  bound  by  it;  not 
upon  the  ground  that  this  usage  changes  the  general  rules  of 
law,  but  iliat  by  so  contracting  they  have  impliedly  consented 
to  be  bound  by  it,  and  to  substitute  it  for  the  general  law.  Thi& 
is  the  principle  of  the  decision  in  the  case  of  Jones  t.  IhU,^  4 
Mass.  251;  and  also  of  that  in  1  Pet.  33.'  When  the  custom  of 
the  bank  is  known  to  the  contracting  parties,  it  therefore  con- 
stitutes a  part  of  the  contract,  and  they  can  receive  no  prejudice 
by  being  held  to  it.  And  though  an  express  knowledge  of  this 
usage  be  not  shown,  it  may  be  implied  from  circumstances,  and 
they  are  equally  bound  or  equally  exonerated.  In  the  case  of 
Mills  V.  The  Bank  of  the  TJhUed  States,  11  Wheat.  130,' the  court 
say:  ''That  when  a  note  is  payable  or  negotiable  at  a  bank 
whose  invariable  usage  is  to  demand  payment  and  give  notice 
on  the  fourth  day  of  grace,  the  parties  are  bound  by  it,  whether 
they  have  a  personal  knowledge  of  it  or  not.  In  the  case  of 
such  note,  the  parties  are  presumed  by  implication  to  agree  to 
be  governed  by  the  usage  of  the  bank  at  which  they  have  chosen 
to  make  their  securities  negotiable."  It  follows  as  a  necessaiy 
consequence  of  this  doctrine,  that  a  note  or  other  security  thus 
payable  at  a  bank  can  not  be  considered  as  due  until  the  expira* 
tion  of  the  hour  allowed  for  payment  by  the  invariable  usage  of 
the  bank,  and  that  it  must  be  left  at  the  bank  until  the  comple- 
tion of  the  allotted  period.  The  case  of  the  Boston  Bank  v. 
Hodge  et  al.yd  Pick.  420,  decides  the  very  question  ng^w  before 
the  court.  In  that  case  the  distinction  is  taken  between  a  per- 
sonal demand  of  payment  of  the  maker,  which  may  be  made  at 
any  time  during  business  hours  of  the  day  the  note  falls  due,  and 
a  demand  at  the  bank  when  the  note  is  made  payable  there^ 
which  must  conform  to  the  usage  which  prevails.  That  case 
decides  this.  For  as  the  note,  according  to  the  custom  of  the 
bank,  was  not  due  until  the  expiration  of  the  business  hours  of 
that  institution,  to  demand  payment  before  that  time,  without 
leaving  the  note  in  bank,  was  premature  and  not  sufficient  to 
charge  the  indorsers. 

The  judgment  must  therefore  be  reversed,  and  a  venire  de  nova 
awarded. 


1.  Jmua  ▼.  FaUa.  I.  Bank  of  Watkimat^m  ▼.  TripUIL  ».  11  WhMt  4S1. 
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Coleman  v.  Rows, 

[5  HowABD,  460.] 

InapENDXMT  Covenants — Wiiebe  a  Day  ra  Fixed  for  the  Paymemv 
OF  Money,  which  is  to  happen  before  the  performance  of  that  which  is 
the  conaideration  of  the  payment,  the  covenant  for  payment  is  inde- 
pendent, and  may  be  enforced,  though  there  has  been  no  performance  of 
the  consideration.  Within  this  rule  an  agreement  to  pay  an  installment 
of  the  purchase  price  of  land  is  independent  of  the  covenant  of  the  vend- 
or to  convey  the  title  after  the  entire  purchase  price  has  been  paid. 

Ibbm. — Equity  will  not  Enjoin  the  Ck>LLEcnoN  of  an  Installment 
of  the  price  due  on  a  sale  of  lands,  the  title  to  which  is  to  be  made  by 
warranty  deed,  after  the  entire  price  has  been  paid,  upon  the  ground 
that  the  vendor  has  no  title,  where  the  latter  has  been  guilty  of  no  fraud, 
and  the  vendee  has  not  been  evicted  from  the  tnuit  sold. 

Bill  in  equity.  In  1837,  defendant  sold  complainant  a  tract 
of  land  containing  about  three  hundred  and  sixty  acres  for  seven  ' 
thousand  and  two  hundred  dollars,  payable  in  three  equal  in- 
stallments; one  payable  as  soon  as  possession  was  delivered; 
one  on  the  first  of  January,  1838;  and  one  on  the  first  of  Janu- 
ary, 1839.  The  agreement  of  the  parties  was  that  defendant 
should  convey  the  title  as  soon  as  the  payments  were  completed, 
and  as  part  of  the  agreement  defendant  executed  a  bond  for 
title,  affirming  his  ability  to  make  good  title.  Complainant 
paid  one  thousand  seven  hundred  dollars  on  the  first  install- 
ment, and  gave  notes  for  the  remaining  seven  hundred  dollars. 
He  now  sought  a  rescission  of  the  contract  and  an  injunction 
against  collection  of  the  unpaid  installments,  alleging  that  the 
title  to  the  larger  and  more  valuable  portion  of  the  land  was  in 
Tishoma,  a  Choctaw  Indian,  to  whom  the  land  had  been  awarded 
by  the  United  States  commissioners  under  the  treaty  of  Danc- 
ing Babbit  creek;  and  that  defendant  was  in  such  a  pecuniary 
condition  that  nothing  could  be  recovered  upon  his  covenant, 
and  therefore  complainant  would  lose  his  money  unless  the 
contract  was  rescinded.  The  pleadings  of  defendant  denied 
the  allegation  of  insolvency,  and  that  the  title  to  any  portion  of 
the  land  sold  was  in  Tishoma,  and  were  accompanied  by  ex- 
hibits which  showed  a  regular  derivation  of  title  from  the  gov- 
ernment to  the  defendant.  The  evidence  as  to  insolvency  was 
conflicting.  As  to  the  title  which  was  asserted  to  be  in  the 
Indian,  complainant  introduced  evidence  which  he  claimed 
proved  a  compliance  upon  his  part,  before  the  inception  of  de- 
fendant's title,  with  the  provisions  of  the  treaty  of  Dancing 
Babbit  creek,  sufficient  to  have  invested  him  with  the  legal  title 
jto  the  land.     The  injunction  upon  this  showing  was  dissolved* 
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W,  A  O.  8,  Terger,  for  the  appellani. 
TJiompsan^  conira, 

Bj  Court,  Tbotteb,  J.  The  exhibits  referred  to  in  the  answer 
follj  support  the  statement  of  a  regular  derivation  of  title  by 
appellee,  from  the  general  government,  to  all  the  lands  sold  by 
this  contract  to  appellant.  Sundry  depositions  were  caken  to 
prove  the  paramount  title  which  is  stated  to  be  in  Tishoma;  but 
no  question  is  made  of  appellee's  title  to  the  residue.  The  pre- 
ponderance of  the  proof  is  against  the  alleged  insolvency  of  the 
appellee.  Ux>on  this  statement  of  the  case,  the  chancellor  dis- 
solved the  injimction.  It  is  important  in  considering  the  ques- 
tion of  the  appellant's  title  to  relief  in  this  case,  to  examine  the 
character  of  the  agreement  which  is  disclosed  by  the  record,  and 
whether  the  promise  to  pay  the  purchase  money  is  dependent  or 
independent.  The  general  rule  appears  to  be,  that  the  inten- 
tion of  the  parties,  to  be  gathered  from  the  whole  contract,  ia 
the  criterion  of  the  question.  Thus  where  a  day  is  fixed  for  the 
payment  of  money,  or  part  of  it,  and  the  day  is  to  happen,  or 
may  happen,  before  the  thing  which  is  the  consideration  of  the 
money  is  to  be  performed,  an  action  may  be  brought  for  the 
money  before  performance;  for  it  appears  that  the  party  relied 
upon  his  remedy:  1  Saund.  319;^  2  H.  Bl.  389;'  20  Johns.  15;* 
5  Cow.  509;'  15  Mass.  471.* 

In  the  case  just  mentioned,  where  a  day  is  fixed  for  the  pay- 
ment of  money,  or  part  of  it,  the  courts  have  held  that  the 
promise  or  covenant  is  independent,  because  it  appears  to  be  the 
intention  of  the  vendee  to  pay  at  all  events.  And  hence,  where 
the  covenant  is  to  pay  the  purchase  money  by  installments,  or 
where  part  is  paid  down,  and  the  balance  is  to  be  paid  by  in- 
stallments, it  has  been  held  that  the  agreement  to  pay  in  this 
manner  is  independent.  This  rule  applies  as  well  to  contracts 
for  the  sale  of  land  as  of  other  property;  and  is  therefore  an  ex- 
ception from  the  general  principle  which  prevails  in  the  con- 
struction of  this  class  of  agreements;  which  is,  that  contracts 
for  the  conveyance  of  land  are  to  be  considered  mutual  and  in- 
dependent, so  that  the  vendor  shall  not  be  compelled  to  part 
from  his  land  without  receiving  the  consideration  agreed  upon, 
nor  the  vendee  to  pay  the  money  without  the  conveyance  of  the 
land.    This  is  the  doctrine  of  the  case  of  the  Bank  of  Columbia 

1.  Ftrdoge  T.  QoU,  a.  Ttrry  y.  IhuUM4,  8.  Bohb  r,  M^Htgamer^, 

4.  Clumpiom  ▼.  WkSU,        8.  Gardiner  t.  Conon ;  8.  O.,  16  ICaM.  600. 
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T.  Hagner,  1  Pet.  465,  and  is  founded  in  a  wise  policy  to  prevent 
^freat  injustice;  since  otherwise  the  party  might  be  exposed  to 
irreparable  loss.  But  whilst  the  principle  is  thus  broadly  laid 
<Lown,  and  so  fully  sanctioned  by  reasons  of  expediency  and 
justice,  it  must  of  necessity  yield  in  all  cases  to  the  agreement 
of  the  parties,  which  shows  that  it  was  the  intention  to  waive  its 
l)enefit.  The  rule,  therefore,  prevails  only  in  cases  where  the 
parties  have  not  manifested  an  intention,  by  the  terms  of  their 
contract,  to  place  themselves  under  a  different  one.  And  this 
is  fully  recognized  by  the  court  in  the  case  referred  to. 

It  is  true,  that  in  the  particular  case  then  under  their  considera- 
tion, the  court  held  the  contract  to  be  dependent,  although  the 
agreement  of  the  vendee  was  to  pay  by  installments;  a  deter- 
mination which  would  seem  to  be  founded  on  the  peculiar  circum- 
stances of  the  contract.  Hagner  submitted  a  proposition  in  writ- 
ing to  purchase  the  lots  of  the  bank,  and  to  pay  the  purchase  money 
in  six  quarterly  installments;  for  which  he  would  give  his  notes, 
if  the  bank  would  give  him  the  title.  If  the  bank  preferred  it, 
however,  he  would  take  a  bond  for  the  title  when  the  payments 
were  completed.  It  was  upon  this  proposition  that  the  action 
was  brought;  and  the  court  decided  that  the  bank  was  bound 
to  show  a  tender,  either  of  the  bond  or  deed,  before  they  could 
recover. 

The  agreement  of  Hagner  to  pay,  or  to  execjite  his  notes,  was 
evidently  dependent  upon  the  performance  of  the  condition  upon 
which  they  were  to  be  made.  He  was  to  have  a  bond  for  title, 
or  the  title  itself,  and  this  was  the  entire  consideration  of  his 
contract.  It  is,  therefore,  entirely  a  different  case  from  the  one 
«t  bar.  The  vendee  here  received  a  security  for  the  title  in  the 
bond  of  the  vendor,  conditioned  for  a  deed  when  the  last  pay- 
ment of  the  purchase  money  was  made.  And  it  is  evident  that 
he  intended  to  rely  upon  his  remedy  on  that  security,  from  the 
fact  of  his  having  paid  part  of  the  money  at  the  time,  and  prom- 
ising to  pay  the  larger  portion  of  the  whole  sum  agreed  upon  at 
times  anterior  to  the  day  or  event  on  which  he  could  demand 
the  title.  The  principles  settled  in  the  case  of  Neioman  v.  0i&- 
.8071,  1  How.  841,  are  decisive  of  this  question;  for  the  contract 
in  that  case  was  very  similar  in  its  terms  to  the  one  which  is 
^own  in  this.  And  upon  a  careful  examination  of  the  author- 
ities, we  feel  satisfied  to  adhere  to  the  doctrine  there  laid  down. 
Hence  we  conclude,  that  the  agreement  of  the  vendee  in  this 
oase,  to  pay  the  money,  was  independent  of  the  performance  of 
the  covenant  for  title  on  the  part  of  the  vendor. 
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The  yendor  agreed  to  convey  the  title  when  the  last  payment 
was  made.  It  thus  appears  that  the  payment  of  the  money  was 
to  precede  the  conyeyance;  and  according  to  the  case  of  Bobb  y. 
Montgomery,  20  Johns.  16,  "  when  the  payments  are  to  precede 
the  conyeyance,  it  is  no  excuse  for  the  non-payment  that  there 
is  not  a  present  existing  capacity  to  convey  a  good  title,  unless 
the  one  whose  duiy  it  is  to  pay  offers  to  do  so  on  receiving  a 
good  title,  when  it  must  be  made  to  him,  or  the  contract  may  be 
rescinded.''  So  in  the  case  of  Miller  v.  Long,  3  A.  E.  Marsh. 
836,  it  was  stated  that  the  vendor  was  not  bound  to  convey  the 
title  until  the  purchase  money  was  paid.  So  also  in  the  case  of 
Saunders  Y^BecU's  AdministrcUors,  4  Bibb,  342,  where  the  agree- 
ment was  to  pay  the  purchase  money  in  three  years,  and  the 
vendor  covenanted  to  convey  the  land  in  twelve  months,  or  so 
soon  thereafter  as  the  consideration  money  shall  be  paid,  it  was 
held  not  to  be  a  good  answer  to  an  action  to  recover  the  money 
that  the  vendor  had  not  conveyed  the  land  and  was  not  able  to 
do  so,  though  the  vendee  averred  a  tender  of  the  purchase 
money,  and  a  readiness  to  pay  upon  receiving  the  deed.  And  in 
the  case  of  Champion  v.  WhUey  5  Cow.  510,  the  defense  was  an 
ioability  on  the  part  of  the  vendor  to  convey  a  part  of  the  land; 
but  the  court,  after  deciding  that  the  promises  were  independ« 
ent,  held  the  defense  not  to  be  tenable. 

The  bill  of  complaint  in  this  case  does  not  aver  any  offer  on 
the  part  of  the  vendee  to  comply  with  this  contract  by  paying  or 
tendering  the  purchase  money,  nor  any  demand  of  the  title,  but 
daims  a  rescission  of  the  contract  on  the  ground  of  an  inability 
on  the  part  of  the  vendor  to  convey  the  title.  And  it  is  insisted 
that  the  court  can  not  compel  the  party  to  take  a  defective  title, 
or  to  resort  to  his  remedy  upon  the  covenant.  That  where  the 
contract  is  executory  and  the  vendor  is  unal>le  to  comply  with 
his  covenant,  the  vendee  may  elect  to  sue  upon  the  covenant  or 
disa£Brm  the  contract,  notwithstanding  he  has  gone  into  posses- 
sion and  there  has  been  no  eviction.  The  rule  appears  to  be 
well  settled  both  in  England  and  in  this  country  that  in  the 
case  of  a  pxirchaser  of  land,  where  the  title  fails,  a  court  of 
chancery  will  decree  a  return  of  the  purchase  money,  even  after 
the  complete  execution  of  the  contract  by  payment  of  the  money 
and  delivery  of  the  deed,  if  there  has  been  a  fraudulent  misrep- 
resentation as  to  the  title.  But  it  seems  to  be  settled  in  Eng- 
land, and  by  most  of  the  courts  in  this  country,  if  there  is  no 
fraud,  and  the  purchaser  is  not  evicted,  that  the  insufficiency 
of  the  title  is  no  ground  for  relief  against  the  payment  of  the 
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porcliase  money,  or  for  rescinding  the  purchase,  and  claiming 
restitution  of  the  money.  The  party  is  remitted  to  his  remedies 
at  law  on  his  covenants  to  insure  the  title:  2  Kent  Com.  370; 
AbboH  V.  Allen,  2  Johns.  Ch.  519  [7  Am.  Dec.  554];  3  A.  K. 
Marsh.  336;'  4  Bibb,  342;'  5  Conn.  528;*  1  Greenl.  352;*  5  Cow. 
610;*  9  Johns.  126.*  The  case  of  Newman  v.  Gfibson,  1  How» 
341,  was  decided  in  comformity  with  the  principles  of  the  above 
cases.  And  although  we  may  doubt  the  policy  of  this  doctrine 
in  its  general  application,  and  believe  that  the  justice  of  the 
case  may  often  be  with  the  defense,  yet  it  is  now  too  well 
settied  to  be  departed  from. 

If  then,  there  has  been  no  fraud,  nor  any  eviction,  and  the 
agreement  is  executed,  the  vendee  can  have  no  claim  to  relief 
on  the  mere  ground  of  a  failure  of  titie:  1  Johns.  Ch.  213.^ 
But  as  in  the  present  case  the  deed  has  not  been  delivered,  the 
contract  remains  executory  and  a  different  rule  it  is  said  must 
prevail.  This  distinction  is  laid  down  and  supported  by  the 
court  in  the  case  of  Miller  v.  Long,  3  A.  K.  Marsh.  335.  In 
that  case  the  right  of  the  vendee  to  be  relieved  where  the  deed 
has  been  delivered  is  denied;  but  it  is  said  to  be  otherwise  where 
the  contract  is  executory  to  execute'  the  deed  in  future.  In  the 
first  case  the  court  recognizes  the  general  rule  laid  down,  that 
the  vendee  must  resort  to  his  remedy  at  law  upon  his  covenants. 
But  in  cases  like  the  present  where  the  vendee  takes  the  pre- 
caution to  secure  himself  by  a  penal  bond  covenanting  to 
convey  a  titie  with  full  covenants,  and  that  ap{>ears  to  be  the 
consideration  of  his  promise  to  pay  the  money,  though  we  may 
consider  the  covenant  to  convey  as  an  executoxy  contract,  yet 
it  is  difficult  to  conceive  how  that  circumstance  can  vary  the  rule 
as  to  relief.  In  the  latter  case  the  vendee  has  his  remedy  at 
law  upon  the  covenants  in  the  bond,  and  he  would  seem  to  be 
equally  subject  to  the  general  rule  to  resort  to  that  remedy  if 
there  is  no  fraud  or  eviction. 

In  this  case  the  vendee  was  put  in  the  possession  of  the  land,, 
and  has  continued  in  the  quiet  and  undisturbed  possession  for  a 
period  of  nearly  four  years,  and  for  aught  that  appears  to  the 
court  may  never  be  disturbed  by  the  alleged  outstanding  titie 
of  the  Indian.  He  has  not  even  been  threatened  with  this  tiUe» 
and  no  step  has  been  taken  by  the  Indian  to  enforce  it.  Under 
such  circumstances  it  seems  to  us  that  it  would  be  contiazy  to 
eveiy  principle  to  go  into  an  inquiiy  as  to  this  titie,  or  to  settle 

1.  MiUer  t.  long.  4.  Llo^d  r,  JwnU ;  B.  C.  10  Am.  Deo.  Ts! 

S.  SoHUkden  ▼.  B§ol.  6.  Ohampiony,  WMU,  6.  Ormitbfr.  Ckseoen, 

a.  BmrkhamtUd  t.  Com;  8.  O.,  18  Am.  Dee.  92.  T.  Bumpmt  ▼.  FUUmtn 
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its  paramount  Talidity,  in  this  collateral  proceeding,  when  the 
Indian  is  not  before  the  court,  when  his  title  is  flatly  d^nied  by 
the  vendor,  and  when  he  has  not  for  himself  thought  proper  to 
assert  it  by  any  adverse  proceeding.  Such  were  the  views  en- 
tertained by  the  supreme  court  of  this  state  in  the  case  of 
MUler  V.  Owerts  and  others,  Walker,  244,  and  they  seem  to  us 
to  be  fully  sustained  by  the  chancellor  in  New  York  in  the  case 
of  Abbott  V.  Alien,  2  Johns.  Ch.  619  [7  Am.  Dec.  554].  In  that 
case  the  chancellor  reasserts  the  principle  which  was  established 
by  a  former  decision  in  the  same  court  in  the  case  of  Bumpns  v. 
Plainer,  1  Johns.  Ch.  213,  "  that  a  purchaser  of  land  who  is  in 
possession  can  not  have  relief  here,  against  his  contract  to  pay, 
on  the  mere  ground  of  a  defect  of  title,  without  a  previous 
eviction."  And  adds,  '^  that  if  there  be  no  fraud  in  the  case, 
the  purchaser  must  resort  to  his  covenants,  if  he  apprehends  a 
failure  of  title."  It  would  lead  to  the  greatest  inconvenience 
to  permit  a  purchaser  in  the  actual  enjoyment  of  land,  and 
when  no  person  asserts  or  takes  any  measures  to  assert  a  hostile 
claim,  to  stop  the  payment  of  the  money  on  suggestion  of  a  de- 
fect of  title,  and  on  the  principle  of  quia  timet. 

Hence  we  conclude,  that  the  appellant  is  not  entitled  to  relief 
in  this  case,  1.  Because  his  contract  to  pay  money  was  inde- 
pendent of  the  covenant  of  the  appellee  to  make  him  a  title. 
He  agreed  to  pay  the  money  at  all  events,  and  relied  upon  the 
covenants  in  the  bond  for  a  titled  2.  Because  he  was  put  in 
possession  of  the  land  and  has  continued  in  the  imdisturbed 
possession  since  the  time  of  the  contract,  and  there  is  no  fraud 
proven  upon  the  vendor,  and  there  has  been  no  eviction  by  para- 
mount title.  8.  And  also  because  there  is  no  proof  of  a  defect  or 
failure  of  title  which  can  be  noticed  by  this  court.  The  answer 
denies  the  outstanding  title,  and  it  has  not  been  duly  ascertained 
in  any  of  the  modes  by  which  it  can  be  recommended  to  the  con- 
sideration of  the  court. 

The  decree  of  the  chancellor  must  therefore  be  affirmed,  w;ith 
costs  to  the  appellee. 

GovxNANT  TO  Pat  Pobtions  OF  THx  PuBCHASB  MoNRT  befopo  the  day  fixed 
for  the  ezeoation  of  a  oonveyance  by  the  vendor,  is  independent:  Betm  v. 
Atwaier,  10  Am.  Dec.  91. 

libTOHELL  V.   EvANa 

[6  HOWABD,  648.] 

BlUKJUTioir  laeuMD  ajter  a  Ybar  and  a  Day  on  a  judgment  which  haf 

not  been  revived  by  tdre  faciaa  is  but  voidable,  not  void. 
PusoHASBB  AT  A  Salb  ukdkb  A  VoiDABLB  ExBCTTTiON  will  be  protected. 
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Dktinub.    The  opinion  states  the  case. 
Holt,  for  the  plaintiff  in  error. 
N,  2>.  Coleman,  contra. 

Tbottbb,  J.  This  was  an  action  of  detinue  for  a  slave.  It 
appears  from  the  bill  of  exceptions,  that  the  claim  of  Mitchell 
to  the  slave  in  controversj  arose  under  a  purchase  by  him,  at  a 
sale  made  by  the  sheriff,  on  an  execution  against  one  Bumham. 
The  plaintiff  in  error  derived  title  also  imder  Bumham.  On  the 
trial,  the  court  was  requested  to  instruct  the  jury,  that  the  ex- 
ecution under  which  Mitchell  claimed  w^  absolutely  void,  as  it 
had  been  issued  on  a  judgment  rendered'  more  than  a  year  and 
a  day,  which  had  not  been  revived  by  scire  faciaa.  The  court 
gave  this  instruction;  and  informed  the  jury,  moreover,  that 
Mitchell  could  acquire  no  title  under  that  sale.  The  defendant 
below  excepted. 

This  instruction  was  clearly  erroneous.  The  execution  was 
only  voidable,  but  not  void.  The  judgment  was  entirely  reg- 
ular; and  a  purchaser  at  a  sale  under  an  execution  issued  upon 
it,  which  is  merely  irregular  or  voidable,  can  not  be  prejudiced 
for  that  reason.  The  authorities  are  full  and  direct  on  this  ques- 
tion: 2  How.  607;*  16  Johns.  537." 

There  are  several  other  questions  in  this  case;  but  it  is  not 
deemed  important  to  notice  them,  as  they  are  subordinate  to  the 
one  which  has  been  considered. 

For  the  error  of  the  court  below,  in  giving  the  instmotion 
above,  the  judgment  must  be  reversed,  and  a  venire  de  novo 
awarded. 


BxxounoNS,  WHSK  VoEDABLB:  See  Day  v.  Sharp,  34  Am.  Dea  509;  Borm 
V.  JfeOeAee,  31  Id.  096;  OoUmgmoorth  ▼.  Hom,  24  Id.  703,  and  note. 


AlO>£BSON  V.  WaNZEB. 

16  HOWABD,  087.) 

Tta  Anbwkb  ahd  ADMiawiow  of  Onb  Partner  upon  Psoons  of  Oab- 
msHXXKT,  where  both  have  been  regularly  served  with  prooen,  will  bind 
the  other. 

BxiounoN,  OS  A  JuDGMKNT  AOADCBT  A  Garnisiub  OH  a  debt  not  yet  due, 
is  stayed  by  operation  of  Uw  until  the  debt  does  beoome  dne,  and  there- 
fore the  judgment  need  not  be  aooompanied  by  an  order  of  ooort  direet- 
ing  the  stay. 

Ebbob  from  Claiborne  dxouit. 


1.  AMA  T.  WUulum,  t.  Jmtkt9m  T. 
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Thorp,  for  the  plaintiff  in  error. 
Thrasher,  contra. 

By  Oourt,  Tbotteb,  J.  The  defendant  recovered  a  judgment 
in  ttie  court  below  against  John  G.  Hastings,  for  the  sum  of 
seTen  hundred  and  sixty-one  dollars  and  ninety-four  cents.  He 
then  applied  for  and  obtained  a  garnishment  against  the  plaint- 
iffs in  error  on  a  suggestion  that  they  were  indebted  to  Hast- 
ings, according  to  the  provisions  of  the  act  of  1827.  Upon 
the  return  of  the  process,  H.  O.  Anderson,  one  of  the  firm  of 
H.  &  H.  O.  Anderson,  who  were  merchants  and  partners,  an- 
swered, and  stated  an  indebtedness  of  his  firm  to  Hastings,  in 
the  sum  of  seven  thousand  five  hundred  and  eleven  dollars  and 
exxty  cents,  which  existed  by  virtue  of  three  notes,  two  of  which 
would  be  due  the  twentieth  of  January,  1840,  and  the  other  on 
the  twentieth  of  February,  1840.  Upon  this  answer  the  court 
rendered  judgment  against  the  garnishees  for  the  amount  of 
the  judgment  which  Wanzer,  the  defendant  in  error,  had  re- 
covered against  Hastings,  and  ordered  execution  to  be  stayed 
until  Januaiy,  1840.  Two  errors  have  been  assigned:  1.  That 
the  court  rendered  final  judgment  against  both  the  garnishees 
upon  the  answer  of  one  only.  2.  In  rendering  the  judgment 
without  a  «tay  of  the  execution  until  the  maturity  of  the  debt, 
it  not  being  then  due. 

We  do  not  think  that  either  of  these  objections  is  sufficient  to 
reverse  the  judgment.  The  garnishees  being  partners,  the  an- 
swer or  admission  of  one  was  sufficient  to  bind  the  other.  H. 
O.  Anderson,  as  the  record  shows,  answered  for  himself  and 
partner.  They  had  both  been  regularly  served  with  the  pro- 
cess, and  as  the  purpose  of  the  garnishment  was  to  ascertain 
whether  they  were  indebted  to  Hastings,  that  object  was  surely 
as  well  obtained  by  the  admission  of  the  fact  by  one  partner  as 
by  both.  It  will  not  be  denied,  that  in  an  ordinary  suit  against 
partners,  to  recover  a  partnership  debt,  an  acknowledgment  of 
the  debt  by  one  of  the  partners  will  be  received  as  evidence  to 
bind  both,  and  justify  a  verdict  and  judgment  against  both. 
This  is  a  principle  of  the  law  of  partnership  too  fftinilmr  to 
need  authorities  to  support  it.  Nor  can  it  be  an  objection  to 
the  judgment,  that  it  is  not  accompanied  by  an  order  of  the 
court  to  stay  execution  of  it  until  the  maturiiy  of  the  debt.  It 
is  stayed  by  operation  of  the  statute,  until  the  debt  is  due.  And 
if  it  is  sued  out  before  that  time,  it  may  be  arrested,  on  motion 
or  supersedeas.    The  act  of  1827  does  not  require  the  stay  of 
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execution  to  be  made  a  part  of  the  judgment.    After  author- 
izing the  court  to  render  judgment  against  the  garnishee,  the 
statute  adds,  "but  execution  shall  be  stayed,  etc.,  until  such 
garnishee's  debt  shall  become  due,"  etc. 
The  judgment  must  be  affirmed. 


Babnes  v.  Moodt. 

[6  HowASD,  686.] 

Rblbasb  of  Ebrors  IK  A  JuooMBKT  IS  Plkadabui  IS  Bab  of  the  Msign* 
ment  of  errors  in  the  appellate  court. 

POBBXAUANCB  FBOM  THE  ENTOROKMKirr  OF  A   LbOAL  BiOBT  is  ft  •offideilt 

consideration  to  support  a  release  of  errors. 

Ebbob  from  Hinds  circuit.    The  facts  appear  from  the  opinion. 
Hayes  and  Glifion,  for  the  plaintiff  in  error. 
Shelion,  contra. 

By  OouBT.  A  proceeding  of  unlawful  detainer  was  instituted 
bj  ttie  defendant  in  error  before  a  justice  of  the  peace  of  Hinds 
couniy,  to  recoyer  possession  of  a  piece  or  lot  of  land  in  the 
ciiy  of  Jackson.  The  cause  was  submitted  to  a  jury,  which  ap- 
pears to  haTC  been  brought  before  the  justice,  who  rendered  a 
yerdict  for  the  plaintiff  below.  There  was  but  one  justice  who 
appears  to  haye  presided  at  the  trial.  An  appeal  was  taken  to 
the  circuit  court,  and  a  yerdict  there  obtained  bj  the  plaintiff, 
and  a  judgment  and  award  of  the  writ  of  habere  facias  posses- 
sion. After  the  writ  was  issued,  the  defendant,  in  consideration 
that  the  plaintiff  would  stay  the  execution  for  a  certain  time, 
signed  and  sealed  and  deliyered  to  the  plaintiff  a  release  of 
errors  in  the  judgment,  and  this  release  is  pleaded  in  bar  of  the 
assignment  of  errors  in  this  court,  and  the  demurrer  filed  to 
the  plea  presents  for  our  consideration  the  simple  question 
whether  the  plea  be  a  yalid  one. 

This  question  has  been  so  repeatedly  decided  that  it  is  only 
necessary  to  refer  to  the  authorities  upon  the  subject  for  the  rea- 
sons of  the  opinion  of  the  court  in  the  present  case:  2  Tidd'a 
Pr.  1170, 1172, 1174,  and  the  authorities  there  cited.  It  is  surely 
as  competent  to  a  party  against  whom  a  judgment  has  been  ren* 
dered  to  release  his  right  to  prosecute  a  writ  of  error,  as  to  sur- 
render any  other  cause  of  action  which  he  may  possess.  The 
consideration  for  the  release  in  this  case  was  the  forbearance  of 
the  plaintiff  to  execute  the  writ  of  habere  fackis  possession,  and 
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this  was  a  valuable  consideration,  as  muoh  so  as  forbearance  to 
sue  has  been  held  to  be  a  good  consideration  to  support  a  prom- 
ise founded  thereon. 

The  demurrer  to  the  plea  must  therefore  be  oyerruled,  and  the 
judgment  of  the  court  below  affirmed. 


Connell  v.  Woodabd. 

[6  HowABD,  665.] 

Operatioh  of  thb  Rulb  that  a  Psbson  can  not  bk  Pastt  'PuLornww 
and  also  defendant  is  oonfined  to  natural  persons. 

Trustees  of  Schools  CoNSTrruTB  Quasi  (corporations,  and  may,  in  their 
corporate  character,  sue  their  own  members.  It  will  not  affect  the  mle 
that  the  action  is  brought  in  the  names  of  the  individual  trustees,  in 
■tMd  of  under  the  general  title  of  trustees  of  schools. 

AssuMPsrr.     The  opinion  states  the  case. 

Boyd  and  Montgomery,  for  the  plaintiffs  in  error. 

Walker  and  SnvUh,  contra. 

By  Court,  Tbotteb,  J.  This  was  an  action  of  assumpsit  upon 
four  promissory  notes  made  by  the  defendants  to  the  plaintiffii 
as  trustees  of  schools  and  school  htnds  in  a  certain  township  of 
land  in  Wilkinson  county.  The  defendants  pleaded  the  general 
issue  and  two  special  pleas.  The  special  pleas  averred  in  sub- 
stance that  Woodard  and  Mayes,  two  of  the  defendants,  were 
also  plaintiffs  in  the  suit.  The  plaintiffs  demurred  to  each  of 
the  pleas,  but  the  court  overruled  both  demurrers,  and  gave 
judgment  for  the  defendants.  The  material  error  assigned  is 
the  judgment  of  the  court  below  upon  the  demurrers. 

That  the  same  person  can  not  be  plaintiff  and  defendant  in 
the  same  action  is  a  proposition  which  must  command  universal 
assent,  since  no  man  can  sue  himself.  The  operation  of  this 
rule  is,  however,  confined  to  natural  persons,  and  then  it  seems 
to  be  equally  applicable  to  persons  suing  in  their  own  right  and 
to  those  who  sue  in  a  fiduciary  character.  This  was  the  ground 
of  the  decision  in  the  cases  cited  by  the  counsel  for  the  defend- 
ants from  1  Ala.  103,^  148.''  And  for  the  same  reason  it  has 
been  held  that  an  administrator  can  not,  though  a  mere  trustee, 
sue  himself  to  recover  a  debt  due  from  him  to  his  intestate. 
The  remedy  in  such  case  is  suspended  at  common  law,  and  va- 
ried by  our  act  of  assembly.     This  was  incidentally  adverted  to 

1    TbkUa  ▼.  Bright,  Minor,  103.  2.  Ramsey  t.  Johnson,  Minor,  418. 


174  CONNELL  U  WOODABD.  [Miss. 

by  the  court  in  ihe  caae  of  Kelsey  t.  Smithy  1  How.  82.    If  the 
administrator  does  not  return  in  his  inyentorj  a  debt  due  from 
himself,  anj  party  may  petition  the  court  of  probates  and  com- 
I>el  him  to  do  so,  and  if  after  the  return  he  do  not  pay  it,  his 
official  bond  may  be  sued  on.    This  case  only  shows  ttie  rule 
which  is  everywhere  recognized  that  an  administrator  can  not  be 
plaintiff  and  defendant  in  the  same  suit;  anymore  than  one  who 
sues  in  his  own  right.    But  it  is  urged  by  the  counsel  for  the 
defendants  that  the  trustees  of  schools  in  this  state  are  liable  to 
the  operation  of  this  rule  just  as  an  administrator  or  any  other 
trustee;  that  they  are  not  artificial  persons  or  a  body  corporate. 
We  think,  howeyer,  that  there  is  a  wide  distinction  between  the 
two  cases.    An  administrator  is  a  trustee  pro  hoBC  vice  only. 
He  is  clothed  with  no  one  of  the  attributes  of  a  corporation. 
The  trustees  of  school  lands  are  endowed  with  many  of  the 
functions  of  a  corporation.    They  have  x>erpetual  succession  in 
respect  to  the  matters  of  their  trust.    It  is  true,  they  never  have 
been  incorporated  by  a  particular  name,  nor  have  they  been  in- 
vested with  plenaiy  powers.    Having  been  created  by  the  law 
for  particular  and  specified  purposes,  and  for  the  accomplish- 
ment of  such  objects  been  invested  with  the  right  of  succession^ 
they  are  corporations  mb  modo  it  is  true,  but  yet  they  are  not 
the  less  a  corporation  for  the  proper  purposes  of  their  creation. 
Our  laws  afford  us  many  examples  of  this  sort.    Thus  the  loan 
officers  who  are  created  for  each  couniy  in  the  state  of  New 
York,  by  an  act  of  the  legislature  of  that  state,  have  been  held 
to  be  bodies  politic  and  corporate.     So  the  board  of  supervisors 
who  are  authorized  to  take  obligations  to  them  and  their  succes- 
sors in  office,  by  having  thus  the  right  of  succession  secured  to 
them,  have  been  classed  among   corporations:   2   Sent  Com. 
225;  8  Johns.  422;'  2  Johns.  Ch.  325.' 

The  trustees  of  schools  and  school  lands,  whose  appointment 
is  provided  for  by  the  statute  of  this  state,  are  authorized  to  ap- 
point a  treasurer,  and  to  take  a  bond  from  him,  payable  to  them- 
selves and  their  successors  in  office,  to  lease  the  lands  reserved 
in  their  respective  townships  for  schools,  and  to  take  notes  or 
bonds  with  surely  payable  in  like  manner,  for  the  money  due 
for  the  lease  of  the  same.  Being  thus  endowed  with  the  right 
of  perpetual  succession  for  all  ihe  purposes  of  their  creation^ 
they  may  well  be  termed  quasi  corporations,  as  they  have  been: 
Ang.  &  Ames  on  Corp.  16.  This  being  the  case,  they  are  of 
oonrse  subject  to  the  rules  which  govern  other  corporations; 

1.  Jaektom  v.  MartmOL  2.  PMtoii  T.  Jaekt^m, 
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they  might  hare  sued  under  the  general  title  of  trostees  of  schools 
and  school  lands.  And  haying  the  power  to  do  so,  the  rule  is 
not  varied  because  the  names  of  the  seyeral  persons  who  com- 
posed the  board  haye  been  stated  in  the  pleadings.  If  these 
yiews  be  correct,  then  it  follows  that  the  board  of  trustees  haye 
the  same  capacity  to  maintjiin  an  action  at  law  against  one  of  its 
members,  who  has  come  under  obligation  to  them  by  a  contract 
authorized  l^  law,  that  a  bank  or  other  proper  corporation  pos- 
sesses in  like  cases.  The  ground  of  defense  disclosed  by  the 
two  special  pleas,  is  therefore  no  legal  answer  to  the  action,  and 
the  demurrers  should  haye  been  sustained. 

It  is  not  deemed  necessary  in  the  present  case  to  go  into  an 
examination  of  the  other  question  which  has  been  submitted  in 
the  argument  by  the  counsel  for  the  defendants;  whether  under 
the  act  of  congress  which  reseryes  the  sixteenth  sections  of  land 
from  sale,  and  for  the  use  of  schools  in  the  townships,  is  a  grant, 
so  as  to  authorize  the  yarious  acts  of  the  legislature  which  haye 
from  time  to  time  been  passed.  This  power  has  been  so  long 
recognized  and  acted  on,  that  we  do  not  feel  inclined  to  question 
it  at  this  time,  eyen  if  we  entertained  any  doubts  of  its  existence. 
Oongress  itself  has  been  a  witness  of  the  course  of  legislation 
in  this  and  other  states  on  the  subject  of  these  lands,  and  has 
neyer  offered  any  objection,  nor  questioned  its  propriely,  and 
we  shall  not  do  so. 

The  judgment  must  be  reyersed,  and  the  cause  remanded  for 
further  proceedings. 

School  Dibxbiots  Oonbhtutb  Quasi  Cobfobatiohs:  Andnw$  y.  Atet, 
95  Am.  Deo.  521. 
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[6  HbWABD,  6)19.] 

BT  AoooMM ODATION  Iia>OBSKBS  upon  the  holder  of  a  proteited 
note,  that  he  immediately  proceed  to  sue  the  maker,  aooompaoied  with 
the  information  that  upon  a  failure  so  to  do  they  will  hold  themaelvee 
discharged,  imposes  no  duty  upon  the  holder;  nor  will  the  indorsers  be 
dischazi^ed  becaose  the  maker  of  the  note,  subsequently  to  the  request 
whioh  has  not  been  complied  with,  beoomes  insolvent. 

AoiiOH  against  the  indorsers  on  a  bill  of  exchange.     The 
opinion  states  the  case. 

HoU,  for  the  plaintifb  in  enor. 

O.  8.  Yerger^  contra. 
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By  Court,  Shabebt,  C.  J.  The  defendants  were  accommoda- 
tion indorsers  of  a  bill  of  exchange  drawn  by  John  F.  Broadnax, 
dated  first  of  January,  1837,  payable  in  New  Orleans,  at  six 
months,  which  was  protested  for  non*acceptance  on  the  sixteenth 
of  the  same  month.  The  holders,  the  plaintiffs  in  error,  are 
citizens  of  New  Orleans,  the  maker  being  also  a  citizen  of  the 
state  of  Louisiana,  and  the  defendants  are  citizens  of  this  state. 
On  the  twenty-fourth  of  March,  1838,  the  defendants  wrote  to 
the  plaintiffs,  and  requested  them  to  sue  the  drawer  of  the  bill  im- 
mediately, or  they  would  consider  themselves  discharged.  The 
maker  at  that  time  had  twelve  or  fifteen  negroes  unincumbered, 
but  conveyed  them  away  in  June,  and  shortly  afterwards  died 
insolvent.  On  the  sixteenth  of  April,  1838,  this  suit  was  brought, 
and  on  the  trial  the  defendants  relied  on  the  notice  and  the  fail- 
ure to  sue,  as  a  discharge,  and  so  the  court  instructed  the  jury, 
which  is  now  assigned  as  error. 

The  question  here  presented  has  received  frequent  adjudica- 
tions, and  some  difference  of  opinion  seems  to  exist  in  regard 
to  the  rule  of  law.  It  is  contended  that  an  acconmiodation  in- 
dorser  is  but  a  surety,  who  has  a  right  to  require  diligence  of 
the  holder  in  suing  the  principal,  and  authorities  are  cited 
which  do  sustain  this  position.  To  a  certain  extent,  and  for 
certain  purposes,  an  accommodation  indorser  may  be  regarded 
as  a  surety.  The  object  of  such  an  indorsement  is  to  secure  the 
debt,  but  the  undertaking  or  contract  in  a  strictly  legal  point 
of  view  is  materially  different  from  that  of  an  ordinary  surely. 
In  the  one  case  it  is  several  only,  whilst  in  the  other  it  is  always 
joint,  or  joint  and  several.  An  indorser  undertakes  to  pay  the 
debt  himself  on  condition;  when  the  condition  is  performed  by 
giving  him  notice  of  demand  and  refusal,  his  undertaking  be- 
comes absolute;  it  is  not  secondary.  The  holder  of  a  protested 
bill  may  proceed  against  either  or  all  of  the  parties  to  it,  at  his 
election,  but  by  separate  actions.  Our  statute,  it  is  true,  has 
changed  this  rule,  but  it  does  not  apply  in  this  case,  because  the 
maker  was  not  a  citizen  of  the  state. 

By  the  common  law  there  was  neither  a  legal  nor  an  equitable 
obligation  on  the  holder  to  sue  the  maker  first,  and  if  he  may 
sue  any  party,  how  can  it  be  that  an  indorser  is  discharged  if 
the  holder  fails  to  sue  the  maker  on  request?  Such  a  proposi- 
tion is  at  war  with  principle.  It  is  repugnant  to  the  nature  of 
the  contract.  To  illustrate  it  by  the  case  before  us:  Thatcher 
and  Bodley  say  to  Bullit,  Shipp  &  Co. ,  we  are  but  accommoda- 
tion indorsers  for  Broadnax;  sue  him  immediately  or  we  shall 
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consider  onrselyes  discharged;  and  thereupon  they  immediately 
sue  Thatcher  and  Bodley,  but  do  not  sue  Broadnaz.  Can  any 
one  question  their  right  to  do  so?  Certainly  not.  Could 
Thatcher  and  Bodley  say,  we  did  not. tell  you  to  sue  us,  but 
Broadnax,  which  you  were  bound  to  do  ?  Would  such  an  an- 
swer constitute  any  defense  to  the  action,  and  if  it  would  not, 
there  is  no  foundation  for  the  position .  As  regards  indorsers, 
the  notion  of  their  being  discharged  by  the  delay  of  the  holder 
is  predicated  on  the  assumption  that  the  drawer  must  be  first 
sued,  or  at  least  it  resolves  itself  into  that,  and  as  that  is  not 
true  in  principle,  the  idea  is  fallacious. 

When  a  note  or  bill  is  protested  the  indorser  stands  as  an 
individual  contractor,  bound  to  lift  the  bill  immediately,  and 
will  the  law  favor  him,  and  ultimately  discharge  him  for  stand- 
ing out  in  violation  of  his  contract?  The  law  does  not  suppose 
that  he  can  be  injured  by  delay.  It  does  not  tolerate  delay  on 
his  part,  but  requires  immediate  payment.  If  he  is  to  be  dis- 
charged by  a  failure  to  sue  the  maker,  even  after  notice,  it  is 
but  a  reward  for  a  breach  of  contract  and  of  good  faith.  He 
has  his  recourse  against  the  maker,  and  if  there  be  danger  of 
losing  that  by  delay,  his  duty  is  plain;  let  him  pay  the  debt  ac- 
cording to  his  contract  and  take  his  recourse.  His  condition 
and  his  liability  are  different  from  a  surety  in  a  bond.  A  mere 
surety  in  a  joint  liability  may  resort  to  chancery  and  compel 
the  holder  of  the  bond  to  use  proper  diligence.  In  both  cases, 
however,  a  new  and  binding  contract  for  delay  would  discharge 
the  surety.  This  view  of  the  subject  seems  to  be  the  necessary 
result  from  the  nature  of  the  contract,  and  it  is  supported  by 
most  of  the  adjudged  cases.  It  is  true  that  the  decisions  are 
conflicting.  The  cases  of  Pain  v.  Packard,  13  Johns.  144  [7 
Am.  Dec.  369],  and  King  v.  Baldwin,  17  Id.  384  [8  Am.  Dec. 
415],  seem  to  be  leading  cases  in  favor  of  the  defense  here  set  up, 
and  yet  they  have  been  much  questioned  even  in  New  York. 
The  question  was  very  fully  investigated  by  Chancellor  Kent  in 
the  last  case  cited,  reported  in  2  Johns.  Ch.  554,  and  he  even 
denied  the  law  to  be  as  decided  in  Pain  v.  Packard.  In  the 
case  of  Beardsley  v.  Warner,  6  Wend.  610,  the  court  refused  to 
apply  the  rule  established  in  Pain  v.  Packard,  to  the  indorser 
of  a  promissory  note,  and  he  was  consequently  held  responsi- 
ble, although  he  had  given  notice  to  sue.  The  court  said: 
*'  The  moment  the  note  is  dishonored  and  notice  of  that  fact 
duly  given  to  the  indorser,  the  holder's  right  to  sue  him  is  per* 
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foot,  and  this  light  is  not  impaired  as  long  as  he  xemainB  pas* 


siTe. 


These  remarks  apply  with  all  their  force  to  the  present  case^ 
and  it  is  an  authority  directly  in  point,  so  that  e^en  in  New 
York,  where  mere  sureties  are  held  to  be  discharged  if  preju- 
diced by  delay,  indorsers  are  placed  on  a  different  footing.  In 
Tennessee  and  Alabama  the  courts  haye  adopted  the  rule  of 
Fain  v.  Packard,  and  haye  also  applied  it  to  indorsers.  In  the 
case  of  10  Yeig.^  the  court  admitted  that  if  the  question  were  re» 
inlegra,  they  might  have  decided  differently;  but  the  question 
was  settled  in  the  case  in  2  Yezg.,'  and  they  would  not  depart 
from  it.  In  that  state  there  is  a  statute  which  may  haye  had 
an  influence  on  the  decision.  Contrary  decisions,  however,  are 
numerous,  in  which  the  defense  here  set  up  has  been  oyerruled* 
The  i>oint  was  made  in  Crane  y.  Newell,  2  Pick.  612  [18  Am. 
Dec.  461],  and  held  to  be  no  defense.  The  reporter  has  added 
a  note  of  many  authorities  to  the  same  effect.  The  case  of  Hunt 
y.  Bridgham,  Id.  581  [13  Am.  Dec.  458],  was  of  the  same 
kind.  These  were  cases  of  sureties,  not  indorsers,  and  if  sure- 
ties will  not  be  discharged  by  mere  delay,  unaccompanied  with 
fraud,  or  an  agreement  not  to  prosecute  the  principal,  certainly 
indorsers  will  not. 

The  same  doctrine  is  reiterated  in  the  case  of  FVye  y.  B€iher  S 
Jennings,  4  Pick.  882,  which  was  also  a  case  of  mere  suretyship. 
The  case  of  BiUows  y.  Lavel,  5  Id.,  was  a  suit  on  a  joint  and  sey- 
eral  promissory  note,  and  it  was  held  that  the  refusal  of  the 
creditor  to  sue  the  principal  on  the  request  of  the  surety,  unac- 
companied with  an  offer  of  indemniiy  against  the  costs  and 
charges  of  the  suit,  is  not  a  defense  at  law  for  the  surety,  although 
the  principal  may  haye  become  insolyent.  Now  eyen  if  these 
defendants  occupy  the  attitude  claimed  for  them  of  mere  sure- 
ties, still  by  these  authorities,  their  defense  must  be  unayailing. 

But  the  Massachusetts  cases  do  not  stand  alone.  They  are 
fully  sustained  by  the  cases  cited  by  counsel  from  1  Bailey,' 
3  Call,*  1  Leigh,*  and  5  Monroe.*  The  case  of  Kerr,  Adm'r,  y. 
Baker,  Walker,  140,  was  a  case  of  a  sureiy;  and  it  was  held  that 
he  was  not  discharged  by  the  failure  to  sue  the  principal,  after 
notice  giyen  to  do  so.  The  most  of  these  cases  are  in  exact  har-^ 
mony,  and  must  be  considered  as  decisiye  of  this  question. 

The  judgment  must  be  reyersed,  and  the  cause  remanded. 

See  Lambert  v.  Scm/dfordt  18  Am.  Dec.  149. 

1.  Tkomjwon  t.  WoUmh,  10  Iwg.  882.  4.  Crwkghton  v.  2>ii«al,  8  QiOl,  60. 

2.  Hancock  t.  Brjfomit  3  Terg.  476.  6.  MeKcKmi/  v.  WaUct,  1  I^eigh,  484. 

8.  BmHk  ^  a.  O,  ▼.  ify«f».  1  B«a«7's  Law,  413.     0.  8Umi  t.  AOiUm,  6  Monnie.  Ml. 
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LOBTON  V.  StAXIL 

[7  Uamoami,  65.) 

LABonnr  or  AsnouH  Belongiho  to  DzmBsxcr  Ownu,  II  a*  Mm 
time  and  plaoe,  ooostiiates  but  one  offense. 

IxDionaarF  for  larceny.    The  opinion  states  the  case. 

r.  T.  OamUy  tot  the  prisoner. 

Bent^  tor  the  state. 

By  Court,  Naptoh,  J.  Lorton  was  indicted  by  the  grand  jttiy 
of  St.  Lonis  connly ,  for  stealing  the  goods  and  chattels  of  B^ch- 
mond  Cnrley  and  at  the  same  time  was  also  indicted  for  stealing 
the  goods  of  one  John  B.  Gibson.  The  defendant  plead  guilty 
to  the  first  indictment,  and  to  the  second  pleaded  a  former  con- 
viction for  the  same  offense.  It  appears  from  the  bill  of  excep- 
tions that  the  prisoner  on  the  day  mentioned  in  the  indictment, 
was  found  in  a  room  of  the  Missouri  hotel,  in  the  city  of  St. 
Louis,  at  a  late  hour  in  the  erening,  and  being  seized  by  Bich- 
mond  Curie,  and  one  John  B.  Gibson,  who  were  lodgers  therein, 
and  who  were  awakened  by  the  noise  made  by  the  prisoner,  con- 
fessed that  he  had  been  concerned  in  stealing  goods  therefrom, 
in  company  with  another,  and  search  being  immediately  made, 
the  goods  of  said  Curie  and  Gibson  were  found  lying  on  the 
stair  steps  and  in  the  passage,  where  they  had  been  dropped  by  the 
thief,  who  was  making  off  with  them.  The  goods  of  Curie  and 
Gibson  were  found  precisely  in  the  same  condition.  The  pris- 
oner had  been  sentenced  under  the  first  indictment  to  two  years' 
imprisonment  in  the  penitentiary.  The  prisoner,  by  his  counsel, 
prayed  the  court  to  instruct  the  jury,  that  if  they  believed  from 
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fhe  eyidence  that  the  goods  of  Curie  and  Gibeon  were  stolen  at 
one  and  the  same  time,  then  the  circumstance  of  said  goods 
belonging  to  separate  owners  did  not  constitute  several  offenses, 
and  that  if  any  person  by  the  same  act  and  at  the  same  time 
should  steal  the  goods  of  A.,  B.,  and  C,  this  constituted  but 
one  felony,  or  offense  against  the  state;  and  that  if  they  should 
lielieye  under  the  preceding  instruction,  that  the  stealing  of  the 
^oods  of  said  Curie  and  Gibson  was  one  transaction,  then  the 
former  conviction  of  the  prisoner  operated  as  a  bar.  The  court 
refused  to  give  this  instruction;  the  prisoner  excepted,  and 
moved  for  a  new  trial,  which  was  overruled,  and  the  case  is 
brought  here  by  error. 

The  court  should  have  given  the  instructions  asked  by  the 
prisoner.  The  stealing  of  several  articles  of  property,  at  the 
same  time  and  place,  undoubtedly  constitutes  but  one  offense 
against  the  laws,  and  the  circumstance  of  several  ownerships 
can  not  increase  or  mitigate  the  nature  of  the  offense. 

The  judgment  will  be  reversed. 

Stealing  of  SxvxaAL  Abtiolbs  at  one  time  coiiBtitatea  but  one  oifeiiM: 
State  V.  DatUeU,  92  Mo.  659.  This,  though  the  artlolefl  belonged  to  diflbront 
ownen:  State  v.  Morphin,  87  Id.  373,  citing  the  piinoipal  oaae. 


Jones  v.  State. 

[7  IbMOUBX.  81.] 

STATim  Provision  BiQuiBiNa  a  Court  to  Pass  upon  all  OmoiAL  BoHDa, 
that  have  been  received  by  the  olerk  daring  vacation,  at  the  next  teraiy 
and  approve  of  or  reject  the  same,  is  for  the  benefit  of  the  public,  and 
therefore  a  failure  upon  the  part  of  the  court  to  comply  therewith.  Is  no 
defense  to  an  action  upon  the  bond. 

Rbceftion  and  Dbtention  or  an  Official  Bond,  without  objection,  for  a 
considerable  length  of  time,  by  an  officer  who  is  required  by  law  to  pass 
upon  it,  is  sufficient  evidence  of  his  acceptance. 

Action  upon  an  official  bond.  The  case  appears  from  th« 
opinion. 

A.  Leonard,  for  the  appellants. 

8,  M,  Bay,  contra. 

By  Court,  Tobcfkins,  J.  This  was  an  action  instituted  in  th« 
name  of  the  state  of  Missouri,  to  the  use  of  Blow,  in  a  justices 
court,  against  Jones,  Miller,  and  Paulsel,  on  a  writing  alleged 
to  be  Jones'  official  bond,  as  constable,  for  his  failure  to  make 
return  of  an  execution  delivered  to  him  as  constable,  to  be  eze- 
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cuted.    Upon  tiie  trial  in  the  justices'  court,  judgment  was 
given  against  the  defendants,  and  they  removed  the  cause  hj 
appeal  into  the  circuit  court  of  Cole  couniy.     In  that  court  the 
following  case  was  agreed  on  by  the  parties,  viz. :  That  Jones  was 
elected  constable  of  the  township  of  Jefferson  on  the  fourth  day 
of  August,  1838,  and  that  on  the  twenty-second  day  of  the  same 
month  he  as  principal,  with  Miller  and  Paulsel  as  securities^ 
signed  and  sealed  an  instrument  of  writing  set  out  in  the  rec- 
ord, and  purporting  to  be  the  official  bond  of  Jones  as  con- 
stable; that  on  the  said  day  of  the  date  of  that  bond  it  was 
offered  to  the  clerk  of  the  county  court,  as  Jones'  official  bond» 
and  that  the  clerk  received  the  same,  and  indorsed  it  as  filed » 
and  to  such  indorsement  subscribed  his  name,  and  filed  it  in  his 
office,  where  it  has  ever  since  remained,  and  now  still  remains; 
that  the  clerk,  at  the  time  of  receiving  such  instrument,  was  ac- 
quainted with  the  securities,  but  did  not  recollect  that  he  exer- 
cised his  judgment  upon  their  sufficiency,  or  upon  the  sufficiency 
of  the  bond;  that  the  next  succeeding  term  of  the  county  court 
of  Cole  county  was  held,  and  that  neither  at  that,  nor  at  any 
subsequent  term  of  said  court  was  the  said  instrument  of  writ- 
ing either  approved  or  rejected  by  the  court,  nor  was  it  ever 
presented  to  said  court  for  any  action  thereon;  that  the  clerk 
never  made  any  writing  or  entry  either  approving  or  rejecting 
such  instrument,  nor  did  any  act  approving  or  rejecting  said 
instrument,  except  as  aforesaid.     It  was  also  admitted  that 
Blow  obtained  a  judgment,  sued  out  execution,  and  delivered  it 
to  Jones,  the  defendant,  as  stated  in  the  complaint,  and  that 
Jones  &iled  and  neglected  to  return  the  said  execution,  as 
charged  in  the  plaintiff's  complaint.     It  was  further  agreed, 
that  if  upon  these  facts  the  court  should  be  of  opinion  that  the 
writing  was  obligatory  upon  the  defendants,  Miller  and  Paul»el 
as  their  bond,  their  judgment  should  be  given  against  all  the  de- 
fendants, otherwise  it  should  be  given  for  them.     The  circuit 
court  decided  that  the  instrument  of  writing  was  obligatory  on 
all  the  defendants,  as  the  official  bond  of  Jones.     To  reverse 
the  decision  of  the  court  on  this  point  this  appeal  is  prosecuted. 
The  act  respecting  constables  provides,  that  the  bond  shall  be 
approved  of  by  the  court,  or  clerk  in  vacation,  and  if  taken  by 
the  clerk  in  vacation,  shall  be  approved  of  or  rejected  by  the  court 
at  the  next  term.    The  delivery  of  the  bond  by  the  defendants  is 
admitted,  the  clerk  received  the  bond  from  their  hands  and  marked 
it  "  filed,"  and  placed  on  his  files,  which  he  had  no  authority  in 
law  to  do  unless  he  had  previously  exercised  his  judgment  on 
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tbe  mxUdetkcj  of  tbe  bond,  and  appioTed  it.  This  act  of  the 
dark,  flMn,  appears  to  me  to  be  condoaiTe  eridanoe  tibat  he  did 
approre  the  bond;  for  the  htw  nowhere  dedaies  in  what  mannflr 
hia  i^ypiobation  shall  be  expressed:  See  the  act  at  p.  116  of  the 
Digest  of  1836.  Bat  neither  at  the  next  term,  nor  at  any  sabse- 
qnent  term,  did  the  coonij  court  express  any  will  either  to  i^ 
piOTe  or  to  reject  the  bond.  By  this  n^lect  of  the  county  court, 
the  pablic  might  be  anfferers  in  case  the  secnrities  were  in- 
sufficient (and  it  is  not  contended  that  the  instrament  of  writing 
is  not  expressed  in  apt  terms),  bat  certainly  the  failaie  of  the 
cooniy  coart  to  act  on  this  instrament  of  writing  at  the  first  or 
any  sabseqoent  term,  coald  do  Jones  and  his  securities  no  in- 
jozy.  He  wanted  the  emoluments  of  office,  and  he  enjoyed 
them;  the  action  of  the  coort  on  the  bond  was  required  by  law 
only  to  secure  more  effiBctaally  the  interests  of  the  rest  of  the 
community.  It  seems  then,  to  me,  that  this  bond  ought  to  be 
held  good  against  Jones  and  his  secority. 

In  the  district  courts  of  the  United  States  it  has  been  decided 
that  the  reception  and  detention  of  an  official  bond  by  the  post- 
master-general, for  a  considerable  time  without  objection,  is 
sufficient  evidence  of  its  acceptance:  See  1  Peter's  Dig.  383;  on 
this  authority,  then,  as  well  as  on  the  reasonableness  of  the 
thing,  we  may  rest  an  opinion  that  the  clerk  of  the  county  court 
of  Cole  county  accepted  and  approved  the  bond  in  the  sense  of 
the  statute.  In  the  United  States  v.  Tuyvy,^  the  supreme  court 
of  the  United  States  held  that  a  Yoluntoiy  bond  given  to  the 
United  States  and  not  prescribed  by  law,  is  a  valid  instrument. 

The  bond  of  Jones  then  is  good,  because  he  voluntarily  with 
his  securities  executed  it,  and  its  obligatory  character  is  not  in- 
validated because  the  act  of  the  legislature  required  him  to  exe- 
cute one,  although  it  has  not  been  approved  by  the  court;  as 
before  observed,  the  omission  of  the  county  court  to  approve 
this  bond,  could  not  possibly  injure  him  and  his  security,  and 
ought  not  to  impair  the  security  which  suitors  were  intended  to 
derive  from  the  action  of  the  county  court. 

For  the  reasons  above  given,  the  judgment  of  the  circuit  court 
ought  to  be  affirmed,  and  in  this  opinion  each  member  of  the 
court  concurs;  and  it  is  accordingly  affirmed. 

Validity  or  an  Oftioial  Bond  can  not  be  imi^eached  by  the  officer  or  liii 
anretiee,  beoauBe  it  does  not  conform  to  the  statute,  if  the  bond  is  in  a  oondi- 
tion  more  favorable  to  them  than  it  would  have  been  had  it  pnmied  the 
•tatate:  Kinctmnon  v.  Oarroll,  90  Am.  Deo.  391. 

1.  ITMCmI  SUUet  T.  Tingeg,  6  Pitofs.  114. 
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POSEST   V.   GaKCH. 

[7  Uamauwx^  M.] 
An  EiiFU>m  DmcwABOEP  bxpobb  thk  CoKPLBnoN  ov  thb  Tim  or  Skrt- 
i<»  for  which  he  has  been  engaged,  for  fiKdt  or  miaoondnoi  upon  hk 
p«rt^  of  sufficient  aggraTation  to  justify  the  discharge,  is  not  entitlad  to 
any  compensation  for  the  services  aotoally  peifonned. 

Appeal  from  Howard  ciromt.    The  opmion  stateB  the  case. 

Clarke  for  the  appellant. 

Dovigy  wntra. 

By  Oourt,  Scott,  J.  Bird  Posej  was  employed  bj  Dabney 
Garth,  as  overseer,  for  one  year,  at  the  price  of  one  hundred 
and  seyenty-five  dollars;  his  term  of  service  commenced  on  the 
first  of  Januaiy ,  1838,  and  he  continued  industriously  employed 
for  Oarth  until  some  time  in  April  following,  when  Garth  told 
Posey  that  he  must  leave  his  service,  that  he  had  been  negligent, 
and  had  maltreated  and  injured  his  negroes.  Thereupon  Posey 
left  Garth's  employment.  It  appears  that  Posey,  the  day  before 
he  was  ordered  to  leave  Garth's  service,  for  some  fault  supposed 
to  have  been  committed  by  one  of  Gturth's  negroes  under  his 
control,  attempted  to  punish  the  negro  by  whipping;  the  negro, 
the  bill  of  exceptions  states,  resisted  by  refusing  to  obqr  Posey's 
order.  Posey  thereupon  struck  the  negro  with  a  hand^ike  and 
knocked  him  down,  and  then  beat  him  with  the  handspike  in 
such  a  manner  that  in  four  days  thereafter  he  died  from  the  effect 
of  the  blows.  Posey  afterwards  instituted  an  action  against 
Garth  for  his  year's  wages,  claiming  the  whole  amount,  and  re- 
covered sisfy-one  dollars,  the  costs  being  adjudged  against  him. 
A  new  trial  was  asked  for  by  Posey,  and  refused,  and  he  brings 
this  cause  here  by  appeal.  Under  this  state  of  facts  is  he  ag- 
grieved by  the  judgment  of  the  court  below  ?  If  a  person  re- 
tain a  servant  for  a  year  at  wages,  the  performance  of  the  service 
is  a  condition  precedent  to  the  payment  of  wages,  and  the  serv- 
ant can  not  recover  them  before  he  has  performed  the  year's 
service.  If  he  is  prevented  by  his  employer  from  fulfilling  his 
contract,  and  is  wantonly  and  without  sufficient  cause  dischaiged 
before  the  expiration  of  the  period  for  which  he  was  hired,  he 
is  entitied  to  the  wages  for  the  whole  period  he  was  to  serve; 
but  if  there  is  any  fault  or  misconduct  in  him  towards  his  em- 
ployer ^niffident  to  warrant  his  discharge,  {uad  in  consequence 
thereof  he  is  driven  from  the  service  of  the  person  by  whom  he 
is  hired,  he  is  not  entitied  to  any  wages.     Beciprocal  justice  re- 
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qniies  iliat  such  should  be  the  law  of  contracts,  of  this  charac- 
ter; if  it  were  otherwise,  then  while  the  employer  is  bound  bj 
his  coninust  to  retain  the  servant,  although  it  may  be  against  his 
inclination,  for  the  whole  period  of  his  service,  or  pay  him  the 
whole  wages,  the  servant  by  his  misconduct  may  compel  his  em- 
ployer for  his  own  security  to  discharge  him,  and  then  recoTcr 
wages  for  the  term  he  has  served*  So,  while  the  contract  is 
binding  on  the  employer,  the  servant  is  bound  or  not,  at  his  op- 
tion. Such  a  construction  of  the  contract  would  encourage 
fiB,ud  and  wickedness  in  servants,  and  induce  them,  whenever 
their  inclination  prompts,  to  be  guilty  of  such  enormities  as  will 
compel  their  discharge. 

Justice  Lawrence  remarked,  in  the  case  of  Cutier  y.  Posver,^ 
6  T.  B.  827,  that  a  servant,  although  hired  in  a  general  way,  is 
considered  to  be  hired  with  reference  to  the  general  understand- 
ing on  the  subject,  that  the  servant  shall  be  entitled  to  his  wages 
for  the  time,  though  he  does  not  continue  in  the  service  during 
the  whole  year.  This  remark  of  the  learned  judge,  torn  from 
its  context  and  placed  in  some  elementary  works,  has  been  made 
to  give  countenance  to  the  idea,  that  if  there  is  a  termination  of 
the  service  by  the  fault  of  the  servant  before  the  time  agreed  on, 
the  servant  is  entitled  to  wages  for  the  time  he  served,  when  it 
is  obvious  the  judge  was  speaking  of  the  termination  of  the  con- 
tract without  the  fault  of  the  servant,  for  it  is  observable  that 
this  principle  was  stated  in  a  case  in  which  the  court  unanimously 
held,  that  if  a  sailor  hired  for  a  voyage,  take  a  promissory  note 
from  his  employer  for  a  certain  sum  provided  he  proceed,  con- 
tinue, and  do  his  duty  on  board  for  the  voyage,  and  before  the  j 
arrival  of  the  ship,  he  dies,  no  wages  can  be  claimed  either  on 
the  contract  or  on  a  quantum  meruii.  This  case,  however,  was 
decided  on  the  peculiar  nature  of  the  contract,  and  is  not  to  be 
regarded  as  an  authority  in  support  of  the  doctrine,  that  if  a 
servant  who  is  hired  for  a  year  die  in  the  middle  of  it,  his  exec- 
utor can  not  recover  part  of  his  wages  in  proportion  to  the  time 
of  service.    This  was  the  old  law,  it  is  otherwise  now. 

Was  ther conduct  of  Posey  such  as  to  warrant  his  discharge? 
Have  mercy  and  humanity  left  this  earth,  that  this  question 
should  be  asked?  Gould  Garth,  as  a  master  owing  protection 
to  his  slaves,  any  longer  retain  such  a  man  in  his  service,  he  not 
only  had  a  right  to  discharge  him,  but  it  was  his  duty  to  do  it. 
A  mere  disobedienqjB  of  orders  seems  to  have  been  the  fault  of 
the  negro;  for  although  the  record  states  that  the  negro  resisted, 
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yet  it  appears  that  his  resistance  consisted  in  disobeying  orders, 
and  that  too  when  he  was  about  to  be  whipped.  Should  one  re- 
tain in  his  employment  another,  who  for  such  a  provocation 
would  with  a  handspike  knock  down  his  slave,  and  then  con- 
tinue his  blows  until  they  caused  his  death? 

As  it  regards  the  question  of  costs,  inasmuch  as  the  plaintiff 
was  not  entitled  to  recover  anything,  he  can  not  complain  that 
they  were  adjudged  against  him,  and  as  the  defendant  does  not 
seek  to  reverse  the  judgment,  let  it  be  affirmed. 


Whieb  ▲  Skrvant  Enoaobd  fob  a  DsroriTB  Pbbiod,  before  its  expira- 
tion abandons  his  master's  service,  he  can  recover  nothing  for  the  services 
actually  performed:  Henton  v.  Hampton^  32  Mo.  410;  Schnerr  v.  Lemp,  19 
Id.  42,  affirming  the  principal  case.  But  if  the  abandonment  is  caused  by  a 
dereliction  of  dnty  npon  the  part  of  the  master  a  quantum  tneruU  will  be  siis- 
i:  8Uk  v.  Ounnmgham,  8  Id.  132. 


Potter  v.  Dillon. 

[7  ICnaouxi,  238.] 

Av  AooBPTAiroB  BT  Onb  Member  or  a  Fibm  of  a  Bill  of  Bxobahob, 
which  represents  a  private  debt  of  hLf  own,  binds  the  firm,  Lf  the  holder 
of  the  bill  was  ignorant  of  the  nature  of  its  consideration. 

AonoN  upon  an  acceptance  of  a  bill  of  exchange.  The  opin- 
ion states  the  case. 

Gamble  and  Walker,  for  the  appellant. 

Holmes,  contra. 

Bj  Court,  ToupKms,  J.  Potter  brought  this  suit  against  Dil- 
lon before  a  justice  of  the  peace.  The  matter  being  submitted 
to  the  justice,  he  found  a  verdict  and  gave  a  judgment  for  the 
plaintiff.  The  defendant  Dillon  then  appealed  to  the  court  of 
common  pleas.  In  this  court  the  evidence  was  detailed  to  a 
jury,  and  a  verdict  being  found  by  them  for  the  plaintiff,  the 
court  gave  a  judgment  accordingly.  The  suit  is  brought  on  a 
bill  of  exchange,  drawn  by  one  Charles  F.  Downing  on  Beilly 
and  Dillon,  in  favor  of  the  plaintiff,  Potter.  This  bill  was  ac- 
cepted in  writing  by  Beilly  &  Dillon.  The  acceptance  was  in 
the  handwriting  of  Beilly;  at  the  time  of  the  acceptance  Beilly 
was  a  partner  of  Dillon  in  business.  Evidence  was  given  by 
the  defendant  to  prove  that  nothing  was  found  on  the  books  of 
Beilly  and  Dillon  to  show  that  there  had  ever  been  any  dealings 
betwixt  the  plaintiff  and  the  firm  of  Beilly  &  Dillon;  but  that 
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prevloiislj  to  the  partnership  betwixt  them,  there  had  been 
flome  bofiinees  transactions  betwixt  the  plaintiff  and  Beilly, 
which  were  not  known  to  be  settled.  That  the  drawer  had 
been,  and  was  at  the  time  the  bill  was  drawn,  a  clerk  of  Beillj 
&  Dillon.  A  letter  from  the  plaintiff  to  Dillon  was  also  read 
in  evidence,  in  which  Potter  states  that  he  holds  an  order  drawn 
by  Charles  F.  Downing  for  one  hundred  dollars,  and  accepted 
by  Beilly  &  Dillon,  etc.  He  says  something  is  due,  he  sup- 
poses about  fifty  dollars.  The  court  instructed  the  jury,  that 
if  they  believed  that  this  acceptance  was  given  by  Beilly  to 
plaintiff  to  pay  a  separate  debt  of  Eeilly,  and  that  Potter  knew 
that  Beilly  was  using  the  partnership  name  to  secure  his  own 
private  debt,  they  will  find  for  the  defendant.  The  defendant 
moved  for  a  new  trial  for  the  usual  reasons,  that  the  verdict 
was  against  evidence,  etc.,  and  that  the  jury  were  misled  by  the 
instructions  of  the  court. 

The  instructions  of  the  court  were  in  my  opinion,  and  accord- 
ing to  the  showing  of  the  defendant  himself  in  his  brief,  very 
correct.  This  being  my  opinion,  it  might  be  sufScient  to  stop, 
but  the  defendant,  appellant  here,  seems  to  think  that  after  a 
finding  against  him  by  a  justice  of  the  peace  acting  the  part  of 
a  jury,  and  also  by  a  jury  acting  under  the  direction  of  the 
court  of  common  pleas,  that  still  the  finding  is  against  evi- 
dence. To  order  a  new  trial  in  such  a  case  would  be  but  an  ap- 
peal from  one  jury  to  another,  with  this  further  evil,  that  it 
would  hold  out  a  temptation  to  parties,  even  honest  parties,  to 
be  negligent  in  the  production  of  their  evidence  in  the  first 
trials.  The  court  of  common  pleas,  with  better  opportunity  to 
judge  of  the  credit  due  to  the  witnesses,  than  we  have,  was 
satisfied  with  this  verdict.  But  the  defendant  has  not  even 
taken  the  precaution  to  exclude  the  presumption  that  there 
might  have  been  other  evidence  given  to  the  jury. 

The  judgment  of  the  court  of  common  pleas  is  a£Brmed. 

A  NoTB  ExscuTKD  BY  Onb  Partneb  in  the  firm  name,  and  issued  in  pay* 
ment  of  his  private  debt,  is  not  binding  upon  the  firm  if  the  party  receiving 
the  note  knew  of  its  consideration:  Lannng  v.  Oame,  3  Am.  Dec.  422;  LUh 
ingsion  v.  Booaevelt,  4  Id.  273;  but  if  such  note  has  passed  into  the  hands  of 
a  bona  fide  holder  it  will  bind  the  firm:  N.  T.  Firemen**  Ina.  Oo.  v.  BentteU, 
13  Id.  109. 
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King  v.  Lanb. 

(7  MmouBi,  Ml.] 

TBI  Tim  OF  LnnxATioir  of  as  Action  upon  ▲  Gontraot  depandi  upon 
the  law  of  the  place  where  the  action  is  institated,  and  not  apon  the  law 
of  the  place  of  contract. 

Thb  Saving  in  a  Statutb  of  Limitations  of  a  Rkhxdt  until  thx  "Bi- 
turn"  of  the  defendant,  where  the  caose  of  action  has  arisen  ahroad,  a^ 
plies  as  well  to  foreigners  who  have  never  been  in  the  state  as  to  citizens. 

Appeal  from  St.  Louis  drouit.    The  opinion  states  the  case. 

By  Oourty  Soott,  J.  William  B.  King  and  Ann  F.  Lane  were 
fesidents  of  the  state  of  Yiiginia,  in  the  year  1825.  While  still 
residing  there,  King  ezeoated  two  bonds  to  Lane,  payable  in 
November,  1826;  afterwards,  in  the  year  1834,  King  left  Vir- 
ginia and  became  a  resident  of  this  state,  and  some  years  there- 
after died,  and  the  appellant  administered  on  his  estate.  Ann 
F.  Lane  is  still  a  resident  of  the  state  of  Virginia,  and  com- 
menced this  suit  against  the  appellant  in  July,  1840.  The  ques- 
tion arising  upon  this  state  of  facts  is,  whether  an  action  of  debt 
on  the  bonds  is  barred  by  our  statute  of  limitations,  limiting  an 
action  of  debt  on  bonds  and  promissory  notes  to  ten  years. 

It  is  a  general  and  well-established  principle  of  law,  that  in 
contracts  the  time  of  limitations  depends  on  the  law  of  the 
country  in  which  the  action  is  brought,  and  not  on  the  law  of  the 
country  where  the  contract  is  made;  or  in  other  words,  on  the 
lex  fori,  and  not  on  the  lex  lod  contractus.  For  although  con- 
tracts are  to  be  construed  according  to  the  laws  of  the  country 
in  which  they  are  made,  or  according  to  the  laws  of  that  country 
in  reference  to  which  they  are  made,  yet  the  remedy  on  them 
must  be  conformable  to  the  laws  of  that  country  in  which  the 
remedy  is  sought.  This  principle  was  early  recognized  in  the 
English  jurisprudence. 

In  the  case  of  Dupleix  y.  De  Boven,  2  Vem.  640,  a  bill  was 
filed  for  a  discoyery  of  assets  and  satisfaction  of  a  debt  con- 
tracted in  Borne,  and  the  English  statute  of  limitations  was 
pleaded,  and  the  court  allowed  the  plea.  In  the  case  of  Stirthost 
y.  Graeme,^  2  Bl.  723,  and  3  Wilson,  145,  the  plaintiff  was  be- 
yond seas  in  Germany,  and  had  always  resided  there.  Upon  a 
demurrer  to  this  fact  set  out  in  a  replication  to  a  plea  of  non 
cssumpsUy  infra  sex  annos,  the  court  said,  *'  if  the  plaintiff  is  a 
foreigner,  and  does  not  come  to  England  in  fifty  years,  he  still 
hath  six  years  after  his  coming  to  England  to  bring  his  action; 
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and  if  he  never  comes  to  England  himself  he  has  always  a  right 
of  action  while  he  lives  abroad,  and  so  have  his  executors  or 
administrators  after  his  death."  In  the  case  of  WiUiams  v.  Jones, 
13  East,  439,  both  plaintiff  and  defendant  resided  in  India,  when 
the  promise  on  which  the  action  was  founded  was  made,  and 
continued  to  reside  there  for  more  than  six  years  after  the  mak- 
ing of  the  promise,  and  afterwards  upon  the  return  of  the 
defendant  to  England,  upon  a  demurrer  to  a  plea  of  non  assump- 
sU,  infra  8ex  annos,  the  court  held  that  the  plaintiff  was  not 
barred. 

By  the  common  law  the  plaintiff  had  an  unlimited  right  of 
suit,  till  barred  by  the  statute  of  limitations.  The  statute  con- 
tains exceptions,  and  if  the  plaintiff  brings  himself  within  those 
exceptions,  there  is  no  statute  restraining  his  right  of  action. 
By  the  word  plaintiff  in  the  statute  is  included  as  well  foreigners 
as  residents;  foreigners  who  are  not,  and  who  never  have  been 
within  the  state;  and  the  word  defendant  also  includes  for- 
eigners who  may  contract  abroad,  and  afterwards  come  into  the 
state.  Whether  the  defendant  be  resident  of  the  state,  and  is 
occasionally  absent,  or  whether  he  resides  altogether  out  of  the 
state,  is  not  material.  If  the  cause  of  action  arises  abroad,  it  is 
sufficient  to  save  the  statute  from  running  in  favor  of  the  party 
to  be  charged  until  he  comes  within  our  state.  It  is  not  to  be 
inferred  that  because  the  statute  uses  the  word  ''return,"  that 
therefore  it  contemplates  only  residents,  who  occasionally  go 
abroad;  it  was  designed  to  apply  to  foreigners  who  always  re- 
side out  of  the  state,  and  who  may  be  found  here  to  be  served 
with  process,  as  well  as  to  residents.  In  the  case  of  Buggies  v. 
£eeler,  8  Johns.  263  [3  Am.  Dec.  482],  Judge  Kent,  in-  a  mas- 
terly manner,  sustains  this  construction  of  the  English  statute  of 
limitations,  which  so  far  as  the  merits  of  this  case  is  concerned » 
is  like  our  own.  As  to  the  question,  whether  this  case  is  to  be 
determined  by  the  act  of  limitation  of  1825  or  1835,  it  will  be 
remarked,  that  the  eleventh  section,  article  3  of  the  act  of  1835 
says,  that  if  the  action  accrued  before  the  taking  effect  of  the 
said  act,  the  statute  of  1825  shall  give  the  limitation.  This  ac- 
tion accrued  before  the  act  of  1835,  and  is  consequently  subject 
to  the  statute  of  1825.  The  application  of  this  statute  to  the 
pleadings  in  this  cause  will  show  that  errors  have  been  com 
mitted  by  the  court  below  in  overruling  and  sustaining  de- 
murrers, and  this  is  an  apology  for  not  giving  a  statement  of 
the  pleadings.  But  as  on  the  record  all  the  facts  appear,  and 
as  there  is  no  dispute  about  them,  and  as  upon  the  whole,  judg- 
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ment  has  been  rendered  for  the  party  who  was  in  the  right, 
judgment  affirmed. 

Judgment  wUl  still  be  rendered  for  the  plaintiff  against  the 
appellant,  as  administrator  of  William  B.  King,  and  the  judgment 
below  being  against  the  appellant  personally,  is  reversed,  and 
judgment  will  be  entered  in  conformity  to  this  opinion,  and  the 
appellee  will  pay  the  costs. 

Lex  Fori  Rxoulatbs  ths  Tihb  of  Ldcitatiok:  Levy  y.  Botu,  23  Am. 
Deo.  134,  and  note  citing  the  other  cases  in  this  series  to  the  same  effect. 

Ths  Lkx  Foai  is  that  which  must  DarERMiinB  whether  a  limitation  has 
attached  to  a  right  of  action :  Oamon  v.  HunUr,  46  Mo.  460,  citing  the  principal 


Pbovibion  Dxlatxno  ths  BumoNo  of  thx  Timb  of  Limitation  until  the 
retnm  of  the  defendant,  if  he  be  out  of  the  state  when  the  action  accmes, 
presents  the  statate  from  nmning  in  favor  of  a  non-resident,  who  afterwards 
removes  into  the  state,  until  sach  removal:  Taffori  v.  Indiana,  15  Mo.  209. 
The  statute  of  1845,  however,  changed  this  rule,  by  restricting  its  operation 
to  cases  where  the  defendant  was  a  resident  of  the  state:  ThamoB  v.  Blaek, 
22  Id.  332;  8mUh  v.  Newby,  13  Id.  165. 
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BlILBY   V.   GaBLETON. 

[13  Ksw  Haxpbbzbb,  9.] 

AsTBBflB  PoflsisnoN.— Entry  under  Color  of  Tttlb  must  bb  Aooom- 
PANIXD  by  sach  acts  of  owDership,  that  the  leaaonable  presmnptkm  it 
that  the  owner,  who  knew  of  them,  most  have  understood  that  a  daim 
adverw  to  his  own  ia  asserted,  to  oonstitate  adTerse  possession* 

Idkh. — ^Whxbs  a  Dekd  Conybtb  Two  Tracts,  to  one  of  whioh  alone  the 
grantor  has  title,  an  entry  upon  and  occupation  of  that  tract  wiU  not 
operate  a  disseisin  of  the  owner  from  the  other. 

Ibni.— To  CoKstrnm  Adverse  Possession  there  must  be  an  actual  pos- 
session of  some  part  of  the  land  of  the  owner  against  whom  the  possessioift 
is  invoked. 

Usa  OF  Land  m  common  with  Maitt  Others,  who  Claim  no  TnuB 
Thereto,  there  being  nothing  to  distinguish  the  use  of  the  claimant  from 
that  of  the  others,  will  not  oonstitnte  adverse  possession,  though  the  acts 
of  user,  had  they  been  exclusive  in  the  claimant»  might  have  been  suffi- 
cient. 

Writ  of  entry.  In  1815  Amps  Town  conveyed  the  demanded 
promises,  two  lots  on  the  highway,  passing  through  the  viUage 
of  Bath,  and  also  a  third  lot  on  the  other  side  of  the  highway 
and  immediately  opposite,  to  Ebenezer  Carleton,  defendant's 
predecessor  in  interest.  At  that  time  Amos  Town  had  title  to 
the  tract  last  mentioned,  but  not  to  the  demanded  premises. 
Upon  receiving  his  deed  Ebenezer  Carleton  went  into  possession 
of  the  lot  opposite  the  demanded  premises,  and  ever  since  he  or 
his  successors  have  remained  in  possession  thereof.  Plaintiff 
however  contended  that  his  possession  of  the  demanded  prem- 
ises did  not  originate  before  1821,  a  period  of  less  than  twenty 
years  before  the  institution  of  this  action,  which  was  commenced 
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in  1837.  The  defendant  on  the  contraiy  insisting  that  the  pos- 
session began  in  1815,  and  relying  as  a  defense  upon  a  peaceable 
and  nninteimpted  possession  of  twenty  years.  The  eTidence  as  to 
the  possession  between  1815  and  1821  is  detailed  in  the  opinion. 
The  paper  title  to  the  land  in  controyersy  was  in  plaintiff.  The 
jury  was  instnicted  that  an  entry  upon  and  occupation  of  some 
portion  of  each  tract  was  necessary  to  give  a  titie  by  possession 
thereto;  that  an  entry  upon  any  one  tract  would  not  extend  the 
possession  beyond  its  limits,  and  that  though  possession  might 
be  acquired  by  using  a  lot  as  a  place  of  deposit  for  lumber  or 
farm  utensils,  yet  such  possession  must  be  open,  visible,  and  of 
such  a  character  as  to  give  the  owner  notice  that  an  adverse  claim 
was  asserted.  Defendant  now  moved  to  set  aside  the  verdict 
obtained  by  plaintiff  upon  the  ground  of  misdirection. 

J.  L.  CarleUm  and  Bell,  for  the  defendants. 

OoodaU  and  BartkU^  conira. 

Pabskb,  0.  J.  The  general  rule  that  where  a  parly  having 
color  of  titie  enters  into  the  land  conveyed,  he  is  presumed  to 
enter  according  to  his  title,  and  thereby  gains  a  constructive 
possession  of  the  whole  land  embraced  in  his  deed,  seems  to  be 
settied  by  the  current  of  authorities:  BOey  v.  Jamegon,  8  N.  H. 
27  [14  Am.  Dec.  325];  Lund  v.  Parker ^  Id.  49,  and  cases 
cited.  And  such  entry  may  operate  as  a  disseisin  of  the  whole 
tract;  and  the  possession  under  it,  continued  for  the  term  of 
twenty  years,  may  be  deemed  an  adverse  possession,  which  will 
bar  the  entry  of  the  owner  after  that  lapse  of  time:  Land  v.  Par* 
her,  8  N.  H.  49;  Jackson  v.  Mis,  13  Johns.  118;  Jackson  v.  Smiih, 
Id.  406;  Jack8(m  v.  Newton,  18  Id.  355. 

Exceptions  have  been  suggested  to  the  rule  in  some  cases. 
One  is,  where  a  large  tract  of  land  is  embraced  in  the  deed,  and 
a  small  part  only  has  been  improved:  Jackson  v.  Woodruff,  1 
Cow.  276  [13  Am.  Dec.  525] ;  Jackson  v.  Vermilyea,  6  Id.  677. 
Another,  where  the  deed  under  which  the  claim  is  made  includes 
a  tract  greater  than  is  necessary  for  the  purpose  of  cultivation, 
or  ordinary  occupancy:  Jackson  v.  OUe,  8  Wend.  440.  These 
exceptions  seem  not  to  be  very  definite  in  their  application,  for 
lots,  like  other  things,  are  large  or  small  by  comparison,  and  a 
tract  which  would  be  much  too  large  for  cultivation  by  one, 
would  not  sufSce  for  another.  But  they  serve  to  show  the  prin- 
ciple upon  which  the  rule  is  founded.  It  is,  that  the  entry  and 
possession  of  the  party  is  notice  to  the  owner  of  a  claim  asserted 
to  the  land;  that  the  limits  of  such  claim  appear  from  the  deed; 
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and  that  if  the  owner  for  twenty  years  after  such  entry,  and 
after  notice,  by  means  of  the  possession,  that  an  adverse  claim 
exists,  asserts  no  rights,  he  may  well  be  presumed  to  have  made 
some  grant  or  conveyance,  co-extensive  with  the  limits  of  the 
claim  set  up;  or  that,  after  such  lapse  of  time,  a  possession, 
under  such  circumstances,  ought  to  be  quieted. 

There  should  be  something  more  than  the  deed  itself,  and  a 
mere  entry  under  it — something  bom.  which  a  presumption  of 
actual  notice  may  reasonably  arise.  It  is  not  necessary  to  show 
actual  knowledge  of  the  deed.  Acts  of  ownership,  ndsing  a 
reasonable  presumption  that  the  owner,  with  knowledge  of  them, 
must  have  understood  that  there  was  a  claim  of  tiUe,  may  be 
held  to  be  constructive  notice,  that  is,  conclusive  evidence  of 
notice:  Rogers  v.  Jones ^  8  N.  H.  264.  The  owner  may  well  be 
charged  with  knowledge  of  what  is  openly  done  on  his  land, 
and  of  a  character  to  attract  his  attention.  The  presumption  of 
notice  arises  from  the  occupation,  long  continued;  and  the 
notice  of  the  claim  may  well  be  presumed,  as  far  as  the  occupa- 
tion indicates  that  a  claim  exists,  and  the  deed,  or  color  of  title, 
serve  to  define  specifically  the  boundaries  of  the  claim  or  pos- 
session. If  the  occupation  is  not  of  a  character  to  indicate  a 
claim  which  may  be  co-extensive  with  the  limits  of  the  deed, 
then  the  principle  that  the  party  is  presumed  to  enter  adversely 
according  to  his  title,  has  no  sound  application,  and  the  adverse 
possession  may  be  limited  to  the  actual  occupation.  Thus  cut- 
ting wood  and  timber,  connected  with  permanent  improvements, 
may  well  furnish  evidence  of  notice  that  the  claim  of  title  ex- 
tends beyond  the  permanent  improvements,  and  the  deed  be  ad- 
mitted to  define  the  precise  limits  of  the  claim  and  possession, 
provided  the  cutting  was  of  a  character  to  indicate  that  the  claim 
extended,  or  might  extend,  to  the  lines  of  the  deed.  It  might, 
at  least,  well  indicate  a  claim  to  the  whole  of  a  tract  allotted 
for  sale  and  settlement,  of  which  the  party  was  improving  part, 
unless  there  was  something  to  limit  the  presumption.  But  no 
presiunption  of  a  claim,  and  of  color  of  title  beyond  the  actual 
occupation,  could  arise  respecting  other  lots  than  that  of  which 
the  party  was  in  possession.  And  where  the  possession  was  in 
a  township,  or  other  large  tract  of  land,  which  had  never  been 
divided  into  lots  for  settlement,  no  particular  claim,  beyond  the 
actual  occupation,  would  be  indicated,  and  of  course  no  notice 
of  any  such  claim  of  title  should  be  presumed:  Jackson  y,  Eu^ 
ards,  6  Cow.  617;  Sharp  v.  Brandow,  16  Wend.  697. 

If  the  possession  was  not  of  a  character  to  indicate  owner- 
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ship,  and  to  give  notice  to  the  owners  of  an  adverse  daim,  al- 
though the  grantee  might  be  held  to  be  in  possession  according 
to  his  title,  in  a  controversy  with  one  who  should  make  a  sub- 
sequent entry  without  right,  his  possession  ought  not  to  be  held 
adverse  to  the  true  owner,  to  the  extent  of  his  deed,  merely  by 
reason  of  the  deed  itself,  even  if  recorded,  nor  by  any  entry  un- 
der it.  There  are  several  cases  which  tend  to  sustain  this  view 
of  the  principle:  Poignard  v.  Smith,  6  Pick.  172, 176;  Jlden  v. 
Oilmore,  13  Me.  178;  Prop'rs  of  Kenneheck  Purchase  v.  Springer, 
4  Mass.  415  [3  Am.  Dec.  227];  Hapgood  v.  Burt,  4  Yt.  156; 
Buring  v.  Burnet,  1  Pet.  41;*  Little  v.  Megquier,  2  Greenl.  176. 

We  are  of  opinion  that  the  rule  can  not  apply  to  a  case  where 
a  i>arty,  having  a  deed  which  embraces  land  to  which  his  grantor 
had  good  title,  and  other  land  to  which  he  had  no  right,  enters 
into  and  possesses  that  portion  of  the  land  which  his  grantor 
owned,  but  makes  no  entry  into  that  part  which  he  could  not 
lawfully  convey.  There  is  no  notice  in  such  case  to  the  owner 
of  the  land  thus  embraced  in  the  deed,  and  no  possession  which 
can  be  deemed  adverse  to  him.  If  it  may  be  said  that  the  color 
of  title  gives  such  a  constructive  seisin  and  j>ossession  that  the 
grantee  could  maintain  trespass  against  any  person  who  did  not 
show  a  better  right  (that  is,  a  title,  or  prior  possession),  there  is 
nothing  in  the  nature  of  it  which  can  give  it  the  character  of  a 
disseisin,  or  possession  adverse  to  the  true  owner,  so  as  to  bind 
him.  For  that  purpose,  there  must  be  actual  possession  of 
some  portion  of  the  land  of  such  owner,  and  that  of  a  nature 
to  give  notice  of  an  adverse  claim. 

It  is  not  necessary  to  settle  whether  an  entry  into  an  inclosed 
lot,  under  a  deed  purporting  to  convey  uninclosed  lands  adjoin- 
ing, belonging  to  the  same  person,  would  operate  as  a  disseisin 
of  the  latter.  Where  two  separate  lots,  included  in  the  same 
deed,  belong  to  different  owners,  an  entry  into  one  can  in  no 
way  operate  as  a  disseisin  in  relation  toiihe  other.  The  entry 
into  the  house  lot,  therefore,  to  which  Amos  Town,  who  con- 
veyed, had  title,  was  no  disseisin  of  Solomon  Town,  who  had 
title  to  the  lot  uninclosed,  on  the  other  side  of  the  road. 

The  next  question  is,  what  entry  into  the  land  itself  is  suffi- 
cient. Here  was  an  entry  in  1821,  upon  the  tract  in  dispute,  and 
a  possession,  by  placing  a  building  on  it,  by  Ebenezer  Carle- 
ton,,  the  grantor  of  the  defendants.  This  was,  without  doubt, 
an  act  of  ownership.  The  character  of  it  was  adverse  to  the 
title  of  Solomon  Town,  and  it  was  of  a  nature  to  give  notice  that 
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Carleton  claimed  title  to  that  land.  But  the  possession  before 
that  time  was  of  a  more  ambiguous  character. 

Ebenezer  Carleton,  to  whom  the  conyejance  was  made  in 
1815,  made  no  entry  or  use  of  the  lot  up  to  1821,  except  by  lay- 
ing lumber  upon  it,  or  placing  farming  utensils  there.  Those 
acts  by  one  having  a  deed,  if  nothing  further  was  shown,  might 
be  held  to  be  a  sufficient  entry  and  possession  to  operate  as  a 
disseisin  of  Solomon  Town.  But  it  appeared  that  so  far  as  the 
laying  of  lumber  on  the  lot  was  concerned,  this  was  no  more 
than  Carleton,  and  divers  other  persons,  had  been  in  the  habit 
of  doing  before,  and  that  others  continued  to  do  the  same  after- 
wards. Those  acts,  prior  to  1815,  were  done  by  him,  and  others, 
without  claim  of  title,  and  of  course  in  subservience  to  the  title 
of  the  true  owner.  If  not  acknowledged  trespasses,  they  must 
havel)een  under  a  license  from  Solomon  Town.  The  same  acts 
continued  after  a  deed  of  other  lands,  by  a  person  having  good 
title  to  those  lands,  could  not  operate  as  any  notice  to  the 
owner  of  this  tract,  that  a  deed  had  been  made  covering  his 
land  also,  and  that  there  was  an  occupation  under  that  deed,  or 
under  any  claim  of  right  to  occupy  adversely  to  him.  The  ad- 
ditional act  of  leaving  farming  tools  on  the  land  does  not  seem 
to  change  the  character  of  the  possession.  It  was  not,  there- 
fore, until  1821,  when  the  building  was  removed  on  to  the  land, 
that  any  entry  was  made  upon  it  by  Carleton,  from  which  Solo- 
mon Town,  with  knowledge  of  the  entry,  should  have  under- 
stood that  Carleton  made  any  claim  to  the  ownership  of  the  lot; 
and  until  that  time,  therefore,  there  was  nothing  from  which  an 
ouster  can  be  inferred,  and  no  possession  by  him  that  can  be 
deemed  adverse,  except  at  the  election  of  the  ovnier:  Magoun 
T.  Lapham,  21  Pick.  140;  Thimaa  v.  Fatten,  13  Me.  886. 

Judgment  for  the  plaintiff. 

Woods,  J.,  having  been  of  counsel,  did  not  sit. 

AnvxBSB  PosBiSBioN  DT  WHAT  CONSISTS:  Soe  Sumner  v.  Mwrpkift  27  Am. 
Deo.  387;  SmUh  v.  Ho§mer,  28  Id.  354,  and  note. 


Gale  v.  Tafpah. 

[13  New  Hampibibk,  li6.] 

KviBBfCB  OF  Idbmtut  of  a  Pbbson  upon  whom  DncAHD  OF  Patmxiit 
has  been  made  with  the  maker  of  a  note  is  snffioient,  if  it  appear  that  a 
demand  was  made  at  the  latter's  office  upon  a  person  who  acknowledged 
his  signature  to  the  note,  appeared  familiar  with  the  transaction,  and 
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placed  his  refusal  to  pay  upon  the  ground  that  there  had  been  troable 
about  the  note;  though  the  party  presenting,  not  knowing  the  maker,  ia 
unable  to  testify  positlyely  that  the  denumd  was  made  npon  him. 
Power  of  Attornv t  to  Collsct  a  Dkbt  is  Beyokxd  bt  Death  of  the 
.principal. 

BSTOFPEL.— AOKKOWLEDOMENT  OF  SUFFIOIENGY  OF  AUTHOBTTY  OF  AK  AOBNT 

to  make  a  demand  does  not  estop  the  party  from  afterwards  showing 
that  the  authority  was  revoked,  when  the  demand  was  made,  by  the 
death  of  thn  principal 

AssuMPsn'  by  the  executors  of  Hannah  Tappan,  upon  a  prom- 
issory note,  payable  on  demand  at  defendant's  office,  executed 
by  defendant.  The  demand  relied  upon  was  made  by  one 
Eaton  in  1839.  Eaton's  authority  was  deriyed  under  a  power  of 
attorney,  executed  by  plaintiffs  testator,  but  it  was  contended, 
on  the  part  of  defendant,  that  this  authority  had  been  revoked 
prior  to  its  exercise,. by  the  death  of  Hannah  Tappan,  which  oc- 
curred 171 1838.  Defendant  also  claimed  that  there  was  no  suffi- 
cient evidence  that  a  demand  had  been  made  upon  him.  On 
this  point  Eaton  testified  that  he  did  not  know  defendant,  and 
therefore  could  not  testify  positively  that  the  demand  was  made 
upon  him,  but  the  demand  was  made  upon  a  person  that  he 
found  in  defendant's  office,  and  that  person  did  not  deny  his 
signature  to  the  note,  and  placed  his  refusal  to  pay  upon  the 
ground  that  there  had  been  trouble  about  the  note.  A  verdict 
WHS  taken  for  plaintifiTs,  subject  to  the  opinion  of  the  court  on 
\Le  above  case. 

James  BeU,  for  the  plaintiff. 

BarUeUy  contra. 

GxLOHBiST,  J.  The  first  objection  taken  by  the  defendant  can 
not  be  sustained.  There  is  nothing  in  the  case  to  raise  a  pre- 
sumption that  the  demand  was  made  upon  any  other  person  than 
Tappan,  the  defendant.  The  person  called  upon  appeeured  to  be 
familiar  with  the  transaction,  did  not  deny  his  signature  to  the 
note,  and  said  that  there  had  been  trouble  about  it.  He  was 
also  found  at  the  defendant's  office;  and  not  only  is  the  evidence 
competent  to  be  submitted  to  the  jury  to  prove  a  demand  upon 
the  defendant,  but  it  is  difficult  to  resist  the  conclusion  that  the 
defendant  was  the  person  upon  whom  the  demand  was  made. 
The  other  objection,  however,  is  fatal  to  the  maintenance  of  this 
suit.  The  demand  was  made  by  Eaton,  not  in  pursuance  of  any 
authority,  written  or  verbal,  from  the  executors,  but  under  the 
power  of  attorney  from  Hannah  Tappan.  He  showed  his  au- 
thority to  the  defendant,  who  said  he  was  satisfied  as  to  the 
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power  of  atiomej.  He  might  be  satisfied  that  it  was  executed 
by  Mrs.  Tappan,  and  that,  upon  its  face,  it  sufficiently  author- 
ized Eaton  to  make  the  demand;  but  this  does  not  now  estop 
him  from  taking  the  objection,  that  the  authority  was  then  de- 
termined by  the  death  of  the  principal.  He  might  not  then 
have  known  of  her  death;  or  he  might  have  supposed  that  the 
demand  was  made  as  well  under  an  authority  derived  &om  the 
plaintiffs,  her  executors,  as  under  the  power  of  attorney. 

It  has  been  often  settled  that  an  authority  of  this  kind  is  de- 
termined by  the  death  of  the  principal.  Where  a  man  makes  a 
deed  of  feofi&nent  to  another,  and  a  letter  of  attorney  to  one  to 
deliver  to  him  seisin  by  force  of  the  same  deed,  the  death  of  the 
feoffer  is,  in  law,  a  countermand  of  the  letter  of  attorney:  Co. 
Litt.  52  b.  An  authority  confirmed  by  letter  of  attorney  must 
be  executed  during  the  life  of  the  principal;,  for  a  power  to  rep- 
resent another  can  only  continue  so  long  as  there  is  some  one  to 
be  represented:  Bac.  Abr.,  Authority,  E.  A  payment  of  the 
wages  of  a  sailor  to  a  person  having  a  power  of  attorney  to  re- 
ceive them,  has  been  held  void,  where  the  principal  was  dead  at 
the  time  of  the  payment:  Wallace,  Adm'r,  v.  Cook,  5  Esp.  118. 
And  a  power  of  attorney,  authorizing  the  sale  of  a  vessel,  is  re- 
voked by  the  death  of  the  owner:  Wallace  et  ux.^Adm'x,  v.  King^ 
1  Stark.  121.  And  the  same  point  seems  to  have  been  determined 
in  a  case  in  equity,  where  a  power  to  a  creditor  to  receive  a  debt, 
expressly  for  the  purpose  of  liquidating  the  claims  of  the  cred- 
itor, unaccompanied,  however,  by  any  actual  assignment  of  the 
debt,  or  by  any  security  to  which  the  power  might  have  been  an- 
cillary, was  held  to  be  revoked  by  the  death  of  the  principal:  i 
Lepard  v.  Vernon,  2  Yes.  &  B.  61.  To  the  same  point,  also,  are 
the  cases  of  Harper  et  al.  v.  LUtle,  2  Greenl.  14  [11  Am.  Dec.  25]; 
Bex  V.  Corporalion  of  the  Bedford  Level,  3  East,  356;'  and  Baw 
V.  Alderson,  7  Taunt.  453.  As  the  authority  of  Eaton,  there- 
fore, was  determined  by  the  death  of  Mrs.  Tappan,  before  the 
demand  was  made  upon  the  defendant,  the  verdict  must  be  set 
aside,  and  a 

New  trial  granted. 

Aobnt'b  Authobitt  is  Bxvokbd  bt  Dbath  of  Pbingipal,  if  not  ooapled 
with  an  interest:  Staples  v.  Bradbury,  23  Am.  Dec.  494;  Jentins  v.  AtHns^ 
34  Id.  648. 

1.  WaUonr.King.  S.  6Eaat,8M[ 
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113  Nsir  HAXPrazBS.  194.] 
Ita  SlATB  MAT  RbSSRVE    THX  RiOHT   TO    EXSOUTB   AND    SXETS   PBOOMB 

in  any  tenitory  which  she  may  oode  to  the  United  Statea. 

A  Statb  Court  mat  on  Habsas  Corpus  inquire  into  the  validity  of  any 
detention  of  liberty  which  it  is  attempted  to  justify  tmder  pretense  of 
anthority  derived  from  the  United  States.  Thus  it  may  pass  upon  the 
validity  of  an  enlistment,  and  its  sufficiency  to  justify  the  detention  of 
a  petitioner  as  a  soldier. 

0TATUTB  Provision  that  an  Invant  shall  not  bb  Enustbd  without  the 
conaent  of  his  parent  or  guardian  ia  for  the  benefit  of  the  infant;  and  if 
it  is  not  complied  with  he  may  waive  the  irregularity  and  ratify  the  en- 
listment upon  becoming  of  age. 

I>18SXNT  OF  AN   InFANT  FROM    A    CONTRACT    OF    EnUSTMBNT    mUSt  be  eX« 

pressed  within  a  reasonable  time  after  he  comes  of  age,  or  it  will  be 
treated  as  ratified.  The  assent  can  not  be  postponed  for  more  than  a 
year  in  the  absence  of  any  special  features. 

Habeas  oobpus  on  the  petition  of  Nathan  Murray,  complain- 
ing that  he  is  detained  of  his  liberty  by  defendant,  a  captain  in 
the  United  States  army,  by  virtue  of  an  enlistment,  which  peti- 
tioner insists  is  void,  because  entered  into  by  him  while  yet  an 
infant  without  the  consent  of  either  parent  or  guardian.  The 
writ  was  served  upon  defendant  in  Fort  Constitution.  The  opin- 
ion states  all  the  other  facts. 

Odell,  for  the  respondent. 

Emery,  contra. 

Pabeeb,  0.  T.  The  objection,  that  this  court  has  no  jurisdio* 
tion  to  send  process  into  that  portion  of  territory,  lying  within 
the  limits  of  this  state,  ceded  by  the  state  to  the  United  States, 
and  occupied  for  a  fort  and  light-house,  can  not  be  supported. 
The  act,  bj  which  the  United  States  hold  it.  Tests  in  that  gov- 
ernment the  land,  with  the  fort  and  light-house  thereon,  with 
all  the  jurisdiction  thereof  which  is  not  reserved  by  the  act. 
One  proviso  in  the  act  of  cession  is,  "  that  all  writs,  warrants, 
executions,  and  all  other  processes  of  eveiy  kind,  both  civil  and 
criminal,  issuing  under  the  authority  of  this  state,  or  any  officer 
thereof,  may  be  served  and  executed  on  any  part  of  said  land, 
or  in  said  fort,"  etc.  There  is  nothing  in  this  proviso  repugnant 
to  the  grant.  The  transfer  of  the  title  to  the  land  does  not  oust 
the  jurisdiction  of  the  state,  which  may  well  extend  over  lands 
owned  by  the  United  States.  The  jurisdiction  granted  to  the 
United  States  is  not  a  general  grant,  but  all  which  is  not  re- 
served by  the  act.    If,  as  has  been  suggested,  the  United  States 
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could  not  receive  the  cession  with  the  reservation,  they  could 
not  by  it  take  what  is  not  granted.  The  jurisdiction  to  issue 
and  execute  all  imts,  and  other  legal  process  there,  includes 
the  writ  of  habeas  corpus :  Ex  parte  Carlton^  7  Cow.  471.  Nor 
can  the  objection  be  maintained,  that  this  is  a  case  arising  under 
the  laws  of  the  United  States,  of  which  the  courts  of  that  gov- 
emment  have  exclusiye  jurisdiction. 

If  the  laws  of  the  United  States  justify  the  detention  of  the 
applicant,  there  is  nothing  illegal.  If  they  do  not,  it  is  not  a 
case  arising  under  the  laWs  of  the  United  States,  although  it 
may  be  under  color  or  pretense  of  authority  by  virtue  of  tiiose 
laws.  But  a  mere  pretense  of  authority  under  the  laws  of  the 
United  States,  is  no  better  than  any  other  pretense.  It  neither 
confers  an  exclusive  jurisdiction  on  the  courts  of  the  United 
States,  nor  ousts  the  ordinary  jurisdiction  of  the  courts  of  the 
state.  Nor  .can  it  make  any  difference  that  the  illegal  imprison- 
ment, if  there  be  one,  is  by  an  officer  of  the  United  States  army. 
The  courts  of  the  United  States  have  no  exclusive  jurisdiction 
over  those  officers:  Carlton,  Matter  of,  7  Cow.  471;  Oommon- 
wealth  V.  Harrison,  11  Mass.  63;  CommonweaUh  v.  Oiuihing,  Id. 
67  [6  Am.  Dec.  156J. 

The  petition  alleges  that  the  petitioner,  at  the  time  of  his  en- 
listment, was  under  twenty  years  of  age,  and  that  the  enlistment 
was  without  the  consent  of  his  parents..  The  evidence  supports 
these  allegations,  and  they  are  not  controverted  in  the  return. 
The  act  of  congress  of  January  20,  1813,  provides  that  no  per- 
son under  the  age  of  twenty-one  years  shall  be  enlisted,  or  held 
in  service,  without  the  consent,  in  writing,  of  his  parent,  guar- 
dian, or  master,  if  any  he  have,  and  that  the  officer  enlisting  any 
person,  contraiy  to  the  true  intent  and  meaning  of  the  act,  shall 
forfeit  and  pay  the  amount  of  the  bounty  and  clothing  he  may 
have  received:  2  U.  S.  Laws,  Stoiy's  ed.,  1285.  The  petitioner 
might  have  been  discharged,  if  an  application  had  been  made 
immediately  after  ids  enlistment;  and  no  neglect  of  the  parent 
to  make  an  application  could  be  construed  into  a  ratification  of 
the  enlistment,  because  it  could  not  furnish  a  written  evidence 
of  assent.  But  the  petitioner's  evidence  shows  that  he  became 
of  full  age  in  August,  1840,  more  than  a  year  before  this  appli- 
cation was  made;  and  the  return  alleges  that,  having  enlisted 
for  five  years,  he  has  continued  to  perform  service  as  a  soldier, 
and  has  received  his  pay  up  to  the  last  of  October,  1841;  and 
the  question  arises  wheiJier  he  is  now  entitled  to  a  dischaxge, 
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under  these  circumstances,  or  whether  he  has  not'himself  rati« 
fied  the  enlistment,  so  that  he  is  now  well  held  under  it. 

It  has  been  argued  that  the  enlistment  was  entirely  Yoid,  and 
incapable  of  ratification,  but  we  do  not  think  it  a  matter  of  that 
description.  It  is  a  contract  for  service,  for  the  stipulated  pay 
and  rations:  United  States  y.  Bainbridge,  1  Mason,  82;  11  Mass. 
71.'  The  statute  provides  that  it  shall  not  bind  the  infant,  or 
those  who  have  the  control  of  him,  if  made  without  their  assent, 
and  subjects  the  officer  to  the  loss  of  the  bounty  and  clothing 
the  minor  may  have  received. 

There  is  a  class  of  cases  where  the  law  having  imposed  a 
penalty  for  the  doing  of  a  particular  act,  the  act  itself  is  pro* 
hibited  by  implication,  and  illegal;  and  any  contract  involving 
the  performance  of  such  act  is  held  to  be  illegal  and  Yoid:  Boby 
V.  TTes^,  4  N.  H.  285  [17  Am.  Dec.  423] ;  Pray  v.  Burbank,  10  Id- 
877.  These  cases  are  founded  on  considerations  of  public 
morals,  the  enforcement  of  municipal  regulations,  or  the  pre- 
vention of  fraud;  and  a  subsequent  ratification  of  the  contract 
would,  ordinarily,  be  as  much  a  violation  of  the  policy  which 
induced  the  imposition  of  the  penalty,  as  the  making  of  the 
original  contract  itself.  They  are  not  intended  as  regulations 
for  a  time,  or  to  furnish  protection  for  a  certain  i>eriod,  merely. 

This  case  is  not  of  that  class.  There  is  no  question  here, 
whether  the  penalty  upon  the  officer,  if  it  may  be  properly  so 
termed,  prohibits,  by  implication,  the  act  of  enlistment.  The 
statute  is  express,  that  no  person  imder  the  age  of  twenty-one 
shall  be  enlisted,  or  held  to  serve,  etc.  But  this  is  for  the  ben- 
efit of  the  minor,  or  the  party  having  the  control  of  him,  and 
may  be  waived  by  those  interested.  There  is  no  reason  why  the 
infant  may  not  ratify  the  enlistment,  after  the  time  arrives  when 
he  may  lawfully  enlist.  Like  other  contracts  of  infants,  it  is 
voidable:  11  Mass.  71.  If  the  father  of  the  petitioner,  subse- 
quent to  the  enlistment,  had  given  his  assent,  in  writing,  the 
maxim,  "  omnia  ratihabitio  retro  trahiiur"  would  seem  well  to  ap- 
ply. The  provision,  subjecting  the  officer  to  the  loss  of  the  bounty 
and  clothing,  was  merely  intended  to  protect  the  government 
from  loss  where  the  contract  was  avoided.  We  are  of  opinion, 
therefore,  that  the  contract  of  enlistment  was  one  which  the  in- 
fant might  ratify  on  his  coming  of  age,  so  as  to  bind  himself; 
and  that  this  might  be  done  by  his  acts,  in  the  same  manner 
that  he  might  ratify  other  contracts.  And  we  are  further  oi 
opinion,  that  remaining  in  the  service  for  more  than  a  yeax 

1.  CommomoeaUh  r.  CuMng. 
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after  he  beoaine  of  age,  wifbout  diasent,  reoeiving  his  pay  and 
rations,  is  a  ratification  of  the  contract.  It  vras  not  a  matter 
that  he  conld  continue  so  long  as  he  pleased,  with  power,  on 
his  part,  to  disafiSrm  it  when  it  no  longer  suited  him.  He  had 
a  reasonable  time  after  he  arriyed  at  full  age  to  express  his  dis- 
sent and  apply  for  a  discharge.  His  reasons  for  not  doing  so 
are  not  sufficient.  It  does  not  apx>ear  that  he  was  told  it  was 
necessary  that  any  one  should  apply  for  him — ^that  he  was  in 
any  way  deceived,  or  restrained,  so  that  he  could  not  apply— or 
that  he  manifested  any  repugnance  to  the  service.  He  received 
his  pay  from  time  to  time.  Continuing  in  the  service  of  an 
employer,  under  any  other  contract  for  service,  for  such  a  period 
of  time  after  his  arrival  at  full  age,  taking  the  stipulated  com- 
pensation, in  the  absence  of  fraud,  duress,  or  other  good  reason 
for  a  neglect  to  dissent,  must  be  deemed  a  ratification  of  the 
contract;  and  this  being  a  contract,  capable  of  ratification,'  falls 
within  the  general  principle.  If  he  had  been  restrained,  or  on 
foreign  service,  or  deceit  had  been  practiced  upon  him,  the  case 
would  be  different. 


AuTHOBiTY  OF  SxATS  CouBT  OK  HABEAS  Ck>BFUS. — ^Tho  doctrme  of  the 
principal  case  upon  this  matter  is  not  now  the  law.  The  snprexne  court  of 
the  United  States,  necessarily  the  final  arbiter  upon  questions  of  this  kind, 
has  denied  the  jurisdiction  of  the  state  courts  in  like  cases  In  Ex  parte  TarhUt 
13  Wall.  397;  UnUed  Stales  ▼.  Booth,  Ahleman  v.  Booth,  21  How.  506. 

The  facts  in  the  Booth  cases,  so  far  as  necessary  to  be  detailed,  were  these: 
fiooth  was  charged  with  an  offense  against  the  fugitive  slave  law,  and  was 
held  to  answer  by  the  commissioner  of  the  United  States  before  whom  he  was 
examined.  While  in  the  custody  of  the  marshal,  pursuant  to  the  oommii- 
ment  of  the  commissioner,  a  writ  of  habeas  corpus  wsa  sued  out  by  him,  return- 
able before  a  justice  of  the  supreme  coart  of  Wisconsin.  The  proceedings 
under  the  writ  were  finally  removed  into  the  supreme  court,  and  it  was  there 
decided  that  the  imprisonment  was  unauthorized,  as  the  fugitive  slave  law 
was  unconstitutional.  The  marshal  was  directed  to  release  the  prisoner. 
Ableman,  the  marshal,  then  sued  out  a  writ  of  error,  by  virtue  of  which  the 
record  was  removed  into  the  supreme  court  of  the  United  States.  Subse- 
quently an  indictment  was  found  against  Booth  in  the  district  court  of  the 
United  States  for  the  same  offense,  and  upon  his  trial  he  was  convicted  and 
condemned  in  fine  and  imprisonment.  While  in  the  custody  of  the  sheriff^ 
into  whose  keeping  he  had  been  delivered  by  the  marshal,  Booth  sued  out  an- 
other writ  of  habeas  corpuSy  returnable  before  the  suprenie  court  of  the  state, 
in  which  he  complained  of  his  detention  as  unauthorized  because  of  the  uncon- 
stitutionality of  the  fugitive  slave  law.  Upon  the  return  of  the  writ,  the 
supreme  oourt  of  Wisconsin,  constituting  itself  a  tribunal  supervisory  to  the 
district  court  of  the  United  States,  declared  the  detention  unauthorized,  be- 
cause of  such  unconstitutionality:  In  re  Booths  3  Wis.  157.  That  court  in* 
deed  went  a  step  further,  for  it  attempted  to  make  its  decision  final  by  direct- 
ing its  clerk  to  make  no  return  to  the  writ  of  error  to  the  supreme  court  of 
the  United  States,  sued  out  in  behalf  of  the  United  States,  and  which  was 
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allowed  by  the  chief  Justice  of  the  latter  court.  To  meet  the  difBcnlty  occa- 
gioned  by  the  failure  of  the  clerk  to  make  a  retom,  the  attorney-general  of 
the  United  States  obtained  leave  to  file  the  certified  copy  of  the  record  of  the 
nipreme  court  of  Wisconsin,  which  he  had  produced  on  his  application  for  a 
writ  of  error,  to  have  the  same  force  and  effect  as  if  returned  by  the  clerk 
with  the  writ  of  error.  This  case  is  the  one  reported  as  United  Stale*  v. 
Booths  and  was  decided  at  the  same  time  as  the  preceding  one  of  Ableman  v. 
Booth,  The  judgment  of  the  supreme  court  of  Wisconsin  was  reversed  in 
each  case.  The  court  say:  '*If  the  judicial  power  exercised  in  this  instance 
has  been  reserved  to  the  states,  no  offense  against  the  laws  of  the  United 
States  can  be  punished  by  their  own  courts,  without  the  permission  and  ac- 
oording  to  the  judgments  of  the  courts  of  the  state  in  which  the  party  happens 
to  be  imprisoned;  for  if  the  supreme  court  of  Wisconsin  possessed  the  power 
it  has  ezerclBed  in  relation  to  offenses  against  the  act  of  congress  in  question, 
it  necessarily  follows  that  they  must  have  the  same  judicial  authority  in  rela- 
tion to  any  other  law  of  the  United  States;  and  consequently  their  supervising 
and  controlling  power  would  embrace  the  whole  criminal  code  of  the  United 
States,  and  extend  to  offenses  against  our  revenue  laws,  or  any  other  law  in- 
tended to  guard  the  different  departments  of  the  gen«»l  government  from 
fraud  or  violence.  And  it  would  embrace  all  crimes  from  the  highest  to  the 
lowest,  including  felonies  which  are  punished  with  death,  as  well  as  misde- 
meanors which  are  punished  by  imprisonment.  And,  moreover,  if  the  power 
is  possessed  by  the  supreme  court  of  the  state  of  Wisconsin,  it  must  belong 
equally  to  every  other  state  in  the  union,  when  the  prisoner  is  within  its  ter- 
ritorial limits;  and  it  is  very  certain  that  the  state  courts  would  not  always 
agree  in  opinion;  and  it  would  often  happen,  that  an  act  which  was  admitted 
to  be  an  offense,  and  justly  punished  in  one  state,  would  be  regarded  as  inno- 
cent, and  indeed  as  praiseworthy  in  another. 

'*It  would  seem  to  be  hardly  necessary  to  do  more  than  state  the  result  to 
which  these  decisions  of  the  state  courts  must  inevitably  lead.  It  is  of  itself 
a  sufficient  and  conclasive  answer;  for  no  one  will  suppose  that  a  government 
which  has  how  lasted  nearly  seventy  years,  enforcing  its  laws  by  its  own  tri- 
bunals, and  preserving  the  union  of  the  states,  coald  have  lasted  a  single  year 
or  fulfilled  the  high  trusts  committed  to  it,  if  offenses  against  its  laws  could 
not  have  been  punished  without  the  consent  of  the  state  in  which  the  culprit 
was  found. 

"The  judges  of  the  supreme  court  of  Wisconsin  do  not  distinctly  state  from 
what  source  they  suppose  they  have  derived  this  judicial  power.  There 
can  be  no  such  thing  as  judicial  authority,  unless  it  is  conferred  by  a  gov- 
ernment or  sovereignty;  and  if  the  judges  and  courts  of  Wisconsin  possess 
tho  jurisdiction  they  claim,  they  must  derive  it  either  from  the  United  States 
or  the  state.  It  certainly  has  not  been  conferred  on  them  by  the  United 
States;  and  it  is  equally  clear  it  was  not  in  the  power  of  the  state  to  confer 
it,  even  if  it  had  attempted  to  do  so;  for  no  state  can  authorize  one  of  its 
judges  or  courts  to  exercise  judicial  power,  by  habeas  corpus  or  otherwise, 
within  the  jurisdiction  of  another  and  independent  government,  and  although 
the  state  of  Wisconsin  is  bovereign  within  its  territorial  limits  to  a  certain 
extent,  yet  that  sovereignty  is  limited  and  restricted  by  the  constitution  of 
the  United  States.  And  the  powers  of  the  general  government,  and  of  the 
state,  although  both  exist  and  arc  exercised  within  the  same  territorial  limits, 
are  yet  separate  and  distinct  sovereignties,  acting  separately  and  independ* 
ently  of  each  other  within  their  respective  spheres.  And  the  sphere  of  ac- 
tion  appropriated  to  the  United  States  is  aa  far  beyond  the  reach  of  the  judi- 
eial  process  issued  by  a  state  judge  or  a  state  court  as  if  the  line  of  divisicA 
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was  traced  by  landmarks  and  monaments  visible  to  the  eye.  And  the  state 
of  Wisconsin  had  no  more  power  to  authorize  these  proceedings  of  its  judges 
and  conrts,  than  it  would  have  had  if  the  prisoner  had  been  confined  in 
Michigan,  or  in  any  other  state  of  the  Union  for  an  offense  against  the  laws 
of  the  state  in  which  he  was  imprisoned. "  The  court  thought  it  was  imma- 
terial whether  the  fugitive  slave  law  was  unconstitutional  or  not. 

This  case,  it  will  be  seen,  decides  that  no  person  detained  by  virtue  of  pro- 
cess issued  from  a  federal  court  can  be  released  by  a  state  court;  but  Ex  parte 
Tarble,  13  Wall.  d97»  went  further.  That  case  was  one  in  error  to  the  su- 
preme court  of  Wisconsin,  which  had  discharged  a  soldier  detained  by  a 
recruiting  officer  upon  habeas  corpus^  upon  the  ground  that  the  soldier  was  a 
minor,  under  the  age  of  eighteen  years,  who  had  enlisted  without  the  con* 
sent  of  his  father  or  guardian.  The  case  was  then  precisely  sumlar  to  the 
principal  case.  The  supreme  court  of  the  United  States  held  that  the  ques- 
tions presented  were  conclusively  settled  in  the  Booth  cases.  The  court  say  i 
"Such  being  the  distinct  and  independent  character  of  the  two  govemmente, 
within  their  respective  spheres  of  action,  it  follows  that  neither  can  intrude 
with  its  judicial  process  into  the  domain  of  the  other,  except  so  far  as  such 
intrusion  may  be  necessary  on  the  part  of  the  national  government  to  pre- 
serve its  rightful  supremacy  in  cases  of  conflict  of  authority.  In  their  laws 
and  mode  of  enforcement  neither  is  responsible  to  the  other.  How  their  re- 
spective laws  shall  be  enacted;  how  they  shall  be  carried  into  execution;  and 
in  what  tribunals  or  by  what  officers;  and  how  much  discretion,  or  whether 
any  at  all,  shall  be  vested  in  their  officers,  are  matters  subject  to  their  own 
control,  and  in  the  regulation  of  which  neither  can  interfere  with  the  other. 

*'Now  among  the  powers  assigned  to  the  national  government,  is  the  power 
'  to  raise  and  support  armies*  and  the  power  '  to  provide  for  the  government 
of  the  land  and  naval  forces.'  The  execution  of  these  powers  falls  within  the 
line  of  its  duties;  and  its  control  over  tho  subject  is  plenary  and  exclusive. 
It  can  determine,  without  question  from  any  state  of  authority,  how  the 
armies  shall  be  raised,  whether  by  voluntary  enlistment  or  forced  draft,  the 
age  at  which  the  soldier  shall  be  received,  and  the  period  for  which  the  soldier 
shall  be  received,  and  the  period  for  which  he  shall  be  taken,  the  compensa- 
tion he  shall  be  allowed,  and  the  service  to  which  he  shall  he  assigned;  and 
it  can  provide  the  rules  for  the  government  and  regrulation  of  the  forces  after 
they  are  raised,  define  what  shall  constitute  military  offenses,  and  prescribe 
their  punishment.  No  interference  with  the  execution  of  this  power  of  the 
national  government  in  the  formation,  organization,  or  government  of  its 
armies  by  any  state  officials  could  be  permitted  without  greatly  impairing  the 
efficiency,  if  it  did  not  utterly  destroy  this  branch  of  the  public  service.*' 
The  conclusion  was  reached  that  if  from  the  petition  for  the  writ  it  appeared 
that  the  detention  was  justified  under  the  authority  or  claim  and  color  of  the 
authority  of  the  United  States,  the  writ  should  be  denied;  and  that  if  this 
did  not  appear,  then  the  duty  of  the  officer  in  whose  custody  the  prisoner  was, 
was  to  make  a  return  **  sufficient  in  its  detail  of  facts,  to  show  distinctly  that 
the  imprisonment  is  under  the  authority  or  claim  and  color  of  the  authority 
of  the  United  States,  and  to  exclude  the  suspicion  of  imposition  or  oppression 
on  his  part.  And  the  process  or  orders  under  which  the  prisoner  is  held, 
should  be  produced  with  the  return  and  submitted  to  inspection,  in  order  that 
the  court  or  judge  issuing  the  writ  may  see  that  the  prisoner  is  held  by  the 
officer  in  good  faith,  under  the  authority  or  claim  and  color  of  the  authority 
of  the  United  States,  and  not  under  the  mere  pretense  of  having  such 
authority.**  Upon  such  a  return  it  would  become  the  duty  of  the  state 
court  to  desist  from  any  further  proceedings.     It  would  further  be  the  duty 
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of  the  officer  in  whose  custody  the  prisoner  was,  if  any  such  f  ui-ther  proceed  • 
ings  were  attempted  hy  the  state  courts  to  resist  them,  or  any  interference 
with  his  prisoner,  and  to  call  to  his  assistance  any  force  that  might  be  neoes- 
lary  for  that  purpose:  Ahleman  v.  Booth,  21  How.  624.  Resort,  therefore,  for 
relief,  whenoTer  the  imprisonment  complained  of  is  under  color  of  authority 
derived  from  the  United  States,  must  be  had  to  the  federal  courts. 

The  condition  in  which  the  decisions  of  the  state  courts  had  left  this  ques- 
tion prior  to  the  decision  of  the  Booth  cases,  is  summed  up  in  Hurd  on  haheaa 
corpus,  page  166,  as  follows:  '*  It  may  be  considered  settled,  that  state  courts 
may  grant  the  writ  in  all  cases  of  illegal  confinement  under  the  authority  of 
the  United  States.  And  the  weight  of  authority  clearly  is  that  they  may 
decide  as  to  the  legality  of  the  imprisonment;  and  discharge  the  prisoner  if 
his  detention  be  illegal,  though  the  determination  may  involve  questions  of 
the  coostitationality  of  acts  of  congress,  or  of  the  jurisdiction  of  a  court  of 
the  United  States."  See  alao  Ex  parte  LocHngton,  Brightley,  269;  Common' 
wealth  V.  Fox,  7  Pa.  St.  336;  State  v.  BreaHey,  2  South.  555;  CommontoeaUh 
▼.  ffarriaon,  11  Mass.  63;  CommionweaUh  ▼.  Oushing,  Id.  67;  Commonwealth 
v.  Doume;  24  Pick.  227;  Simt^  com,  7  Gush.  285.  Of  course  after  the  de- 
cisions in  the  Booth  cases,  the  state  courts  recognized  that  a  writ  of  liabeas 
earpua  could  not  be  used  to  release  a  prisoner  held  by  virtue  of  process  issued 
from  a  court  of  the  United  States:  Ex  parte  Hill,  5  Nev.  \o4;  Ex  parte  Le 
Bur,  49  Gal.  160;  Ex  parte  Ilolman,  28  Iowa,  89.  But  it  was  not  everywhere 
oonsidered,  that  a  person  held  under  military  authority  could  not  be  released 
by  means  of  this  process:  See  People  ▼.  Oaul^  44  Barb.  98;  In  the  Matter 
of  Martin,  45  Id.  142;  Ex  parte  Anderson,  16  Iowa,  595;  McConologue'a  caeef 
107  Mass.  160;  Disinger'a  case,  12  Ohio  St.  256.  Other  of  the  state  courts, 
however,  denied  themselves  possessed  even  of  such  a  jurisdiction:  Ex  parts 
Hopson,  40  Barb.  34;  Ex  parU  O'Connor,  48  Id.  59;  StaU  v.  Zvlick,  5  Dutch. 
409;  Ex  parte  Spangler,  11  Mich.  298.  The  law  must  now,  of  course,  be 
considered  definitivdy  settled  in  accordance  with  this  latter  view. 
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FAOTUBING    OoMPANY. 

[12  New  Haxpshxbx,  205.] 

Acts  of  a  Direotob  of  a  Corporation  are  Valid  so  far  as  the  interests  of 
third  persons  are  concerned,  though  he  is  not  possessed  of  the  qualifica* 
tions  required  by  the  by-laws  of  the  corporation,  if  his  election  appear 
of  record  and  he  has  been  permitted  by  the  corporation  to  act  as 
director. 

BIajoritt  of  thb  Directors  of  a  Corporation  may  exercise  the  powers 
oonf erred  upon  their  body  by  the  by-laws  of  the  oorporation;  but  this 
they  can  only  do  after  there  has  been  a  joint  consultation  at  which  all 
the  directors  were  present,  or  after  there  has  been  a  regular  meeting  at 
which  all  might  have  been  present,  and  at  which  a  majority  did  meet 
and  act. 

Act  PuRPORTkNO  TO  BB  THE  AcT  OF  THB  BoARD  OF  DIRECTORS  of  a  corpora* 
tion  is  presumed  to  have  been  properly  executed,  but  the  presumptioir 
may  be  rebutted. 
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AmrHOBITT  OF  AN  AOBNT  TO  CaBRT  OH  THK  BUSIVISB  OF  A  MaKUFACTDBIVQ 

OouPANT  does  not  extend  to  the  right  to  pledge  or  moitgage  its  ma- 
chinery and  bnildings. 
Note  Executed  bt  ax  Aosnt  of  a  Corpoilation  in  his  own  name  and 
signed  "A.  B.,  Ag't  etc.,"  is  the  note  of  the  corporation,  if  it  was  in- 
tended as  such,  and  the  aathority  of  the  agent  extended  to  the  execa- 
tion  of  notes. 

AUTHORTTT  TO  CONVET  THE  ReAL  EbTATB  OF  A  COKPOKATZON  MAT  BE  COH- 

FXBBED  BT  VoTE  of  the  boaid  through  whom  its  bosiness  is  transacted. 

Batifioatioh  of  as  Acrr  la  Equiyalemt  to  a  precedent  aathority. 

BATlFiGATioir  OF  AJf  AcT  MUST  BE  IN  THE  Pa&tioulab  Mode  or  form  neces* 
sary  to  confer  an  aathority  to  perform  it,  in  the  first  instance. 

The  Bulb  with  Reoaud  to  Fotubes  that  Affusb  between  Heie  and 
ExEOUTOB  also  applies  between  vendee  and  vendor,  and  mortgigee  and 
mortgagor. 

Fqetubes,  Machineb  and  other  ABTI0LB8  ESSENTIAL  to  the  oconpation  of  a 
building  or  to  the  business  carried  on  in  it,  and  iriiioh  ace  affixed  or 
fastened  to  the  freehold  and  used  with  it|  partake  of  its  ohanuster  and 
pass  with  a  conveyance  of  the  land. 

Fixture,  When  Construcuvslt  Annexed. — A  steam-engine  which  is  used 
in  a  building  in  process  of  manufacture,  and  which  can  not  be  removed 
therefrom  without  tearing  down  a  portion  of  the  building  to  afford  it 
egress,  is  constructively  annexed  thereto  so  as  to  become  a  fixture,  though 
it  is  not  fastened  in  any  way. 

Loose  Movable  Machinert  not  Affixed  to  the  Building  in  which  it  is 
situate  and  which  may  be  removed  without  any  damage  to  the  building, 
is  not  a  fixture  though  it  is  used  in  the  prosecution  of  a  business  to  which 
the  building  is  devoted. 

A  MORTOAOB  OF  PERSONAL  Propertt  need  not  be  by  sealed  instrument. 

An  Instrument  under  Seal  Executed  bt  an  Aoent  which  might  operate 
as  a  writing  without  seal,  will  be  so  treated  if  necessary  to  give  it  validity 
because  of  a  lack  of  authority  upon  the  part  of  the  agent  to  bind  his 
principal  by  deed. 

AocEPTiNO  Benefits  Arising  from  a  Contract  of  an  Unauthorized 
Agent,  ratifies  the  contract  if  it  is  one  -capable  of  ratification  by  parol. 
Thus  receiving  and  retaining  the  consideration  of  an  unauthorized  mort- 
gage of  personal  estate,  ratifies  it. 

Taking  of  Goods  bt  a  Wrong-doer  from  a  Trustee  on  Attachment  Pro- 
cess, does  not  discharge  the  latter,  but  furnishes  a  reason  for  deUying 
proceedings,  until  damages  for  the  taking  can  be  recovered. 

Trespasser  in  Possession  of  Another's  Goods  can  not  be  charged  as  trustee 
of  the  owner. 

Foreign  attachment,  in  which  the  Savings  Bank  of  Strafford 
county  is  sought  to  be  charged  as  trustee.  The  case  was  sub- 
mitted to  this  court,  upon  the  facts  proved  on  the  trial.  The 
facts  not  appearing  in  the  opinion  were  as  follows:  On  the  thir- 
teenth of  January,  1837,  Robert  H.  Palmer,  general  agent  of 
the  Bellamy  manufacturing  company,  executed  and  delivered  to 
the  savings  bank  the  following  note:    ''For  value  received  I 
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promise  to  pay  the  savings  bank  for  the  county  of  Stzafford  or 
order,  three  thousand  dollars  in  six  months.  Robert  H.  Palmer, 
agent  Bellamy  manufacturing  company."  At  the  same  time  and 
to  secure  payment  of  the  note,  he  executed  in  the  name  of  the 
company  a  mortgage  of  the  premises  on  which  were  situated 
their  buildings,  and  of  all  the  fixtures,  machinery,  tools,  and 
materials  to  be  found  on  the  premises.  This  mortgage  pur- 
ported to  be  authorized  by  a  vote  of  the  board  of  directors  of 
the  company,  of  the  same  date.  But  this  Tote  was  the  act  of 
only  two  of  the  directors,  and  was  at  a  meeting  of  which  no 
preyious>notice  had  been  given  the  third  director;  moreover, 
Emery,  one  of  the  two  directors  who  did  act,  was  not  a  pro- 
prietor in  the  company.  In  November,  1837,  which  was  after 
it  had  been  served  with  process  in  this  action,  the  savings  bank 
took  possession  for  the  first  time  of  the  mortgaged  properly. 
The  material  then  on  the  premises  which  might  be  classed  as 
either  fixtures,  machinery,  or  tools  consisted  in  part  as  follows: 
One  steam-engine,  situate  in  the  building,  not  attached  thereto 
in  any  way,  but  which  could  not  be  removed  without  tearing 
down  a  part  of  the  building  to  a£ford  it -a  passage;  certain  steam- 
boilers  set  in  brick,  which  furnished  steam  for  the  engine  last 
mentioned,  whose  removal  must  necessitate  the  tearing  down  of 
the  brickwork;  two  copper  boilers  or  kettles  in  the  same  situa- 
tion; one  cullender;  one  padding  machine,  and  one  calico  print- 
ing machine,  not  attached  to  the  building,  and  which  could  be 
removed  without  any  damage;  one  pressing  machine,  let  into 
the  floor  and  attached  to  the  ceiling  by  braces,  the  removal 
whereof  would  necessitate  the  taking  up  of  the  flooring  and  the 
drawing  of  the  nails  by  which  the  braces  were  fastened  to  the 
ceiling.  Some  hollow  copper  rollers,  adapted  to  printing  and 
intended  for  use  on  iron  mandrils,  and  which  might  be  removed 
without  injury,  and  used  with  any  other  mandrils  of  the  same 
size;  one  steam-boiler  not  set,  lying  without  the  buildings  of  the 
company;  a  lot  of  jointed  cast-iron  pipe  connecting  the  engine 
with  the  boilers  supplying  it  with  steam,  and  which  passed 
thrbugh  a  partition  in  the  building,  but  which  might  be  un- 
screwed and  removed;  buckets,  pails,  etc.  The  steam-boiler 
not  set,  and  the  copper  rollers  mentioned  above,  were  afterwards 
taken  from  the  possession  of  the  agent  of  the  savings  bank  on 
the  premises,  upon  an  attachment  thereof,  as  the  property  of  the 
Bellamy  manufacturing  company,  and  were  ultimately  sold  on 
execution.  The  bank  thereupon  began  an  action  against  the 
sheriff  for  the  taking,  which  action  is  now  dependent. 
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OkrisHe,  for  the  plaintifffl. 
James  Belly  contra.  ^ 

Pabkbb,  0.  J.  The  first  question  we  have  considered^  is, 
whether  Emery  was  a  director,  so  that  his  act,  as  such,  could 
haTe  any  validity.  He  appears  to  have  been  elected  an  associate 
of  the  company,  and  at  the  same  meeting  when  the  by-laws  were 
adopted,  to  have  been  chosen  a  director.  It  was  suggested  that 
his  election  was  under  the  first  article  of  the  by-laws,  which 
made  a  temporaiy  provision  until  the  annual  meeting  in  1837, 
and  that  this  article  did  not  require  that  the  person  elected 
should  be  a  proprietor;  but  this  position  is  questionable,  and 
the  consideration  of  it  may  be  waived.  The  second  article  of 
the  by-laws,  that  any  person  chosen  a  director  should  cease  to 
be  one  when  he  ceased  to  be  a  proprietor,  if  construed  accord- 
ing to  its  precise  language  would  not  prohibit  the  election  of  a 
person  who  was  not  a  proprietor;  and  it  might  possibly  have 
been  intended  not  to  debar  the  corporation  from  electing  one 
who  owned  no  stock,  but  only  to  terminate  the  official  charac- 
ter of  any  one  who,  having  been  elected  and  trusted  because  he 
was  a  proprietor,  no  longer  had  the  interest  in  the  success  of  the 
company  which  formed  the  inducement  to  elect  him.  But  this 
was  not  probably  the  construction  intended.  There  is  nothing 
in  the  proceedings  of  the  company  to  show  that  we  ought  to 
give  this  clause  such  a  strict  interpretation,  and  it  may  be  well 
construed  to  render  any  one  who  was  not  a  proprietor  ineligible. 
Such  seems  to  be  the  fair  implication.  The  fact  that  Mr.  Emeiy 
was  elected  to  the  office  does  not  militate  against  this  construo- 
tion;  for  although  he  was  never  an  owner,  his  election  was  vexy 
probably  made  under  an  anticipation  that  he  would  qualify  him* 
self  for  the  office  by  a  purchase  of  stock. 

But  this  construction  of  the  by-law  does  not  alter  the  case. 
He  was  elected  a  director,  and  his  election  made  matter  of  rec- 
ord; and  he  acted  as  such  when  the  vote,  out  of  which  the 
mortgage  to  the  trustees  arose,  was  entered  in  the  book  provided 
for  that  purpose.  If  this  election  had  been  by  a  municipal  cor- 
poration, coming  into  office  under  color  of  an  election,  he  would 
have  been  an  officer  de  factOy  and  his  acts  valid  so  far  as  third 
persons  had  an  interest  in  them.  And  the  regularity  of  the 
election  could  not  in  such  case  be  inquired  into,  except  in  soma 
proceeding  to  which  he  was  a  pariy :  Tucker  v.  Aiken,  7  N.  H. 
131, 136,  and  cases  cited.  As  a  director  of  a  private  corporation, 
although  called,  in  common  parlance,  an  officer  of  the  corpoiar 
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tion,  he  is,  perhaps,  not  techmcallj  to  be  considered  an  officer  d& 
facto.  He  is  one  of  the  agents  elected  by  a  vote  of  the  corporation, 
for  the  management  of  its  affairs,  or  some  of  them.  But  a  simi- 
lar rule  must  prevail  in  relation  to  the  effect  of  his  acts,  so  fax 
as  the  corporation  have  held  him  out  as  an  agent,  and  third 
persons  have  confided  in  his  acts,  done  within  the  scope  of  the 
authority  he  appeared  to  possess.  By  electing  him  a  director, 
and  permitting  him  to  act  as  such,  the  corporation  held  him  out 
to  the  world  as  a  director — as  one  of  their  agents,  having  all  the 
powers  of  an  agent  of  that  description,  and  to  be  trusted  as 
such.  And  it  was  only  necessary,  under  such  circumstances,  for 
those  who  dealt  with  the  corporation  through  him,  to  inquire 
what  powers  directors  had,  and  what  acts  the  corporation  had 
authorized  them  to  do.  They  were  not  required  to  inves- 
tigate the  qualifications  which  the  corporation  had  pre- 
scribed to  itself,  as  the  condition  upon  which  any  one  should 
be  elected,  or  permitted  to  act.  The  corporation,  when  Emery 
was  elected,  had  the  means  of  knowledge  whether  he  was  quali- 
fied according  to  their  by-laws.  On  the  conjecture  that  he  was 
expected  to  take  stock,  and  that  the  election  was  made  in  antici- 
tion  of  that,  he  might  have  been  required  forthwith  to  become  a  * 
stockholder,  before  his  acceptance,  or  the  corporation  might 
have  proceeded  to  another  election.  Instead  of  this,  they  left 
his  election  as  a  director  upon  the  record,  as  if  he  was  duly  eligi- 
ble, and  thus  held  him  out,  and  permitted  him  to.  hold  himself 
out,  as  a  director;  and  he  so  acted.  It  is  a  settled  rule,  that  a 
person  is  bound  by  the  acts  of  another,  whom  he  has  held  out 
to  the  world  as  his  agent  for  that  purpose:  Davis  v.  Lane^  10 
N.  H.  156;  Beard  v.  Kirk,  11  Id.  397. 

Here,  however,  another  question  arises.  Ira  Haselton  was  a 
director  duly  elected.  Without  considering  whether  the  presi- 
dent was  ex  officio  a  director,  as  well  as  presiding  officer  of 
the  board — and  without  inquiring  into  the  particular  effect  of 
the  provision  in  the  second  article  of  the  by-laws,  that  the  di- 
rectors should  jointly  manage  the  affairs  of  the  corporation — ^it 
is  sufficient  to  say  that  there  were  three  directors,  and  only  two 
of  them  were  present,  and  authorized  this  mortgage  to  the 
trustees. 

The  vote,  authorizing  the  mortgage,  purports  to  have  been 
passed  at  a  meeting  of  the  directors;  and  it  might,  nothing  aj)- 
pearing  to  the  contrary,  well  be  presumed  that  it  was  passed  by 
all,  or  had  the  concurrence  of  the  requisite  number  to  render  it 
valid.    And  it  might  not  be  sufficient  to  rebut  this  presumption, 
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to  show  that  the  assent  of  the  several  directors  was  procured 
without  any  meeting,  or  constdtation,  each  giving  his  assent  at 
a  different  time  and  place;  although  this  is  not  perfectly  clear. 
There  are  safeguards  in  consultation,  and  considerations  of 
policy,  as  well  as  of  construction,  which,  in  the  absence  of  spe- 
cial authority  authorizing  a  different  course,  furnish  an  argu- 
ment in  favor  of  the  position,  that  an  authority  to  two  or  more 
officers  or  agents  of  a  corporation,  in  their  discretion,  to  do  cer- 
tain acts,  is  not  well  executed  by  the  assent  of  all,  if  given 
separately  to  the  acts.  On  the  other  hand,  if  all  concur  in 
assenting  to  or  directing  the  act,  it  may  be  said,  with  much 
force,  that  all  is  done  which  the  constituent  required,  where 
there  is  no  express  restriction  rendering  the  presence  of  the 
whole  number,  together,  necessary,  in  order  to  the  validity  of 
any  act  done.  But  it  is  not  important  to  discuss  this  further, 
at  this  time.  However  this  may  be,  all  presumption  that  the 
vote  authorizing  this  mortgage  had  the  concurrence  of  all  the 
directors,  is  expressly  negatived  by  the  evidence  in  the  case; 
from  which  it  appears  that  Iia  Haselton  never  joined  in  it,  or 
in  any  way  assented  to  it,  and  that  he  was  not  even  consulted 
on  the  subject  before  the  mortgage  was  made.  Taking  the 
most  favorable  view  of  the  matter,  the  vote  was  the  act  of  two 
out  of  three  directors,  without  any  consultation  with  the  third, 
or  any  concurrence  on  his  part;  and  is  this  sufficient  to  bind 
the  corporation  and  render  the  mortgage  valid  ? 

It  has  been  held  that  where  the  directors  of  a  corporation 
have  power  to  bind  it  by  their  contracts,  that  power  may  be 
exercised  by  a  majority:  Gram  v.  The  Bangor  House  Proprie" 
tary,  3  Fairf .  854.  And  this  is  cited  as  an  authority  in  point, 
in  this  case.  But  it  by  no  means  settles  the  question  now  pre- 
sented. It  did  not  apx)ear  in  that  case,  that  all  the  directors 
were  not  present;  or  if  they  were  not,  that  they  had  not  been 
notified,  and  had  an  opportunity  to  be  present;  which,  appear- 
ing here,  constitutes  a  marked  difference  between  the  two  cases. 

Where  is  the  authority  to  be  found,  in  this  case,  for  two  of 
the  directors  to  do  this  act,  without  the  knowledge  of  the 
other?  The  sixth  article  of  the  by-laws  provides,  that  ''the 
directors  shall  have  power"  (after  other  matters  specified),  "  to 
exercise  the  general  superintendence  and  control  over  the  affiiirs 
of  the  company,  and  to  appoint  an  agent  or  agents,  and  such 
other  officers  for  carrying  on  the  business  of  the  company,"  etc., 
"as  they  may  determine."  The  second  article  gave  them, 
jointly,  similar  powers.    This  is  a  veiy  general  authority,  suffi- 
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cient  to  authorize  them  to  borrow  money  and  execute  a  mort- 
gage. But  this  power  is  given  to  the  direotors — ^not  in  terms 
eyen,  to  a  majority  of  them.  There  was  here  no  vote  of  the 
corporation  giving  them  any  special  power  to  execute  the  mort- 
gage, or  to  authorize  it  to  be  done.  The  mode  in  which  the  di- 
rectors might  act  dei>ends,  therefore,  upon  the  principles  ap- 
plicable to  by-laws  which  confer  powers  upon  the  directors 
generally.  The  general  principle  in  relation  to  agencies  is,  that 
where  an  authority  is  given  to  two  or  more  persons  to  do  a 
private  act,  the  act  is  valid,  to  bind  the  principal,  only  when  all 
of  them  concur  in  doing  it:  Story  on  Agency,  41;  Andover  r. 
Orqfion,  7  N.  H.  804,  and  authorities  cited.  Where  the  author- 
ity is  to  do  an  act  of  a  public  nature,  if  all  meet  for  the  purpose 
of  executing  it,  a  majority  may  decide:  OrindJey  v.  Barker ,  1 
Bos.  &  Pul.  229;  Co.  Litt.  181  b;  Case  of  the  BaUimore  TwmpUoe^ 
5  Binn.  481;  Tlie  King  v.  WhUaker,  9  Bam.  k  Cress.  648. 

The  duties  of  officers,  so  called,  of  corporations,  where  those 
duties  are  prescribed  by  the  corporation  itself,  are  in  the  nature 
of  an  agency,  but  such  officers  or  agents,  appointed  not  to  do 
single  acts,  but  for  regular  terms,  and  having  by  the  by-laws  a 
general  or  very  extensive  authority  in  the  mani^ement  of  the 
concerns  of  the  corporation,  it  is  believed  have  not  in  practioe 
been  supposed  to  come  within  either  of  the  above  rules.  And 
it  might  not  only  be  inconsistent  with  the  general  usage  upon 
the  subject,  but  operate  to  impose  unnecessary  restrictions  upon 
such  bodies,  to  apply  a  rule  requiring  in  all  cases  the  assent,  or 
even  the  presence,  of  all  the  directors,  or  agents  of  any  other 
class,  deriving  from  the  by-laws  regular  powers.  Had  the  au* 
thority  of  the  directors,  to  manage  and  exercise  a  general  su- 
perintendence and  control  over  the  affiurs  of  the  company,  been 
conferred  by  the  charter  itself,  it  would  have  been  in  the  nature 
of  an  original  corporate  power  in  a  defoxite  number,  and  a  ma- 
jority of  the  whole  number  being  duly  assembled,  at  a  regular 
meeting,  might  act  by  the  major  vote  of  those  present:  The 
King  v.  MUler,  6  T.  R.  278;  The  King  v.  BeUHnger,  4  Id. 
823;  Bex  v.  Varlo,  Cowp.  250;  1  Bos.  &  Pul.  236;'  Ex  parte 
WUlcockSf  7  Cow.  409,  and  note,  410.  Does  it  make  any  dLSer- 
ence,  in  this  respect,  that  the  power  is  found  in  the  by-laws,  in- 
stead of  being  conferred  directly  by  the  charter?  The  principle 
has  been  applied  in  other  cases  than  those  of  public  corpora- 
tions: BlackeU  v.  Blimrd,  9  Barn.  &  Cress.  851. 

The  directors  of  corporations  generally,  whose  usages  have 

1.  Orindle^  ▼.  Barker, 
Am.  Dbo.  Vol.  XXXVII— U 
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been  enich  as  to  deserve  notice  (although  no  evidence  of  usage 
is  found  in  this  case),  are  supposed  to  have  had  stated  or  noti- 
fied meetings,  at  which  a  majority  imdertook  to  transact  the 
business  confided  to  the  board;  and  to  hold  that  the  act  of  the 
majority  in  such  cases  was  invalid,  might  shake  titles,  or  cause 
other  inconveniences  to  a  serious  extent.  And  we  are  of  opin- 
ion, that  where  the  by-laws  of  a  private  corporation  confer  upon 
the  directors  power  to  act  in  behalf  of  the  corporation,  without 
special  limitation  as  to  the  manner,  a  majority  may  act,  within 
the  scope  of  the  authority  given  to  the  board,  and  bind  the  cor- 
poration, either  where  there  is  a  consultation  of  all  together, 
and  a  concurrence  of  a  majority;  or  where  there  is  a  regular 
meeting,  at  which  all  might  be  present,  and  a  majority  actually 
meet,  and  act  by  a  major  vote:  Savings  Bank  v.  Davis,  8  Conn. 
191.  And  when  the  act  purports  to  be  the  act  of  the  board,  it 
may  be  presumed  that  it  was  the  act  of  a  majority,  imtil  the 
contrary  is  shown.  We  are  not  aware  of  any  well-settled  prin- 
ciple, or  usage,  which  will  carry  us  further  than  this.  The  cases 
which  hold  that  a  majority  of  a  definite  body  being  assembled, 
a  major  part  of  those  assembled  may  act,  presuppose  a  regular 
meeting,  or  one  on  notice.  We  consider  the  decision  in  Maine 
in  concurrence  vdth  these  principles,  as  far  as  it  extends  on  the 
&cts  in  that  case. 

But  this  presumption  just  adverted  to,  may  be  rebutted,  and 
is  so  in  this  case.  Here  was  no  assent  of  all  the  directors  at 
any  meeting,  or  even  obtained  separately,  if  that  might  be  held 
sufficient.  Nor  were  there  a  meeting  and  consultation  of  the 
whole  board,  and  the  vote  of  a  majority,  authorizing  the  act  to 
be  done.  Nor  was  there  a  meeting  regularly  notified,  or  held  at 
some  regular  period,  at  which,  all  not  appearing,  a  majority  as- 
sembled, and  acted  by  a  major  vote.  There  is  nothing  to  show 
that  Ira  Haselton  had  any  opportunity  to  act;  and  the  attempt, 
therefore,  to  show  a  pre-existing  authority  to  give  this  mortgage, 
by  means  of  the  vote  of  the  directors,  must  fail,  if  the  corpora- 
tion were  contesting  the  matter  on  the  evidence  before  us. 

In  this  view,  it  is  not  necessary  to  consider  another  question 
which  has  suggested  itself,  and  that  is,  whether  the  directors,  in 
case  all  had  assembled,  could  have  conferred  authority  upon  one 
of  their  body,  or  any  other  person,  as  agent,  to  make  the  mori-^ 
gage;  or  whether  it  must,  in  order  to  its  validity,  through  the 
acts  of  the  directors,  as  such,  have  been  executed  by  at  least  a 
majority  of  the  board  of  directors.  The  general  principle  is, 
that  one  who  has  a  bare  power  to  do  an  act,  must  execute  it  him* 
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self,  and  can  not  delegate  his  authority  to  another — ^that  the  au- 
thority is  ezclusiYely  personal,  unless  from  the  express  langaage 
used,  or  from  the  fair  presumptions  growing  out  of  the  particu- 
lar transaction,  or  of  the  usage  of  trade,  a  broader  power  was 
intended  to  be  conferred  on  the  agent:  Stoiy  on  Agency,  14, 16; 
7  N.  H.  804.^  If  this  had  been  material,  it  might  have  deserved 
consideration  whether  the  power  given  to  the  directors,  to  ap- 
point agents  for  carrying  on  the  business  of  the  company,  were 
not  sufficient  of  itself  to  authorize  the  delegation  in  this  case, 
or  whether  that  were  to  be  confined  to  the  ordinary  business  of 
the  corporation:  8  Oonn.  201,  207;'  12  Mass.  522.' 

The  evidence  failing  to  establish  the  validity  of  the  mortgage 
to  the  trustees,  through  the  vote  of  the  directors  appended  to  it, 
other  questions  present  themselves  on  the  case  before  us. 

It  has  been  contended  that  Palmer,  as  general  agent  of  the 
company,  had  power  to  borrow  money,  and  to  pledge  the 
machinery,  to  secure  the  loan,  without  vote.  This  was  not  a 
pledge.  No  possession  appears  to  have  been  given,  or  intended 
to  have  been  given,  at  the  time.  But  if  it  had  been,  there  is 
nothing  in  the  by-laws,  or  in  the  nature  of  the  agency,  nor  any- 
thing in  the  authorities  cited,  which  can  sustain  the  right  to 
pledge  the  machinery,  even  if  that  of  borrowing  money  may  be 
inferred.  Stow  v.  Wyse,  7  Conn.  219  [18  Am.  Dec.  99],  contains 
a  strong  implication  to  the  contrary.  The  by-laws  provide  that 
the  directors  may  appoint  an  agent,  or  agents,  for  carrying  on 
the  business  of  the  company.  But  it  is  not  carrying  on  the 
business  of  the  company  to  pledge  or  mortgage  the  machinery 
used  by  the  company,  and  thereby  suspend  its  operations,  or 
place  them  at  the  will  and  pleasure  of  a  mortgagee:  Ang.  Sc 
Ames  on  Corp.  172,  and  cases  cited;  Life  and  Fire  Ina.  Co.  v. 
The  Mechanics^  Fire  Ins.  Co,^  7  Wend.  83.  Circumstances  might 
be  such,  possibly,  as  to  show  an  authority  to  pledge  the  manu- 
factured goods,  which  he  was  authorized  to  dispose  of,  but  that 
is  not  this  case. 

The  note  to  the  savings  bank  is  carelessly  drawn;  but  there  is 
sufficient  on  its  face  to  show  that  it  was  intended  to  be  the  note 
of  the  Bellamy  manufacturing  company,  and  it  might  well  sub- 
sist as  such,  if  Palmer  had  authority  to  execute  it:  See  2  Stark, 
on  Ev.  477,  n.  1;  WiUcs  v.  Bach,  2  East,  142;  M(mtg(mery  v. 
Doricm,  7  N.  H.  484;  PenU  v.  StanUm,  10  Wend.  271  [26  Am. 

Dec.  568];  Savage  v.  Rix,  9  N.  H.  263;  Eoans  v.  Wells,  2  Wend. 

■  ■  ■  ■  ■ 
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825.^  There  is  no  form  prescribed  in  which  such  an  instroment 
shall  be  made;  and  it  is  immaterial  whether  the  name  of  the 
principal  or  agent  be  placed  first,  if  the  authority  exist,  and  the 
intention  be  apparent.  There  can  be  no  good  reason  why 
Palmer  should  have  added,  "  Ag't  Bellamy  Man.  Co."  to  the 
signature,  if  he  intended  to  make  a  personal  contract.  It  may 
be  held  to  be  the  note  of  Palmer,  if  there  were  no  author- 
ity and  no  ratification  of  the  act.  But  a  ratification  will  ex- 
onerate him  from  liability:  Story  on  Agency,  246. 

The  mortgage  which  he  executed  at  tiie  same  time,  and  which 
was  part  of  the  same  transaction,  and  describes  the  note  as  the 
note  of  the  company,  is  formal  to  conyey  as  well  real  as  per- 
sonal estate.  It  purports  to  contain  a  conyeyance,  and  coye- 
nants  of  the  company,  and  to  be  executed  by  the  company,  and 
that  the  corporate  seal  is  affixed.  The  signature  and  acknowl- 
edgment are  that  of  the  company,  made  by  Palmer  as  agent. 
BeiQg  in  form,  the  deed  of  the  company,  executed  by  one  who 
who  assumed  to  act  as  their  agent,  it  is  susceptible  of  ratifica- 
tion; and  the  next  question  is,  whether  it  has  eyer  been  ratified, 
and  if  so,  to  what  extent.  This  includes  the  consideration  of 
what  is  necessary  to  a  ratification.  * 

There  has  been  some  diyersity  of  opinion  upon  the  subject 
whether  a  corporation,  or  the  directors  of  a  corporation,  can 
constitute  an  agent  for  the  conyeyance  of  real  estate  except  by  a 
power  under  the  corporate  seal:  8  Conn.  192.'  In  the  <»se  of  an 
indiyidual,  wheneyer  any  act  of  agency  is  required  to  be  done, 
in  the  name  of  the  principal,  under  seal,  the  authority  to  do 
the  act  must  be  conferred  by  an  instrument  under  seal:  MorU' 
gomery  y.  Darion,  6  N.  H.  250;  Stoiy  on  Agency,  5(X 

There  seems  to  be  no  doubt  that,  according  to  the  rule  of 
law  as  held  in  England,  a  corporation  can  not  conyey,  nor 
mortgage,  but  imder  the  corporate  seal:  4  Kent's  Com.  443  and 
authorities  cited;  8  Conn.  191.  But  a  different  rule  has  preyailed 
to  some  extent  in  this  state,  so  far  at  least  as  regards  con- 
veyances by  towns,  and  the  proprietors  of  common  and  undi- 
\dded  lands:  Co/ran  y.  Cochran,  5  N.  H.  458;  Gopp  y.  NeaXy  7 
Id.  275;  AUcvMon  y.  Bemis,  11  Id.  44;  Cobum  y.  ERenwood,  4 
Id.  102.  In  this  latter  case,  Chief  Justice  Bichardson  said: 
''  It  is  not  now  to  be  doubted  that  the  proprietors  of  common 
and  undivided  lands  are  corporations,  or  that  they  can  by  vote 
authorize  agents  to  make  conveyances  in  their  name,  or  that 

1.  22  W«nd.  835.  3.  Savingt  Bvnk  nf  N.  A  ▼.  DtnU, 
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deeds  properly  executed  by  such  agents  may  be  yalid  to  pass 
the  estate." 

And  the  weight  of  authority  in  this  country  seems  to  be  in 
favor  of  the  position,  that  private  corporations,  or  boards  of 
directors  through  which  their  business  is  transacted,  may  ap- 
point an  agent  for  the  conveyance  of  real  estate,  by  vote,  without 
a  power  or  instrument  under  the  corporate  seal :  Ang.  &  Ames  on 
Corp.  114,  154;  8  Conn.  192,  202,  and  authorities  cited.  If 
the  formality  of  an  instrument  under  seal,  conferring  the  power 
upon  the  agent  who  is  to  make  the  conveyance,  should  be  re- 
quired, it  would  add  nothing  to  the  authenticity  of  the  convey- 
ance, if  the  individual  who  afiSxes  the  seal  to  the  power  derive 
his  authority  from  a  mere  vote  of  the  corporation. 

But  there  is  here  no  vote  of  ratification,  either  by  the  corpo- 
ration or  by  the  directors;  and  we  are  not  aware  of  any  author- 
i^  which  will  justify  us  in  going  farther,  and  holding  that  a 
deed  of  real  estate  may  be  ratified  by  a  corporation  without 
vote  or  writing.  The  general  principle  is,  that  if  the  act  of  the 
agent  purport  to  be  under  seal,  and  in  the  name  of  the  prin- 
cipal, so  as  to  be  his  deed,  the  ratification  must  be  under  seal: 
Story  on  Ag.  246.  A  parol  acknowledgment  by  a  x^rincipal,  that 
an  agent  had  authority  under  seal  to  enter  into  a  sealed  con- 
tract obligatory  upon  his  principal,  is  competent  evidence  of  such 
authority;  but  if,  at  the  time  of  entering  into  it,  the  agent  had  in 
fact  no  authority  under  seal,  the  subsequent  jpsixol  acknowledg- 
ment and  ratification  will  not  bind  the  principal:  Blood  v.  Oood* 
rich,  9  Wend.  68  [24  Am.  Dec.  121];  S.  C,  12  Id.  525  [27  Am. 
Dec.  152];  SteiglUz  v.  Eggivton,  Holt's  N.  P.  141;  Wells  v.  Ihans, 
20  Wend.  258.  And  in  a  case  where  a  sealed  instrument  was  not 
necessary,  but  an  agent  was  authorized  by  x)arol  to  enter  into  a 
contract  for  the  purchase  of  timber,  and  he  entered  into  a  sealed 
contract,  a  counterpart  of  which  in  like  form  was  delivered  to 
the  principal,  and  acknowledged  by  him  as  the  evidence  of  the 
contract,  and  he  received  the  timber  and  made  some  payments, 
it  was  held  that  an  action  of  covenant  could  not  be  maintained 
on  the  contract:  Hanford  v.  McNair,  9  Wend.  54. 

A  ratification  of  an  act,  done  by  one  assuming  to  be  an  agent, 
relates  back,  and  is  equivalent  to  a  prior  authority:  Stoiy  on 
Ag.  235,  289.  When,  therefore,  the  adoption  of  any  partic- 
ular form  or  mode  is  necessary  to  confer  the  authority  in  the 
first  instance,  there  can  be  no  valid  ratification  except  in  the 
same  manner.  If  a  sealed  power  were  not  necessary  to  this  as 
a  conveyance  of  the  real  estate,  but  a  written  vote  would  have 
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been  sufficient,  because  a  corporation  may  constitute  an  attor- 
ney by  Tote  for  such  purpose,  then  such  vote  at  least  must  be 
held  necessary  to  a  ratification.  We  are  of  opinion,  therefore, 
that  this  mortgage  is  inoperative  as  to  the  real  estate.  And  this 
must  apply  to  the  fixtures. 

The  strict  rule  as  to  fixtures,  that  prevails  between  heir  and 
executor,  applies  as  between  vendee  and  vendor:  2  Kent's  Com'. 
280;  3£iUer  v.  Plumb,  6  Oow.  665  [16  Am.  Deo.  456];  20  Johns. 
80;'  1  Har.  &  J.  291.'  The  same  rule  applies  between  mort- 
gagee and  mortgagor:  Union  Bank  v.  Emerson,  15  Mass. 
159;  LongsUiff  v.  Meagoe,  2  Adolph.  &  El.  167.  Machines  and 
other  articles  essential  to  the  occupation  of  a  building,  or  to  the 
business  carried  on  in  it,  and  which  are  affixed  or  fastened  to 
the  freehold,  and  used  with  it,  partake  of  the  characfcer  of  real 
estate,  and  become  part  of  it,  and  pass  by  a  conveyance  of  the 
land:  KiUredge  v.  Woods,  3  N.  H.  604  [14  Am.  Dec.  893],  and 
cases  cited;  Amos  &  Ferard  on  Fixtures,  ch.  4,  132,  151;  Poto- 
ell  V.  The  Monson  &  Brimfield  Mfg.  Go,,  3  Mason,  469,  464; 
Chddard  v.  Chace,  7  Mass.  432;  Oaffield  v.  Edpgood,  17  Pick. 
192  [28  Am.  Dec.  S90];  Noble  v.  Bosworih,  19  Id.  3M;  Kirtoan 
V.  Latour,  1  Har.  &  J.  291  [2  Am.  Dec.  519].  Such  articles  pass 
by  the  conveyance,  although  disannexed  for  a  temporary  pur- 
pose: Richard  Liford'scase,  11  Go.  50,  cites  Wistow's  case;  Shep. 
Touch.  90.  And  some  things  are  held  to  be  constructively  an- 
nexed: 11  Co.  50;  Amos  k  Ferard  on  Fix.  183;  20  Wend.  639.' 
Exceptions  have  been  made,  or  the  property  has  not  been 
deemed  fixtures,  in  the  case  of  a  stone  for  grinding  bark:  Heer* 
mance  v.  Vemoy,  6  Johns.  5;  machines  for  spinning  and  card- 
ing, attached  by  "  cleats,"  etc. :  Cresson  v.  SUnU,  17  Johns.  116 
[8  Am.  Dec.  373];  Svrifl  v.  Thompson,  9  Conn.  63  [21  Am.  Deo. 
718];  and  carding  machines,  secured  by  nails  or  spikes  driven 
into  the  floor:  Oale  v.  Wood,  14  Mass.  354.*  The  report  of  this 
last  case,  however,  is  somewhat  contradictory  upon  the  point, 
and  the  case  itself  was  doubted  by  Chief  Justice  Richardson,  3 
N.  H.  506.  See  also  20  Wend.  641;  3  Dane's  Abr.  156.  Ar- 
ticles of  furniture,  it  is  said,  do  not  come  within  the  rule,  al- 
though temporarily  attached:  20  Wend.  646,  cites  Gibbon  on 
Fixtures,  20,  21.    And  see  Amos  &  Ferard,  161,  164,  183-186. 

Some  of  the  excepted  cases  seem  to  have  made  the  question 
depend  upon  the  character  of  the  fastening,  whether  slight  oi 
otherwise.    But  this  is  a  criterion  of  a  questionable  character, 

1.  AMnei  ▼.  IVwipw.  t.  ITollMr  ▼.  Skamtm, 

9.  Kirwmi  t.  tuUmr,  4.  OaU  t.  Ward :  8.  O.,  T  Am.  Dm.  198. 
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not  sostained  by  the  weight  of  the  decisions.  More  depends 
upon  the  nature  of  the  article,  and  of  its  use  as  connected  with 
the  use  of  the  freehold.  Perhaps,  however,  the  case,  Farrar  t. 
Stachpole^  6  Qxeenl.  154  [19  Am.  Dec.  201],  where  a  chain  used 
with  a  sawmill  was  held  to  be  a  constituent  part  of  the  mill, 
carried  the  doctrine  of  annexation  to  the  extreme  point;  to  say 
nothing  of  the  mill  bars,  which  it  seems  were  admitted  to  haye 
passed  by  the  conveyance  of  the  sawmill. 

It  is  not  practicable  to  lay  down  a  rule  in  a  few  words  which 
shall  be  applicable  to  all  cases.  The  particular  circumstances 
of  each  case  are  entitled  to  special  consideration.  Different 
rules  prevail  in  the  case  of  landlord  and  tenant.  Upon  the  gen- 
eral principles  above  stated,  the  kettles  set  in  brickwork  were 
fixtures.  So  of  the  steam-engine.  Although  not  attached  to 
any  fastening,  it  could  not  be  removed  without  taking  down 
part  of  the  building.  It  may  with  projnieiy  be  said  to  be  con- 
structively affixed.  So  as  to  the  hand-press  let  into  the  floor, 
and  the  steam-pipe,  probably,  although,  as  to  these  articles, 
perhaps  farther  evidence  respecting  the  mode  of  annexation, 
and  use,  might  be  desirable.  Bespecting  the  cullender  there  ia 
not  sufficient  evidence  to  determine  its  class. 

Loose,  movable  machinery,  not  attached  nor  affixed,  even 
where  it  is  used  in  prosecuting  any  business  to  which  the  free- 
hold property  is  adapted,  is  not  to  be  regarded  as  part  of  the 
real  estate,  or  as  an  appurtenance  to  it:  WciUcer  v.  Sherman^  20 
Wend.  636,  655;  6  Cow.  665;*  1  Har.  &  J.  291;*  Horn  v.  Baker, 
9  East,  215.  The  printing  machine,  printing  shells,  and  the 
boiler  which  lay  without  the  building,  and  tools,  come  within 
this  description.  A  further  question  then  arises,  whether  the 
deed  executed  by  Palmer  might  avail  as  a  mortgage  of  the  per- 
sonal estate  included  in  it,  and  whether  there  be  sufficient  evi« 
dence  of  its  ratification  as  such. 

As  to  the  personal  estate,  no  instrument  under  seal  was 
necessary.  A  bill  of  sale,  or  a  sale  without  writing,  accom- 
panied by  delivery,  might  have  passed  the  absolute  property,  if 
the  agent  making  it  had  authority.  In  order  to  a  record  of  a 
mortgage  of  personal  property,  it  must  of  course  be  in  writing, 
but  the  statute  has  not  made  a  seal  essential  to  the  validity  of 
such  a  mortgage.  If,  then,  this  instrument  can  not  operate  to 
'Oonv^  the  real  estate,  nor  as  a  sealed  instrument  conveying  the 
personal,  it  may  not  follow  that  it  is  not  available  as  an  unsealed 
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insinunent,  if  it  contain  anjthing  to  authenticate  which  a  seal 
la  not  necessary. 

In  Hanford  t.  McNair^  before  cited,  in  which  it  was  held  that 
coTenant  would  not  lie  on  the  sealed  contract  to  pay  for  the 
timber,  Mr.  Justice  Sutherland  said:  ''  The  subsequent  act  of 
the  defendant,  under  this  contract,  recognizing  and  carrying  it 
into  effect,  may  be  sufficient  to  make  it  binding  on  him  as  a 
parol  contract,  but  can  not  make  it  his  deed.''    Upon  this,  how- 
ever,, he  gave  no  definite  opinion.   The  case  of  Banorgee  y.  Hcvey, 
6  Mass.  14  [4  Am.  Dec.  417],  to  which  he  referred  as  in  some  re- 
spects essentially  different  from  that  case,  is  also  different  from 
this.    There  was  there  perhaps  a  well-founded  objection  against 
the  declaration.    But  another  question,  and  the  one  principally 
discussed,  was,  whether  a  bond  which  Smith  was  not  authorized 
to  make  for  the  defendants,  but  by  which  he  attempted  to  bind 
himself,  and  the  defendants,  as  principals,  with  him,  precluded 
the  plaintiff  from  recovering  for  the  money  lent,  in  an  action  of 
assumpsit.    Without  extending  this  opinion  by  a  discussion  of 
the  matters  there  decided,  it  is  sufficient  to  say  that  the  decision 
was  based  in  no  small  degree  upon  the  ground  that  the  bond  was 
good  against    Smith,  who   was  one  of   the   principals,  and 
attempted  to  bind  the  rest  as  their  agent;  and  that  it  therefore 
operated  as  an  extinguishment  of  the  simple  contract  debt 
which  otherwise  might  have  existed  against  the  principals.    Mr. 
Justice  Sewall  dissented.    The  case  seems  to  have  been  very 
much  consideied,  but  the  inquiiy  presents  itself  notwithstand- 
ing, if  Smith,  as  the  agent,  undertook  to  bind  the  other  princi- 
pals, in  a  manner  in  which  he  was  not  authorized  to  act,  although 
he  had  effectually  bound  himself  so  that  the  plaintiff  might 
have  pursued  his  remedy  against  him  upon  the  bond,  on  what 
principle  was  the  plaintiff,  by  the  receipt  of  such  a  bond  (by 
which  he  supposed  Smith  had  well  bound  all  the  defendants), 
precluded  from  resorting  to  an  implied  assumpsit,  of  all  the  sup- 
posed principals,  to  pay  for  the  money  which  Smith  borrowed 
in  their  behalf,  and  which  it  is  assumed,  in  part  of  the  case  at 
least,  went  to  their  benefit?    The  plaintiff  had  not  accepted, 
nor  intended  to  accept,  such  a  bond  as  that  in  question  turned 
out  to  be  (that  is,  the  bond  of  Smith  alone),  and  in  this  respect 
there  was  a  material  difference  between  that  case  and  some  of 
tiie  cases  cited  in  support  of  the  decision.    If  the  bond  which 
the  plaintiff  received  had  been  what  it  purported  to  be,  and 
bound  the  defendants  as  well  as  Smith,  then  it  might  well  hava 
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been  held  that  the  acceptance  of  the  higher  Becnrily  had  barred 
the  remedy  on  indebitatus  assumpsit. 

There  seems  to  be  no  good  reason  why  this  instrument,  if  it 
may  not  operate  as  a  conyeyance  under  seal,  shonld  not  operate 
as  a  mere  writing  without  seal,  if  the  evidence  be  sufficient  to 
establish  it  as  the  transfer  of  the  company,  provided  a  seal  had 
not  been  put  to  it.  If  an  agent,  authorized  to  make  a  promissoiy 
note,  should  make  one  in  the  proper  form,  signing  the  name  of 
his  principal,  •and  put  a  seal  to  it — ^although  this  could  not  be 
declared  on  as  the  covenant  of  the  principal,  why  should  it  not  be 
valid  as  his  note  ?  If  it  were  in  such  phraseology  that  the  agent 
himself  might  be  bound  as  on  his  personal  covenant,  at  the  elec- 
tion of  the  holder,  why  should  the  holder  be  compelled  to  resort 
to  and  rely  upon  that  covenant,  when  neither  party  at  the  time 
contemplated  the  personal' liability  of  the  agent?  Why  should 
not  the  creditor  be  permitted  to  reject  the  s^,  which  the  agent 
was  not  authorized  to  put  there,  and  treat  it  as  it  ought  to  have 
been,  and  would  then  be,  a  legal  parol  promise  of  the  principal? 
Suppose  this  instrument  had  contained  in  addition  to  the  mort- 
gage, a  receipt  by  Palmer  for  a  sum  of  money,  which  he  aa 
agent  was  clearly  entitled  to  receive,  would  it  not  be  as  good 
evidence  to  show  the  payment  of  the  money,  as  a  simple  receipt 
by  him  without  any  seal?  It  does  contain  an  acknowledgment 
of  the  receipt  of  the  consideration.  Whether  that  be  not  so 
connected  with  the  conveyance,  that  if  it  can  not  operate  as  a 
deed,  it  can  not  properly  be  evidence,  standing  alone,  to  charge 
them  with  the  receipt  of  the  money,  is  a  question  of  a  character 
somewhat  different,  and  which  need  not  extend  the  present 
opinion. 

We  see  no  good  reason  why,  if  there  be  sufficient  evidence  of 
ratification,  this  instrument  should  not  operate  as  a  mortgage  of 
the  chattels.  As  between  the  parties,  no  formal  appointment  is 
necessary  for  the  execution  of  an  instrument  of  that  character. 
The  agent  may  be  appointed  by  parol,  and  his  authority  shown 
by  evidence  of  that  character.  And  a  mortgage  or  pledge  of  the 
personal  property  of  a  corporation,  by  one  undertaking  to  act 
as  agent,  may  be  shown  to  be  valid,  either  by  evidence  of  the 
acts  of  the  corporation,  prior  to  the  mortgage,  from  which  an 
authority  to  make  it  may  be  inferred,  or  by  subsequent  acts 
showing  a  ratification:  Warren  v.  Ocean  Ins.  Go.,^  Shepley,  489 
[88  Am.  Dec.  674];  Troy  Ikimpike  v.  MsChesney,  21  Wend. 
396;  BvUdey  v.  The  Derby  Fishing  Co.,  2  Conn.  252  [7  Am.  Dec. 
271];  Prop,  of  Canal  Bridge  v.  Gwdon,  1  Pick.  297,  804  [11 
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Am.  Deo.  170];  Story  on  Agency,  49,  51,  63,  55,  247,  248;  Aug. 
&  Ames  on  Corp.  122, 174;  Fleckner  y.  U.  8.  Bank,  8  Wheat. 
863;  Bank  of  U.  S.  v.  Dandridge,  12  Id.  64,  70,  74;  Thayer  y. 
The  CUy  of  Boston,  19  Pick.  511  [31  Am.  Dec.  157]. 

Was  there  any  ratification  here,  so  that  this  instrument  may 
operate  as  a  mortgage  of  the  personal  property?  There  is  eyi- 
denoe  from  which  it  may  be  inferred  that  the  money  reoeiyed  of 
the  sayings  bank  went  to  the  use  of  the  Bellamy  company.  This 
is  not  directly  proyed,  and  seems  not  to  be  admitted  in  the  argu« 
ment.  But  there  is  nothing  to  contradict  this  eyidence.  It  is 
not  shown  that  James  and  Ira  Haselton  had  not  knowledge  that 
the  money  was  so  receiyed,  and  used.  They  did  not  assent  to 
the  mortgage,  and  had  no  knowledge  that  any  authority  was 
giyen  to  Palmer  to  make  it.  Still  the  money  may  haye  been 
used  by  Palmer,  the  agent,  in  the  operations  of  the  company. 
There  is  no  eyidence  that  the  Bellamy  company  haye  eyer  ob- 
jected to  the  mortgage,  or  that  they  haye  contested  the  right  of 
possession  by  the  sayings  bank. 

If  the  act  of  one  professing  to  be  authorized  as  agent,  in  the 
sale  or  mortgage  of  property  of  a  corporation,  be  such  as  will 
admit  of  ratification  without  any  formal  instrument  or  express 
yote,  and  the  consideration  come  to  the  use  of  the  corporation, 
and  is  retained,  that  will  be  eyidence  of  a  ratification.  It  would 
clearly  be  so  in  the  case  of  an  indiyidual.  The  principal  can  not 
be  permitted  to  appropriate  the  money  to  his  own  use,  and  dis- 
claim the  act  by  which  it  is  acquired.  If  he  take  the  benefit  of 
what  is  thus  done,  he  can  not  reject  the  burden.  If  an  agent, 
on  the  purchase  of  goods,  draw  a  bill  at  a  shorter  date  than  hia 
instructions  permit,  the  principal  may  disclaim  the  transaction; 
but  if  he  claim  the  property,  he  can  not  deny  the  agency:  Neto* 
haU  V.  Dunlap,  2  Shepley,  180  [81  Am.  Dec.  45].  A  party  who 
has  receiyed  a  legacy  under  a  will,  must  return  or  tender  it,  in 
order  to  contest  the  will:  HanMeU  y.  EdnibleU,  6  N.  H.  837;  see 
also  Stoiy  on  Ag.  245,  253;  Clement  y.  Jones,  12  Mass.  60;  Eich- 
mond  Jtffg.  Co.  y.  Starks,  4  Mason,  296;  Shiras  y.  Morris,  8 
Cow.  60. 

We  are  of  opinion  that  the  instrument,  considered  as  a  mort- 
gage of  the  personal  property,  has  been  sufficiently  ratified,  and 
may  ayail,  thus  far,  to  the  benefit  of  the  trustees.  Possession 
haying  been  taken  by  the  mortgagees,  it  is  not  necessaxy  to  in- 
quire whether,  in  order  to  a  yalid  record  of  a  mortgage  of  chat- 
tels made  by  an  agent,  it  is  not  necessaiy  that  the  authority,  or 
the  ratification,  as  well  as  the  mortgage,  should  be  in  writing 


Dea  1841.]  Campbell  v.  Wallace.  219 

and  recorded.  Whether  the  saTings  bank  might  not  haye  waived 
the  ratification,  and  elected  to  consider  Palmer  as  their  debtor, 
we  need  not  determine:  RoBsUer  v.  BossUer,  8  Wend.  494  [24 
Am.  Dec.  62];  22  Wend.  344;^  Story,  246.  If  the  savings  bank 
had  held  the  goods,  as  trustees,  at  the  service  of  the  writ,  a  tak- 
ing of  them  from  their  possession,  bj  a  wrong-doer  afterwards, 
would  not  discharge  them;  but  it  might  furnish  a  ground  for 
delaying  the  proceedings,  untU  the  damages  could  be  recovered: 
StoeU  V.  Brawn  and  Trustee^  5  Pick.  181. 

As  was  suggested,  on  the  argument,  this  case  might  have  been 
determined  by  a  much  shorter  process.  At  the  time  of  the  serv- 
ice of  the  writ,  the  trustees  had  nothing  in  their  hands.  They 
had  not  taken  possession  under  their  mortgage,  and  the  mort- 
gage itself  did  not  charge  them  with  the  possession:  Oreenieaf 
V.  Perrin  and  Trustee ,  8  N.  H.  273.  When  they  took  possession, 
afterwards,  it  was  either  by  right,  as  mortgagees;  or  as  trespass- 
ers, if  the  mortgage  was  invalid;  and  a  party  who  takes  goods 
by  trespass  can  not  be  charged  as  the  trustee  of  the  owner,  to 
whom  the  wrong  is  done.  But  deciding  the  case  upon  this 
ground  would,  it  seems,  have  been  only  to  bring  these  questions 
before  us  in  another  shape,  and  we  have  therefore  passed  ux>on 
them  now,  in  order  to  save  further  expense  to  the  parties. 

Trustees  discharged. 

What  Fobu  of  CoNraAor  bt  an  Aobrt^wHI  bind  a  principal:  See  JNoe  v. 
Gove,  33  Am.  Dec.  724,  and  note. 

QxNSRAL  Rule  as  to  Fixtubbs  ib,  that  whatever  is  attached  to  the  free- 
hold becomes  part  thereof  and  is  not  to  be  removed:  Miller  v.  Plumb,  16  Am. 
Dec  466;  CoomU  ▼.  Jcyrdan,  22  Id.  236;  Caldwell  v.  Bneas,  12  Id.  681.  This 
labject  is  treated  of  esrtensively  in  the  note  to  Cfrtxff  v.  HMMpy  17  Id.  680. 
Other  later  decisions  in  this  series  are:  Ot^ldd  v.  Hapffoodf  28  Id.  290;  Mc' 
Kemta  ▼.  Hammond,  30  Id.  366. 

Act  of  ths  Msmbbbs  of  a  Ookpobation  at  any  other  place  than  at  a  meet- 
ing  of  the  stockholders  is  of  no  effect  and  is  void:  Pierce  v.  H,  0.  Building 
Co,,  29  Am.  Dec  448^  and  note,  in  which  the  other  cases  in  this  series  are  eol- 
leoted. 


Campbell  v.  Wallace. 

[12  Nkw  Hampshuue,  3S3.] 

Wbsbb  a  Pabtition  of  Beal  Estate  bt  a  Psobate  Ck>UBT  has  been 
acquiesced  in  by  the  heirs  for  twenty  years,  the  proceedings  of  the  oonrt 
will  be  presumed  to  have  been  regular,  and  be  held  conclusive 

Husband  Aoqihres  vo  Interest  in  Real  Estate  set  Asms  to  ma  Wm 
under  proceedings  in  partition  by  paying  to  the  other  tenants  in  common 
or  coparceners  the  amounts  due  them  from  his  wife 

1,  Anmm  V.  fFdHt. 
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Emtbt  bt  a  Stbavoer  in  thb  Namb  ot  the  Owveb  of  thx  F&ebhold» 
may,  by  ratification,  become  the  act  of  the  latter,  and  will  then  be  soffi- 
dent  to  prevent  the  bar  of  the  etatate  of  limitations  from  attaching. 

Where  an  Estate  Descends  to  Sevkbal  they  are  coparcenerB,  without 
reference  to  the  question  whether  they  are  males  or  females. 

NoN-JOiNDEB  OF  A  Pabty  TO  A  Real  Action  must  be  pleaded  in  abate 
ment  or  the  objeotign  is  lost. 

OBJBOnON  TO  THE  MlSJOINDEB  OF  THB  PARTIES  TO  A  BbAL  AoTION,  If  the 

misjoinder  do  not  appear  from  the  record,  must,  if  not  pleaded  in  abate- 
ment, be  taken  advantage  of  by  a  motion  for  a  nonsuit;  it  will  be  too 
late  to  urge  the  objection  after  a  verdict. 
A  Child  Born  Df  Foreign  Parts  of  parents  who  were  originally  resi- 
dents of  this  state,  and  who  were  married  here,  is  not  necessarily  an 
alien,  nor  will  the  presumption  that  he  is  be  indulged. 

Wbtt  of  entry.  The  demanded  premises  were  part  of  the 
estate  left  by  Gteorge  Bums,  who  died  in  1807.  The  heirs  of 
said  Bums  were  his  six  daughters.  Subsequently  to  his  death 
prooeedings  in  partition  were  instituted,  which  eventuated,  in  the 
same  year,  amongst  other  things,  in  the  award  to  Esther  Love- 
joy,  one  of  the  daughters  of  said  Bums,  of  the  demanded  prem* 
ises  upon  her  engaging  to  pay  to  the  other  heirs  certain  sums 
of  money  representing  the  value  of  their  interests  in  the  prop- 
erty. The  husband  of  Mrs.  Lovejoy  gave  bond  to  Mrs.  Tuttle, 
another  of  the  heirs,  to  pay  her  the  amount  awarded  to  her. 
This  bond,  however,  appears  to  have  been  subsequently  dis- 
charged by  the  obligee  therein  accepting  a  conveyance  from 
Mr.  Lovejoy  and  his  wife  of  other  premises  set  apart  to  the  lat- 
ter, under  the  proceedings  in  partition.  The  other  sums  decreed 
to  the  other  heirs  were  also  paid.  In  1816  Mrs.  Lovejoy  died, 
leaving  no  issue.  The  heirs  were  her  sisters  and  their  descend- 
ants. The  number  of  these  heirs  was  reduced  by  other  subse- 
quent deaths,  so  that  at  the  time  this  action  was  instituted,  it 
was  represented  by  Mrs.  Tuttle,  and  by  the  children  of  Mrs. 
Campbell,  one  of  ike  sisters  of  Mrs.  Lovejoy.  These  children, 
with  the  exception  of  one,  were  the  plaintiffs  in  the  present 
action.  The  exception  was  of  a  child  bom  to  Mrs.  Campbell, 
while  she  and  her  husband  were  residents  in  Nova  Scotia.  The 
plaintiffs,  six  in  number,  were  all  bom  in  this  state.  The  de- 
fendant in  this  action  represented  a  title  derived  from  Mr.  Love- 
joy, by  whom  the  land  had  been  conveyed  after  the  death  of  his 
w^e.  Plaintiffs  relied  to  take  the  case  from  the  operation  of  the 
atatute  of  limitations  upon  an  entry  upon  the  land  in  1835,  by 
Jesse  Bowers,  a  deputy  sheriff,  who  entered  thereupon  by  virtue 
of  a  writ  in  favor  of  Mrs.  Tuttle  and  her  husband,  for  the  re- 
covery of  the  undivided  half  in  the  premiaeB,  belonging  to  Mrs. 
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Tattle,  as  heir  of  her  sister  Mrs.  Lovejoy,  and  who,  at  the  re- 
quest of  the  attorney  for  plaintiffs,  also  made  the  entry  in  their 
behhlf .  Some  objection  appears  to  have  been  made  to  the  valid- 
ity of  the  proceedings  in  partition,  upon  the  ground  that  it 
did  not  appear  that  the  commissioners  had  duly  notified  the 
heirs  of  the  time  when  they  should  proceed  to  partition.  A 
yerdict  was  taken  for  plaintifis  subject  to  the  opinion  of  the 
court. 

Farley  A  8.  K.  Livermore,  for  the  defendant. 

C.  H.  AtherUm,  Abbot,  and^Fox,  contra. 

Pabxxb,  C.  J.  It  may  be  questionable  whether  the  yalidily 
of  the  partition  of  the  estate  of  Q^orge  Bums  is  of  importance 
in  the  decision  of  this  case.  But  we  are  of  opinion  that  after 
the  heirs  had  acquiesced  in  it,  and  an  occupation  had  been  had 
under  it  for  the  term  of  twenty  years,  the  proceedings  in  the 
probate  coiuii  must  be  presumed  to  have  been  regular,  and  be 
held  conclusive.  It  appears,  therefore,  that  Esther  Lovejoy  was 
well  seised  of  the  demanded  premises,  by  means  of  that  parti- 
tion. The  execution  of  the  note  by  her  husband  transferred  no 
interest  to  him.  If  he«had  paid  the  money,  there  would  have 
been  no  resulting  trust  for  his  benefit.  The  land  was  set  off  to 
the  wife,  and  the  husband  would  have  paid  the  amount  for  her, 
having  the  benefit  of  the  use  himself  during  the  coverture.  But 
it  seems  the  payment  was  made,  in  part  at  least,  by  the  convey- 
ance of  two  other  tracts  of  land  which  were  the  property  of  the 
wife. 

It  appears  to  be  conceded  by  the  course  of  the  argument, 
that  the  defendant  must  rely  upon  the  inability  of  the  plaintifb 
to  make  out  their  case  in  the  first  instance.  As  Esther  Lovejoy 
never  had  issue,  the  land,  upon  her  death,  descended  to  her 
heirs,  and  the  occupation  of  it  afterwards  by  her  husband,  and 
his  subsequent  conveyance  of  it  to  Crosby,  were  unwarranted. 
Her  heirs  were  her  sister,  Mrs.  Tuttle,  and  the  children  of 
Mrs.  Campbell,  or  those  of  them  who  may  inherit. 

The  statute  of  limitations  interposes  no  bar  to  the  main- 
tenance of  this  action.  The  descent  was  in  1816.  In  1835, 
Bowers,  at  the  request  of  the  attorneys  of  the  plaintiffs,  made 
an  entry  upon  the  land  in  their  behalf,  and  the  plaintiffs  have 
i-atified  the  act.  This  is  sufficient  to  prevent  the  operation  of 
the  statute:  Bicliarda  et  ux,  v.  FolLaom,  2  Fairf.  70;  Co.  Litt. 
25S  a;  FUchet  v.  Adam»,  2  Stra.  1128;  2  Kent's  Com.,  lee.  41; 
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Despatch  Line  of  Packets  y.  Bellamy  Mfg,  Co.  dh  Trustees,  12  N. 
H.  205  [avie,  203]. 

If  the  plaintiffs  and  Mrs.  Tattle  are  to  be  regarded  as  'par- 
ceners, the  entry  of  Tattle  and  wife,  if  it  was  a  general  entry, 
might  perhaps  have  availed  for  the  benefit  of  the  plaintiffs: 
Com.  Dig.,  Parceners,  A,  8;  2  Cruise's  Dig.  528.  A  question  is 
made  whether  there  is  any  estate  in  coparoeneiy  under  our 
statutes;  and  it  is  objected  that  if  there  is,  the  plaintiffs  must 
be  regarded  as  tenants  in  common,  and  the  action  therefore  not 
well  brought,  because  they  have  joined  in  it;  and  further,  that 
regarding  them  as  cox)arceners,  it  can  not  be  maintained,  be* 
cause  there  is  another  who  ought  to  have  been  joined. 

By  the  statute  of  this  state,  regulating  descents,  males  and 
females  inherit  together  in  equal  shares.  If  there  are  no  sons, 
and  the  estate  descends  to  the  daughters  alone,  there  seems  to 
be  no  reason  why  that  does  not  constitute  strictly  an  estate  in 
coparcenery.  And  there  is  no  essential  difference  in  the  quality 
of  the  estate  where  the  descent  is  to  males  as  well  as  females. 
They  take  in  the  same  manner,  and  with  equal  rights.  The  title 
partakes  of  the  nature  of  coparceneiy  at  the  common  law,  and 
coparcenery  by  the  custom  of  gavelkmd  in  Kent,  or  may  be 
said  to  be  a  union  of  the  two:  litt.,  sec.  241;  Co.  Lit.  164; 
Com.  Dig.,  Parceners,  B;  Id.  A,  7.  ''An  estate  in  coparcenery 
also  frequently  arises  in  consequence  of  customary  descents  to 
all  the  children,  in  which  case  they  are  coparceners:"  2  Cruise's 
Dig.  537.  The  heirs  of  Esther  Lovejoy  come,  therefore,  within 
the  description  of  coparceners,  and  might  be  so  regarded  if  the 
case  required  it.  The  distinction  between  estates  in  copar* 
cenery  and  in  common,  is  undoubtedly  of  limited  importance, 
and  is  little  regarded  here.  Chancellor  Kent  says:  ''As  estates 
descend  in  every  state  to  all  the  children  equally,  there  is  no 
substantial  difference  left  between  coparceners  and  tenants  in 
common.  The  title  inherited  by  more  persons  than  one  is  in 
some  of  the  states  expressly  declared  to  be  a  tenancy  in  com* 
mon,  as  in  New  York  and  New  Jersey;  and  where  it  is  not  so 
declared,  the  effect  is  the  same;  and  the  technical  distinction 
between  coparcenery  and  estates  in  common  may  be  considered 
as  essentially  extinguished  in  the  United  States:"  4  Kent's 
Com.  363  [367J.  But  we  see  no  sufficient  reason  why  those  who 
thus  take  by  descent  should  be  imperatively  required  to  sever 
in  an  action  for  the  recovery  of  the  land,  and  are  of  opinion 
that  they  may  well  be  regarded  as  parceners,  for  the  purpose  of 
their  remedy  in  this  respect.    If  they  may  be  considered  as 
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tenants  in  common,  and  if  they  may  sever  as  such,  the  tech- 
nical reason  why  tenants  in  common  must  sever  does  not  exist. 

Regarding  the  children  of  Mrs.  Campbell  as  coparceners, 
Qeorge  B.  Campbell  ought  to  have  been  joined,  if  he  is  not  an 
alien,  and  the  descent  was  to  him  along  with  the  others:  Steams 
on  B.  A.  197;  Daniels  v.  Daniels,  7  Mass.  136.  But  the  objec- 
tion should  have  been  taken  in  abatement:  Com.  Dig.,  Abate- 
ment, E,  8;  Co.  Lit.  164  a.  This  appears  to  be  the  settled  rule, 
although  the  following  paragraph,  in  a  late  treatise  on  real  ac- 
tions, by  a  distinguished  jurist,  seems  to  indicate  an  opinion 
that  it  ought  to  be  otherwise.  ''In  the  class  of  pleas  to  the 
person  of  the  demandant,  Comyns  includes  those  which  show 
that  another  ought  to  have  joined  as  demandant  in  the  writ.  It 
is  now  well  settled  that  in  personal  actions  this  defect  need  not 
be  pleaded  in  abatement.  If  the  fact  appears  in  evidence  on 
the  general  issue,  or  on  any  issue  on  which  the  plaintiff  is  put 
to  show  his  title,  or  cause  of  action,  as  set  forth  in  his  declara- 
tion, he  will  be  nonsuited,  or  have  a  verdict  against  him;  and 
there  seems  to  be  no  reason  why  the  same  rule  should  not  have 
been  adopted  in  real  actions:"  Jackson  B.  A.  68.  What  class 
of  personal  actions  is  here  referred  to,  is  not  said.  If  it  be  ac- 
tions arising  on  contracts  it  is  true,  but  there  is  little  analogy 
between  a  writ  of  entry,  founded  on  a  disseisin  by  the  defendant, 
and  an  action  on  a  contract.  In  personal  actions  ex  delicto,  which 
have  some  similitude,  the  rule  is  otherwise:  1  Chitty's  PI.  52, 
63;  Wilson  v.  Oamhle,  9  N.  H.  74.  In  the  view  we  have  taken 
of  the  case,  it  is  not  important  to  consider  whether  the  recovery 
by  Tuttle  and  wife,  of  her  share  of  the  land,  was  not  a  severance 
of  the  coparceneiy.  If  the  plaintiffs  were  treated  as  tenants  in 
common,  the  result  must  be  the  same.  Viewed  in  that  light, 
they  ought  not  to  have  joined:  HUls  v.  Doe,  6  N.  H.  330; 
Behoboth  v.  Hunt,  1  Pick.  228. 

The  reason  why  the  common  law  should  have  required  tenants 
in  common  to  sever  in  real  actions  is  not  perhaps  perfectly  ap- 
parent. Although  seised  by  several  titles,  so  that  they  may  be 
^  regarded  as  having  several  freeholds,  a  common  ownership  and 
a  common  wrong  done  might  well  have  furnished  the  ground  of 
a  common  action.  They  must  join  in  trespass  or  nuisance  to  their 
land:  1  Chitty's  PL  53;  Austin  v.  HaU,  13  Johns.  286  [7  Am. 
Dec.  376];  and  in  detinue  for  charters:  Co.  Lit.  197  b.  If  one 
sue  alone,  it  may  be  pleaded  in  abatement:  Com.  Dig.,  Abate- 
ment, E,  10.  And  it  can  be  taken  advantage  of  only  in  that 
way:  Bradish  v.  Schenck,  8  Johns.  151  (117,  2d  ed.)    So  they 
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must  join  in  case,  for  the  destruction  of  their  charters  or  title 
deeds:  Daniels  v.  DanielSy  7  Mass.  135. 

In  Massachusetts,  Maine,  and  Yirginia,  they  may  join  in  real 
actions  by  statute:  1  Hilliard's  Abr.  454,  and  cases  cited;  May 
V.  Parker,  12  Pick.  38  [22  Am.  Dec.  393];  SweU  v.  Patrick,  2 
Fairf.  180.  And  in  Connecticut  they  may  join  by  the  common 
law  of  that  state:  Btish  y.  Bradley,  4  Day,  298;  Clark  v.  Vimghan, 
3  Conn.  191.  In  Vermont  they  may  join  in  ejectment:  Hicka  t. 
Bogers,  4  Cranch.  164.  Whether  hy  the  practice  of  that  state, 
or  by  statute,  was  not  settled.  And  in  this  state,  where  joint 
tenants  sued,  it  was  held  to  be  no  defense  that  they  had  since, 
by  operation  of  law,  become  tenants  in  common:  6  N.  H.  328.^ 
These  cases  may  serve  to  show  that  the  objection  is  one  which 
can  not  be  extended  by  any  equitable  consideration.  It  is  to  be 
taken  as  matter  of  authority,  on  a  technical  reason. 

In  what  manner  the  objection,  that  tenants  in  common  have 
joined,  is  to  be  taken,  does  not  very  distinctly  appear  in  the 
books.  Comyns  says  that  in  a  real  action  by  two,  when  one  only 
ought  to  sue,  it  may  be  pleaded  in  abatement:  Com.  Dig. ,  Abate- 
ment, E,  15.  But  it  seems  that  it  is  not  always  necessary  to 
plead  this  matter  specially,  either  in  abatement  or  bar:  Jackson 
B.  A.  70.  In  personal  actions  ex  delicto,  if  too  many  be  made 
plaintiffs,  and  tiie  objection  appears  on  the  record,  it  may  be  the 
ground  of  demurrer,  arrest  of  judgment,  etc.  If  not  apparent 
it  may  be  taken  on  a  motion  for  a  nonsuit:  Chit.  PI.  54.  The 
same  principle  seems  to  be  applicable  in  real  actions,  if  the  ob- 
jection is  not  required  to  be  taken  in  abatement.  There  is  noth- 
ing on  the  record  here  on  which  to  arrest  the  judgment.  The 
misjoinder  was  not  moved  as  a  ground  of  nonsuit,  at  the  trial, 
and  we  are  of  opinion  that  it  is  too  late  to  take  the  exception 
after  verdict. 

There  is  nothing  in  the  case  on  which  we  can  determine  that 
George  B.  Campbell  is  an  alien.  The  fact  that  he  was  bom  in 
Nova  Scotia  does  not  necessarily  make  him  such.  If,  as  was 
suggested  in  the  argument,  Bobert  Campbell,  the  father,  was  a 
British  subject,  the  children  may  all  be  aliens:  2  Laws  U.  S., 
Story's  ed.  853;  4  Dane's  Abr.  700;  Shanks  v.  Dupont,  3  Pet.  242; 
1 U.  S.  Dig.  134,  pi.  21;  Id.  135,  pi.  28;  Young  v.  Peck,  21  Wend. 
392;  Charles  v.  The  Monson  and  Brirnfield  Mfg.  Co.,  17  Pick.  70. 
But  that  fact  does  not  ap})ear,  and  is  not  to  be  presumed.  The 
case  shows  him  to  have  been  a  resident  in  this  country,  and  to 
have  married  here;  and  the  plaintiffs  were  bom  here.     His  sub- 

1.  Hillt  ▼.  Doe. 
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sequent  zemoval  to  Notb  Scotia  is,  of  itself,  immaterial.    The 
plaintifEs,  therefore,  as  the  case  stands,  make  title  to  six  sevenths 
of  the  demanded  premises. 
Judgment  for  the  plaintiffs. 


Ratitication  or  Entbt  bt  an  Aoxnt:  Seo  Lord  Audlefa  eamf  Cro. 
561,  in  which  it  is  decided  that  the  entry  of  the  agent  beoomes  that  of  the 
principal  only  from  the  time  of  the  ratification,  a  principle  which,  if  ap- 
plied in  this  case,  would  have  required  the  heirs  to  ratify  within  twenty  years 
from  the  inception  of  defendant's  adverse  possession;  and  Bird  t.  Brown^  14 
Jnr.  192;  also  to  be  fonnd  reported  in  I  Parsons  on  Ck)ntnustB,  page  49,  note 
g,  explaining  this  to  have  been  the  point  decided  in  that 
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[12  New  Hamfshibx,  454.] 
WbBBS   a    COKiaTTBK  TO  SXT   OFF  DOWXB  BUK  OUT  AlTD  MaBX  OH  1HB 

Qbouiid  one  of  the  lines  which  they  intend  as  a  boundary  to  the  dowei 
lands,  the  location  so  made  will  control  a  description  of  the  same  line^ 
by  courses  and  distances  inconsistent  therewith,  in  their  return. 
A  Tbxb  Standing  Directlt  upon  thx  Lins  between  AojounNO  Own- 
IBS  is  the  common  property  of  both  parties,  and  trespass  will  lie  if  one 
cots  and  destroys  it  without  the  consent  of  the  other. 

Tbesfabs  qiuire  clausum  fregii.  Plaintiff  claimed  title  to  the 
locus  in  quo  derived  from  the  heirs  of  one  Hugh  Nahor,  deceased. 
Defendants,  one  of  whom  was  the  widow  of  said  Nahor,  con- 
tended that  the  land  had  been  set  off  to  her  by  the  committee 
appointed  to  set  off  her  dower.  On  the  part  of  plaintiff  it  ap- 
peared that  the  return  of  the  commissioners  described  the  south- 
ern boundary  line  of  the  dower  lands  as  '^  running  from  a  pine 
tree,*'  etc.;  thence  north  eighty-two  degrees  east,  "  to  the  east 
end  of  said  lot,"  and  that  the  lo(ms  in  quo  was  to  the  south  of 
this  line.  Upon  the  part  of  defendant  it  was  shown,  that  the 
commissioners  had  run  out  and  marked  on  the  ground  the  line 
intended  as  the  southern  boundary  line  of  the  dower  lands,  and 
that  the  line  so  laid  out  was  not  straight,  but  extended  a  little 
to  the  south  of  the  line  described  in  their  return  and  included 
the  locus  in  quo.  There  was  eyidence,  howerer,  tending  to  show 
that  defendants  had  cut  and  removed  trees  standing  on  the  line 
marked  out  by  the  commissioners.  The  case  was  submitted  to 
the  court  for  their  opinion  upon  the  questions  inyolved. 

Farley,  for  the  plaintiff. 

J.  U.  Parker,  contra. 
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Pabxsb,  0.  J.  If  the  committee  had  not  run  out  and  marked 
a  line  when  they  set  off  the  dower  of  Mrs.  Nahor,  the  course 
mentioned  in  the  return  must  have  determined  the  boundary  be- 
tween the  parties;  and  parol  eyidence  could  not  have  been  ad- 
mitted to  show  that  there  was  preyiously  a  marked  line  there, 
varying  from  the  course,  and  that  the  committee  intended  to 
adopt  that  line:  JUen  y.  Kingsbury^  16  Pick.  236.  But  in  this 
case  the  committee  marked  a  line,  and  in  this  respect  the  pres- 
ent case  differs  from  that  just  cited,  where  the  monuments  were 
not  erected  at  the  time  the  dower  was  set  off,  but  at  some  ante- 
cedent period,  and  for  some  purpose  not  known  or  explained. 

As  the  monuments  in  this  case  were  marked  at  the  time  by 
che  committee,  and  intended  to  designate  the  land  set  off,  we 
are  of  opinion  that  this  constituted  an  actual  location,  and  that 
they  must  control  the  course  mentioned  in  the  return:  Brown \. 
Oay,  8  Oreenl.  126;  Eipley  v.  Berry,  5  Id.  24  [17  Am.  Dec.  201]; 
Egrrumd  v.  Tarbox,  7  Id.  61  [20  Am.  Dec.  846];  TJumas  t.  Pat- 
ten, 18  Me.  829;  PrescoU  y.  Hawkins,  12  N.  H.  20,  26;  and  see 
1  U.  S.  Dig.  474.  The  eyidence  offered  tends  to  show  that  the 
parties  understood  that  the  line  was  marked  and  established 
by  monuments,  and  acted  with  reference  to  that  fact;  which 
strengthens  the  case,  and  shows  the  propriety  of  the  rule:  Jach- 
9(m  y.  Ogden,  7  Johns.  241;  Clark  y.  Mwnyan,  22  Pick.  410  [83 
Am.  Dec.  752]. 

As  to  the  second  question:  In  Waterman  y.  Soper,  1  Ld. 
Baym.  787,  cited  for  the  defendants,  Holt,  0.  J.,  ruled  that  if 
A.  plants  a  tree  on  the  eztremest  limits  of  his  land,  and  the  tree 
growing  extend  its  root  into  the  land  of  B.,  next  adjoining,  A. 
and  B.  are  tenants  in  common  of  this  tree,  and  that  where 
there  are  tenants  in  common  of  a  tree,  and  one  cuts  the  whole, 
though  the  other  can  not  have  an  action  for  the  tree,  yet  he  may 
haye  an  action  for  the  special  damage  by  this  cutting.  What 
action  he  shall  haye  is  not  stated,  nor  is  it  quite  clear  that  such 
an  ownership  can  be  established,  if  the  root  merely  extend  into 
the  other's  land.  But  in  Co.  lit.  200  b,  it  is  said:  ''If  two 
tenants  in  common  be  of  land,  and  of  mete  stones,  pro  metis  et 
bwndis,  and  the  one  take  them  up  and  carry  them  away,  the 
other  shall  haye  an  action  of  trespass  qiiare  vi  et  armis  against 
him,  in  like  manner  as  he  shall  haye  for  the  destruction  of 
doyes."  And  in  Oubiii  y.  Porter,  8  Bam.  &  Cress.  257,  it  was  held, 
that  ''  the  common  user  of  a  wall  separating  adjoining  lands 
belonging  to  different  owners,  is  prima  facte  eyidence  that  the 
wall,  and  the  land  on  which  it  stands,  belong  to  the  owners  of 
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those  adjoining  lands  in  equal  moieties,  as  tenants  in  common;" 
and  "  where  such  an  ancient  wall  was  pulled  down  by  one  of  the 
two  tenants  in  common,  with  the  intention  -of  rebuilding  the 
same,  and  a  new  wall  was  built,  of  a  greater  height  than  the 
old  one:  it  was  held  that  this  was  not  such  a  total  destruction 
of  the  wall  as  to  entitli)  one  of  the  two  tenants  in  common  to 
maintain  trespass  against  the  other." 

It  seems  to  have  been  admitted,  that  for  an  entire  destruction 
of  the  wall  by  one,  trespass  might  have  been  sustained.  With- 
out going  to  the  extent  of  the  ruling  in  Lord  Raymond,  we  are 
of  opinion  that  a  tree  standing  directly  upon  the  line  between 
adjoining  owners,  so  that  the  line  passes  through  it,  is  the  com- 
mon property  of  both  parties,  whether  marked  or  not,  and  that 
trespass  will  lie  if  one  cuts  and  destroys  it  without  the  consent 
of  the  other:  See  cases  cited  in  Odiome  v.  Lijford,  9  N.  H.  611 
[82  Am.  Dec.  887]. 


Elliot  v.  Abbot. 

[19  Nbw  Hampihzbb,  649.] 

BOHA  FmB  HoLDKB  OF  Prohissobt  Note  ix  whiob  a  Bank  is  Noiokal 
Patbb  may  sae  thereaxxm  in  the  name  of  the  bank  npon  giving  it  proper 
seoQxity  against  costs. 

A  KoTB  Patablb*  to  Okb  Psbson,  but  Deuvbbbd  to  Akothbb,  as  the 
promise  of  the  maker  to  him,  may  be  declared  npon  by  the  Uttter  in  his 
own  name  as  a  note  made  payable  to  himself  by  the  name  of  the  third 
person. 

A  KoMiKAL  Patbb  mat  Makb  a  Valid  Indobsbmbnt  of  a  promissory 
note  to  the  real  payee,  in  order  to  facilitate  an  action  by  the  latter. 

Tbb  Act  ob  a  Kajoritt  of  thb  Dikbotobs  of  a  Cobpobatiok,  to  be  of 
any  efifect  as  the  act  of  the  corporation,  most  have  been  expressed  at  a 
regular  notified  meeting  at  which  all  the  directors  might  have  been 
present. 

CA.SHIER  OF  A  Bank  has  no  Authobttt  to  Inbobsb  Neootiablb  Pafkb 
held  by  it,  for  the  porpose  of  transferring  the  interest  of  the  bank 
therein,  or  for  any  other  purpose  than  to  facilitate  the  ooUeotion  of  the 
note. 

AssTJHPsrr  npon  a  promissory  note.  A  Terdict  was  taken  bj 
consent  for  pkdntiff,  subject  to  the  opinion  of  the  court  upon  an 
agreed  case.  The  material  facts  not  stated  in  the  opinion  are 
these:  Townsend  was  indebted  to  the  defendant,  and  upon  be- 
ing pressed  for  payment,  told  the  latter  that  if  he  would  sign  a 
note  payable  to  the  Ashuelot  bank,  with  him,  he  would  get  it 
discounted  and  pay  him  something.  Defendant  consented  and 
did  si^  the  note  now  in  suit.    Upon  presenting  this  note  at 
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bank,  Townsend  was  infoimed  that  the  bank  was  not  discount- 
ing, but  was  referred  to  the  plaintiff  who  did  discount  it. 
Townsend  paid  OTer  part  of  the  money  to  defendant  and  in- 
formed  him  of  what  he  had  done,  without  any  objection  being 
advanced  by  the  latter.  Subsequently  Townsend  absconded 
from  the  state,  and  the  plaintiff  having  first  obtained  an  in- 
dorsement of  the  note  by  the  cashier  of  the  bank,  brought  this 
action  thereon.  It  was  contended  that  this  indorsement  was 
unauthorized.  The  grounds  of  this  objection  appear  in  the 
opinion. 

Edwards^  for  the  defendant. 
Handeraofn  and  Ghawberlain^  contra. 

Pabkeb,  0.  J.  The  note  in  this  case  was  drawn  payable  to 
the  Ashuelot  bank,  and  there  offered  for  discount.  On  being 
refused  at  the  bank,  because  the  bank  was  not  discounting,  the 
cashier  referred  Townsend,  the  principal,  to  the  plaintiff,  who 
discounted  it,  giving  an  order  upon  his  deposit  in  the  bank. 
Under  such  circumstances  the  plaintiff,  with  the  assent  of  the 
bank,  might  well  have  maintained  an  action  in  the  name  of  the 
bank,  to  recover  the  note  for  his  own  use:  Bank  of  Chenango  ▼• 
Hyde^  4t  Cow.  567.  And  in  that  case  Mr.  Justice  Sutherland, 
in  delivering  the  opinion  of  the  court,  says:  "  The  question  is 
not  whether  the  bank  has  a  general  authority  to  act  in  the 
capacity  of  a  trustee,  but  whether  the  bona  fide  holder  of  a 
promissory  note,  in  which  the  bank  is  nominally  the  payee,  has 
a  right  to  sue  in  the  name  of  the  bank.  I  apprehend,  if  the 
bank  had  refused  the  use  of  its  name,  a  court  of  equity  woidd 
have  compelled  it  to  allow  such  use,  on  proper  terms."  The 
doctrine  thus  suggested  seems  to  be  veiy  reasonable;  and  we 
are  of  opinion  that  in  this  case  the  plaintiff  might  have  brought 
his  action  in  the  name  of  the  bank,  giving  the  bank  an  unex- 
ceptionable indemnity  against  costs;  and  that  the  bank  could 
not,  imder  such  circumstances,  have  objected  to  the  prosecution 
of  the  action.  Nor  could  Townsend,  or  the  defendant,  have 
made  any  objection  to  the  maintenance  of  an  action  in  the  same 
manner  as  if  the  bank  instead  of  the  plaintiff,  had  furnished 
the  money. 

The  plaintiff  in  our  opinion  might,  also,  on  the  facts  in  this 
case,  have  maintained  an  action  on  the  note  in  his  own  name, 
declaring  on  it  as  made  payable  to  himself,  by  the  name  of  the 
president,  directors,  and  company  of  the  Ashuelot  bank.  Town- 
send,  who  had  procured  the  plaintiff  to  discount  it,  and  deliversd 
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it  to  the  plaintiff,  as  the  promise  of  himself  and  the  defendant, 
could  not  sorel j  be  admitted  to  say  that  it  wbs  not  a  promise  to 
the  plaintiff;  and  the  defendant  who  receiTed  from  Townsend, 
by  way  of  payment,  a  part  of  the  money  received  from  the 
plaintiff,  with  knowledge  how  it  was  obtained,  without  making 
any  objection,  and  who  afterwards  in  several  instances  recog- 
nized the  plaintiff's  right  to  it,  in  such  a  manner  that  it  would 
be  competent  for  a  jury  to  find  a  promise,  on  his  part,  to  pay, 
if  that  fact  would  avail,  the  plaintiff  must  be  held  by  all  these 
acts  to  have  ratified  the  act  of  Townsend  in  passing  tiie  note  to 
the  plaintiff,  as  a  promise  and  obligation  to  him. 

If  both  the  defendants  concurrred  in  delivering  the  note  to 
the  plaintiff,  as  their  promise  to  him,  it  is  immaterial  by  what 
name  the  promise  is  made  to  him.  He  is,  in  such  case,  the  per- 
son to  whom  the  promise  is  made.  And  if  one  so  delivers  it, 
and  the  other  afterwards  ratifies  the  act,  the  result  is  the  same. 
It  would  seem  that  the  plaintiff  might  also  maintaiT)  an  action 
on  the  note  in  his  own  name,  declaring  on  it  as  a  promise 
to  pay  the  bearer,  upon  the  ground  that  the  name  of  the  payee 
might,  if  he  so  elected,  be  regarded  as  fictitious:  Foster  v. 
ShaUuck^  2  N.  H.  446.  It  would  certainly  seem  to  be  as  avail- 
able to  the  plaintiff,  as  if  the  name  of  the  payee  had  been  left 
blank:  Crachley  v.  Clarcmce^  2  Mau.  &  Sel.  90. 

And  it  is  not  clear  that  the  plaintiff  might  not,  on  the  &ct8 
before  us,  maintain  an  action  on  a  count  for  money  had  and 
received.  The  defendant  had  in  fact  part  of  the  amount  of  the 
note,  in  money  received  of  the  plaintiff.  It  is  true  that  he  re- 
ceived this,  not  directly  from  the  plaintiff,  but  as  a  payment  of 
BO  much  money  on  a  debt  due  from  Townsend  to  him.  But  as 
the  note  was  made  partly  to  raise  money,  in  order  that  Town- 
send  might  pay  such  money  to  the  defendant,  and  as  he  received 
part  of  the  identical  money  furnished  by  the  plaintiff,  knowing 
how  it  was  procured,  and  afterwards  recogmzed  the  plaintiff's 
claim;  it  would  not  be  a  very  forced  construction,  so  far  as  the 
plaintiff  is  concerned,  and  for  the  sake  of  the  remedy,  to  hold 
that  the  money  was  received  to  the  use  of  the  defendant,  as  weU 
as  of  Townsend,  although  as  between  themselves,  the  defendant 
was  but  a  surety.  The  form  of  the  plaintiff's  action,  however, 
will  not  permit  us  to  place  the  case  on  any  of  these  grounds. 
It  is  not  brought  in  the  name  of  the  bank;  and  as  he  declares 
only  upon  a  note  made  to  the  bank,  and  indorsed  to  him,  the 
case,  if  it  can  be  sustained  in  its  present  shape,  must  be  so  upon 
that  ground  only. 
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Although  the  bank  neyer  had  any  interest  in  this  note,  we  see 
no  objection  to  regarding  it  as  having  been  made  to  them,  and 
indorsed  to  the  plaintiff,  if  the  indorsement  can  be  upheld  upon 
the  cTidence.  The  promise  is  in  terms  to  the  bank.  The 
signers  did  promise  to  pay  the  bank;  and  as  they  made  the 
promise  negotiable,  the  bank  might  well  transfer  it.  And  it 
makes  no  difference  to  the  defendant,  whether  the  bank  dis- 
counted the  note,  and  then  sold  and  indorsed  it  to  the  plaintiff; 
or  whether  the  plaintiff,  having  funds  in  the  bank,  furnished 
the  money  in  the  first  instance;  the  bank  indorsing  the  note  to 
him,  and  the  defendant  assenting  to  the  transfer.  Without  the 
acts  showing  the  defendant's  assent  to  the  discount  of  the  note 
by  the  plaintiff,  the  case  of  the  Bank  of  Chenango  t.  Hyde  is  an 
authority,  as  far  as  it  goes,  to  sustain  the  plaintiff's  right  to  re- 
cover, if  the  bank  has  indorsed. 

We  come,  then,  to  the  question,  has  this  note  been  indorsed 
to  the  plaintiff,  by  the  bank?  Is  that  allegation  in  the  plaint- 
iff's declaration  sustained?  The  defendant  may  deny  this. 
There  seems  to  be  no  sufficient  evidence  on  which  to  sustain  an 
indorsement  through  the  acts  of  the  directors.  A  majority  of 
them  assented,  it  is  said;  but  this  was  at  no  regular  notified 
meeting,  nor  in  fact  at  a  meeting  of  those  who  did  assent,  al- 
though that  would  not  have  been  sufficient  to  have  given  it  the 
character  of  an  act  of  the  board.  There  should  have  been  either 
the  act  of  all  (and  it  is  not  settied  whether  that  would  bo  suffi- 
cient, unless  they  met  together),  or  there  should  have  been  a 
stated,  or  regularly  notified,  meeting,  at  which  all  might  have 
been  present,  in  which  case  the  act  of  a  majority  of  a  quorum 
might  have  been  good:  Despatch  Line  of  Packets  v.  BeUamy 
Mfg,  Go.  and  Trustees,  12  N.  H.  205,  224  [ante,  203]. 

If  the  indorsement  is  sustained,  therefore,  it  must  be  on  the 
ground  that  the  cashier  had,  under  the  circumstances,  authority 
to  moke  the.  indorsement.  It  is  contended  that  the  cashier  has, 
prima  fade,  authority  to  indorse  securities  held  by  the  bank; 
and  that  if  he  has  not  authority  to  transfer  the  property  of  the 
corporation,  by  the  indorsement  of  a  note  or  bill,  without  a  vote 
of  the  directors,  he  may  do  what  is  necessaiy  to  collect  notes 
due  the  bank,  or  left  for  collection,  or  lodged  as  collateral  se- 
cuiity.  The  authority  cited  for  the  plaintiff,  3  Mason,  605,^ 
seems  to  hold  that  the  cashier  has,  prima  fa/ne,  authority  to  in- 
dorse negotiable  securities  held  by  the  bank,  and  thereby  trans- 
fer the  property;  and  in  Hartford  Bank  v.  Barry,  17  Mass.  97, 

1.  Wild  T.  Bank  nf  Pauamaquoddif. 
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cited  for  the  defendant,  although  it  is  said  that  **  a  cashier  can 
not  transfer  the  property  of  the  corporation  in  a  note,  without 
authority  from  them,  or  perhaps  from  the  directors,  pursuant  to 
powers  Tested  in  them  by  the  cotporation,"  yet  it  is  said  further 
that  "  he  may  do  what  is  requisite  for  the  recoveiy  of  a  note." 
The  usage  testified  to  by  the  cashier,  in  this  case,  is  in  accord- 
ance wiili  the  principles  stated  in  the  latter  case.  The  cashier 
here  states  that  in  no  case  has  he  indorsed  to  transfer  the  prop- 
erly of  the  bank,  without  a  special  authority.  His  is  not  a  gen- 
eral power  of  indorsement,  if  such  jdaj,  prima  faciei  exist. 

But  this  case  does  not  come  within  the  principle,  or  the  usage. 
This  was  not  a  note  belonging  to  the  bank,  or  held  as  collateral 
security,  and  indorsed  to  enable  the  plaintiff  to  collect  it  for  the 
benefit  of  the  bank.  Nor  was  it  a  note  indorsed  to  the  bank, 
and  left  for  collection,  and  where  an  indorsement  oyer  was  nec- 
essary, or  convenient,  in  order  to  facilitate  the  collection  for  the 
benefit  of  the  owner. 

The  ground  upon  which  the  cashier  may  indorse  the  name  of 
the  bank,  and  transfer  the  legal  interest,  in  any  case,  is  not  be- 
cause the  indorsement  is  merely  nominal,  transferring  no  actual 
property.  If  it  were  so,  this  indorsement  might  be  supported 
as  the  indorsement  of  the  bank.  But  it  is,  that  the  cashier  is 
the  agent  of  the  bank  for  that  purpose:  that  by  virtue  of  his 
appointment  as  cashier,  the  bank  authorizes  him  to  make  in- 
dorsementain  such  cases.  Tested  by  this  principle,  the  indorse- 
ment in  this  case  must  fail.  It  is  not  the  act  of  the  bank, 
because  not  made  by  an  agent  having  power  to  make  an  indorse- 
ment in  such  case.  The  directors  are  the  general  agents  of  the 
bank.  The  cashier  is  a  special  agent,  and  a  matter  of  this  kind 
is  not  within  the  scope  of  his  authority.  It  can  make  no  differ- 
ence that  the  bank  had  no  interest  in  this  matter,  or  that  the 
bank  and  the  directors  have  not  dissented.  There  has  been  no 
confirmation  of  the  act  of  the  cashier,  by  the  bank,  or  the  di- 
rectors, and  there  is  no  evidence  of  an  assent  to  this  indorse- 
ment, by  the  defendant. 

The  plaintiff's  allegation  that  the  note  was  indorsed  by  the 
bank,  therefore,  fails;  and  this  is  a  material  allegation  as  the 
case  now  stands.  But  it  is  apparent,  from  the  views  we  have 
taken  of  the  case,  that  the  merits  are  with  the  plaintiff.  The 
objection  to  his  recovery  arises  not  from  the  want  of  a  cause  of 
action  against  the  defendant,  upon  the  note  declared  on,  but 
from  the  failure  of  the  proof  to  support  the  particular  form  in 
which  the  declaration  is  framed.    Instead,  therefore,  of  render* 
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ing  judgment  for  the  defendant,  as  we  should  do  on  this  case  if 
the  merits  were  with  him,  the  plaintiff,  after  the  verdiot  is  set 
aside,  maj,  if  he  desire  it,  have  leave  to  amend  upon  tenns,  and 
the  action  may  then  stand  for  trial. 
Verdict  set  aside,  and  leave  to  amend. 


Tbb  Fatsi  ImurDSD,  wHxir  a  Nora  n  Euuutsis  may  mm  taereon, 
tJMWMfl*  tliA Bame  of  uiothsr  pwion  is  tninitittil  tiisreins  ObflMMrcial  BiuJt  t« 
JVencA,  82  Am.  Deo.  280^  and  note. 

AuvHOBirr  or  Cahhtib  or  Bajiki  IhtnUY.  UmUed  Siaim,  80  Am.  Deo. 
064. 
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Ten  Eygk  v.  Delawabe  and  Raetcan  Canal  Co. 

[3  Habrimn,  200.J 

Owner  of  Land  through  which  Stream  Runs  is  Entitled  to  the  oon- 
tinnance  of  its  natural  flow,  subject  only  to  the  right  of  eminent  domain, 
and  any  one  impairing  his  right  is  liable  in  damages. 

8x4X1  MAT  Apfbopbiate  PROPERTY  for  publio  use  on  making  due  com* 
pensation,  bat  can  not  appropriate  it  to  a  private  use  except  by  thtt 
owner's  consent.  «• 

Canal  Company  is  not  a  Pubuo  Corporation,  public  corporations  being 
only  political  corporations,  or  those  founded  solely  for  publio  purposes, 
the  whole  interest  therein  being  in  the  public. 

G4HAL  Company  is  Liable  in  Damages  for  Oyerflowing  Lands  near 
to  but  not  adjoining  the  canal,  by  obstructing  the  natural  flow  of  streams 
through  such  lands,  and  its  charter  authorizing  the  construction  of  th# 
canal  is  no  justification. 

AonoH  on  the  case.    The  &ct8  appear  from  the  opinion. 

Thompson  and  Vroom,  for  the  plaintiff. 

WUliamaon  and  WaU,  for  the  defendants. 

NxYiuB,  J.  The  declaration  contains  four  counts.  The  first 
alleges,  that  the  plaintiff  on  the  first  of  May,  1832,  was  seised  of 
a  tract  of  land  of  one  hundred  acres,  through  which  the  Bari- 
tan  and  Millstone  riyers  from  time  immemorial  had  been  accus- 
tomed to  flow;  that  the  defendants  maliciously  filled  up  and  ob- 
strocted,  narrowed,  and  hindered  the  free  passage  of  said  river 
below  and  opposite  said  lands,  and  caused  the  water  to  run  with 
violence  upon  and  over  said  lands,  wearing  away  the  soil  and 
destroying  the  crops,  etc.    The  second  count  varies  from  the 
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first  only,  in  alleging  this  injuiy  as  done  to  the  possession  of 
the  plaintiff.  The  third  count  chaiges  the  injury  to  be  done  to 
the  property  by  means  of  a  dam,  erected  by  tiie  defendants, 
across  the  Baritan  river,  below  the  lands  in  question;  and  the 
fourth  charges  an  injury  to  the  possession,  from  the  same  act  of 
erecting  a  dam. 

The  defendants,  after  pleading  the  general  issue,  justify  the 
acts  complained  of,  by  four  distinct  pleas;  each  of  them  recit- 
ing an  act  of  the  legislature  of  New  Jersey,  of  the  fourth  of 
February,  1830,  incorporating  them  with  authority  to  construct 
a  canal  from  the  Delaware  to  the  Baritan  river,  and  to  improve 
the  navigation  of  said  rivers  below  the  junction  of  said  canal; 
to  construct  locks,  works,  and  devices  necessary  for  the  use  of 
the  canal,  and  to  enter  upon  all  lands,  waters,  and  streams,  sub- 
ject to  compensation  in  the  mode  thereby  provided.  Under  this 
act,  in  the  said  several  pleas,  they  justify  the  wrong  complained 
of,  with  the  following  averments,  to  wit:  That  in  all  things, 
they  complied  with  said  act,  and  became  an  incorporated  com- 
pany, and  entitled  to  the  powers  and  privileges  granted  by  said 
act;  that  they  constructed  the  canal  in  the  most  prudent  and 
skillful  manner  as  a  public  highway,  without  designing  to  in- 
jure the  property  of  the  plaintiff.  That  the  Baritan  river  is  a 
public  highway,  belonging  to  the  people  of  New  Jersey;  that 
it»»navigation  has  been  improved  by  the  construction  of  the 
canal.  That  the  plaintiff's  lands  are  not  on  the  route  of  the 
canal,  but  on  the  opposite  side  of  the  river  and  beyond  the  back 
water  occasioned  by  the  dam.  That  the  acts  complained  of  are 
lawful  acts,  and  that  the  injury  is  remote  and  consequential, 
arising  from  a  public  improvement,  and  common  to  a  large  class 
of  the  community.  That  they  did  to  the  plaintiff's  land,  no 
unnecessary  damage;  that  the  supposed  wrongs  were  conmiitted 
by  them  as  corporators  of  said  corporation,  by  virtue  of  said 
act;  iiiat  the  plaintiff  never  claimed  remuneration  for  the  dam- 
age done  him,  within  twelve  months  from  the  time  of  such  dam- 
age sustained.  That  they  did  not  enter  upon  the  plaintiff's 
lands,  and  that  the  acts  complained  of  are  remote  and  conse- 
quential and  done  by  them  in  making  a  public  improvement. 
This  is  substantially  the  defense  contained  in  these  four  pleas; 
and  to  these  the  plaintiff  has  filed  a  general  demurrer. 

This  demurrer  admits,  that  the  acts  complained  of  were  done 
by  the  defendants  in  pursuance  of  legislative  authority,  but  de- 
nies that  that  constitutes  any  legal  defense  to  the  plaintiff's 
claim  for  damages  resulting  from  such  acts.    As  the  questions 


Feb.  1841.]     Ten  Eyck  v.  D.  &  R.  Canal  Co.  236 

raised  by  this  demurrer,  are  in  themselves  of  much  importance, 
and  are  daily  becoming  more  so,  as  the  system  of  internal  im- 
provements by  railroads  and  canals,  is  advancing;  they  deserve 
the  closest  examination  and  most  serious  deliberation  and  sol- 
emn decision  of  this  court.  It  is  proper,  therefore,  to  define  in 
the  outset,  the  precise  situation  of  these  parties,  and  the  claims 
which  they  respectively  advance  in  their  pleadings.  From  these 
we  learn,  that  the  plaintiff  is  the  owner  and  occupier  of  lands 
through  or  along  which  the  rivers  Millstone  and  Baritan  have 
been  accustomed  to  flow,  each  in  an  ancient  and  accustomed 
channel,  from  time  immemorial.  That  the  defendants  by  means 
of  embankments  below  these  lands,  have  narrowed  the  stream 
and  hindered  and  obstructed  the  free  and  natural  flow  of  their 
waters,  and  by  means  of  a  dam  erected  still  lower  down  on  the 
river  Baritan,  have  caused  the  water  to  flow  back;  by  means  of 
which  acts,  he  alleges  and  charges  that  his  soil  is  washed  away 
and  his  crops  destroyed.  The  plea  admits  the  truth  of  these 
allegations,  but  justifies  the  acts  by  authority  of  the  legislature 
of  this  state,  and  insists  that  the  plaintiff  has  no  lawful  claim 
against  them,  the  defendants,  for  damages. 

The  plaintiff,  as  the  owner  of  these  lands,  has  a  clear  legal 
right  to  the^vantages  of  these  streams  of  water  in  their  ordi- 
nary and  natural  flow,  which  right  can  not  be  impaired  or 
destroyed  by  any  person,  natural  or  artificial,  without  a  corre- 
sponding obligation  on  their  part  to  respond  in  damages  for  the 
injury  committed  by  such  interference.  He  holds  this  right 
subject  only  to  the  paramount  sovereign  authority  of  the  govern- 
ment under  which  he  lives,  and  even  that  authority  is  not 
wholly  unrestricted.  For  upon  principles  of  natural  justice  and 
equity  upon  which  are  based  all  systems  of  civil  government, 
and  without  which,  no  government  can  or  ought  to  endure; 
this  right  can  not  be  taken  and  appropriated,  impaired  or  de- 
stroyed, without  compensation.  I  do  not  mean  to  be  under- 
stood, that  the  government  can  legally  and  constitutionally  do 
an  act,  nor  permit  another  to  do  an  act,  which  may  in  its  conse* 
quences  impair  the  value  of  that  right,  without  compensation; 
but  I  mean  to  say,  that  the  government  itself,  for  public  pur- 
poses even,  can  not  take  away  or  destroy  the  right  itself,  with- 
out making  compensation  to  the  owner.  The  state  may  by 
virtue  of  its  right  of  eminent  domain,  take  private  property  or 
destroy  private  rights,  for  public  purposes,  upon  making  just 
compensation;  but  can  not  do  this  for  private  purposes,  with- 
out the  consent  of  the  owner.    The  defendants  rely  mainly 
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upon  ihe  position,  that  the  work  authorized  by  their  charter,  is 
a  public  work,  designed  for  public  purpoees,  and  in  the  execu- 
tion of  this  work,  they  acted  as  public  agents  and  in  behalf  of 
the  state,  and  therefore  insist,  that  for  these  acts  done  in  pur- 
soanoe  of  law,  the  plaintiff  is  not  entitled  to  recover  damages. 
The  plaintiff's  right  to  compensation  for  the  injuries  complained 
of,  does  not  depend  in  any  wise  uxK>n  the  fact,  that  this  is  a  pub- 
lic work;  but  the  mode  of  enforcing  that  right  does  depend 
upon  it.  For  if  the  defendants  are  to  be  esteemed  as  public 
agents,  the  remedy  can  not  be  against  them,  but  only  by  an  ap- 
peal to  the  justice  of  the  legislature  who  directed  the  act.  It  is 
important,  therefore,  to  determine  the  character  in  which  the  de- 
fendants have  done  the  acts  complained  of.  They  admit,  that 
the  injuries  charged  were  committed  by  them  as  corporators  of  the 
corporation  chartered  by  the  act  of  the  fourth  of  February,  1880. 
But  they  are  certainly  not  a  public  corporation.  Public  cor- 
porations are  political  cotporationB  or  such  as  are  founded 
wholly  for  public  purposes  and  the  whole  interest  in  which,  is 
in  the  public.  The  fact  of  the  public  having  an  interest  in  the 
works  or  the  property,  or  the  object  of  a  corporation,  does  not 
make  it  a  public  corporation.  All  corporations,  whether  public 
or  private,  are  in  contemplation  of  law,  founded  upon  the  prin- 
ciple, that  they  wUl  promote  the  interest  or  convenience  of  the 
public.  A  bank  is  a  private  corporation,  yet  it  is  in  the  eye  of 
the  law,  designed  for  public  benefit.  A  turnpike  or  canal  com- 
pany is  a  private  company,  yet  the  public  have  an  interest  in  the 
use  of  their  works  subject  to  such  tolls  and  restrictions  as  the 
charter  has  imposed.  The  interest  therefore,  which  the  public 
may  have  in  the  property  or  the  objects  of  a  corporation,  whether, 
direct  or  incidental  (unless  it  has  the  whole  interest),  does  not 
determine  its  character  as  a  public  or  private  incorporation.  In 
the  present  case,  whatever  may  have  been  the  objects  of  the  cor- 
poration, whether  to  erect  a  public  navigable  highway,  or  to  im- 
prove the  navigation  of  the  Earitan  river,  or  whether  the 
public  have  a  right  to  the  use  and  enjoyment  of  these  improve- 
ments when  made  or  not,  the  company  are  essentially  a  private 
company  and  are  not  the  agents  of  the  state.  Their  works  are 
not  constructed  by  the  requirement  of  the  state,  nor  at  the  ex- 
pense of  the  state,  nor  does  the  stock  belong  to  the  state,  nor 
is  the  state  answerable  for  the  lands  or  materials  used  in  the  con- 
struction of  these  works,  or  responsible  for  the  debts  of  the 
company,  or  for  injuries  committed  by  them  in  the  execution  of 
their  work.    The  state  could  not  compel  the  company  to  con<» 
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stmct  this  canal  or  impzove  the  nayigation  of  the  river;  it  has 
permitted  them  to  do  bo  at  their  own  request.  The  companj 
might  have  abandoned  the  work  whenever  they  saw  fit,  they  may 
now  abandon  it  without  responsibiliiy  to  the  state.  In  all  they 
have  done  they  have  sought  their  own  interest,  and  if  thereby 
they  have  incidentally  promoted  that  of  the  public,  it  can  not 
reasonably  be  supposed  it  was  from  a  liberality  beyond  that  of 
their  fellow-citizens  or  for  the  sake  of  the  public.  The  corpora- 
tion itself,  the  property  of  the  corporation,  the  object  of  the 
corporation,  are  essentially  private,  subject  only  to  public  use, 
under  their  own  restrictions,  and  from  which  use,  the  company 
are  to  derive  their  profits.  The  whole  scope  of  their  charter  in- 
dicates clearly  that  the  legislature  did  not  intend  to  interfere 
with  private  and  vested  rights,  without  providing  a  recompense 
to  be  paid  by  the  company  and  not  by  the  state.  And  if  injury 
or  damage  has  accrued  to  the  private  property  or  rights  of  others 
which  could  not  be  foreseen  or  anticipated  and  therefore  not  pro- 
vided for  in  the  charter  of  the  company,  this  constitutes  no 
reason  why  the  pariy  thus  injured  should  not  be  compensated. 
I  am  of  opinion,  that  the  defendants  are  a  private  company,  and 
that  the  law  under  which  they  committed  the  acts  complained 
of,  is  no  defense  in  the  present  action. 

But  it  is  urged,  that  the  injury  complained  of  is  remote  and 
consequential,  and  common  to  a  large  class  of  the  community, 
and  therefore  the  defendants  are  not  to  respond  in  damages. 
I  do  not  see  the  force  of  this  answer.  I  admit,  that  in  the  con- 
struction of  the  canal  and  in  the  improvement  of  the  navigation 
of  the  river,  certain  private  property  and  private  rights  may  be 
materially  afiected  in  value,  such  as  withdrawing  the  business 
of  transportation  from  its  former  channel,  affecting  the  good- 
will and  custom  of  established  stands  for  the  purchase  and  sale 
of  merchandise  and  produce,  and  in  many  respects  changing  the 
whole  course  and  kind  of  business  of  a  neighborhood,  for 
which  the  parties  whose  rights  are  so  affected,  can  have  no 
remedy  by  suit  at  law.  But  this  is  a  case  of  every  day's  occur- 
rence with  individuals  as  well  as  corporations.  The  opening  a 
new  store,  or  tavern,  a  lawyer's  or  physician's  office,  may  mate- 
rially affect  the  income  and  profits  of  such  as  were  there  before, 
but  this  can  be  no  more  than  a  damnum  absque  injuria^  and  no 
damages  can  be  recovered.  But  the  present  case,  as  presented 
by  the  pleadings,  differs  materially  from  those.  Suppose  that 
by  narrowing  this  river,  diverting  its  course,  or  obstructing  its 
passage  by  a  dam,  the  whole  farm  of  the  plaintiff  should  be 
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overflowed  and  destroyed;  can  any  one  deny  his  right  to  com« 
pensation,  and  if  he  would  be  entitled  to  compensation  for  a 
destruction  of  the  whole,  is  he  not  entitled  to  recompense  for  a 
destruction  of,  or  injury  to  a  part? 

But  it  is  further  insisted  upon  by  these  pleas,  that  the  plaint- 
iff can  not  maintain  this  action,  because  he  made  no  demand  of 
the  defendants  within  twelve  months  after  the  injury  sustained. 
I  find  no  provision  in  the  act  requiring  him  to  do  so,  and  am 
of  opinion  the  demurrer  should  be  sustained.' 

HoBNBLOWEB,  G.  J.,  and  Whttb,  J.,  concurred.    Fobd,  J.,  ab- 
sent. 
Demurrer  sustained. 


Ehinsnt  DoMAnf,  What  Usbs  Jusmnr  Ezxboibb  or  Powkb  of:  See  the 
aote  to  Beehman  v.  SarcOoga  etc  B.  R.  Oo.t  22  Am.  Dec  686.  See  also 
WhUeman*§  Ex'x  v.  Wilmington  etc,  B,  B,  Co.,  33  Id.  411;  Lexington  etc,  B. 
R.  Co,  ▼.  Applegate,  Id.  497,  and  oases  cited  in  the  notes  thereto. 

Afpropbiation  of  Stbbam  of  Watxb  OB  Interest  therein  under  the 
power  of  eminent  domain:  See  Gardner  ▼.  Newburgh,  7  Am.  Deo.  626;  Ex 
parte  Jenntnga,  16  Id.  447;  Cooper  ▼.  WUlkms,  22  Id.  745;  S.  C,  24.  Id.  299; 
Boston  etc,  Corp.  v.  Newman,  23  Id.  622;  Varick  v.  Smith,  28  Id.  417. 

Right  of  Eipabian  OwmsB  to  Katu&al  Flow  of  Stream  of  Water 
through  his  land:  See  Coalter  v.  ff tenter,  15  Am.  Dec.  726;  Martin  ▼.  Bige- 
low,  16  Id.  696;  Dlanchard  y.  Baker,  23  Id.  604;  Society  t.  Morris  Canal  Co,, 
21  Id.  41;  Crooker  y.  Bragg,  25  Id.  656;  Buddington  v.  Bradley,  26  Id.  886; 
Omelvany  v.  Joggers,  27  Id.  417;  Davis  v.  FuUer,  36  Id.  334. 

PuBLio  Corporation,  what  is:  See  Ccles  v.  County  qf  Madison,  12  Am. 
Deo.  161;  Begents  v.  Williams,  31  Id.  72.  In  Bundle  v.  Delaware  etc.  Canal 
Co,,  1  Wall.  jun.  291,  Grier,  J.,  quotes  with  approval  the  language  of  the 
opinion  in  the  principal  case  as  to  the  defendant  corporation  being  merely  a 
private  corporation.  The  doctrine  of  the  case  as  to  the  distinction  between 
private  and  public  corporations  is  approved  also  in  Board  qf  Directors  v. 
Houston,  71  III.  322.  In  Tinsman  v.  Belvidere  etc,  B,  B,  Co,,  26  K.  J.  L.  148, 
the  case  is  followed  on  this  point,  and  also  as  to  the  liability  of  private 
corporations  from  injuries  resulting  from  their  acts  in  constructing  public 
improvements  under  the  authority  of  their  charters.  That  case  was  very 
similar  in  its  main  features  to  Ten  Eyck  y,  Delaware  etc  Canal  Co, 

Damages  for  Overflowing  Land,  LiABiLmr  for:  See  Stout  v.  McAdamSf 
83  Am.  Deo.  441;  WtUiams  v.  Nelson,  34  Id.  4S. 
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GaBFENTEB  V.  ELBBRmOTON. 

[36  WXHDSLZ.,  870.] 

Bdvatois  not  tct  Duo  fbom  thb  Gboukd  abb  Ezdcft  from  exeeatiDn 
under  a  statate  exempting  "  necessary  vegetables  actually  provided  for 
family  use." 

fiSxsMFnoN  Statute  is  Remedial,  and  should  be  liberally  oouAtmed. 

Ebbob  from  Rensselaer  common  pleas  in  an  action  of  trespass 
against  a  constable  for  selling  on  execution  certain  potatoes 
planted  by  the  plaintiff  on  the  land  of  a  third  person  on  the 
shares,  the  same  not  having  been  yet  dug  from  the  earth.  The 
plaintiff  claimed  that  the  potatoes  were  exempt  under  the  stat- 
ute. Judgment  for  the  plaintiff,  and  the  defendant  brought 
error. 


O.  M.  DaviSf  for  the  plaintiff  in  error. 

J.  8,  Olin,  for  the  defendant  in  error. 

By  Court,  Nelson,  0.  J.  The  trial  before  the  justice  appears 
to  have  been  conducted  loosely  on  both  sides,  and  it  is  therefore 
somewhat  difficult  to  arrive  at  any  tangible  point,  to  induce  the 
court  to  interfere.  The  question  whether  potatoes  in  the  field 
are  exempt  from  execution,  under  the  statute  2  R.  S.  367,  sec. 
22,  subd.  4,  is  perhaps  in  the  case,  or  in  other  words,  whether 
they  may  be  regarded  "as  necessary  vegetables  actually  pro- 
vided for  family  use."  The  proof  shows  the  potatoes  were 
planted  and  raised  expressly  for  such  purpose,  and  that  they  do 
not  exceed  the  quantity  necessary  for  the  family.  It  is  supposed 
they  must  be  dug  and  laid  up  in  store  before  they  can  be  con- 
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eidered  as  proTided- "  for  family  use/'  This  is  too  narrow  a 
construction.  The  clause  is  remedial,  and  should  be  liberallj 
expounded  to  effect  the  humane  object  in  view.  The  argument 
assumes  that  the  legislature  contemplated  the  procurement  of  the 
articles  in  some  way  other  than  by  cultivation;  as  if  the  mode 
of  acquiring  them  was  regarded  in  fixing  the  exemption.  The 
supposition  is  preposterous.  As  the  **  necessary  vegetables"  are 
absolutely  exempt,  they  will  be  protected  in  any  stage  of  the 
process  of  obtaining  them  for  the  fiunily  use,  whether  by  plant- 
ing them,  or  in  any  other  way. 
Judgment  afiirmed. 

Exemption  Statutes  are  Remedial  and  should  be  liberally  conBtraed  in 
favor  of  the  debtor  to  efifect  the  object  intended:  Robhuon's  caae,  3  Abb.  Pr. 
467;  BUdng  v.  Vandenburgh,  17  How.  Pr.  82;  Otiffin  v.  Sutherland,  14  Barb. 
458;  Ford  ▼.  Johnacn,  34  Id.  365,  all  citing  the  principal  ca^e. 

Potatoes  Gsowing  in  the  Ground,  Exemption  of. — ^In  King  v.  Moort^ 
10  Mich.  538,  the  judges  were  evenly  divided  on  the  question  as  to  whether 
or  not  potatoes  recently  planted  and  just  visible  above  the  ground  were  exempt 
from  execution  as  "provisions  for  the  comfortable  subsistence  of  a  house- 
holder," Campbell,  J.,  and  Martin,  0.  J.,  holding  the  affirmative,  and  Ghris- 
tiancy  and  Manning,  JJ.,  the  negative.  The  principal  case  was  approved  by 
Campbell,  J.  It  was  cited  also  by  Christiancy,  J.,  who  seemed  to  regard  il 
as  being  a  case  where  the  potatoes  though  not  yet  dug  were  mature  enough  to 
be  fit  for  food. 


People  v.  Kendall. 

(25  WEin>EI.L,  399.] 
IVTANT    MAT    BE    CONYIOTED   OF   OBTAINING    GoODS    BT   FaUSB   PbBTAnEB 

where  he  purchases  such  goods  on  a  credit  by  falsely  representing  him* 
self  to  be  a  joint  owner  with  his  father  of  certain  property. 

Indictment  for  obtaining  goods  by  false  pretenses.  A  verdict 
of  guilty  haying  been  found  against  the  defendant  in  the  com- 
mon pleas  by  direction  of  the  court,  the  defendant  brought  the 
case  here  on  a  bill  of  exceptions.  The  defense  was  that  the  de- 
fendant was  an  infant  at  the  time  of  purchasing  the  goods,  and 
the  contract  not  being  binding  upon  him  he  could  not  be  guiliy 
of  an  indictable  fraud  in  making  the  contract.  It  appeared 
that  the  defendant  had  defeated  an  action  for  the  price  of  the 
goods  by  pleading  infancy.  The  other  facts  appear  from  the 
opinion* 

H.  Van  Der  Lyn,  for  the  defendant. 

J.  Clapp,  district  cUtomey,  for  the  people. 
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By  Court,  Nelson,  C.  J.  The  question  presented  in  this  case 
is,  whether  a  minor  is  within  the  statute  making  it  an  offense  to 
procure  goods  by  false  pretences.  A  very  ingenious  argument 
has  be^ji  submitted  by  counsel  for  the  prisoner  maintaining  the 
negatv/e.  The  offense  as  charged,  consists  in  the  defendant 
havvj;  procured  a  fur  cap  from  N.  &  B.  by  falsely  affirming  thai 
he  V'UB  interested  in  the  stock  and  other  property  on  a  farm 
occ'/pied  by  his  father.  It  appears  that  he  lived  with  his  father 
at  i'he  time,  who  supplied  him  with  the  usual  necessaries  for  his 
co/idition.  The  contract  of  sale  therefore  was  not  binding,  on 
'Micount  of  his  minority.  Hence  it  is  insisted  he  can  not  be  guilly 
)f  fraud  or  deceit  therein,  that  can  in  any  way  affect  him,  and 
,vhich  are  essential  ingredients  in  the  crime;  that  as  the  contract 
;t8elf  is  voidable,  notwithstanding  the  false  representations,  they 
%re  to  be  disregarded  as  idle  and  unmeaning.  This  is  all  un- 
loubtedly  correct  as  it  respects  the  civil  remedy;  for  it  is  well 
lettied  that  a  matter  arising  ex  corUractu,  though  infected  with 
baud,  can  not  be  changed  into  a  tort  in  order  to  charge  the  infant 
by  a  change  of  the  remedy.  Several  strong  cases  to  this  effect 
are  referred  to  in  the  brief  submitted.  But  other  considerations 
present  themselves  when  viewing  the  case  in  a  criminal  aspect, 
to  which  effect  must  be  given,  and  which  are  decisive  against 
the  prisoner. 

The  statute,  2  B.  S.  564,  sec.  53,  is  general,  "  every  person, 
who  with  intent  to  cheat  or  defraud  another,"  "shall  be 
punished,"  etc.  It  contains  no  exception  in  favor  of  infants. 
All  the  books  agree  that  where  an  act  is  denounced  as  a  crime, 
even  of  felony  or  treason,  by  a  general  statute,  it  extends  as  weU 
to  infants,  if  above  fourteen  years,  as  to  others:  1  Hawk.  1;  4 
Bl.  Com.  23;  Hale  P.  G.  21;  3  Bac.  592;  Beeves  Dom.  Bel.  257. 
The  gist  of  the  offense  here  consists  in  procuring  the  goods  of 
another  by  false  pretenses,  with  the  intent  to  cheat  and  defraud; 
intentionally  and  fraudulentiy  inducing  the  owner  to  part  with 
his  property  by  willful  falsehoods,  in  representing  himself  to  be 
in  a  condition  in  which  he  knew  he  was  not:  14  Wend.  558;  11 
Id.  566.' 

The  legal  effect  of  any  contract  that  may  have  been  formally 
entered  into  in  the  course  of  conmiitting  the  offense :  in  other 
words,  the  question  in  respect  to  any  civil  remedy,  the  party 
defrauded  might  have  against  the  prisoner,  is  not  at  all  material 
in  defining  the  crime.  They  are  wholly  distinct  and  discon- 
nected, and  depend  upon  the  application  of  a  different  set  of 

1.  PeopU  T.  Hotgmn;  B.  O.,  98  Am.  Deo.  6811. 
AM.  Dxc.  Vol.  XXXVU-16 
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principles.  Suppose  a  minor  in  entering  into  a  contract  not 
binding  upon  him  on  account  of  his  privilege,  should  commit  a 
forgeiy,  or  pass  counterfeit  money:  can  there  be  a  doubt  but 
that  he  would  be  punishable  for  the  offense,  though  the  contract 
itself,  of  which  the  act  is  perhaps  but  in  part  execution,  was- 
Toid  or  voidable?  It  is  a  perversion  of  the  whole  doctrine  of 
the  privilege  of  an  infant,  to  extend  it  to  an  exemption  from 
criminal  responsibilities  in  the  sense  contended  for  by  his  ooun* 
sel.  He  is,  indeed,  thus  privileged  in  a  degree  when  under  the 
age  of  fourteen;  for  then  he  is  presumed  to  be  doli  incapax,  and 
the  prosecutor  must  show,  alBSrmatively,  to  the  court  and  jury 
that  his  understanding  has  reached  to  sufficient  maturity  and 
strength  to  distinguish  between  good  and  evil.  The  evidence 
of  malice  will  supply  age.  This  is  the  extent  of  the  privilege  in 
a  strictly  criminal  point  of  view.  There  are  cases  going  beyond 
this,  where  the  corporal  punishment  is  but  collateral,  and  not 
the  direct  object  of  the  proceeding  against  the  infant;  but  it  ia 
unnecessary  to  look  into  them,  as  they  have  no  bearing  upon 
the  question  here:  3  Bacon,  591;  Beeve,  257. 

It  was  very  early  held  that  minors  were  subject  at  common 
law  to  punishment  for  the  offense  here  charged;  such  as  cheat- 
ing with  false  dice:  Sid.  258;  1  Hawk.  343,  tit.  Cheats,  9  Yin. 
396,  pi.  18.  So  under  the  statute  of  33  Hen.  Ym.,  c.  1,  it 
seems  to  have  been  determined  that  an  infant  might  be  convicted 
for  procuring  goods  by  false  token,  showing  himself  of  age,  and 
afterwards  pleading  his  infancy:  Hawk.  345,  n.  2. 

The  proceedings  must  be  remitted  to  the  general  seesions  of 
Chenango,  with  directions  to  proceed  to  judgment. 


CBiftriNAL  Liability  of  Infants:   See  State  v.  Aaron,  7  Am.  Dec  592; 
State  V.  Guild,  18  Id.  404. 

Infants*  Liability  fob  Torts,  especially  for  those  growing  out  of  or  con- 
nected Mrith  contracts,  see  the  note  to  Humphrey  v.  D<mglaM,  33  Am.  DeCr 
179.  In  Wallace  v.  Moras,  5  Hill,  392,  the  principal  case  is  cited  to  the 
point  that  an  infant  is  chargeable  by  action  for  a  tort  in  obtaining  goods 
fraudulently  with  an  intention  not  to  pay  for  them.  In  Campbell  v.  Perkiiu, 
8  N.  Y.  440,  on  the  other  hand,  Taggart,  J.,  quotes  with  approval  what  is 
said  above  by  Chief  Justice  Nelson,  that  matter  arising  ex  cojUractu,  though 
tainted  with  fraud,  can  not  be  converted  into  a  tort  to  charge  an  infant;  and 
Wallace  v.  Moras,  supra,  is  referred  to  as  apparently  militating  against  this 
doctrine.  In  Moore  v.  Eastman,  4  N.  Y.  Sup.  Ct.  (T.  &  0.)  40;  S.  C,  1 
Mun,  580;  and  Hewitt  v.  Warren,  10  Id.  564,  the  principal  case  is  cited  as 
recognizing  the  doctrine  that  an  infant  is  not  liable  for  a  tort  arising  ex  con- 
tractu, unless  the  tort  amounts  to  an  election  to  disaffirm  the  contract,  or 
unless  the  other  party  has  first  disaffirmed  the  contract  because  of  the  tort. 
In  Merrlam  v.  Cunningham,  11   Cush.  43,  the  case  is  referred  to,  among^ 
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othflrs,  as  anthori^  for  the  principle,  that  firandnlent  repreeentatians  made 
hy  an  infant  in  proonnng  a  contract  can  not  he  set  np  aa  an  answer  to  the 
plea  of  infan<7  in  an  action  on  the  contract. 

IiiTiirr  TO  Chbat  aitd  Dsfraitd  ia  of  the  gist  of  the  action  in  a  proaeoa- 
tioD  for  ohtaining  goods  hy  false  pretenses:  Clark  ▼.  PeopUp  2  Lans.  832; 
Brown  ▼.  People^  16  Hon,  537,  hoth  citing  the  principal  case.  See  alM  PeO' 
fte  ▼.  ffoynet,  28  Am.  Dec.  530. 


RsnsBSS  V.  Wheeleb. 

[3S  WamuL,  434.] 

Pabol  pABTmoN  OABBTin)  UTTo  EFFECT  BT  P068BB8ION  in  aooordanoo  tliara- 
with,  is  binding  between  tenants  in. common  whose  titles  are  distinct. 

Pabol  Pabrtion  bt  Gbahtbb  of  Husband  who  is  Tbnabt  bt  Cubtbbt» 
the  wife  not  having  acknowledged  the  deed  so  as  to  pass  her  interest^ 
though  not  binding  on  the  wife,  is  good  in  ejectment  against  a  stranger. 

DiOLABATiON  IS  Amxkdablb  aftbb  Vkbdiot  for  the  plaintiff  ia  ejectment, 
to  conform  to  the  nature  of  his  title,  where  he  claims  title  to  the 
whole  of  the  premises,  but  his  title  as  to  an  nndiTided  part  is  sabject  to 
be  defeated  by  a  fatore  daim  of  ayane-coverC 

EjBonaERT  for  fifty  acres  of  land.  The  plaintifffl,  Byerss  and 
Pierson  and  wife,  alleged  in  the  fifth  and  seyenth  counts  of 
their  declaration  that  they  were,  on  a  certain  day,  possessed  of 
the  premises,  describing  them  by  metes  and  bounds,  the  said 
Byerss  and  the  wife  of  Pierson  claiming  title  in  fee,  and  the 
said  Pierson  claiming  as  tenant  by  curtesy  in  right  of  his  wife, 
and  that  while  so  possessed  they  were  ejected  by  the  defendant. 
The  premises  in  question  constituted  haJf  of  a  certain  lot  which 
formerly  belonged  to  one  Lindsley,  who,  in  1794,  conyeyed  an 
equal  undiyided  moiety  of  his  said  lot  to  one  G.  Byerss,  who 
afterwards  died,  leaying  as  his  only  children  and  heirs  the 
plaintiff  Byerss  and  the  wife  of  the  said  Pierson.  Lindsley 
also  died,  and  his  children  and  heirs  conyeyed  their  interest  in 
said  lot,  of  which  the  premises  formed  a  part,  to  one  Hopkins, 
who  conyeyed  to  one  Trayis.  It  appeared  that  three  of  Linds- 
ley's  daughters  were  married  women,  and  although  they  joined 
with  their  husbands  in  the  conyeyance  to  Hopkins,  they  had 
not  acknowledged  the  same  so  as  to  pass  their  interest.  In 
1810  a  diyiding  line  was  established  between  the  north  and 
south  parts  of  said  lot  by  Trayis  and  the  plaintiffs,  Trayis  occu- 
pying the  north  part,  and  the  plaintiffs  the  south  part,  the 
premises  now  in  question,  and  it  appeared  that  the  parties  had 
eyer  since  occupied  their  respectiye  portions  of  said  lot  in  accord- 
ance with  said  line.     After  proof  of  these  facts  by  the  plaintiffs  at 
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the  circuit,  the  defendant  moved  for  a  nonsuit,  on  the  ground 
that  the  plaintiffs  had  not  proved  title  according  to  their  allega- 
tions, because  the  said  daughters  of  Lindsley,  not  having  ac- 
knowledged the  deed  to  Hopkins,  were  still  entitled  to  three 
sevenths  of  an  undivided  moiety  of  the  said  lot,  and  because 
their  title  not  having  passed  to  Hopkins,  the  parol  partition 
agreed  to  by  his  grantee  was  inoperative.  Motion  overruled, 
and  verdict  for  the  plaintiffs,  which  the  defendant  moved  to  set 
aside. 

A,  Worden,  for  the  defendant. 

H.  Welles,  for  the  plaintiffs. 

By  Court,  Nelson,  0.  J.  It  has  been  repeatedly  decided  in 
this  court  that  a  parol  partition,  carried  into  effect  hy  posses- 
sion and  occupation  in  conformity  thereto,  will  be  binding  be- 
tween tenants  in  common,  whose  titles  are  distinct,  and  the 
only  object  of  the  division  is  to  ascertain  the  separate  posses- 
sions: 4  Johns.  292;'  9  Id.  270;»  14  Wend.  619;»  Co.  litt  169 
a;  Com.  Dig.,  Parceners,  c.  5.  Here  has  been  an  acknowledged 
division  and  occupation  accordingly,  by  the  parties,  for  some 
thirty  years.  I  admit  it  will  not  be  binding  upon  the  three 
daughters  of  Lindsley,  who  were  femea-coveri,  and  did  not 
acknowledge  the  deed  to  Hopkins.  But  it  would  have  been 
binding  upon  the  husbands,  who  were  tenants  by  the  curtesy, 
if  parties  to  the  arrangement.  They  could  have  consented,  and 
those  who  are  in  under  their  title,  can  do  the  same  during  the 
continuance  of  their  estates.  A  different  question  will  arise 
when  the  three  heirs  appear  and  claim  their  undivided  interest. 
That  can  not  happen  till  the  death  of  their  husbands,  who,  for 
aught  that  appears,  are  still  living.  The  plaintiffs,  therefore, 
are  entitled  to  the  possession  of  the  whole  of  the  fifty  acres. 
There  may  be  some  difficulty  imder  the  revised  statutes  in 
describing  the  precise  nature  and  extent  of  their  title:  because, 
as  to  three  sevenths  of  the  premises,  it  may  be  defeated  by  the 
future  claim  of  tine  femea-covert.  The  question  is  reduced  to 
one  of  form,  and  the  declaration  is  amendable,  so  as  to  conform 
to  the  nature  of  the  title  of  the  plaintiffs.  We  see  no  objection 
to  the  verdict  standing  upon  the  fifth  and  seventh  counts  of  the 
declaration.  It  will  not  conclude  the  rights  of  ihefemes-^^overt, 
they  not  being  parties  to  the  suit;  and  it  can  not  lie  with  the 
defendant  to  dispute  the  effect  of  the  partition,  which,  while  it 

1.  Jack$on  t.  Harder,  4  Johns.  203;  S.  0.,  4  Am.  Deo  901, 

2.  Jack9on  ▼.  Votfmrgh;  S.  0.,  0  Am.  Deo.  376. 
a.  CorMn  T.  Jatktom;  8.  O.,  38  Am.  Deo.  660. 
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remains  in  force,  shows  an  exdusiTe  right  in  the  plaintiffs  to 
the  possession  of  the  premises. 
New  trial  denied. 


Pabol  PARTmoN,  Vaudift  or:  See  Porter  ▼.  PerOna,  4  Am.  Deo.  52; 
laekean  ▼.  Harder^  Id.  262,  and  note;  Jcu^kmm  ▼.  VoAwrgh^  6  Id.  276; 
Haughabangh  ▼.  Hanald,  5  Id.  548;  Cwnpton  ▼.  Mathews,  22  Id.  167;  Oor- 
bin  ▼.  JackiOJi,  28  Id.  550  and  note;  Booth  v.  Adams,  34  Id.  680.  Parol  par- 
tition aooompanied  by  possession  in  acoprdance  therewith,  is  binding  on  ten- 
ants in  common  holding  by  distinct  titles:  Mount  ▼.  Morton,  20  Barb.  128; 
OtU  y.  Ouaack,  43  Id.  549;  Baker  v.  LorUlard,  4  K.  T.  262;  Wood  ▼.  Fleets 
36  Id.  504,  all  citing  the  principal  case. 

Amindmxnt  of  Dbolaration  in  EjBCTiCB2rr  is  freely  allowed:  SoeDen  r. 
Snou^uU,  22  Am.  Dea  496:  See  also  TtUtle  ▼.  Jaehon,  21  Id.  306.  If  the 
plaintiff  in  ejectment  fails  to  prove  title  to  as  mnoh  as  he  claims,  he  may  re- 
oorer  according  to  the  proof,  and  the  declaration  may  be  amended  in  con« 
ionnity  therewith:  Kettogg  ▼.  Kellogg,  6  Barb.  131,  citing  Hyeru  ▼.  Wh^kr. 
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Van  Hook  v.  Whitlock. 

[20  Webtdell,  43.] 

PATION  OF  Three  Years  Prescribed  for  Actions  upon  Statutes  by 
parties  aggrieved  to  recover  benefits  secured  thereby,  under  the  New 
York  statute  of  limitations,  does  not,  it  seems,  apply  to  a  bill  filed  by 
oreditors  of  a  corporation,  under  a  provision  in  its  charter  to  charge  th« 
■tookholders  with  payment  of  its  debts. 
Debts  Cheated  Prior  to  Passage  of  Act  Discharoino  Insolvent  Ck>a' 
roRATiONS  and  their  stockholders  from  all  their  corporate  liabilities  upon 
making  the  assignment  therein  prescribed,  are  exempt  from  the  oi>eration 
of  a  discharge  under  such  act,  because,  as  to  them,  the  act  is  unconstita- 
tiooal;  but  a  creditor  accepting  a  dividend  under  the  assignment  waivei. 
the  benefit  of  the  exemption  and  his  debt  is  barred. 

Appeal  from  chancery.  The  nature  of  the  suit  is  stated  in 
the  opinion.  The  chancellor  dismissed  the  bill,  holding  the 
daims  of  the  complainants  to  be  barred  by  the  statute  of 
limitations,  and  also  by  a  discharge  under  the  act  of  1814,  re- 
lating to  insolvent  corporations:  7  Paige  Ch.  373.  The  com- 
plainants appealed. 

Z>.  D.  Meld  and  O.  Wood,  for  the  appellants. 

8.  A.  Foot  and  O.  Orijffin,  for  the  respondents. 

By  Nelson,  G.  J.  The  bill  in  this  case  was  filed  by  sey- 
eral  creditors  of  the  Commercial  insurance  company  of  New 
York  for  the  purpose  of  charging  the  defendants,  as  stockhold- 
ers of  the  same,  under  the  twelfth  section  of  its  charter,  which 
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declared,  that  in  respect  to  all  debts  contracted  by  the  corpora- 
tion previous  to  the  expiration  of  its  charter,  the  persons  com-  • 
posing  the  company  at  the  time  of  its  dissolution  should  be 
responsible  in  their  individual  and  private  capacity  to  the  extent 
of  their  respective  shares  of  stock  at  the  time. 

The  several  debts  of  the  complainants  had  accrued  before  the 
passage  of  the  act  of  April,  1814,  respecting  incorporated  insur- 
ance companies  in  cases  of  their  insolvency,  of  which  act  this 
company  took  the  benefit  in  July  of  the  same  year,  and  were 
dij9charged  from  their  debts  in  pursuance  of  its  provisions.  The 
second  section  of  the  act  makes  the  assignment  under  the  order 
of  the  proper  officer,  a  full  discharge  not  only  of  the  corpora- 
tion, but  also  of  the  president,  directors,  and  stockholders  of 
the  company  from  all  debts  due  at  the  time  of  the  assignment. 
The  complainants  admit  that  they  have  received  from  the  as- 
signees, under  the  act  of  1814,  several  dividends  out  of  the 
assets  of  the  company,  amounting  in  the  whole  to  fifty-one  per 
cent,  upon  their  respective  demands.  The  defendants  mainly 
rely,  as  a  defense  to  these  claims  by  the  creditors  of  the  com- 
pany, and  as  exempting  them  from  personal  liability:  first,  upon 
the  statute  of  limitations  which  they  set  up  in  analogy  to  pro- 
ceedings at  law,  the  case  not  being  one  of  exclusive  equity  cog- 
nizance; and,  second,  upon  the  discharge  of  the  chancellor  under 
the  act  of  1814. 

1.  As  to  the  statute  of  limitations:  A  clause  in  the  sixth  sec- 
tion of  the  R.  L.  1818,  p.  187,  and  the  like  provision  continued 
in  2  B.  S.,  sec.  81,  p.  298,  is  referred  to  on  this  branch -of  the 
case.  It  is  found  in  a  section  of  our  act  of  limitations,  that  re- 
lates to  actions,  informations,  and  indictments  sued  out  and  ex- 
hibited for  forfeitures  upon  penal  statutes,  and  which  provides, 
that  where  the  forfeiture  is  given  to  the  people,  the  limitation 
shall  be  two  years;  if  given  to  any  person  who  shall  prosecute, 
or  to  the  people  and  any  such  person,  then  one  year  for  the  per- 
son to  sue;  and  in  case  of  default,  two  years  in  behalf  of  the 
people  after  the  one  is  ended;  and  then  comes  the  clause  in 
question,  substantially  as  follows:  "  And  that  all  actions  or  in- 
formations that  shall  at  any  time  be  sued  or  exhibited  for  any 
forfeiture,  or  cause  upon  any  statute,  the  benefit  or  suit  whereof 
is  given,  or  limited  to  the  party  aggrieved,  shall  be  sued,  etc., 
within  three  years  next  after  the  offense  or  cause  of  action  ac- 
crued, and  not  after."  This  particular  clause  is  not  found  in 
31  Eliz.,  c.  5,  sec.  5,  from  which  the  rest  of  the  section  is  taken; 
and  the  reason  of  its  insertion  obviously  grew  out  of  a  defect  in 
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the  Engliflh  statate,  which  omitted  to  provide  for  any  limitation 
where  the  forfeiture  was  given  to  the  party  aggrieved:  1  Tidd, 
14;  Willes,  443,  n.;*  1  Ld.  Baym.  78."  We  have  several  penal 
statutes,  where  the  penally  or  forfeiture,  instead  of  being  given 
to  the  people,  or  common  informer,  is  limited  to  the  aggrieved 
pariy.  There  are  also  others  penal  in  their  nature,  in  which  the 
remedy  is  confined  to  the  party  injured;  and  were  it  not  for  this 
provision,  there  would  be  no  limitation  to  the  period  for  bring- 
ing these  actions.  This  view  gives  full  operation  and  effect  to 
the  daase  without  claiming  for  it  the  broad  construction  insisted 
upon  by  the  learned  courts  below. 

I  do  not,  however,  intend  to  discuss  the  question,  not  regard- 
ing it  matierial  in  the  view  I  have  taken  of  the  case;  but  felt 
bound  to  present  it  for  the  purpose  of  entering  my  dissent  to 
the  construction  attempted  to  be  given  to  the  clause.  If  it 
really  possesses  the  sweeping  effect  claimed,  for  aught  I  see,  it 
must  present  a  short  bar  of  three  years  to  eveiy  action,  and 
cause  of  action  arising  out  of  and  founded  upon  any  statutory 
r^fulation :  such  as  suits  against  heirs,  executors,  and  adminis- 
trators, the  presidents  and  other  officers  of  corporations  under 
the  general  banking  law,  besides  many  others  that  might  be 
enumerated.  Certainly,  the  suit  is  as  completely  founded  upon 
the  statute  against  the  president  of  the  bank,  and  the  creditor 
is  as  much  aggrieved  by  the  non-payment  of  his  debt  by  the  in- 
stitution, as  can  be  predicated  of  the  case  under  consideration; 
and  if  the  three  years'  bar  is  applicable  to  the  one  case,  I  do  not 
see  how  it  can  consistenUy  be  denied  in  the  other.  But  I  forbear 
going  into  the  argument. 

2.  As  to  the  discharge:  As  all  the  debts  of  the  complainants 
accrued  before  the  act  of  1814,  under  which  the  discharge  was 
granted,  the  act  is  clearly  inoperative  according  to  the  doctrine 
of  Sturges  v.  Crouminshield^  4  Wheat.  122,  and  Ogden  v.  Saun-^ 
ders,  12  Id.  213,  as  impairing  the  obligation  of  the  contract^ 
unless  there  is  something  in  the  case  that  forbids  the  application 
of  the  doctrine  of  these  cases.  As  I  understand  the  final  decis- 
ion of  the  court  in  the  case  of  Ogden  v.  Saunders,  as  delivered 
by  Mr.  Justice  Johnson,  it  was  intended  to  hold,  that  as  between 
citizens  of  the  same  state,  the  insolvent's  discharge  is  valid  as  it 
affects  contracts  made  posterior  to  the  law;  but  as  against  citi- 
sens  of  other  states  it  is  void,  as  to  all  contracts  wherever  made. 
Accordingly  a  discharge  in  New  York,  under  the  law  of  1801» 
from  a  debt  contracted  in  the  state  with  a  citizen  of  Kentucky, 

1.  Pljfwumtk  T.  Waring,  2.  Chance  r.  Adams, 
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after  the  passage  of  the  act  was  held  void,  and  in  Shaw  t.  Bob- 
bins,  12  Wheat.  369,  n.,  a  like  judgment  was  given.  A  majority 
of  the  court  concurred  in  the  opinion  of  Mr.  Justice  Johnson, 
and  have  since  regarded  the  principles  there  established  as  the 
setUed  law  of  the  court:  6  Pet.  848  and  635.' 

Mr.  Justice  Stoiy,  in  his  commentaries  on  the  constitution, 
thus  states  the  result  of  the  various  decisions:  1.  That  they  (the 
state  insolvent  laws)  apply  to  all  contracts  made  within  the  state 
between  citizens  of  the  state.  2.  That  they  do  not  apply  to  con- 
tracts made  within  the  state  between  a  citizen  of  the  state  and 
a  citizen  of  another  state;  and,  3.  That  they  do  not  apply  to 
contracts  not  made  within  the  state.  In  all  these  cases  it  is  con- 
sidered, he  observes,  that  the  state  does  not  possess  a  juris- 
diction co-extensive  with  the  contract  over  the  parties,  and, 
therefore,  that  the  constitution  of  the  United  States  pro- 
tects them  ^m  prospective  as  well  as  retrospective  legisla- 
tion: 3  Story's  Com.  256.  Still  I  am  not  aware  that  it  has 
been  directly  determined  by  any  case  in  the  supreme  court  of 
the  United  States,  that  the  discharge  would  not  be  a  bar  against 
a  citizen  of  another  state,  where  the  suit  is  brought  in  the  court 
of  the  state  in  which  it  was  granted,  and  upon  a  contract  made 
therein  posterior  to  the  law. 

But  in  Clayy.  Smithy  3  Pet.,  411,  the  court  held,  that  if  the 
creditor  voluntarily  makes  himself  a  party  to  the  proceedings 
under  a  state  insolvent  law  which  discharges  the  debt,  and  ac- 
cepts a  dividend  declared  under  the  law,  he  will  be  bound  by 
his  own  act,  and  be  deemed  to  have  abandoned  this  extraterri- 
torial immunity.  The  facts  are  so  imperfectly  stated  in  the  re- 
port of  the  case,  that  no  principle  can  be  deduced  from  the 
decision,  except  we  may  presume  that  without  the  assent  of  the 
creditor  to  the  proceedings,  by  coming  in  and  accepting  a  divi- 
dend, the  discharge  would  have  been  invalid.  The  principle  is 
not  new,  as  it  had  been  before  repeatedly  recognized  in  analo- 
gous cases,  both  in  this  country  and  in  England:  3  Cai.  154;' 
8  Bam.  &  Cress.  477;  2  Kent's  Com.  393,  n.,  3d  ed. ;  Baldwin's  C. 
C.  296;»  2  Pet.  Dig.  470.  In  PhiUips  v.  AUan,  8  Bam.  &  Cress. 
477,  a  discharge  under  the  law  of  Scotland  was  set  up  against  a 
debt  contracted  in  England,  which  was  conceded  to  be  no  bar; 
but  the  plea  averred  that  the  plaintiff  appeared  in  the  court  in 
Scotland  and  opposed  the  discharge  of  the  defendant,  which  was 
relied  on  as  evidence  of  his  consenting  to  be  bound  by  that  law. 

1.  Atyfa  T.  Acharitf.  2.  Van  Baugk  ▼.  Van  Andatn;  8.  0.,  2  Am.  Deo.  3^9. 

3.  WoodhuUy.  Wagner, 
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That  conclusion  from  the  premises,  was  denied  by  the  court; 
but  it  was  conceded  that  if  he  had  taken  the  benefit  of  the  law 
hj  coming  in  and  receiving  a  distributiye  share  of  the  property, 
it  would  have  been  otherwise.  That  would  have  been  such  an 
assent  as  might  have  bound  him.  Our  insolvent  act  recognizes 
the  same  principle  by  declaring  that  the  discharge  shall  exonerate 
the  insolvent  from  all  debts  contracted  within  the  state,  etc., 
owing  to  persons  not  residing  within  it,  who  shall  have  united 
in  the  petition  for  the  discharge,  or  shall  have  accepted  a  div- 
idend from  the  estate:  1  R.  S.  781,  sec.  30.  This  ground,  there- 
fore, taken  by  the  chancellor  in  favor  of  the  defendants,  I  think, 
affords  a  clear  and  decisive  answer  to  the  severed  demands  of 
the  complainants;  upon  which,  alone,  I  shall  vote  for  an  affirm- 
ance of  his  decree. 

On  the  question  being  put,  Shall  this  decree  be  reversed  ?  the 
members  of  the  court  present  at  the  argument  unanimously  an- 
swered in  the  negative.     Whereupon  the  decree  was  affirmed. 

Vaubitt  or  State  Insolveut  Law  as  respects  antecedent  debts,  and 
debts  owing  to  citizens  of  other  states:  See  the  note  to  Norton  ▼.  Cook,  23 
Am.  Deo.  346,  where  this  sabject  is  discussed  at  length.  See  also  J^rejf  v. 
EMrk,  Id.  581,  and  note;  Van  Rough  v.  Van  Aradaln,  2  Id.  259;  Smith  v. 
Smilh,  3  Id.  410;  Baker  v.  Wheaton,  4  Id.  71;  WhUe  v.  Canfield,  5  Id.  249; 
Blanchard  ▼.  Russell,  7  Id.  106;  Vanuxem  v.  ITadehursts,  Id.  582;  Maiher  v. 
BuMh,  8  Id.  313;  Hicks  ▼.  Hotchkiss,  11  Id.  472;  SmUh  ▼.  Parsons,  13  Id.  606. 
In  Brigluim  v.  Henderson,  1  Cush.  432;  Gardner  v.  Lee^s  Bank,  11  Barb.  564, 
and  Hoyt  v.  Thompson,  5  N.  Y.  349,  the  principal  case  is  cited  to  the  general 
position  that  a  discharge  nnder  a  state  insolvent  law  does  not  affect  claims  of 
citizens  of  another  state.  In  PraJU  v.  Chase,  19  Abb.  Pr.  160;  S.  C,  29  How. 
Pr.  305,  and  Davidson  v.  Smith,  1  Biss.  353,  the  intimation  in  the  principal 
case  that  an  insolvent  discharge  in  one  state  will  bar  a  debt  due  a  citizen  of 
another  state,  who  sues  in  the  courts  of  the  former  state,  is  approved.  In 
the  case  last  cited  the  debt  was  a  judgment  recovered  prior  to  the  discharge. 

Non-bbsidbnt  Ckbditor  dobs  not  Waive  Immunitt  from  the  operation  of 
a  state  insolvent  law  by  appearing  and  opposing  the  debtor's  petition  on  an 
order  to  show  cause:  Norton  v.  Cook,  23  Am.  Dec.  342. 

Pabty  may  Watvr  Constitutional  Provision  or  prohibition  in  his  favor: 
Lee  V.  TUlotson,  35  Am.  Dec.  624,  and  cases  cited  in  the  note  thereto.  The 
principal  case  is  recognized  as  an  authority  to  the  same  effect  in  Vose  ▼.  Cock- 
croft,  44  N.  Y.  423;  Pierson  v.  People,  79  Id.  429,  and  People  v.  Williams,  3 
N.  Y.  Sup.  Ct.  (T.  &  C.)  341. 

Statotb  op  Limitations  as  to  Actions  upon  Statutes  for  the  benefit  of 
parties  aggrieved,  limiting  such  actions  to  three  years,  was  held,  in  Freeland 
y.  McCtdlough,  1  Deu.  424,  to  apply  to  suits  against  stockholders  of  a  cor- 
poration to  charge  them  with  debts  of  the  corporation  under  the  statute. 
This  is  contrary  to  what  is  laid  down  on  that  point  in  the  principal  case.  It 
is  said,  however,  in  Freeland  v.  McCullough,  that  the  point  was  not  ''directly 
in  issue  or  material,"  in  Van  Hook  v.  Whitlock.  The  case  is  cited  on  the  same 
point  in  Lindsay  v.  HyaU,  4  Edw.  Ch.  100,  and  Lowry  v.  Inmcui,  2  Sweeny, 
142 
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Rembei^  v.  Bbinokebhoff. 

[36  WXHDBLL,  833.] 

P0BIJOATIOM  OF  WiLL  IS  Nbcxssabt,  undsb  New  Yobk  Statuts  ot  1830^ 
to  give  it  validity,  and  to  oonstitate  such  publication  there  must  be  some 
tfommtini cation  by  the  testator  to  the  witnesses  at  the  time  of  signing  or 
acknowledging  the  will,  indicating  an  intention  to  give  effect  to  tho 
paper  as  the  testator's  will,  but  no  particular  form  of  words  is  ueoesaary. 

Mni  Want  of  RisooLLEonoN  of  Witnessbs  to  Will,  that  the  testator 
indicated  the  instrument  to  be  his  will,  is  not  evidence  per  ae  of  non-com* 
pliance  with  requisites  of  the  New  York  statute  of  1830,  as  to  publica- 
tion, where  the  attestation  clause  states  that  the  testator  declared  the  in- 
stmmeut  to  be  his  wilL  But  where  the  witnesses  testify  that  neither 
tlie  attestation  clause  nor  the  will  was  read  by  them,  and  that  the  testa- 
tor did  not  state  the  instrument  to  be  his  will,  but  at  the  time  of  signing 
merely  aoknowledged  it  to  be  his  "hand  and  seal  for  the  purposes  therein 
mentioned,*'  there  is  no  proof  of  publication,  and  the  will  is  inoperative, 
although  the  attestation  clause  may  state  that  there  was  publication. 

Appeal  from  a  decree  of  the  court  of  chancery,  reTersiiig  a  de- 
cree of  the  surrogate,  admitting  to  probate  an  alleged  will  of 
Dorothea  Brinckerhoff,  purporting  to  haye  been  executed  in  1834, 
which  decree  of  the  surrogate  had  been  affirmed  by  one  of  the 
circuit  ju:dges  on  appeal.  The  attestation  clause,  signed  by  the 
witnesses,  stated  that  the  testatrix,  at  the  time  of  signing  and 
sealing  the  will  in  their  presence,  acknowledged  to  each  of  said 
witnesses  "  that  she  subscribed  the  said  writing,  and  declared  it 
to  be  her  last  will  and  testament;"  and  that  they  subscribed 
their  names  in  her  presence  and  in  the  presence  of  each  other, 
etc.  The  witnesses  stated,  however,  that  the  will  was  not  read 
to  the  testatrix,  nor  did  the  witnesses  read  it  or  any  part  of  it, 
except  that  one  of  them  read  the  last  line  of  the  attestation 
clause.  Both  witnesses  testified  that  they  saw  the  testatrix  sign 
and  seal  the  will,  and  that  she  acknowledged  it  *'  to  be  her  hand 
and  seal  for  the  purposes  therein  mentioned,"  but  that  it  was 
not  stated  by  her  or  by  any  person  present  that  the  instrument 
was  a  will,  nor  was  that  question  asked  by  the  witnesses.  One 
of  them  stated  that  he  omitted  to  write  his  place  of  residence, 
and  that  the  testatrix,  observing  it,  asked  him  to  supply  the 
omission.  It  was  upon  this  evidence  that  the  surrogate  admit- 
ted the  instrument  to  probate.  From  the  chancellor's  decree 
reversing  this  decision,  the  executrixes  named  in  the  instrument 
appealed. 

O.  Chriffin,  for  the  appellants. 

G,  Brinckerhoff^  for  the  respondents. 
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By  Nelson,  C.  J.  The  question  involved  in  this  case  is 
simply  as  to  what  constitutes  a  legal  execution  of  a  will,  under 
the  provisions  of  our  revised  statutes.  It  is  a  question  of  first 
impression,  and  it  is  of  great  importance  that  it  should  be  early 
and  finally  settled.  The  weight  of  authority  in  England,  as 
abundantly  shown  by  the  cases,  very  ably  reviewed  by  the  chan- 
cellor, and  by  others  that  might  have  been  referred  to,  1  Phill. 
Ev.  50;  2  Stark.  Ev.  920,  is,  that  under  the  29  Car.  11.,  c.  3, 
sec.  5  (of  which  our  old  statute  concerning  wills  was  a  copy),  no 
publication  by  the  testator,  in  the  sense  declared  by  our  recent 
act,  was  required  as  essential  to  the  validity  of  the  will;  and 
this,  I  think,  has  been  regarded  as  the  law  in  this  state  before 
the  act  of  1830,  though  I  do  not  find  that  the  attention  of  the 
courts  has  ever  been  drawn  to  the  partictilar  point  in  any  of  the 
cases:  1  Wend.  412,  413.' 

In  Moodie  v.  Beidj  7  Taunt.  356,  decided  in  1817,  Chief  Just- 
ice Gibbs  observed,  "  that  a  will,  as  such,  requires  no  publica- 
tion; that  be  the  publication  what  it  may,  a  will  may  be  good 
without  it."  Again,  he  remarked,  that  he  had  called  on  the  bar 
in  the  course  of  the  argument,  to  say  what  publication  was? 
that  he  did  not  wonder  he  had  no  answers,  for  though  parties 
use  the  term  publication,  it  was  a  term  in  this  sense,  unknown 
to  the  law.  But  in  Doe  v.  Burdett,  4  Ad.  &  El.  1,  decided  in 
1835,  Lord  Chief  Justice  Denman,  referring  to  this  case,  and  to 
the  opinion  thus  expressed  by  Chief  Justice  Gibbs,  took  par- 
ticular pains  to  guard  against  any  inference  that  he  meant  to  be 
taken  to  acquiesce  in  the  correctness  of  the  opinion. 

Some  elementary  writers  on  the  subject,  in  England,  of  high 
authority,  assume  that  publication  of  some  kind  is  essential,  ac- 
cording to  the  cases  under  the  22  Car.  II.  Among  others,  Mr. 
Cruise,  tit.  Devise,  38,  c.  5,  sec.  43,  and  Powell,  1  Jarman's 
Powell,  90.  It  was,  doubtless,  this  contrariety  of  opinion,  and 
uncertainty  upon  so  important  a  subject  of  the  law,  that  led  to 
the  act  of  1  Victoria,  c.  20,  in  1837,  by  which  any  other  proof 
of  publication  is  dispensed  with,  except  what  arises  from  the  act 
of  signing,  or  acknowledging  the  instrument  in  the  presence  of 
the  witnesses;  and  which  had  previously  induced  the  legislature 
of  this  state,  in  1830,  while  revising  the  law,  to  declare  with 
equal  explicitness  the  necessity  of  publication  to  give  validity 
to  the  will.  Both  statutes  were  intended  to  settle  the  law, 
which  is,  undoubtedly,  of  vastly  more  importance  than  that  it 
should  be  settled  in  favor  of  one  or  the  other  of  the  conflicting 

1.  Jackion  t.  Vickory;  S.  C,  ID  Am.  Dee.  622. 
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opinions.  Ours  followed  the  lead  of  those  which  maintained 
that  some  sort  of  publication  was  necessaiy;  while  the  English 
statute  has  dispensed  with  it. 

Nothing  can  be  more  explicit  than  the  law  of  1830,  2  R.  S. 
7,  sec.  40.  Four  distinct  ingredients,  as  declared,  must  enter 
into,  and  together  constituting  one  entire,  complex  substance,  es- 
sential to  the  complete  execution:  1.  There  must  be  a  signing 
by  the  testator  at  the  end  of  the  will.  2.  The  signing  must 
take  place  in  the  presence  of  each  of  the  witnesses,  or  be  ac- 
knowledged to  have  been  made,  in  their  presence.  3.  The  tes- 
tator, at  the  time  of  signing  or  acknowledging  the  writing,  shall 
declare  it  to  be  his  last  will;  and  4.  There  must  be  two  wit- 
nessess.  Now,  it  is  obvious,  that  eveiy  one  of  these  four  requi- 
sites, in  contemplation  of  the  statute,  is  to  be  regarded  as 
essential  as  another;  that  there  must  be  a  concurrence  of  all  to 
give  validity  to  the  act,  and  that  the  omission  of  any  is  fatal. 
The  third  subdivision  was  intended  as  a  statutory  declaration  of 
what  is*  understood,  in  technical  language,  to  be  a  publication; 
it  is  found  in  juxtaposition  with  the  admitted  requisites  of  sign- 
ing, and  witnesses;  and  can  no  more  be  dispensed  with  in  pass- 
ing upon  the  validity  of  an  execution,  as  being  in  conformity 
with  the  law,  than  either  of  these.  It  prescribes,  in  general 
terms,  what  shall  am^ount  to  publication.  The  testator  must 
not  only  declare  the  instrument  to  be  his  vnll,  but  he  must  so 
declare  at  the  time  of  signing  or  acknowledging — ^which  act,  by 
the  previous  clause,  is  to  be  done  in  the  presence  of  the  wit- 
nesses. Such  declaration  must,  therefore,  be  made  in  their 
presence. 

I  agree  that  no  form  of  words  vnll  be  necessaiy;  that  the  leg- 
islature only  meant  there  should  be  some  communication  to  the 
witnesses  indicating  that  the  testator  intended  to  give  effect  to 
the  paper  as  his  will.  Any  communication  of  this  idea,  or  to 
this  effect,  will  meet  the  object  of  the  statute.  It  would  be  un- 
wise, if  not  unsafe,  to  speculate  upon  the  precise  mode  of  com- 
munication; as  every  case  must  depend  upon  its  own  particular 
circumstances.  The  statute  itself  is  plain,  and  it  is  to  be  hoped, 
vnll  be  obeyed  in  a  way  to  leave  little  or  no  room  for  construc- 
tion. When  we  come  to  that,  the  only  sure  guide  for  the  courfcs 
will  be  to  look  at  the  substance,  sense,  and  object  of  the  law, 
and  with  the  aid  of  these  lights,  endeavor  to  ascertain  if  there 
has  been  a  substantial  compliance.  I  agree,  also,  that  the  mere 
want  of  recollection  of  the  witnesses,  that  the  testator  indicated 
the  instrument  to  be  his  will,  after  signing  the  attestation  clause. 
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ought  not  to  be  evidence  per  se  of  non-compliance  with  the  stat- 
ute. After  this,  there  should  be  something  like  alBSrmatiTe  proof 
of  the  want  of  publication. 

But  whatever  may  be  the  mode  that  may  hereafter  be  approved^ 
by  which  the  testator  may  indicate  that  the  instrument  the  wit- 
nesses are  requested  to  subscribe,  as  such,  is  intended  as  his 
will,  it  is  entirely  clear  nothing  to  that  effect  appears,  directly 
or  indirectly,  from  the  testimony  in  the  case  before  us.  Not  one 
word,  or  sign,  or  even  act,  passed  within  the  hearing  or  presence 
of  the  witnesses  at  the  time  of  the  execution,  tending  to  this 
effect.  The  testimony  presents  the  bald  case  of  an  execution 
according  to  the  forms  of  the  old  law,  without  at  the  time,  ad* 
verting  to  the  new  provision.  The  instrument  in  question,  can 
not,  therefore,  be  upheld  without  a  virtual  repeal  of  the  statute; 
and  though  I  may  not  admire  the  wisdom  of  the  change,  but 
have  preferred  the  solemnities,  as  I  think,  heretofore  understood 
in  this  state,  and  as  have  been  settled  by  the  recent  act  in  Eng- 
land, we  shall  unquestionably,  best  consult  our  duty,  as  well  as 
the  interest  of  all  hereafter  concerned  in  testamentary  disposi- 
tions, by  giving  full  force  and  effect  to  the  statute,  fixing  thereby 
a  well-known  and  permanent  rule  for  their  guide.  I  shall  there- 
fore vote  to  a£Sim  the  decree  of  the  court  below. 

By  Yebflanck,  Senator.  The  able  counsel  for  the  respondents^ 
in  the  course  of  his  argument,  assumed  and  argued  from  a 
speculative  principle,  from  which  I  can  not  refrain  from  ex- 
pressing my  dissent.  He  maintained  with  Blackstone  and 
Paley,  that  the  right  of  controlling  the  disposition  of  property, 
by  will  or  devise^  after  death,  is  entirely  the  creation  of  muni- 
cipal law,  directed  by  considerations  of  policy  and  general  ex- 
pediency; and  denied  it  to  be  in  any  sense  a  natural  right, 
merely  controlled  and  modified  by  positive  regulations.  This 
view  of  the  origin  of  the  right  necessarily  leads  to  a  more  strict 
exaction  of  the  terms  imposed  by  law  upon  the  execution  of 
testamentary  dispositions,  since  on  this  theory  the  right  itself 
rests  wholly  upon  a  previous  literal  compliance  with  the  express 
requisitions  of  law.  To  me  on  the  contrary  it  seems  clear,  in 
spite  of  high  legal  and  ethical  authority,  that  the  right  of  giv- 
ing to  others,  what  has  been  formed  or  rendered  valuable  by 
our  own  labor,  or  purchased  from  or  bestowed  by  those  whose 
labor  has  given  it  value,  must  last  to  the  very  moment  of  death. 
Thus  spake  the  voice  of  nature  in  the  earliest  patriarchal  times, 
and  so  it  still  speaks  in  the  rudest  nations;  whilst  the  most  cul* 
tivated  legal  reason  concurs  in  the  same  judgment,  and  pro- 
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nounoes  with  Mansfield,  that  '^  the  power  of  willing  naturally  fol- 
lows the  right  of  property:"  Wyndhafn  y.  Chetwynd^  1  Burr.  414. 
Why  has  not  he  who  has  the  right  to  give  to  whom  he  pleases, 
throughout  all  the  rest  of  his  life,  the  same  right  at  his  last 
hour,  or  in  anticipation  of  his  last  hour?  The  legal  right  to 
bequeath  personal  property  has  been  acknowledged  and  exer- 
cised from  the  most  remote  antiquity,  and  in  all  nations.  That 
of  devising  real  estate  was  restricted  in  some  countries  upon 
ayowed  or  obvious  grounds  of  public  policy,  peculiar  to  their 
own  institutions.  It  was  so  by  our  ancient  common  law,  for 
leasons  of  feudal  policy,  the  very  same  that  forbade  alienation 
by  deed,  or  the  sale  of  a  man's  own  land  during  his  life.  When 
therefore  our  statute  law  enacted  that  all  persons  (with  certain 
named  exceptions)  might  devise  or  bequeath  real  or  personal 
property,  the  legislature  did  in  that  respect  precisely  what  had 
been  done  as  to  the  right  of  selling  land  when  it  was  enacted 
that  ''any  person  capable  of  holding  land  might  also  convey 
it."  In  both  cases  the  common  law  restriction  of  natural  right 
was  repealed,  whilst  for  the  purposes  of  security  and  justice 
various  formalities  were  made  necessary  to  the  execution  and 
proof  of  deeds  and  wills  as  essential  to  tiieir  evidence  and  proof 
of  authenticity;  for  this  natural  right,  like  all  other  natural 
rights  exercised  in  human  society,  can  be  regulated  and  modi- 
fied by  law  for  the  common  good.  It  may  be  limited,  restrained, 
regulated  by  positive  enactment.  It  is  upon  this  principle  of 
original  right,  prior  to  any  statute,  that  courts  have  always 
rightiy  looked  to  the  intent  of  the  testator  and  favored  its  exe- 
cution. But  if  that  right  existed  only  by  means  of  law,  in- 
tention would  be  nothing;  the  right  would  not  exist  till  the 
requisitions  of  law  conferring  it  had  been  literally  complied 
with.  This  distinction  is  admirably  summed  up  by  Dr.  John- 
son, in  a  very  remarkable  example  of  his  logical  talent,  a  dis- 
cussion of  certain  points  of  Scotch  law,  for  the  use  of  his 
admiring  biographer.  '*  All  possessions  are  by  natural  right 
wholly  in  the  power  of  the  present  owner,  and  may  be  sold, 
given,  or  bequeathed,  absolutely  or  conditionally,  as  judgment 
shall  direct  or  passion  incite.  But  natural  right  would  avail 
little  without  the  protection  of  law,  and  the  primary  notion  of 
law  is  restraint  in  the  exercise  of  natural  right.  A  man  there- 
fore in  society  is  not  fully  master  of  what  he  calls  his  own,  but 
he  still  retains  all  the  power  which  law  does  not  take  from  him." 
The  question  then  in  eveiy  case  like  the  present,  is  not  whether 
the  testator  has  become  entitied  to  devise,  by  full  compliance 
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with  the  letter  of  the  law,  but  whether  there  has  been  such  a 
neglect  of  the  legal  requireftients  enacted  to  guard  against  fraud, 
as  to  make  the  will  inoperative,  as  an  evidence  of  intention,  and 
consequently  to  leave  the  properly  to  be  governed  by  the  gene- 
ral laws  of  descent  or  distribution. 

The  practical  results  to  which  these  opposing  views  of  an  ap- 
parently theoretical  principle  may  often  lead,  will,  I  trust,  ex- 
cuse this  digression  upon  a  doctrine  much  insisted  upon  in  the 
argument;  and  although  it  is  not  immediately  necessaiy  to  sup- 
port my  own  conclusions  in  the  present  case,  I  think  it  may  be 
of  much  importance  in  the  decision  of  some  other  of  th^ 
numerous  cases  of  litigated  wills  upon  which  we  are  soon  to 
pass.  Upon  the  principles  just  stated,  I  regard  the  require- 
ments of  our  statute  as  to  the  execution  and  proof  of  wills  as 
being  merely  the  prescribed  rules  for  the  evidence,  pronounced 
by  law  to  be  indispensably  necessaiy  to  prove  the  disposing 
mind  and  will  of  the  testator,  and  the  authenticity  of  the  testa- 
ment; both  of  these  being  subjects  peculiarly  open  to  imposi- 
tion, to  artifice  and  error.  The  law,  therefore,  prescribes  that 
''  every  last  will  and  testament  shall  be  executed  and  attested 
in  the  following  manner:  1.  It  shall  be  subscribed  by  the  tes- 
tator at  the  end  of  the  will;  2.  Such  subscription  shall  be  made 
by  the  testator  in  the  presence  of  each  of  the  attesting  wit- 
nesses, or  shall  be  acknowledged  by  him  to  have  been  so  made 
to  each  of  the  witnesses;  3.  The  testator,  at  the  time  of  mak- 
ing such  subscription,  or  at  the  time  of  acknowledging  the 
same,  shall  declare  the  instrument  so  subscribed  to  be  his  last 
will  and  testament;  4.  There  shall  be  at  least  two  attesting 
witnesses,  each  of  whom  shall  sign  his  name  as  a  witness  at  the 
end  of  a  will  at  the  request  of  the  testator;  and  5.  The  wit- 
nesses shall  write  opposite  their  names  their  respective  places  of 
residence:"  2  R.  S.  64,  sec.  40.  This  last  requirement  seems, 
however^  not  essential  to  the  proof,  but  is  enforced  by  a  penalty 
for  neglect. 

Did,  then,  the  testatrix,  in  the  case  before  us,  give  the  re- 
quired evidence,  by  declaring  the  instrument  signed  and  wit- 
nessed to  be  her  last  will  and  testament?  This  question  in- 
volves the  consideration  of  two  points:  one  of  law,  the  other  of 
evidence.  What  is  meant  by  the  declaration  required?  Unless 
we  resort  to  that  artificial  system  of  interpretation,  by  which 
any  words  may  be  made  to  mean  anything,  the  word  "  declare" 
will  be  always  found  to  signify  distinctly,  "  to  make  known,  to 
assert  to  others,  to  show  forth;"  and  this  in  any  manner,  either 
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by  words  or  by  acts,  in  writmg,  or  by  signs.  Thus,  in  our 
English  Bible,  we  read:  ''Declare  ye  among  ihe  heathen,  pub- 
lish, conceal  not;**  an  example  at  once  and  an  explanation;  the 
same  idea  being  enforced  and  illustrated  after  the  usage  of  the 
Hebrew  parallelisms,  in  other  words.  So  again  of  declaration 
by  signs  or  other  indications,  it  is  said:  '*  Te  are  manifestly  de- 
clared to  be  the  epistle  of  Gk>d."  It  is  useless  to  multiply  ex- 
amples, as  all  usage  shows  that  ''  to  declare"  to  a  witness  that 
the  instrument  subscribed  was  the  testator's  will,  must  mean 
^'  to  make  it  at  the  time  distinctly  known  to  him  by  some  asser- 
tion, or  by  clear  assent  in  words  or  signs." 

The  history  of  this  branch  of  the  law,  shows  that  the  subject 
of  positive  external  declaration  must  have  been  intended  to  be 
legislated  upon  in  our  revision  of  the  statutes.  The  long  series 
of  decided  cases  upon  the  perpetually  arising  question,  how  far 
proof  of  the  testator's  knowledge  that  the  paper  signed  by  him 
was  a  will,  was  or  was  not  sufiElcient  without  farther  publication, 
proves  incontestably  that  the  minds  of  the  revisers  and  of  the 
revising  legislature  were  called  to  the  subject  and  all  its  dis- 
tinctions and  difficulties.  Eminent  judges  (as  Lord  Hardwicke 
in  Ross  V.  Ewen,  3  Atk.  161)  had  held  that  publication  was 
essential  to  the  execution  of  a  will;  and  that  "  tixe  mere  written 
declaration  in  the  instrument  that  it  was  a  will  was  not  suffi* 
cient;"  whilst  in  other  and  later  decisions,  here  and  in  England, 
it  has  been  held  with  Lord  Mansfield  that  ''  the  witnesses  need 
not  know  the  contents,  need  not  see  the  testator  sign,  that  it 
was  sufficient  if  he  acknowledged  his  signature,  for  he  may 
deliver  it  as  a  deed:"  Wyndham  v.  Chettoynd,  1  Burr.  421. 

The  signing  of  papers  purporting  to  be  wills  by  persons  near 
death,  supposing  that  they  signed  some  other  instrument,  was  a 
danger  such  as  demanded  consideration  whether  it  might  not  be 
excluded  by  positive  legislation.  I  accordingly  agree  with  the 
chancellor,  that  considering  the  explicit  language  of  the  statute 
in  reference  to  the  doubts  under  the  former  statutes,  and  in  con- 
nection with  the  fact,  that  the  legislature  deliberately  changed 
the  language  of  those  former  acts,  there  can  be  no  reasonable 
doubt  that  the  law-makers  meant  to  require  an  absolute  publica- 
tion at  the  time  of  the  signing  or  acknowledgment.  This  legal 
and  historical  external  evidence  of  the  legislative  intent  cor- 
responds with  and  supports  the  natural  and  obvious  interpreta- 
tion of  the  statute  itself.  When,  therefore,  it  was  determined 
that  such  a  declaration  should  be  made  essential  to  the  due 
proof  of  wills,  as  the  necessaiy  evidence  of  the  testator's  real 
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intent,  it  was  expressly  enacted  that  this  declaration  should 
be  made  to  each  attesting  witness  at  the  time  of  execution  or 
acknowledgment.  How,  then,  can  this  positiye  requirement  be 
satisfied,  except  by  the  testator  personally  making  the  fact  of 
his  own  understuiding  and  intention  known  to  the  witnesses 
at  the  time  by  such  express  words  or  signs  as  could  leave  no 
doubt  in  their  minds  ?  This  provision  is  just  as  imperatiye  as 
that  requiring  two  witnesses  to  the  will,  though  otherwise  a  sin- 
gle one  might  ordinarily  be  sufficient.  They  are  both  of  them 
strict  rules,  prescribed  by  precautionary  policy  for  the  govern- 
ment of  those  who  alone  can  give  the  legal  effect  to  the  testa- 
ment. 

Here  the  evidence  shows  conclusively  that  the  testatrix  made 
no  verbal  declaration  to  the  witnesses,  did  not  cause  them  to 
read  any  written  declaration,  nor  in  any  other  way  render  it 
clear  that  she  might  not  have  thought  the  instrument  signed 
and  acknowledged  was  a  deed  or  lease  instead  of  a  will.  There 
was  at  the  end  of  the  instrument  an  attestation  clause,  setting 
forth  in  the  customary  form,  that  the  testatrix  "  acknowledged 
to  each  witness  that  she  subscribed  the  same  and  declared  it  to 
have  becB  her  last  will  and  testament."  This,  if  the  witnesses 
had  been  asked  to  read  it  by  the  testatrix,  or  in  her  hearing, 
would  have  been  a  silent  but  clear  declaration.  But  it  was  not 
read  by  them.  The  appellant's  counsel  maintained,  that  know- 
ing the  contents  of  the  will  and  the  concluding  attesting  clause, 
the  testatrix,  when  she  acknowledged  her  signature  ''  for  the 
purposes  therein  mentioned,"  made  the  declaration  her  own,  as 
much  as  if  she  had  distinctly  repeated  it;  so  that  she  virtually 
declared  her  signing  to  be  for  the  purpose  of  authenticating  her 
last  will  and  testament.  This  might  tend  to  show  her  intent, 
and  if  she  had  shown  that  clause  to  the  witnesses,  or  had  it 
read  by  another  person,  and  assented  to  it,  that  would  have 
been  a  declaration,  a  making  known  her  will  to  the  witnesses. 
But  presuming  the  written  attestation  to  have  been  correctly 
understood  by  the  old  lady,  it  was  in  fact  merely  a  declaration, 
written  to  be  made  known .  thereafter  to  others,  and  not  one 
made  at  the  time  to  the  witnesses. 

With  respect  io  the  evidence  necessary  to  prove  a  declaration , 
I  do  not  doubt  that  the  proved  or  acknowledged  signatures  of  wit- 
nesses to  a  will,  bearing  above  their  names  an  attestation  of  the 
required  declaration,  must  be  good  presumptive  evidence  of  an 
actual  declaration,  and  sufficient  to  prove  the  will  if  not  refuted. 
Such  would,  of  necessity,  be  the  case  upon  the  absence  or  death 
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of  BubBoribiiig  mtnesses,  and  the  proof  of  their  handwriting  by 
others,  according  to  the  statate.  But  in  every  case  the  dear 
probability  must  always  be,  that  the  witnesses  would  not  have 
signed  the  attestation  of  due  publication,  had  it  not  agreed  with 
the  fact,  so  that  this  must  be  the  legal  presumption  until  ex- 
pressly contradicted.  The  mere  absence  of  additional  proof 
would  not  negative  this  presumption.  Here,  however,  we  have 
the  testimony  of  the  subscribing  withesses  themselves,  direct  and 
positive,  that  they  did  not  read  this  declaratory  clause,  and  that 
nothing  passed  that  could  indicate  any  intent  to  inform  them 
that  they  were  witnessing  a  will,  and  not  a  deed  or  lease.  The 
circumstance  of  the  testatrix  having  directed  the  addition  of  the 
witnesses'  residence  to  their  names,  tends  to  show  her  own  knowl- 
edge of  the  character  of  the  instrument  (though  not  conclusively), 
but  proves  nothing  as  to  any  design  of  thus  indirectly  informing 
others  that  this  was  her  will,  since  neither  she  nor  they  might 
know  that  this  was  the  peculiar  mode  required  by  law  for  the 
attestation  of  wills. 

In  the  absence  of  adverse  testimony,  the  strong  presumption  of 
the  truth  of  the  written  attestation  being  correct,  when  the  signa- 
tures of  the  witnesses  were  acknowledged  or  proved,  would  estab- 
lish the  will.  But  that  presumption  is  not  like  that  in  favor  of  a 
written  contract  binding  the  parties  signing  it,  and  shutting  out 
contradictory  parol  testimony.  It  is,  in  itself,  proof  of  no  higher 
order  than  parol  testimony,  and  as  such,  is  subject  to  explana- 
tion or  refutation,  as  much  as  receipts,  certificates  of  the  proof 
of  deeds,  and  similar  written  documents,  which  are  in  them- 
selves prima  faciey  satisfactory  proof:  1  R.  S.  759. 

This,  therefore,  is  incontestably  a  case  where  the  open  evidence 
of  knowledge  and  intent,  demanded  by  our  law,  in  order  to  ex- 
clude the  possibility  of  delusion  or  deception,  and  to  authenti- 
cate wills,  has  not  been  furnished.  The  will  has,  therefore,  not 
been  proved  according  to  law,  any  more  than  if  it  had  but  a 
single  witness;  and  the  estate  must  pass  under  the  general  laws  of 
descent  and  distribution.  I  place  my  opinion  exclusively  upon 
this  ground.  The  intimation  of  actual  deception,  made  in  argu- 
ment and  countenanced  in  the  chancellor's  opinion,  is  not  to  my 
understanding,  supported  by  proof  or  probability  sufficient  to 
authorize  the  impeachment  of  the  witnesses  or  the  legatees. 
The  naked  fact  of  a  testatrix  preferring  those  relations  or  de- 
scendants with  whom  she  resides,  to  others  at  a  distance,  rather 
tends  to  support  the  will  than  to  invalidate  it;  and  at  any  rate 
ought  not  to  expose  any  one  to  the  imputation  of  criminal  aiii« 
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fioe.  The  only  effect  of  this  part  of  the  evidence  on  my  mind, 
was  to  show  the  possibility  of  such  a  deception,  and  thus  to 
support  the  policy  of  our  legislation  and  strengthen  the  reasons 
for  its  strict  judicial  application. 

On  the  question  being  put,  Shall  this  decree  be  reyersed?  all 
the  members  of  the  court  present  at  the  argument  of  the  case  an- 
swered in  the  negative.  Whereupon  the  decree  of  the  chancellor 
was  a£Bnned. 


POBUOATION  OF  WiLL,  Necbssitt  akd  Suvfioikmct  OF:  SeeSwett  T.  Board* 
man,  2  Am.  Dec.  16;  SmaU  v.  SmaU,  16  Id.  253;  Higdan's  Will,  22  Id.  S4; 
Dewey  v.  Dewey,  35  Id.  367.  See  also  the  note  to  GtUhrie  v.  Oioen,  36  Id.  316. 
To  the  point  that  any  oommanication,  by  words  or  otherwise,  by  the  testator 
to  the  witnesses  to  a  will  indicating  an  Intention  to  give  effect  to  the  paper  as 
a  will,  is  a  sufficient  publication,  the  principal  case  is  cited  in  Doe  y.  Bue,  2 
Barb.  203;  Seguine  v.  Segnine,  Id.  393;  WkUbeck  v.  PaOereon,  10  Id.  611; 
Torry  y.  Botoen,  15  Id.  305;  Nipper  v.  Oroeebeck,  22  Id.  671;  Simmone  y. 
JSimmone,  26  Id.  77;  Trustees  v.  Calhoun,  38  Id.  160;  Thompson  v.  LeasietU, 
3  Han,  395;  S.  C,  6  F.  &  C.  80;  Gilbert  v.  Knox,  52  N.  Y.  130;  Thompson  y. 
Stevens,  62  Id.  635;  Vcm  Hooser  y.  Van  Hooser,  1  Redf.  368;  Brown  y.  De 
SMing,  4  Sandf.  16. 

Merk  Want  of  Recollection  or  Witnesses  to  a  will  is  not  fatal  where  it 
is  properly  signed  and  attested  and  there  is  other  evidence  to  show  that  at 
the  time  the  testator  called  the  paper  his  will  and  requested  the  witnesses  to 
attest  it:  Dewey  v.  Dewey,  35  Am.  Deo.  367.  The  doctrine  laid  down  by  the 
chief  justice  in  the  principal  case  to  the  effect  that  if  the  attestation  clause 
is  in  proper  form,  and  shows  publication  and  other  requisites  to  due  ezecn- 
tion,  the  will  is  not  invalid  although  the  witnesses  have  forgotten  the  &ots,  is 
approved  in  Lewis  y.  Lewis,  13  Barb.  26;  S.  C,  in  court  of  appeals,  UN.  Y. 
224;  Cheeney  v.  Arnold,  18  Barb.  438;  Weir  v.  lUzgerald,  2  Bradf.  73;  Von 
Bqffman  v.  Ward,  4  Eedf.  260;  Chrant  y.  Grant,  1  Sandf.  Ch.  240;  Brown  y. 
Clark,  77  N.  Y.  372. 

BxEOUTiON  AND  ATTESTATION  OF  WiLLS  Qeneballt:  See  Dewey  y.  Dewey, 
35  Am.  Dec.  367,  and  note  citing  other  cases  in  this  series.  See  also  the  note 
to  Guthrie  v.  Oioen,  36  Id.  316.  The  principal  case  is  the  leading  New  York 
decision  as  to  what  constitutes  due  execution  and  attestation  of  a  will  under 
the  statutes  of  that  state.  It  is  cited  as  to  what  is  a  sufficient  compliance 
with  the  requisites  of  the  statute  in  Heady's  Will,  15  Abb.  Pr.  N.  S.  218; 
BuHer  v.  Benson,  1  Barb.  530;  Morris  v.  Kniffin,  37  Id.  340,  341;  Chc^ffee  v. 
Baptist  etc.  Convention,  10  Paige  Gh.  92;  Bobinson  y.  Smith,  13  Abb.  Pr.  363; 
Baskin  v.  Baskin,  36  N.  Y.  421. 
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[36  WSHDBXX,  425.] 

Td  Make  Guarantt  Negotiable  as  Part  of  Note  to  which  it  relates,  it 
must  be  on  the  note  itself,  or  annexed  to  it,  in  the  nature  of  un  allonge, 

Obneral  Guabantt  of  Negotiable  Note  by  Separate  and  Distinct 
Instrument,  containing  no  words  of  negotiability,  is  not  negotiable,  and 
can  not  be  sued  on  by  an  assignee  of  the  note  and  guaranty,  in  his  own 
name. 
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Ebbob  from  the  supieme  court  in  an  action  of  assmnpeit  on  a 
goaniniy  executed  by  the  defendants'  testator,  the  nature  of 
which  is  stated  in  the  opinion  of  the  chancellor,  the  plaintiff 
being  an  assignee  of  the  guaranty  and  the  note  to  which  it  re- 
ferred. Plea,  non  aasumpsii.  The  principal  defense  ^^as  that 
the  guaraniy  was  not  negotiable,  and  that  the  plaintiff,  therefore, 
could  not  sue  thereon.  Another  defense  was  that  the  note  and 
guaraniy  were  taken  by  plaintiff's  assignor,  one  Frye,  on  a  loan 
of  money  made  in  consideration  of  the  note  and  guaranty  being 
put  into  his  hands  for  collection  in  yiolation  of  the  act  of  1818, 
the  said  Frye  being  a  practicing  attorney,  and  that  therefore  the 
said  note  and  guaranty  were  void  in  the  plaintiff's  hands.  Ver- 
dict and  judgment  for  the  defendant,  and  the  plaintiff  brought 
error.  The  action  was  originally  brought  against  the  defend- 
ants' testator  in  person,  but  upon  his  death  after  the  writ  of 
error  was  sued  out,  his  executors  were  substituted  as  defendants 
in  error. 

TT.  Kent,  for  the  plaintiff  in  error. 

(7.  (y Connor^  for  the  defendants  in  error. 

By  Walwobih,  Chancellor.  The  testator  in  this  case,  by  a  sepa- 
rate and  distinct  instrument,  which  contained  no  words  of  nego- 
tiability, and  was  not  indorsed  or  written  upon  the  note,  guaran- 
teed the  payment  of  a  note  at  sixty  days,  drawn  by  W.  A. 
Blackney  and  E.  C.  Blackney,  payable  to  the  order  of  W.  Wat- 
son of  New  Milford,  W.  Watson  of  Pearl  street,  and  D.  S. 
Tuthill,  for  three  hundred  dollars:  which  guaranty,  as  the 
plaintiff  alleges,  was  executed  for  the  purpose  of  enabling  one 
of  the  indorsers  of  the  note  to  raise  money  thereon  from  D.  M. 
Frye.  Frye,  who  held  the  note  and  guaranty  when  the  note  be- 
came due  and  payable,  or  rather  the  guaranty  and  a  note  not 
correctly  described  in  such  guaranty,  finding  that  the  validity 
of  his  title  to  the  note  would  be  disputed,  transferred  the  note 
and  the  guaranty  to  the  plaintiff  McLaren,  who  sued  the  per- 
sonal representatives  of  the  guarantor,  in  his  own  name,  to  en- 
able him  to  use  Frye  as  a  witness  to  disprove  the  defense  which 
it  was  anticipated  would  be  set  up. 

Several  questions  were  raised  upon  the  argument,  which  I 
have  not  thought  necessary  to  notice,  as  I  am  perfectly  well  sat- 
isfied that  the  objection  that  this  separate  guaranty  was  not  ne- 
gotiable, so  as  to  authorize  the  assignee  to  bring  a  suit  thereon 
in  his  own  name,  is  well  taken.  A  guaranty  indorsed  upon  a 
negotiable  note,  whereby  the  guarantor  agrees  with  the  holder 
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of  the  note  that  he  will  be  answerable  that  the  note  shall  be  paid 
to  h\m  or  to  his  order,  or  the  bearer  thereof,  when  it  becomes 
due,  is  probably  negotiable  by  the  transfer  of  the  note  upon 
which  it  is  written;  for  it  is  in  fact  a  special  indorsement  of  the 
note,  or  more  properly  a  negotiable  note  in  itself.  But  to  make 
a  goaranty  negotiable  as  a  part  of  the  note  to  which  it  rehites, 
it  must  be  on  the  note  itself,  or  at  least  it  must  be  annexed  to 
it:  in  the  nature  of  un  allonge  or  eking  out  of  the  paper  upon 
which  4he  note  is  written. 

There  is  a  mercantile  guaranty,  recognized  by  the  codes  of 
commerce,  both  of  France  and  Spain,  called  an  aval^  by  which 
the  payment  of  a  bill  of  exchange  may  be  guaranteed.  When 
the  form  of  the  aval  is  such  that  it  can  operate  as  a  general  in- 
dorsement, it  will  pass  to  any  subsequent  indorsee  or  holder  of 
the  bill,  in  the  same  manner  as  if  it  was  an  indorsement  on  the 
bill  itself;  but  when  it  is  restricted  in  its  terms,  as  in  the  case  of 
an  indorsement  filled  up  without  words  of  negotiabilily,  it  can 
only  be  sued  by  the  person  to  whom  it  is  given:  Code  of  Com. 
of  France,  Bod.  Transl.,  B.  1,  art  142;  Code  of  Com.  of  Spain, 
in  French,  by  Foucher,  p.  165,  tit.  1,  sec.  6,  arts.  477,  478.  But 
to  make  the  guarantor  liable  in  those  cases  the  same  protests 
and  notices  are  necessary  as  in  the  case  of  a  real  indorser:  Cri- 
▼elli's  Diet.  Du  Droit,  tit.  Aval.  That  species  of  negotiable 
mercantile  guaranty,  is  not  even  co-extensive  with  those  coun- 
tries where  the  civil  law  prevails;  for  in  the  case  of  GooUty  v. 
LawrefncCy  4  Martin,  640,  the  supreme  court  of  Louisiana  held 
that  a  guaranty  of  that  nature  was  not  known  to  the  laws 
of  that  state,  but  must  be  governed  by  the  rules  of  other  spe- 
cial contracts.  See  also,  3  llartin  (N.  B.)  659;'  10  La.  874.' 
And  Mr.  Bell,  the  distinguished  commentator  on  the  com- 
mercial law  of  Scotland,  where  the  civil  law  also  prevails,  dis- 
tinctly expresses  the  opinion  that  the  separate  guaranty  of  a  bill 
or  note  is  not  negotiable  so  as  to  authorize  a  subsequent  holder 
to  sue  on  it  in  his  own  name:  1  Bell's  Comm.  on  Com.  Law  of 
Scotland,  876. 

There  is  nothing  in  the  particular  drcumstanoes  of  this  case» 
which  can  justify  the  court  in  overturning  the  established  prin- 
ciples of  law  relative  to  the  negotiability  of  written  instruments, 
for  the  purpose  of  enabling  the  real  party  to  the  litigation  to  sell 
his  interest  to  a  third  person,  and  to  become  a  witness  to  sup- 
port the  claim.    And  as  I  have  no  doubt  as  to  the  correctness  ol 
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tiie  decision  of  the  court  below,  upon  the  question  1  have  thus 
examined,  1  shall  vote  to  affirm  the  judgment. 

Yebplakce,  Senator,  delivered  an  opinion  in  favor  of  reversing 
the  judgment  of  the  supreme  court.  The  chief  points  relied  on 
by  him  to  sustain  the  action  are  given  in  the  following  K^'n(>psis: 

1.  The  taking  of  the  note  and  guaranty  by  Frye  was  not  in 
violation  of  the  act  of  1818,  although  Frye  was  a  practicing  at- 
torney, because  it  came  within  the  exception  in  that  act  in  favor 
of  paper  taken  ''  in  payment  of  a  debt  antecedently  contracted," 
or,  in  part  at  least,  as  collateral  security  for  such  a  debt,  for,  as 
appeared  from  Frye's  testimony,  to  which  the  verdict  hIiows  that 
the  juiy  gave  credit,  there  was  a  prior  debt  of  one  hundretl  dol- 
lars and  a  new  loan  of  two  hundred  dollars;  for  all  of  which  the 
note  and  guaranty  were  taken  as  collateral  security,  there  being 
an  express  understanding  and  stipulation  at  the  time  that  the 
borrower  ytza  to  have  the  right  to  pay  the  whole  amount  and 
take  up  the  note  before  it  became  due  and  receive  back  his  secu- 
rity. Such  an  agreement  was  wholly  inconsistent  with  the  idea 
of  an  absolute  purchase  of  the  note  and  guaranty,  or  of  a  loan 
made  in  consideration  of,  or  as  inducement  for  placing  the  note 
in  Frye's  hands  for  collection,  within  the  purview  of  the  act  re- 
ferred to. 

2.  The  principal  question,  however,  is  as  to  whether  or  not 
the  guaranty  is  of  such  a  nature  that  the  plaintiff,  as  assignee, 
can  sue  upon  it  in  his  own  name.  The  guaranty  is  general  in  its 
terms,  not  being  a  stipulation  with  any  person  named.  The 
supreme  court  intimate  an  opinion  that  if  the  guaranty  had  been 
written  on  the  note  it  might  have  been  treated  as  a  mere  indorse- 
ment by  striking  out  all  but  the  name  of  the  guarantor,  but 
that  a  separate  guaranty  did  not,  like  an  indorsement,  run  with 
the  note,  but  must  be  limited  to  the  immediate  parties,  like  other 
choses  in  action.  But  such  a  distinction  is  expressly  contrary 
to  VAmoreaux  v.  HeurU,  6  Wend.  807,  where  it  was  held  that  an 
indorsed  guaranty  could  not  be  treated  as  a  mere  indorsement^ 
but  was  a  special  contract  with  the  first  taker  just  the  same  as  if 
written  on  a  separate  paper. 

What  is  the  real  undertaking  or  promise  of  a  guarantor?  A 
guaranty  is  essentially  a  warranty  of  some  act  or  debt  of  an* 
other,  an  undertaking  that  another  shall  perform  his  contract, 
the  latter  at  the  same  time  remaining  liable  for  his  own  default. 
The  warranty  may  be  either  of  a  prior  or  of  a  future  debt  or 
contract.  If  the  former,  there  must  be  some  good  consideration 
received  by  the  guarantor;  if  the  latter,  the  giving  of  credit  to 
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the  person  whose  debt  or  contract  is  guaranteed  upon  the  faith 
of  the  engagement  of  secondaiy  liabiliiy  held  out  by  the  guar- 
antor is  sufficient  consideration  of  itself  to  support  the  guar- 
anty, upon  the  familiar  principle  that  consideration  for  a  promise 
may  consist  either  in  actual  benefit  to  the  promisor,  or  in  some 
prejudice,  suspension  of  right,  or  possibility  of  loss  to  the  partj 
accepting  the  promise:  3  Burr,  1663;^  1  Wms.  Saunders,  211,. 
note  2;  Jonea  v.  Ashbumham,  4  East,  455;  12  Wend.  381.' 

A  contract  of  guaranty  may,  like  other  contracts,  be  made 
with  the  person  specifically  named  to  be  answerable  for  another, 
and  if  accepted  by  the  person  to  whom  it  is  addressed  is  noi 
negotiable,  but  can  be  enforced  only  by  that  person.  On  the 
other  hand,  it  may  be  a  general  guaraniy  without  naming  any 
particular  person  to  whom  it  is  addressed.  In  the  case  of  other 
contracts,  as  where  an  offer  is  made  by  public  advertisement  to 
pay  a  certain  price  for  goods  of  a  certain  kind  delivered  at  a  cer- 
tain time  and  place,  a  general  offer  may  be  made  which,  when 
accepted,  becomes  a  contract  with  the  person  who  accepts  it: 
Cobham  v.  Upcott,  5  Yin.  Abr.  527,  cited  in  Fell  on  Guaranties, 
44.  The  same  rule  applies  to  a  general  offer  of  guaranty  of  the 
debts  or  contracts  of  another,  as  is  shown  by  the  authorities: 
FhUlipa  V.  Baleman,  16  East,  356;  WaUon  y.  Dodson,  3  Car.  &• 
P.  163;  Bradley  v.  Gary,  3  Greenl,  233."  The  undertaking  of 
guaranty  in  such  case,  though  general  in  offer,  becomes,  when 
accepted,  binding  between  the  guarantor  and  the  person  acting 
upon  the  faith  of  the  guaraniy.  But  such  a  guaraniy,  notwith- 
standing its  acceptance,  unless  made  negotiable  by  statute  or  by 
the  custom  of  merchants,  can  be  enforced  only  in  the  name  of  the 
direct  party  to  the  contract. 

There  is  a  distinction,  however,  between  an  ordinary  commer- 
cial guaranty,  as  of  a  credit  for  goods  purchased,  and  a  guaraniy 
of  a  negotiable  bill  or  note.  In  the  former  case  the  guaraniy  is 
of  some  specific  debt  or  debts  not  negotiable  in  the  hands  of  the 
creditor,  and  which  he  can  not  pass  away  to  another.  As  the 
primaiy  liability,  therefore,  can  go  no  further  than  the  first  par- 
ties, there  is  no  promise  by  the  guarantor  of  such  liability  to 
any  person  giving  a  subsequent  credit.  But  from  the  nature  of 
negotiable  paper  it  is  evident  that  a  general  guaraniy  of  such 
paper  is  a  positive  promise  or  undertaking  to  become  liable,  for 
the  original  promisor's  default  in  its  payment,  to  any  person 
who  may  become  the  holder  of  it  on  the  faith  of  such  guaraniy. 
The  promise  is  to  subsequent  indorsees  as  well  as  to  the  first 
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holder.  The  general  offer  of  guaranty  in  such  cases  is  an  offer 
of  an  indefinite  number  of  successiye  guaranties.  Though  the 
guaraniy  may  not  be  negotiable  in  itself,  it  is  a  collateral  promise 
to  each  person  who  may  in  turn  give  credit  to  the  note  so  guar- 
anteed; but  no  one  can  have  a  ground  of  action  on  the  gfuaranly 
who,  after  having  become  a  party  to  the  contract,  parts  with  the 
note.  The  promise  of  the  guarantor  is  in  effect  as  follows:  "  I 
promise  to  any  person  who  may,  upon  the  faith  of  this  promise, 
become,  by  purchase,  discount,  or  otherwise,  the  bona  fde 
holder  of  tiiis  note,  to  pay  the  same  in  case  of  its  not  being  duly 
paid  when  at  maturity." 

The  consideration  of  such  guaraniy  may  be  one  of  direct  ben- 
efit to  the  guarantor,  or  it  may  be  merely  the  value  of  the  note 
paid  at  his  request  and  on  his  credit  to  the  person  for  whose 
benefit  the  note  was  made.  The  latter  was  the  case  in  this  in- 
stance. It  is  not  necessary  to  the  validity  of  such  a  guaranty 
that  the  consideration  should  be  expressed  in  it  as  required  by 
the  statute,  in  other  cases  of  guaranty,  because  the  promise  is 
not  collateral  but  independent.  It  is  a  new  contract  upon 
which  the  plaintiff  in  the  present  case  took  the  note,  and  his 
exposure  to  loss  is  sufiGlcient  consideration  to  support  it.  The 
only  authority  really  opposed  to  the  view  here  taken  is  L'Amo- 
reaux  v.  Hewii^  before  cited.  Other  cases  apparently  adverse 
are  those  where  the  guaranty  is  not  general,  but  is  a  special 
agreement  with  a  person  or  persons  specifically  mentioned,  as 
in  BarringUm'a  case,  2  Sch.  &  Lef.  113.  An  analogous  case  to 
the  present  would  be  one  where  a  well-known  capitalist,  in  con- 
sideration of  ample  security  and  a  commission,  should  by  pub- 
lic advertisement  guaranty  the  bills  of  a  bank  of  doubtful  credit. 
Such  a  guaranty  would  be  binding  when  accepted,  as  was  said 
in  Phillips  v.  BcUemariy  16  East,  355,  and  would  go  with  each 
bill  of  the  bank  as  it  passed  from  hand  to  hand. 

The  opinion  here  expressed  is  supported  by  another  view  of 
the  law,  though  it  is  not  rested  upon  it:  The  ''  custom  of  mer- 
chants" as  to  bills  of  exchange  is  not  merely  the  local  usage  of 
England;  it  is  the  usage  of  the  whole  commercial  world. 
It  passed  over  from  the  continent  to  England  with  the 
extension  of  commerce.  Hence  continental  writers  on  this 
subject,  such  as  Pothier,  are  cited  and  recognized  as  au- 
thorities in  England.  Though  the  practice  of  general  prof- 
fers or  undertakings  of  guaranty  of  negotiable  paper,  in- 
tended to  accompany  the  paper,  is  not  very  common  in  Eng- 
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land,  it  is  well  known  on  the  continent  of  Europe, 
guaranty,  called  by  the  French  aval,  and  by  the  German  civilianfl 
avalltim,  is  given  either  by  indorsement  on  the  bill  or  by  a  ae- 
parate  writing.  By  the  French  code  the  guarantor  is  bound  in 
the  same  way  as  the  drawer  and  indorser:  Code  de  Gonunerce» 
liv.  1,  tit.  8,  sees.  141,  142.  The  same  law  exists  in  Belgium, 
Holland,  generally  in  Italy,  and  in  Germany.  Pothier  sayi 
that  the  guaranty  may  be  either  special  or  general,  the  latter 
giving  the  holder  the  same  right  of  action  that  any  party  may 
have  against  the  drawer.  The  strict  form,  he  says,  is  to  write 
it  on  the  bill  itself,  but  it  is  commonly  made  by  a  separate 
writing:  Pothier,  Gontrai  da  Change,  pt.  2,  sec.  50.  The  same 
usage  and  legal  rule  prevail  in  Scotland:  1  Bell's  Com.  376. 
This  custom  has  probably  passed  over  to  New  York  from  our 
early  Dutch  colonists,  or  hrom  Scotch  and  French  merchants 
settled  among  us.  At  any  rate,  a  custom  of  general  and  inde- 
finite guaranty  of  commercial  paper,  either  on  the  paper  itself 
or  on  a  paper  referring  to  it,  is  well  known  among  the  business 
men  of  New  York,  and  it  is  with  the  understanding  that  the 
guaranty  passes  with  the  note. 

As  to  one  other  point  in  the  argument  it  is  sufficient  to  say, 
that  the  guarantor  does  not  stand  in  the  place  of  an  indorser, 
and  that  demand  and  notice  are  not  necessary  to  charge  the  for- 
mer. The  guarantor's  undertaking  is  not  conditional,  but  ab- 
solute, that  the  maker  shall  pay  the  note  when  due,  or  that  the 
guarantor  will  pay  it:  Alien  v.  BigtUmere,  20  Johns.  365  [11  Am. 
Dec.  288].  An  absolute  guaranty  waives  demand  and  notice  of 
non-payment:  BreedY,  EiUhauMe,  7  Conn.  628;  2Eent'sCom.  124. 

I  have  seen  a  case  decided  in  the  supreme  court  since  this 
opinion  was  prepared,  which  seems  to  me  to  support  the  opin- 
ion  at  which  I  have  arrived  in  this  case:  KUchell  v.  Bums,  24 
Wend.  456.  That  was  a  case  of  guaranty  on  a  note  payable  to 
S.  or  bearer,  and  the  guaranty  was  of  payment  to  S.  or  bearer. 
The  guitraniy  was  held  good  in  the  hands  of  a  subsequent 
holder,  and  negotiable  of  itself,  not  as  a  mere  indorsement, 
striking  out  the  guaranty.  There  can  be  no  difference  between 
a  promise  of  guaranty  to  the  future  bearer  of  a  note  payable  to 
bearer,  and  the  same  promise  to  the  future  holder  of  a  note  pay- 
able  to  order. 

An  affirmance  of  the  decision  of  the  supreme  court  in  thia 
case  would  leave  the  law  unsettled  and  contradictory,  while  a 
reversal  of  that  decision,  and  the  establishment  of  a  general  rule 
that  a  guaranty  of  negotiable  paper  in  any  form  may  be  en- 
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f oroed  by  any  one  taking  the  paper  on  the  faith  of  it,  will  aim- 
plify  and.harmonize  the  law. 

By  Bbadish,  President  of  the  Senate.  Although  several  points 
of  minor  importance  have  been  made  in  the  progress  of  this  case, 
the  main  question  presented  for  the  consideration  and  decision 
of  this  court,  is  whether  a  separate  guaranty  of  the  payment  of  a 
promissoiy  note  can  be  made  so  negotiable  as  to  run  along  with 
the  note,  and  be  available,  in  his  own  name,  in  the  hands  of  any 
holder  of  the  note,  other  than  the  party  to  whom  the  guaranty 
was  originally  given?  This  question,  although  of  considerable 
general  importance,  is  of  peculiar  interest  to  a  commercial  com- 
munity. The  transfer,  from  hand  to  hand,  of  negotiable  paper, 
with  their  various  collateral  guaranties,  enters  so  constantly 
into  the  hourly  transactions  of  commerce,  that  it  is  of  great  im- 
portance that  the  law  determining  the  precise  character  and 
effect  of  these,  should  be  well  settled  and  well  known.  Indeed, 
in  no  department  of  human  a£Eair8  are  fixedness,  uniformity, 
and  general  knowledge  of  the  laws  so  important  and  necessary, 
as  in  the  various  operations  of  trade  and  commerce.  Merchants 
contract  with  reference  to  the  laws.  Their  rights  and  their 
obligations  are  determined  by  them.  It  is  all  important,  there- 
fore, that  those  laws  should  be  fixed  and  known.  This  is  not 
more  essential  to  the  safety  than  it  is  to  the  prosperity  of  com- 
merce; and  should  be  kept  steadily  in  view  in  the  legislation 
and  judicial  proceedings  of  eveiy  enlightened  government  that 
would  foster  and  protect  its  foreign  and  inland  trade. 

In  all  ages  of  the  world  it  has  been  the  policy  of  all  civilized 
nations  to  treat  commerce  with  great  favor  and  regard.  Its  ad- 
vancement and  protection  have  been  the  object  of  public  treaties; 
while  its  usages  have  constituted  no  inconsiderable  part  of  mu- 
nicipal and  international  law.  So  great  has  been  the  deference 
paid  to  the  custom  of  merchants,  that  it  has  not  only  been  re- 
ceived as  law  in  itself,  but  has  even  been  permitted  to  modify 
the  common  law  of  the  land.  In  England  so  early  as  the  reign 
of  James  I.,  Chief  Justice  Hobart  declared  the  custom  of  mer- 
chants to  be  a  part  of  the  common  law,  of  which  the  judges 
ought  to  take  notice:  Vanheath  v.  Ihimer,  Winch.  24;  and  Lord 
Ck>ke,  in  his  2  Institutes,  p.  404,  speaking  of  the  Lex  Mercaioria^ 
says,  **  which,  as  hath  been  said,  is  part  of  the  laws  of  this 
realm." 

It  is  a  general  rule  of  the  common  law,  that  choses  in  action 
are  not  negotiable.  But  so  early  as  the  fourteenth  century,  in 
conformity  with  the  custom  of  merchants,  and  for  the  benefit  of 
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trade,  an  exception  was  made  to  this  general  rule  in  &Tor  of  for- 
eign bills  of  exchange;  and  in  the  seventeenth  centuiy  a  similar 
exception  was  made  in  favor  of  inland  bills.  Promissory  notes, 
from  the  same  in^uence  and  with  the  same  view,  to  the  encour- 
agement of  trade,  came  very  soon  to  enjoy  the  same  favor,  and 
be  invested  with  the  same  general  characteristics.  They  contin- 
ued to  be  so  considered  and  so  treated  until  their  character  was 
drawn  in  question  by  Lord  Chief  Justice  Holt,  in  the  case  of 
Gl&rk  V.  MaHin,  in  1702:  .2  Ld.  Raym.  757,  and  1  Salk.  129.  He 
denied  that  a  promissory  note,  by  the  custom  of  merchants,  had 
the  character  of  an  inland  bill  of  exchange;  or  that  an  action 
of  debt  could  be  maintained  upon  it  as  such.  The  several  cases 
of  Potter  V.  Pearson^  2  Ld.  Raym.  759;  Burton  v.  Sauier,  Id.  774; 
WUliamB  V.  Cutting^  Id.  825;  and  BvJler  v.  CripSy  in  1703, 6  Mod. 
29,  followed  that  of  Clerk  v.  Martin^  and  adopted  its  doctrine. 
In  the  latter  case,  however,  the  court  adjourned  without  coming 
to  any  decision.  What,  therefore,  would  have  been  its  judg- 
ment, in  that  case,  was  at  the  time  considered  doubtful.  These 
doubts  as  to  what  was  the  law  upon  this  subject,  whether  orig- 
inating in  Lord  Holt's  excited  controversy  with  the  goldsmiths 
of  Lombard  street,  or  in  calm  and  deliberate  judgment,  is  im- 
material, they  led  to  the  enactment  of  the  statute  of  3  and  4 
Ann.  Without  here  stopping  to  consider  the  much  agitated 
question,  whether  this  statute  was  the  enactment  of  new  law,  or 
merely  declaratory  of  that  which  had  before  existed,  but  which 
had  been  drawn  into  doubt  by  recent  decisions,  it  is  sufiGicient 
that,  so  far  as  regards  promissory  notes,  it  was  substantially  re- 
enacted  by  the  legislature  of  this  state  in  1788.  It  was  revised 
and  simplified  in  1801;  and  again  revised  and  incorporated  in 
the  revised  statutes  of  1830.  It  has  since  continued,  and  is 
now  the  law  of  this  state. 

The  question  here  arises,  whether  this  guaranty,  written  on  a 
separate  piece  of  paper,  can  be  brought  within  the  provisions  of 
this  statute,  so  as  to  make  it  negotiable  and  enable  the  holder  of 
the  note  and  guaranty  to  bring  an  action  on  the  latter  in  his 
own  name  ?  It  is  certain  that  the  guaraniy  is  not  in  terms  em- 
braced within  the  statute;  and  it  would,  in  my  judgment,  be 
most  dangerous  to  extend  the  equily  of  the  statute  so  far  as  to 
include  this  case  within  its  tmdefinable  limits.  Waiving  then, 
as  before,  the  question  whether  the  statute  be  the  enactment  of 
new,  or  merely  the  declaring  of  the  old  law;  and  even  admit* 
ting  the  latter,  let  us  inquire  whether  that  custom  of  merchants^ 
which,  for  the  benefit  of  trade,  made  the  promissory  note  nego- 
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tiable,  can,  for  the  same  purpose,  be  made  to  apply,  with  like 
effect,  to  the  separate  guaranty  of  such  promissory  note  ?  It  is 
believed  that  no  such  custom  of  merchants  has  ever  existed,  or 
does  now  exist,  in  this  or  any  other  country;  and  on  the  con- 
trary, in  adopting  the  doctrine  advanced  on  the  part  of  the 
plaintiff  in  error  in  this  case,  this  court  would  be  carrying  the 
law  on  this  subject  one  step  beyond  the  legislation  or  known 
and  acknowledged  custom  of  merchants  in  any  country.  It  is 
true,  that  the  commercial  codes  of  France  and  Spain  and  the 
edicts  of  some  of  the  German  states,  do  recognize  as  negotiable 
a  separate  guaranty  of  promissory  notes  and  bills  of  exchange. 
These  separate  guaranties  are  called,  in  the  two  former  coim- 
tries,  avaly  and  in  the  latter  avaUum.  But  in  their  character 
and  effect,  they  are  to  all  intents  and  purposes  indorsements. 
They  give  the  same  rights  and  impose  the  same  obligations.  To 
charge  him  who  has  given  the  aval  or  avaUum,  the  same  notice  of 
demand  and  non-payment  is  necessary.  The  French  code  is  as 
follows:  "  Le  donneur  d'aval  est  tenu  solidairement,  et  par  les 
memes  voir  que  les  tireurs  et  endorseurs,  sauf  les  conventions 
differentes  des  parties:"  Tom.  1,  tit.  8,  sec.  8,  art.  42.  The 
Sx)anish  code  declares:  "  Si  Taval  est  con9u  en  termes  gene- 
raux,  et  sans  restriction,  celui  qui  le  foumit  repond  du  paiement 
de  la  lettre,  de  la  meme  mamiese  et  dans  les  memes  formes  que 
la  personne  dont  il  se  rend  garant:"  Sec.  6,  art.  478.  It  will 
thus  be  perceived  that  the  avaly  whether  on  the  note  or  bill 
itself,  or  a  separate  piece  of  paper,  and  it  may  be  either,  is  in 
effect  an  indorsement,  giving  the  same  rights  and  imposing  the 
same  and  no  other  obligations;  whereas  the  guaranty,  under  our 
laws,  is  a  special  and  absolute  contract  for  the  payment  of  the 
note  or  bill,  waiving  the  right  to  notice  of  demand  and  non-pay- 
ment, by  the  maker  or  acceptor.  In  adopting  the  doctrine  con- 
tended for,  therefore,  this  court,  while  it  would  impose  upon 
the  guarantor  all  the  obligations  of  an  indorserorone  who  gives 
an  avaly  would  depi:ive  him  of  the  important  right  to  notice,  en- 
joyed by  the  two  latter,  and  often  essential  to  the  safety  of  the 
party  entering  into  such  obligations.  The  court  would  thus,  as 
before  remarked,  carry  the  law  upon  this  subject  one  step  be- 
yond the  legislation  of  any  country,  or  any  known  custom  of 
merchants.  It  would,  in  short,  be  new  law,  and  for  its  estab- 
lishment wotdd  require  the  exercise  of  legislative  rather  than  of 
judicial  power.  Hitherto  the  courts  of  this  state  have  wisely, 
I  think,  adhered  to  the  general  rule,  that  to  charge  a  party  as  an 
indorser  of  negotiable  paper,  his  name,  or  the  name  of  his  firm, 
must  be  written  upon  the  paper  itself,  or  un  allonge.    A  sepa- 
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rate  guaranty  of  such  paper  has  been  considered  only  as  a 
special  contract,  not  negotiable,  and  of  course  available  in  his 
own  name  only  by  the  party  to  whom  it  was  originally  given. 

Our  courts  have  recognized  as  good,  indorsements  on  nego- 
tiable paper  in  the  form  of  a  guaranty  and  in  terms,  negotiable, 
being  to  order  or  bearer,  but  on  the  ground  that  these  were  in 
e^ect  new  bills,  and,  therefore,  valid  as  such,  and  not  merely  as 
guaranties  of  the  original  paper  so  indorsed.  This  was  the 
recent  case  of  Keickell  v.  Bums,  24  Wend.  45G,  and  of  other 
previous  cases. 

It  is  true  our  statutes  do,  as  the  law  did  before,  authorise  a 
separate  acceptance  of  a  bill  of  exchange.  If  in  this  provision 
of  the  statute,  and  in  the  interests  of  commerce,  a  reason  is  sup- 
posed to  exist  equally  applicable  to  a  separate  indorsement  or 
guaranty  of  the  payment  of  negotiable  paper,  let  the  aid  of  the 
legislature  be  invoked  to  give  that  provision  such  extension. 
This  court  has  no  power  to  do  so,  even  if  it  were  universally  ad* 
mitted  to  be  desirable.  What  would  be  wise  or  desirable  law  is 
one  thing;  what  is  actually  the  law  may  be  another  and  a  veiy 
different  thing.  While  the  former  regards  exclusively  the  legis- 
ture,  the  judiciaiy  can  be  governed  only  by  the  ktter.  In  this 
case,  therefore,  concurring  fully  in  the  judgment  of  the  supreme 
court,  and  in  the  satisfactory  reasons  given  for  that  judgment  in 
the  opinion  of  Justice  Cowen,  I  shall  vote  for  an  affirmance. 

On  the  question  being  put,  Shall  this  judgment  be  reversed  ? 
three  members  of  the  court  answered  in  the  affirmative,  and 
twelve  in  the  negative.  Whereupon  the  judgment  of  the  supreme 
court  was  affirmed. 


GuARANTT,  NsooTiABiLiTT  OP. — That  a  guaranty  to  a  particular  penon  of 
the  collectibility  of  a  negotiable  note,  indorsed  on  the  note,  is  a  contract  be- 
tween the  immediate  parties  to  it,  is  a  point  to  which  the  principal  case  is 
cited  in  Van  Derveer  v.  Wright,  6  Barb.  550.  So  a  guaranty  of  a  bond  to  **  the 
present  owner  and  holder"  is  personal,  and  only  the  party  to  whom  it  is  given 
can  sue  thereon:  Smith  v.  Starr,  4  Hun,  125;  S.  C,  6  T.  &  C.  380.  So  a 
guaranty  of  a  note  or  bill  by  a  separate  instrument  is  not  negotiable:  Barlow 
V.  Myers,  64  N.  Y.  45.  But  a  general  guaranty  indorsed  upon  a  note  paasea 
with  it:  Cooper  v.  Dedrlck,  22  Barb.  618;  Webster  v.  Cobb,  17  111.  466.  So  a 
general  guaranty  of  collectibility  indorse^l  on  a  bond:  Cody  v.  Sheldon,  3S 
Barb.  116.  In  Tinker  v.  McCauley,  3  Mich.  194,  a  general  guaranty  indorsed 
on  a  note  payable  to  bearer  was  held  not  to  be  negotiable.  The  principal  case 
is  cited  as  authority  in  all  the  above-mentioned  decisions.  It  is  cited  gener- 
ally as  to  what  constitutes  a  negotiable  instrument  in  Dirckhead  v.  Brown,  5 
Hill,  643,  and  Van  AUyne  v.  Van  Slyck,  10  Barb.  386. 

That  Guaranty  on  Nsqotiable  Note  is  an  Original  undertaking  upon 
wliich  the  guarantor  is  liable  as  upon  a  promissory  note,  is  a  point  to  which 
the  principal  case  is  cited  in  Manrow  v.  Durham.  3  Hill,  586,  and  EU%$  ▼• 
Brawn,  6  Barb.  298. 
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Lton  v.  Jerome. 

(96  WmDBLL,  48S.] 

AmrHOBTTY  CoinfiDXD  to  Jitdomknt  and  DiscssnoN  ov  Aobnt,  whether 
priTate  or  public,  imports  personal  trust  and  confidence,  and  can  not  be 
subdelegated  by  such  agent. 

duvAL  Commi:j8iox£BS  CAN  NOT  DELEGATE  to  an  engineer  or  other  subor* 
dinate  the  authority  conferred  upon  them  by  statute  to  enter  upon  Unds 
of  citizens  and  take  and  use  their  property  "as  they  may  think  proper** 
in  constructing  the  canal,  that  authority  being  discretioiiary  in  its  nature; 
and  an  engineer  entering  upon  land  and  taking  materials  for  the  con- 
struction of  the  canal  without  the  express  direction  of  the  commissioners 
is  liable  in  trespass. 

Ebbob  from  the  supreme  court  in  an  action  of  trespass  for  en- 
tering and  taking  certain  stone  from  the  plaintifiTs  quarry.  The 
defendant  justified  on  the  ground  that  he  was  chief  engineer  of 
the  Oswego  canal,  and  took  the  stone  to  be  used  in  constructing 
the  canal  under  the  authority  conferred  by  statute  upon  the 
canal  commissioners.  It  appeared  that  the  taking  was  not  ex- 
pressly authorized  by  Mr.  Seymour,  the  commissioner  in  charge 
of  the  work;  and,  although  he  saw  the  work  as  it  progressed, 
he  testified  that  he  did  not  know  that  the  stone  was  taken  from 
the  plaintifiTs  land,  but  supposed  it  was  taken  from  land  of  par- 
ties who  had  consented  thereto,  or  from  state  lands,  but  that  he 
woidd  have  sanctioned  the  takmg  if  the  engineer  had  represented 
it  to  be  necessary.  Verdict  for  the  plaintiff,  a  motion  for  a  non- 
suit having  been  overruled.  The  defendant  moved  for  a  new 
trial  which  was  denied  by  Denio,  J. ,  the  circuit  judge,  on  the 
ground  that  the  authority  conferred  by  statute  upon  the  canal 
commissioners  was  personal  and  could  not  be  delegated,  and  as 
the  taking  had  not  been  expressly  authorized  by  them  or  either 
of  them,  there  was  no  justification,  though  the  taking  might  have 
been  necessary  for  the  construction  of  the  work  and  though  the 
defendant  acted  in  good  faith.  His  honor's  reasoning  was  sub- 
stantially the  same  as  that  of  the  opinions  delivered  in  the  court 
of  errors.  The  supreme  court,  however,  granted  a  new  trial, 
15  Wend.  570,  and  under  their  decision  the  circuit  judge  directed 
a  nonsuit,  which  the  supreme  court  refused  to  set  aside,  and  the 
plaintiff  brought  error. 

8.  Stevens,  for  the  plaintiff. 

cT*.  A.  Spencer,  for  the  defendant. 

By  Walwobth,  Chancellor.  In  my  opinion  there  should  be  a 
reversal  of  the  judgment  of  the  supreme  court,  for  the  reasons 
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assigned  by  the  circnit  judge,  on  his  refosal  to  grant  a  new 
trial.  If  the  commissioners  had  the  right  to  enter  upon  the 
premises  of  the  plaintiff  and  take  the  stone,  it  does  not  follow 
that  their  agents  had  the  same  right.  Mere  executiye  or  minis- 
terial powers  may  be  subdelegated,  but  not  judicial  or  discre- 
tionary powers.  Here  the  engineer  acted  eyen  without  the 
knowledge  of  the  commissioner,  for  the  reasonable  inference 
from  the  testimony  of  the  latter  is,  that  he  did  not  know  that 
the  plaintiffs  property  had  been  taken.  On  this  ground,  there- 
fore, I  shall  Yote  for  a  reyersal  of  the  judgment  of  the  supreme 
court. 

I  have  serious  doubts  also  as  to  the  constitutionality  of  the 
acts  of  the  legislature  under  which  the  property  of  the  plaintiff 
was  taken,  no  provision  having  been  made  whereby  the  ownei 
of  the  property  might  compel  the  payment  of  his  damages  or 
insure  the  compensation  to  which  he  was  entitted.  By  the  act 
of  1817,  the  officers  of  the  state  were  authorized  to  enter  upon 
the  lands  of  individuals  in  the  prosecution  of  their  duties  for 
purposes  other  than  that  of  taking  property.  By  the  act  of  1820, 
they  may  enter  upon  private  property  to  obtain  materials  for  the 
purposes  of  repair;  but  they  are  not  authorized  temporarily  to 
occupy  the  lands  of  individuals,  in  the  constiniction  of  the  pub- 
lic works,  and  then  leave  the  owners  of  the  property  to  obtain 
compensation  in  the  best  way  they  can;  and  yet  such  was  the 
law  until  a  subsequent  provision  was  made  in  the  revised  stat- 
utes on  the  subject.  I  held  in  Bloodgood  v.  The  Mohawk  and 
Hudson  R.  R.  Company,  18  Wend.  17  [31  Am.  Dec.  313],  and 
am  still  of  the  same  opinion,  that  before  the  legislature  can  au- 
thorize the  agents  of  the  state,  and  others,  to  enter  upon  and 
occupy,  or  destroy,  or  materially  injure  the  private  property  of 
an  individual,  except  in  cases  of  actual  necessity,  which  will  not 
admit  of  delay,  an  adequate  and  certain  remedy  must  be  pro- 
vided, whereby  the  owner  of  such  property  may  compel  the  pay- 
ment of  his  damages  or  compensation.  No  such  provision  hav> 
ing  been  made  in  the  act  of  1817,  nor  in  the  act  for  the  con- 
struction of  the  Oswego  canal,  I  should  be  inclined  on  this 
ground  also  to  reverse  the  judgment  in  this  case. 

By  Yebplance,  Senator.  This  case,  as  argued  before  us  and 
in  the  court  below,  turns  exclusively  upon  the  single  and  very 
interesting  question  of  the  authority  of  an  inferior  officer  on  our 
public  works,  to  exercise  by  virtue  of  an  express  or  implied 
delegation  a  power  vested  by  statute  in  the  canal  commissioners. 
By  the  act  of  1817,  relating  to  the  Erie  and  Champlain  canals. 
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and  ihe  subsequent  laws,  extending  its  provisions  to  the  con- 
struction of  the  Oswego  canal,  it  was  made  **  lawful  for  the 
canal  commissioners  and  each  of  them,  by  themselyes,  and  by 
any  agent  or  engineer  employed  by  them,  to  enter  upon,  take 
possession  of,  and  use  all  and  singular  any  lands,  waters,  and 
streams  necessary  for  the  prosecution  of  the  improTement,  and 
to  make  all  such  canals,  feeders,  locks,  etc.,  as  they  may  think 
proper  for  making  such  improyements,"  etc.  Thus  a  large  dis- 
cretionary power  is  given  to  enter  upon  the  lands  of  any  citizen 
and  to  take  and  use  such  of  his  property  as  may  be  thought 
proper.  The  authority  is  given  to  the  canal  commissioners 
jointly  or  severally,  to  be  exercised  in  their  discretion,  through 
any  proper  agent. 

In  all  cases  of  delegated  authority,  where  the  delegation  indi- 
cates any  personal  trust  or  confidence  reposed  in  the  agent,  and 
especially  where  such  personal  trust  is  implied  by  making  the 
exercise  and  application  of  the  power  subject  to  tiie  judgment 
or  discretion  of  the  agent  or  attorney,  the  general  rule  is,  that 
these  are  purely  personal  authorities,  incapable  of  being  again 
delegated  to  another,  unless  a  special  power  of  substitution  be 
added.  From  an  early  period  of  our  law,  this  rule  has  been 
laid  down  as  to  powers  given  by  will  or  deed  to  executors,  trus- 
tees, and  attorneys,  to  sell  lands,  make  leases,  etc. ;  and  modem 
decisions  have  extended  the  principle  to  the  less  formal  appoint- 
ments of  factors,  brokers,  and  other  commercial  agents.  How 
much  more  strongly  then  must  the  reason  and  policy  of  the  rule 
apply  to  the  delegation  of  authority  by  the  state,  to  its  high 
public  officers,  made  with  the  solemniiy  of  a  legislative  act  ? 
The  language  of  the  statute,  as  well  as  the  nature  of  the  trust 
itself,  shows  that  this  is  an  authoriiy  confided  to  the  judgment 
and  discretion  of  the  commissioners  themselves,  for  the  impar- 
tial discharge  of  which  they  are  responsible  to  the  state. 

In  this  instance,  as  in  similar  cases  of  authoriiy  to  represent 
private  individuals,  the  person  thus  intrusted  may  have  occasion 
to  depend  upon  scientific  or  professional  advice  for  the  guidance 
of  his  own  judgment.  He  may  even  in  matters  out  of  the  scope 
of  his  own  information,  rely  entirely  upon  the  authoriiy  of  his 
adviser  or  assistant.  Yet  he  is  still  bound  to  form  a  judgment 
for  himself,  and  to  assume  its  responsibility.  In  this  case  there 
was  no  exercise  of  any  judgment  or  discretion  whatever  by  the 
commissioners;  there  was  merely  such  a  general  reliance  on  the 
supervision  and  judgment  of  the  engineer,  as  might  amount  to 
an  implied  delegation  of  authority,  had  the  commissioner  been 
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aaihorized  by  law  to  make  such  a  sabetitation.  But,  as  the  cir* 
cult  judges  before  whom  the  case  was  tried,  well  stated  it,  '*  it 
is  the  judgment  of  the  commissioners,  or  one  of  them,  which  is 
to  determine  the  propriety  of  the  entry,  and  not  that  of  the 
agents,"  etc.  "  Such  is  the  obvious  construction  of  the  statute. 
A  contrary  construction  would  be  unreasonable  and  extravagant. 
The  power  conferred  is  one  of  the  most  important  character; 
nothing  less  than  taking  of  the  property  of  a  citizen  without  his 
consent.  Yet,  by  the  construction  contended  for,  this  is  con> 
ferred  upon  any  and  every  engineer,  superintendent,  and  agent, 
whom  the  commissioners  may  employ,  down  to  the  chain-bear- 
ers." Judge  Denio  has,  in  his  opinion  on  the  motion  for  a  new 
trial,  fully  examined  the  statutes  bearing  on  this  subject:  and 
to  these  views,  as  well  as  to  those  expressed  upon  the  general 
merits  of  the  case,  I  can  add  nothing.  I  fully  concur  with  his 
opinion  here,  as  I  have  repeatedly  done  on  other  occasions  whea 
it  has  been  my  lot  to  support  the  decisions  of  that  able  judge  ai 
circuit,  or  as  vice-chancellor,  against  those  of  higher  tribunals. 
I  have  only  to  add,  that  it  is  of  the  greatest  public  importance 
to  establish  the  general  rule  of  agency,  that ''  delegated  author- 
ity can  not  be  delegated  again,  without  special  power  so  to  do," 
as  governing  the  official  powers,  acts,  and  contracts  of  our  state 
officers.  If  there  be  any  inconvenience  in  the  strict  construc- 
tion of  the  statutes  as  to  the  canal  commissioners,  who  must  so 
frequently  act  upon  the  advice  and  authority  of  engineers,  that 
inconvenience  can  be  easily  remedied  by  legislation  (as  indeed  it 
appears  to  have  been  partially  done  as  to  repairs),  which  can 
vest  the  authority  to  exercise  the  power  of  the  state  in  some  des- 
ignated subordinate  officer,  or  prescribe  the  mode  in  which  any 
special  power  may  be  delegated.  But  when  we  consider  what 
large  discretionary  powers  are  frequently  vested  in  our  state  offi- 
cers, and  especially  in  the  comptroller,  in  respect  to  the  great 
pecuniary  concerns  of  the  state,  its  loans,  deposits,  contracts, 
etc. ,  we  can  not  but  perceive  the  immense  hazards  to  which  they 
will  be  exposed,  if  these  powers  can  be  exercised  so  as  to  bind 
the  state  by  any  subdelegation,  express  or  implied,  not  author- 
ized by  the  letter  of  the  statute.  If  we  once  depart  from  the 
safe  and  just  rule,  established  by  old  authorities  and  frequent 
decisions  in  cases  of  private  right,  we  may  hereafter  expose  great 
public  interests  to  be  sacrificed  by  the  acts  of  clerks,  brokers,  or 
agents,  exercising  the  authority  of  our  state  officers,  under  some 
loose  discretionary  delegation,  perhaps  extended  by  usage  and 
implication.    If,  imhappily,  such  a  case  should  hereafter  arise^ 
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the  assertion  and  application  of  the  old  common  law  principle^ 
either  legislatiyelj  or  judicially,  after  having  once  set  it  aside, 
might  be  then  hard  and  inequitable,  and  would  certainly  subject 
the  state  to  censure  and  odium.  For  this  reason,  especially  as 
it  is  quite  evident  that  this  court  agrees  with  this  view  of  the  law 
of  the  case,  I  am  anxious  that  our  present  decision  should  stand 
as  a  strong  and  clear  precedent  upon  this  ground  alone,  imcon- 
nected  with  any  other  question  which  may  hereafter  leave  a  doubt 
as  to  the  precise  principle  settled. 

The  chancellor,  whilst  agreeing  that  the  discretionary  power 
is  given  by  statute  to  the  canal  conunissioners,  and  can  not  be 
delegated  to  another,  has  suggested  another  ground  for  reversal. 
I  understand  it  to  be  this:  that  as  the  acts  which  regulated  the 
construction  of  the  work,  for  which  the  stone  was  taken  and 
the  illegal  entry  made,  do  not  provide  for  the  compensation  of 
the  owner  in  such  cases,  the  taking  will  fall  within  the  prohibi- 
tion of  the  constitution,  declaring  that  "  private  property  shall 
not  be  taken  for  public  use  without  just  compensation.''  This 
involves  not  only  the  right  interpretation  of  a  great  constitu- 
tional provision,  but  also  that  of  two  or  more  legislative  acts. 
It  may  perhaps  be  doubted,  whether  the  constitutional  provision 
intends  anything  more  than  to  prescribe  to  the  legislature  the 
duty  of  providing  for  such  compensation  in  some  way  or  other: 
either  before  granting  authority  to  take  private  property,  or  after 
it  is  granted.  It  may,  on  the  other  hand,  be  held  to  require 
that  the  private  right  should  not  be  divested,  until  just  compensa- 
tion had  been  actually  made  or  tendered,  so  that  a  mere  pro- 
vision by  law  for  obtaining  compensation  would  not  be  suffi- 
cient.  My  own  strong  conviction  of  the  great  republican  duty 
of  supporting  private  rights  against  public  power,  would  incline 
me  to  concur  in  the  opinion  expressed  by  the  chancellor.  But 
we  are  not  now  advised,  as  a  court — scarcely  any  of  us  as  in- 
dividuals— of  the  decisions  or  reasoning  of  our  own  state  courts, 
bearing  on  this  point;  nor  of  those  of  the  courts  of  the  United 
States,  if  there  be  any  upon  the  similar  provision  in  the  consti- 
tution of  the  United  States.  Neither  is  it  by  any  means  clear, 
that  some  of  the  acts  in  force  at  the  period  of  the  construction 
of  the  Oswego  canal,  did  not  provide  sufficient  means  of  com- 
pensation in  such  cases.  The  chief  justice  intimates  that  a  just 
and  reasonable  construction  of  those  acts  would  justify  the  canal 
appraisers  in  allowing  a  claim  for  damages.  Neither  the  consti- 
tutional point,  nor  that  of  the  interpretation  of  these  statutes, 
were  raised  at  the  trial  or  in  the  supreme  court.    They  have  not 
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been  examined  in  the  able  and  lucid  argument  of  the  case  be- 
fore us,  by  eminent  counsel,  nor  have  they  been  presented  to  us 
on  their  points,  nor  have  we  been  furnished  with  such  references 
to  the  authorities  as  might  enlighten  our  conclusions.  I  must, 
therefore,  decidedly  protest  against  any  judicial  expression  of 
opinion,  which  will  place  our  reyersal  of  the  judgment  of  the 
supreme  court  upon  reasons  which  haye  not  been  examined  nor 
discussed  in  the  argument  before  us. 

The  most  learned  and  venerable  of  all  judicial  authorities,  has 
giyen  an  impressive  testimony  to  the  neoessity  of  legal  argu- 
ment in  cases  of  doubt  and  difference,  for  the  guidance  of  the 
most  experienced  judges,  and  has  ascribed  to  it  a  weight  and 
efficacy  beyond  the  reach  of  unassisted  human  reason.  That 
aid  is  peculiarly  required  in  our  court.  When  a  question  has 
been  *'  eviscerated"  (to  use  the  strong  expression  of  a  lay  mem- 
ber of  the  appellate  court  of  Great  Britain),  by  the  previous 
examination  of  the  courts  below;  by  the  selection  of  the  special 
points  of  appeal;  by  the  collection  of  authorities,  and  by  the 
arguments  of  counsel,  this  court  may  arrive  at  the  soundest  con- 
clusions more  slowly  indeed,  but  more  surely  than  the  learned' 
tribunals  whose  decisions,  ipade  under  the  overwhelming  press 
of  business,  we  are  called  upon  deliberately  to  review.  With- 
out that  aid,  in  some  form  or  degree,  we  are  probably  more 
liable  to  err  than  other  courts.  Under  this  conviction,  many  of 
us  concur  in  placing  our  decision  of  reversal  exclusively  upon 
the  reasons  and  grounds  so  fully  and  ably  argued  before  us. 

By  BsADiBH,  President  of  the  Senate.  This  was  an  action  of 
trespass  for  breaking  the  plaintiff's  dose,  and  taking  and  carrying 
away  stone  from  his  quarry  for  the  construction  of  three  locks 
on  the  Oswego  canal.  The  defense  was,  that  Jerome  was  the 
principal  engineer  on  that  work,  and  as  such,  was  authorized  to 
perform  the  acts  complained  of  as  a  trespass.  This  case,  there- 
fore, involves  the  important  subject  of  the  powers  and  liabili- 
ties of  public  officers,  in  the  discharge  of  their  official  duties. 
These,  in  the  present  instance  are:  1.  Either  derived  from  the 
general  or  special  law,  applicable  to  the  case;  2.  Or  result  from 
the  nature  of  the  office  itself. 

The  statute  of  1834,  c.  279,  sec.  1,  directing  the  construction 
of  the  Oswego  canal,  refers  to  the  third  section  of  that  of  1817, 
in  relation  to  the  Erie  and  Champlain  canals,  for  the  powers 
and  duties  of  the  canal  commissioner,  and  all  subordinate 
officers  and  agents  to  be  employed  on  the  work  in  question. 
That  section  gives  to  the  canal  commissioner,  and,  I  think,  to 
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him  exclusiyely}  the  important  judicial  power  of  determining,  in 
all  cases,  the  necessity  and  expediency  of  appropriating  the 
lands  or  property  of  individual  citizens  to  the  public  use,  in  the 
construction  of  the  work  in  question.  This  is  an  exceedingly 
delicate  and  important  power,  and  only  exists  in  the  state  by 
virtue  of  her  right  of  eminent  domain  as  sovereign.  In  expressly 
granting  this  power,  a  confidence  in  the  grantee  of  the  power 
as  to  its  exercise  is  implied.  It  can  not,  therefore,  be  delegated. 
It  must  be  exercised* by  the  grantee  in  person,  and  not  by  proxy 
or  substitute.  The  commissioner  can  act  by  others.  He  must 
judge  himself.  He  only  can  decide  upon  the  necessity  or  ex- 
pediency in  any  case  of  appropriating  private  property  to  pub- 
lic use;  but  he  may  employ  his  subordinate  officers  or  agents  to 
carry  such  decision  into  effect.  Such,  I  think,  is  the  fair  inter- 
pretation as  well  of  the  special  as  of  the  general  law  applicable 
to  this  case;  so  also  are  the  authorities:  See  statutes  of  1817,  c. 
263,  sec.  3;  statutes  of  1820,  c.  202,  sec.  3;  1  E.  S.  220,  sees. 
15,  IG;  Vanderkeyden  v.  Young,  11  Johns.  150;  Rogers  and 
Magee  v.  Bradshaw,  20  Id.  735;  Gilbert  v.  Columbia  Turnpike 
Co.,  3  Johns.  Cas.  107;  Jerome  v.  Boss,  7  Johns.  Ch.  315  [11 
Am.  Dec.  484];  Wkeelock  v.  Young  and  Pratt,  4  Wend.  G47. 

From  the  record  it  does  not  appear  that  Mr.  Seymour,  the 
canal  commissioner,  having  charge  of  this  public  work,  had 
directed  the  appropriatioi^  of  the  materials  in  question  to  the 
public  use;  or  determined  thq  necessity  or  propriety  of  such  ap- 
propriation. Nor  does  it  appear  that  the  defendant  had  any 
authority  to  make  the  appropriation  in  question,  derived  either 
from  any  general  or  special  directions  of  the  canal  commis- 
sioner to  that  effect;  on  the  contraiy,  it  does  appear  that  the 
commissioner  expressly  directed  the  stone  for  the  work  in  ques- 
tion to  be  taken  from  the  quany  belonging  to  the  state.  It  is 
undoubtedly  true,  that  the  engineer  supposed  that  he  was  com- 
plying with  such  directions,  and  that  the  quarry  from  which  the 
stone  in  question  was  taken,  did  belong  to  the  state.  It  was 
doubtless  a  mistake;  and,  therefore,  not  a  willful  trespass.  But 
it  was  still  a  trespass,  for  which,  when  discovered,  due  amends 
should  have  been  immediately  made. 

It  only  remains  to  inquire  whether  any  authon'iy  to  make  the 
appropriation  of  the  materials  in  question,  resulted  from  the 
nature  of  the  office  of  principal  engineer  exercised  by  the  de- 
fendant ?  This  inquiry  has  been  virtually  answered  already  m 
what  has  been  said  upon  the  first  point.  If  that  be  correct,  it 
is  conclusive  of  this  point  also.     The  power  in  question,  as  well 
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as  eydij  other  to  be  exercised  by  the  public  ofBcers  and  agentb. 
in  the  constructioii  of  the  Oswego  canal,  is  derived  either  from 
the  general  law,  or  the  special  statute  authorizing  that  work,  or 
from  that  to  which  the  special  statute  expressly  refers.  We 
have  already  seen  that  this  power,  thus  derived,  is  given  exclu- 
sively to  the  canal  commissioner,  and  could  only  be  exercised  by 
that  officer  himself  in  person.  This,  if  correct,  is  conclusive  of 
the  whole  case.  The  engineer  possessed  no  power  not  derived 
either  from  the  general  law  or  special  statute.  Neither  the  one 
nor  the  other  gave  him  the  power  in  question.  Nor  is  that 
power  independent  of  the  general  law  and  the  statute  either  an 
incident  of  the  office  of  principal  engineer,  or  necessary  to  the 
exercise  of  the  other  unquestionable  powers,  or  the  due  dis- 
charge of  the  acknowledged  duties  of  that  office.  It  follows^ 
then,  that  the  defendant  did  not  possess  the  power  in  question, 
neither:  1.  By  the  general  or  special  law;  or  by  any  directions 
general  or  special  given  him  by  the  canal  commissioner  having 
charge  of  the  work;  nor,  2.  As  an  incident  of  the  office  of 
principal  engineer.  It  thence  follows  that  the  defendant  was, 
in  this  case,  a  trespasser;  and,  as  such,  is  liable  in  damages  to  the 
plaintiff  in  this  action. 

Upon  these  grounds,  I  am  of  opinion,  that  the  judgment  of 
the  supreme  court  is  erroneous,  and  should  be  reversed  with 
costs. 

On  the  question  being  put.  Shall  this  judgment  be  reversed! 
all  the  members  of  the  court  present,  who  had  heard  the  argu- 
ment of  the  cause,  answered  in  the  affirmative.  Whereupon 
the  judgment  of  the  supreme  court  was  reversed. 

Official  or  Trivate  Authokitt  Involving  Personal  Discretion  and 
judgment  can  not  be  delegated  to  another  by  the  public  or  private  agent  upon 
whom  it  is  conferred:  Hicka  v.  Dorn,  9  Abb.  Pr.  N.  S.  63;  S.  C,  42  N.  Y. 
61;  St,  Peter  v.  Deniaon,  58  td.  421  (both  of  which  were  cases  of  an  at- 
tempted sttbdelegation  of  authority  by  the  canal  commissioners);  Curtis  v. 
Leavitt,  15  N.  Y.  100;  TU  Cal\fom%a,  1  Saw.  603,  all  citing  Lyon  v. 
Jerome.  It  is  cited  also  in  Ten  Broeck  v.  Sherrill,  71  N.  Y.  279,  as  to  what 
constitutes  a  sufficient  appropriation  of  property  by  the  canal  commissioners. 
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[26  Wendell,  663.] 
Ihburancb  against  Loss  BT  "Thieves"  iu  a  marine  policy  covers  a  loss  by 

simple  larceny  as  well  as  a  loss  by  "assailing  thieves." 
[ifSURANCE  AGAINST  Loss  BY  Babratry  of  tho  master  or  mariners  include! 

losses  by  larceny  or  embezzlement  conmiitted  by  the  master  or  crew. 


184L]  American  Ins.  Co.  v.  Bbtan.  279 

Ebbob  from  the  supreme  court  in  an  action  originall j  brought 
in  the  superior  court  of  New  York  city,  on  a  policy  of  insurance, 
on  goods  shipped  on  a  certain  vessel.  The  insurance  was  against 
perils  *'of  the  seas,  pirates,  rovers,  thieves,  barratry  of  the 
master,  and  mariners,"  etc.  The  evidence  showed  that  part  of 
the  goods  were  lost,  but  whether  by  being  stolen  by  members  of 
the  crew,  or  by  other  persons,  did  not  appear.  The  chief  jus- 
tice, before  whom  the  case  was  tried,  charged  the  jury  in  sub- 
stance, that  a  loss  occasioned  by  the  stealing  or  embezzlement 
of  the  goods  by  the  crew  or  by  any  other  persons  was  a  loss 
within  the  policy,  and  would  warrant  a  recovery  in  this  action, 
there  being  counts  for  a  loss  by  **  thieves"  as  well  as  for  a  loss 
l^  barratry,  to  which  the  defendants  excepted.  Verdict  and 
judgment  for  the  plaintiffs,  and  the  defendants  brought  error  to 
the  supreme  court,  where  the  judgment  was  afiSrmed,  1  Hill, 
25,  when  the  defendants  brought  error  to  this  court 

8.  Stevens,  for  the  plaintifb  in  error. 

B.  D.  SiUiman,  for  the  defendants  in  error. 

By  Walwobth,  Ohancellor.  The  policy  in  this  case  contains  the 
usual  clause  inserted  in  most  of  the  American  and  English  pol- 
icies insuring  against  thieves  and  against  the  barraixy  of  the 
master  and  mariners.  The  evidence  left  it  a  matter  of  doubt, 
whether  the  goods  were  embezzled  by  some  of  the  mariners  em- 
ployed about  the  ship  or  steamboats,  or  by  other  thieves.  The 
declaration  contains  several  counts,  some  charging  the  loss  to 
have  been  occasioned  by  barratry,  and  others  charging  it  to 
have  been  by  thieves.  The  case,  therefore,  presents  two  ques- 
tions for  our  consideration:  First,  whether  the  word  thieves,  in 
this  policy,  covers  a  loss  occasioned  by  a  simple  larceny,  unac- 
companied by  open  force  or  violence,  by  persons  other  than  the 
masters  and  crews  of  the  ship  or  steamboats  in  which  the  goods 
were  transported?  and,  secondly,  whether  the  insurance  against 
barratry,  covers  a  fraudulent  or  felonious  embezzlement  or  steal- 
ing of  the  goods  by  the  master  or  crew? 

I  had  occasion  to  express  my  opinion  upon  the  first  question 
several  years  since,  in  the  case  of  The  Atlantic  Insurance  Co.  v. 
Storrow  and  Boyd,  5  Paige,  292.  In  that  case,  I  arrived  at  the 
conclusion  that  the  elementary  writers,  who  held  that  the  term 
thieves  in  the  policy  only  meant  assailing  thieves,  had  followed 
the  language  of  the  continental  writers  on  this  subject,  without 
adverting  to  the  difference  in  the  language  of  their  policies 
from  that  which  was  contained  in  those  of  England  and  Amer- 
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ica.  By  referring  to  the  xnarine  ordinance  of  Louis  XIV., 
promulgated  in  1681^  book  3,  tit  6,  art.  26,  wbich  enumerates 
the  risks  assumed  by  the  underwriter,  where  there  are  no  spe- 
cial stipulations  on  the  subject  in  the  policy,  it  will  be  seen  that 
neither  the  word  thieyes  nor  barratry  is  used;  and,  so  &r  as  I 
have  been  able  to  discover,  the  only  word  used  in  any  of  the 
continental  policies  to  coyer  any  kind  of  theft,  except  what  is 
included  in  the  term  barratry,  is  the  French  -word  pillage,  or  its 
equivalent.  This  term  piUage  imports  latrocination,  or  robbery 
by  force  or  violence,  and  not  a  simple  larceny  merely.  Merlin 
defines  it  to  be  the  plundering,  ravaging,  or  carrying  off  of  goods, 
commodities,  or  merchandise,  by  open  force  or  violence.  PiUage 
o'est  de  gat,  le  ravage  et  Tenlevement  de  effets,  de  denrees,  ou 
de  merchandizes,  a  force  ouverte:  23  Merlin's  Bepert.  de  Juris. » 
art.  Pillage. 

The  term  thieves,  in  our  policies,  is  not  intended  as  a  mere 
translation  of  the  word  pillage,  used  in  the  ordinance  of  Louis 
XIV.,  and  in  the  present  commercial  codes  of  France  and  other 
continental  powers:  See  Code  de  Com.  Francaise,  book  2,  tiL 
10,  art.  360;  Lafond,  D'Assur.  Marit.  101,  sur  la  Police  D'An- 
vers;  and  Code  de  Com.  D'Espagne,  by  Foucher,  p.  292,  art.  861. 
By  a  reference  to  the  continental  policies,  as  collected  by  Lafond, 
and  to  those  of  England  and  the  United  States,  it  will  be  seen 
that  the  language  of  the  continental  policies  is  in  a  great  many 
other  respects  entirely  dissimilar  from  the  language  of  English 
and  American  policies.  In  the  absence  of  any  judicial  decision 
to  the  contrary,  therefore,  the  most  that  can  be  inferred  from 
the  elementary  writers  on  the  subject  is  that  the  term  piUage,  in 
the  continental  policies,  does  not  include  simple  larceny;  and 
that  the  term  thieves,  in  our  policies,  does  not  include  theft  per- 
petrated by  the  master  or  mariners,  so  that  losses  by  larcenies 
of  this  last  description  must  fall  upon  the  assured,  where  there  is 
no  insurance  against  barratry  by  the  master  and  the  crew.  Mar- 
shall, who  wrote  in  1802,  appears  to  consider  it  as  settled  that 
the  word  thieves  in  a  policy,  only  means  assailing  thieves,  or 
those  who  assail  or  rob  the  ship  by  violence  from  without;  but 
to  show  that  this  was  not  considered,  even  in  England,  as  the 
settled  construction  of  the  word  thieves  in  the  policy,  at  that 
time,  it  is  only  necessaxy  to  refer  to  the  work  of  Mr.  Justice 
Park,  the  fifth  edition  of  which  was  published  under  his  own  in- 
spection in  the  same  year  that  Marshall  wrote.  After  referring 
to  what  is  said  by  Malyne  and  by  Boccus  on  this  subject,  espe- 
cially by  the  latter,  he  adds:  ''It  was  thought  proper  thus  to 
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Btate  ihe  opinion  of  this  learned  writer  upon  the  subject,  the  law 
of  England  in  this  respect  being  silent,  though  his  reasoning 
xxpou  this  subject  is  by  no  means  conclusiye  as  to  English  insur- 
ances, on  account  of  the  express  terms  of  the  contract:"  Park 
on  Ins.  25.  And  Mr.  Hughes,  who  wrote  twenty-six  years  after- 
wards, does  not  consider  the  question  as  settled,  that  the  word 
thieyes  may  not  include  losses  by  theft  committed  by  persons  on 
ship  board  as  passengers,  where  the  loss  occurs  without  the  &ult 
of  the  assured:  Hughes  on  Ins.  232. 

Upon  the  second  question  there  appears  to  be  yery  little  room 
to  doubt  that  an  insurance  against  barratry  by  the  masters  and 
mariners  includes  larcenies  and  embezzlements  of  the  goods  in- 
sured, either  by  the  master  or  the  crew,  other  than  mere  petty 
thefts.  By  the  ancient  law  of  France,  according  to  Yalin,  the 
insurer  was  answerable  for  the  barratry  of  the  master  and  crew 
without  any  express  provision  ia  tHe  policy  to  that  effect;  but 
not  until  the  owner  of  the  goods  insured  had  exhausted  his  rem- 
edy against  the  master  for  the  loss  sustained:  See  Yalin's  Comm. 
upon  the  Ordin.  of  Louis  XIV.,  by  Becave,  vol.  2,  p.  303.  The 
ordinance,  however,  declared  the  insurer  not  liable  for  barratry 
of  the  master  and  mariners,  where  he  was  not  by  the  terms  of  the 
policy  charged  with  a  loss  by  barratry.  The  same  provision  is 
contained  in  the  commercial  code  of  Napoleon,  and  in  the  com- 
mercial code  of  Spain,  promulgated  by  Ferdinand  YII.  in  1829. 
But  where,  by  the  terms  of  the  policy,  the  insurers  take  upon 
themselves  the  risk  of  barratry  by  the  master  and  mariners, 
known  to  the  continental  lawyers  by  the  terms  barratry  of  the 
patron,  they  are  answerable  absolutely  for  any  damage  resulting 
from  the  acts  of  the  master  or  crew,  either  by  reason  of  igno- 
rance, rashness,  malice,  change  of  route,  larceny,  or  otherwise; 
and  such  is  also  the  law  of  Holland,  according  to  Yalin:  See  2 
Becave's  Yalin,  303.  The  meaning  of  the  term  barratry  in  Brit- 
ish and  American  policies  is  not  quite  as  extensive;  but  it  un- 
questionably includes  every  act  of  the  master  or  mariners  of  a 
criminal  or  fraudulent  nature,  tending  to  their  own  benefit  and 
to  the  prejudice  of  the  owners  or  charterers  of  the  vessel.  In 
the  language  of  Mr.  Justice  Aston,  in  VaUejo  v.  Wheeler,  Cowp. 
156,  it  includes  every  species  of  fraud,  knavery,  or  criminal  con- 
duct in  the  master,  by  which  the  owners  or  freighters  are  in- 
jured; and  it  is  equally  extensive  in  its  meaning  when  applied  to 
the  conduct  of  the  mariners,  except  that  it  may  not  include 
petty  thefts:  1  Phil,  on  Ins.  239.  I  have  no  doubt,  therefore, 
that  the  stealing  or  embezzlement  of  the  property  in  controversy. 


282  American  Ins.  Co,  u  Bbfan.       [New  York, 

in  fhifl  case,  if  perpetrated  by  the*  master  or  mariners  of  the 
ship,  or  of  any  of  the  steamboats  upon  which  the  goods  were 
transported,  was  an  act  of  barratry  covered  by  the  policy. 

For  these  reasons,  I  thinlc  the  charge  of  the  judge  who  tried 
the  cause  was  not  erroneous;  and  that  the  judgment  of  the 
supreme  court  sustaining  the  decision  of  the  superior  court  of 
the  city  of  New  York  should  be  affirmed. 

Yebplangk,  Senator,  also  deliyered  an  opinion  in  favor  of  af- 
firming the  judgment,  of  which  the  following  is  a  synopsis: 

The  charge  unquestionably  misled  the  jury,  if  under  the  clause 
against  barratry  by  the  crew  the  insurers  are  not  liable  for  their 
thefts,  at  least  without  proof  that  there  was  no  want  of  due  care 
by  the  master.  The  meaning  of  the  word  barratry  in  its  English 
use  is  well  settled  since  the  time  of  Lord  Mansfield's  series  of 
decisions  on  insurance  law.  It  includes,  as  was  said  by  him, 
"  whatever  is  a  cheat,  a  fraud,  a  cozening,  a  trick  by  the  master:" 
VaUejo  V.  Wheeler,  Cowp.  164;  or,  as  stated  by  Judge  Aston,  it 
ocAnprehends  '*  every  species  of  fraud,  knavery,  or  criminal  con- 
duct, by  which  the  owner  or  freighter  is  injured."  Lord  Ellen- 
borough's  definition  is  substantially  the  same:  Earle  v.  .fioto- 
cro/i,  8  East,  126.  Chancellor  Kent  sums  up  the  definitions  of 
barratry  as  follows:  '*It  means  fraudulent  conduct  of  the 
master  in  his  character  of  master,  or  of  the  mariners.  It  includei 
even  breach  of  trust  committed  with  dishonest  views."  These 
definitions  are  generally  given  in  cases  of  barratry  by  masters, 
but  they  apply  also  to  barratry  by  the  crew.  ''Bazxatry  of 
mariners,"  therefore,  in  a  policy  of  insurance  must  include  all 
fraud,  knavery,  breach  of  trust,  or  other  criminal  conduct  on 
their  part  whereby  the  assured  suffers  loss.  Hence  it  covers 
embezzlement.  It  has  been  so  held  as  to  embezzlement  by  the 
master  and  by  carriers  and  their  servants  generally:  See  Boehm 
V.  C(mhe,  2  Mau.  &  Sel.  172. 

It  is  true  that  the  ship  owner  is  liable  for  losses  to  shippers 
from  the  theft  and  pilfering  of  the  crew,  and  that  the  crew  may 
be  liable  to  contribute  from  their  wages  for  the  reparation  of 
such  losses.  But  the  express  object  of  an  insurance  against 
barratry  is  to  exempt  the  shipper  from  the  risk  of  the  ship- 
owner's solvency,  and  from  the  difficulty  of  showing  exacUy  how 
a  loss  occurred.  It  leaves  the  insurer,  after  being  substituted 
to  the  rights  of  the  assured  by  paying  the  loss,  to  follow  out  and 
assert  those  rights.  It  has  been  laid  down  that  insurers  are  not 
answerable  for  any  breach  of  trust  by  the  mariners  to  the  same 
extent  as  for  that  of  the  master,  for  the  reason  that  the  assured 
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is  presnined  to  have  more  control  oyer  the  crew,  and,  from  the 
little  trust  ordinarily  reposed  in  them,  to  be  answerable  for  their 
conduct  to  a  greater  degree;  but  that  with  this  distinction  an 
act  of  barratry  of  the  crew  does  not  differ  from  a  similar  act  by 
the  master;  and  the  insurers  are  answerable  for  any  loss  occa- 
sioned by  the  barratry  of  the  mariners,  if  with  due  caution  and 
diligence  it  could  not  haye  been  prevented,  but  are,  in  general, 
not  liable  for  petty  thefts  and  embezzlements,  since  they  might 
have  been  preyented:  1  Phil.  Ins.  (1st  ed.)  238;  Pipon  y.  Cope^ 
1  Camp.  434.  The  presumed  control  of  the  crew  by  the  assured 
through  the  master  in  the  case  of  an  insurance  on  a  sl^ipment  of 
goods  is,  howeyer,  purely  theoretical,  the  shipper  generally 
haying  in  fact  no  greater  control  than  the  insurer. 

Barratry,  or  criminal  knayery,  of  mariners,  including  there- 
under embezzlement  of  the  goods,  is  a  peril  insured  against. 
The  insurer  is  prima  facie  liable  for  a  loss  from  that  cause;  but 
if  the  barratrous  act  arose  from  the  master's  fault  or  negligence 
short  of  actual  barratry  in  him,  the  insurer  is  not  liable  unless  he 
has  insured  specially  against  such  negligence,  any  more  than  he 
would  be  liable  for  a  loss  by  shipwreck  occurring  through  the 
master's  ignorance  or  inattention,  and  not  specially  insured 
against:  3  Kent's  Com.  300.  The  burden,  howeyer,  is  on  the  in- 
surer to  show  that  a  loss  by  barratry  of  the  crew  for  which  he 
is  prima  facie  liable  was  caused  by  the  master's  fault  or  negli- 
gence. The  rule,  in  this  respect,  is  the  same  as  in  case  of  a  loss 
by  shipwreck  where  the  insurer  relies  upon  negligence,  devia- 
tion, or  the  like,  to  excuse  him:  See  WiUiam^  y.  East  India  Co., 
3  East,  192;  JMmarsh  y.  Washington  Ins.  Co.,  4  Mason,  441; 
Columbian  Ins.  Co.  y.  CatleU,  12  Wheat.  383.  So  where  the 
insurer  seeks  to  excuse  a  loss  by  barratry  of  the  master:  Boss 
y.  Hunter,  4  T.  B.  37.  So  where  an  alleged  violation  of  a 
local  law  is  relied  on  to  escape  liability  for  a  loss:  4  Camp.  234. 
In  the  present  case,  the  plaintiffs  were  not  bound  to  prove  care 
and  vigilance  by  the  master  and  others  to  prevent  the  loss,  for 
they  are  to  be  presumed  rmtil  the  contrary  appaers.  This  must 
be  especially  the  rule  in  a  case  like  this,  where  the  naked  fact  of 
negligence  by  the  master  would  not  excuse  the  insurer,  since 
such  negligence  might  itself  amount  to  barratry  and  so  be  with- 
in the  policy:  Patapsco  Ins.  Co.  v.  CouUer,  11  Pet.  225.  And 
again,  the  master's  negligence  might  be  too  remote  a  cause  of 
the  loss  to  furnish  any  excuse:  Id.  The  insurers,  therefore,  in 
order  to  excuse  themselves,  must  show  negligence  by  the  master 
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which,  on  the  one  hand,  was  not  barratrous,  and,  on  the  other, 
was  not  too  remote  or  accidental. 

In  this  case,  howeyer,  it  is  not  clear  upon  the  proof  whether 
the  goods  were  secretly  stolen  by  members  of  the  crew  or  by 
other  thieyes,  which  gives  rise  to  the  question  whether  an  insur- 
ance against  '*  thieves"  means  thieves  generally,  or  is  restricted 
to  "  assailing  thieves."  The  former  is  undoubtedly  the  ordinary 
meaning.  It  is  equally  undoubted  that  the  latter  is  regarded 
by  the  older  authorities  as  the  sense  in  which  the  word  is  used 
in  marine  policies:  3  Kent  Com.  803,  criticising  Atlantic  Irut. 
Co.  V.  Storrow,  6  Paige  Ch.  293;  Boccus,  note  42;  Emerigon,  1 
Ch.  12;  1  Phil.  Ins.  258.  The  authoriiy  of  the  old  books 
ought,  undoubtedly,  to  have  great  weight  in  the  construction 
of  marine  insurance  contracts,  because  the  policy  of  marine 
insurance  has  been  gradually  formed  by  two  centuries  and  a 
half  of  commercial  usage,  and  necessarily  retains  much  of  its 
original  form,  and  much  of  the  ancient  phraseology,  made  in- 
telligible by  the  custom  of  merchants  and  underwriters:  4  T.  B. 
238.  It  is  important,  therefore,  to  ascertain  how  far  the  author- 
ities of  the  books  are  correct  or  applicable  in  modem  use. 

There  are  no  direct  adjudications  as  to  the  meaning  of  the 
word  "  thieves"  in  a  marine  policy,  except  Atlantic  Ins.  Co.  v. 
Storrow,  5  Paige  293,  and  the  decision  of  the  court  below  in 
this  case.  It  is  settled,  however,  that  the  word  covers  "  robbery 
with  violence  committed  by  persons  from  without  the  ship:" 
Harford  v.  Maynard,  cited  by  Park.  But  is  there  sufficient 
reason  for  restricting  the  meaning  to  "robbery  with  violence"? 
The  question  is  merely  one  of  the  interpretation  of  the  written 
contract.  The  clause  of  insurance  against  ''thieves"  seems  not 
to  be  in  use  in  ordinary  policies  in  France,  Italy,  Spain,  Hol- 
land, or  the  north  of  Europe;  but  in  English  policies  it  is  of 
very  old  date,  and  may  probably  be  traced  back  to  the  reign  of 
James  I. ;  see  the  forms  given  in  Postlethwaite's  Diet,  of  Com- 
merce (1751),  and  by  Molloy  and  Malyne.  What  then  was  the 
old  use  and  meaning  of  the  word  ''thieves?"  The  primary, 
and  now  the  ordinary,  signification  is  secret  stealing  or  larceny. 
It  formerly  had  a  more  general  meaning,  and  included  what  we 
now  term  robbery  as  well  as  larceny.  This  is  well  shown  by 
the  use  of  the  word  in  the  English  bible,  where  it  is  applied  in- 
discriminately to  secret  theft  and  robbery  by  violence.  The 
Greek  words  H\€7tr?j?,  "secret  thief"  and  Xrjari]^,  " robber  by 
force,"  are  both  translated  "thief"  except  when  used  in  the 
same  sentence:  John  x.,  1.    The  same  extended  use  of  the  word 
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iheft,  as  including  felonious  taking  with  or  without  force,  is 
found  in  Blackstone.  That  this  is  the  meaning  which  the  word 
is  ordinarily  understood  to  haye  in  policies  of  insurance  is  in- 
dicated by  the  fact  that  in  many  modem  policies,  when  the 
underwriters  wish  to  restrict  their  liability  to  a  robbery  by  force, 
they  use  the  phrase  "assailing  thieyes."  Against  the  general 
usage  and  understanding  we  haye  only  the  dicta  of  the  eminent 
jurists  before  referred  to.  The  latter  should  not  be  permitted 
to  OTerrule  the  former. 

It  has  been  luged  here  abo  that  a  loss  by  thieves  is  not  within 
the  policy  if  it  was  occasioned  by  the  negligence  of  the  master. 
The  answer  is  the  same  as  that  already  given  respecting  a  loss 
by  barratry.  The  insurer  is  prima  facie  liable  for  a  loss  by 
thieyes;  and  if  he  relies  upon  the  master's  negligence  to  excuse 
him,  it  rests  upon  him  to  prove  that  there  was  such  negligence, 
and  that  it  was  a  proximate  cause  of  the  loss. 

On  the  question  being  put.  Shall  this  judgment  be  reversed? 
all  the  members  of  the  court  present  at  the  argument  answered 
in  the  negative. 

Whereupon  the  judgment  of  the  supreme  court  was  affirmed. 


Bakratbt,  What  Gokbxitutbs:  See  WUeox  ▼.  Unum  In§.  Co.^  4  Am.  Dea 
480;  Wignfin  v.  Anwry,  7  Id.  175;  Brawn  v.  Union  Im,  Co.,  6  Id.  123;  Mil- 
landon  v.  N.  0.  Ins.  Co.,  13  Id.  358.  The  principal  case  is  cited  generally 
as  to  what  oonstitates  harratiy  by  master  or  mariners  within  the  meaning  of 
a  policy  of  insurance,  in  Atkinaon  y.  Omat  Western  Ins.  Co.,  4  Daly,  27;  S.  C, 
in  ooort  of  appeals,  65  K.  Y.  537.  So  it  is  cited  in  Spmetti  v.  AOas  S^eanu 
ship  Co.,  80  K.  Y.  75,  to  the  particolar  point  that  **  harratiy  of  mariners" 
Inoludea  theft  and  emheszlement  by  the  crew. 

Whbkb  Kbgliobncs  of  Mastbb  is  Rkmotb  Causb  of  a  loss,  the  proximate 
canse  heing  a  peril  expressly  insured  against,  the  insurer  is  not  excused: 
Mathews  v.  Howard  Ins.  Co.,  13  Barb.  244;  S.  C,  in  court  of  appeals,  11  K. 
Y.  21,  both  referring  with  approval  to  the  opinion  of  Verplanok,  senator,  ia 
the  principal 
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MoTT  V.  Bobbins  and  Anotheb. 

[1  Hn.T^  ai.] 

Bmim  of  Opficb. — Appointment  of  a  deputy  sheriff  onder  an  agreement  that 

he  shall  pay  to  his  principal  one  half  of  the  fees  received  hy  snoh  deputy 

for  his  senrioes  ia  not  the  selling  of  an  office. 
Bond  of  Deputt  Shebiff  conditioned  that  he  will  indemnify  the  principal 

from  all  damages  arising  from  the  deputy's  conduct  and  pay  to  the  sher* 

iff  one  half  of  all  fees  received,  is  valid. 
OmoBB  MAT  Take  an  Aorxemznt  for  the  payment  to  him  of  part  of  the 

fees  of  his  office,  because  he  is  in  Uiw  entitled  to  the  whole  thereof;  and 

he  may  divide  his  fees  with  a  deputy  as  a  mode  of  paying  the  latter  for 

services. 

AOBKEMENT  BT  A  DePUTT  TO  PAT  THE    FbINGZPAL  A   SpIOIFISD   SuM,  not 

arising  out  of  the  profits  of  the  office,  is  void,  as  amounting  to  the  sale 
of  an  office. 

Debt  upon  a  bond  with  suretieB,  given  by  a  deputy  8heri£F  to 
his  principal,  conditioned  to  indemnify  the  sheriff  from  all 
damages,  on  account  of  the  official  acts  of  such  deputy  and  to 
pay  the  sheriff  one  half  of  the  fees  receiyed  hj  the  deputy.  At 
the  trial  the  defendants  insisted  that  the  bond  was  void,  because 
within  the  prohibition  of  the  revised  statute  against  taking 
bonds  colore  officii  and  against  selling  offioes*  PlaintifBs  leooT* 
ered. 

W.  Tracy,  for  the  defendants. 

J.  A.  Spencer,  for  the  plaintiff. 

By  Court,  Bbonson,  J.  We  are  referred  to  the  statute  which 
prohibits  the  sheriff  from  taking  a  bond  or  other  security  colore 
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officii  (2  B.  S.  286,  sec.  59),  and  to  the  statnte  against  selling 
offices  (Id.  696,  sees.  35,  37),  to  prove  that  the  bond  of  the  dep  • 
uty  is  void.  The  sheriff  has  authority  to  api>oint  deputies  (1 
Id.  379,  sec  73);  but  there  is  no  law  regulating  the  amount  of 
compensation  which  the  deputy  shall  receive,  as  was  the  case  in 
Ibppan  y.  Brown,  9  Wend.  175.  The  sheriff  has  here  taken  t 
bond  from  the  deputy  for  the  faithful  discharge  of  his  duties, 
and  to  account  for  and  pay  oyer  one  half  of  the  fees  of  such 
business  as  should  be  done  by  the  deputy.  There  can  be  no 
doubt  that  the  bond  is  yalid.  The  question  has  been  long  set- 
tled in  cases  coming  under  the  statute  5  and  6  Ed.  YI.,  c.  16, 
from  which  our  statute  against  the  sale  of  offices  was  taken. 
When  the  principal,  on  appointing  a  deputy,  takes  an  agreement 
for  the  payment  of  a  gross  sum,  which  is  not  to  come  out  of  the 
profits  of  the  office,  the  contract  is  yoid.  But  where  he  resenree 
a  part  of  the  fees  of  the  office,  or  a  sxmi  certain,  which  is  to  come 
out  of  the  profits,  the  contract  is  good.  And  the  reason  why  the 
princix>al  may  take  a  stipulation  for  a  part  of  the  fees  or  profits,  is 
because  the  whole  belongs  to  him;  and,  as  has  been  said,  **  it  is 
only  reserving  a  part  of  his  own,  and  giving  away  the  rest  to 
another:"  GodolpkinY.  Tudor,  2  Salk.  468;  S.  C,  6  Mod.  234; 
1  Bro.  P.  0.  98,  affirmed  in  the  house  of  lords;  GvMford  y. 
Cardind,  Comb.  356;  S.  0.,  by  the  name  of  Ctdliford  y.  Cor- 
donmy,  12  Mod.  90;  Com.  Dig.,  tit.  Officer,  E.  1.  Li  the  case  of 
Ihppan  y.  Broum,  9  Wend.  75,  a  part  of  the  fees  belonged  by 
law  to  the  deputy.  But  in  this  case  they  all  belong  to  the  sher- 
iff; and  tiie  agreement  to  divide  them,  is  only  a  mode  of  settling 
the  compensation  of  the  deputy  for  such  services  as  he  might 
render.  Such  an  agreement  the  parties  were  at  liberty  to  make. 
New  trial  denied. 


Cited  in  Kelly  v.  McCormiek,  2  £.  D.  Smith,  611,  aa  to  when  aeouritiee 
taken  by  a  aheriff  .will  not  be  oonaidered  &a  having  been  exacted  coloft  officii. 


GOVENEY  V.  TaKNAHELL   ET  AL. 

[1  Bill,  8S.] 
ObmriDximAL  CoMMUinGATiONS  between  ATToaNET  AND  Client,  whether 
oral  or  written,  concerning  the  matter  to  which  the  retainer  relatea,  are 
not  to  be  diaoloaed  in  oonrt,  unleaa  the  client  waives  his  privilege. 

AnOBNXT  QkS  SOT  BE  REQUISED  TO    PbODUCS  A  PaPEB  NOB  TO  DISCLOSE 

ITS  Contents,  when  it  was  deposited  with  him  by  his  client.  He  may 
be  required  to  testify  concerning  its  existence,  and  whether  it  is  in  his 
poesooaion,  for  the  porpoae  of  anthorizin^  the  adverse  party  to  give  parol 
evidence  of  its  contents. 
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Attoenst  Witnessing  a  Disbd,  or  thb  Siqnino  or  an  Answer,  or  any 
other  fact,  inay  be  required  to  testify  conceming  the  same. 

Attobnet  being  Asked  whether  he  was  Present  when  an  Aooount 
Stated  was  Signed,  and  when  and  where  it  was  signed,  and  who  were 
present,  can  not  properly  refuse  to  answer  on  the  ground  that  the  matter 
is  in  the  nature  of  a  privileged  communication. 

SuBP(ENA  Duces  Tecum  upon  an  Attorney  to  Produce  Pafers  of  his 
client,  need  not  be  obeyed. 

Acts  and  TRANSAcrnoNs  of  a  Cuent,  Done  in  the  Presence  of  an  At- 
torney, may  be  testified  to  by  the  latter. 

Peivileoed  Relation  of  Attorney  and  Client  exists  for  lawful  pnrposei 
only,  and  the  former  may  be  required  to  disclose  a  criminal  design  con* 
fided  to  him  by  the  latter. 

Whether  Communication  is  Priyilegbd  is  for  the  oonrt  to  decida 

Attorney  Called  by  his  Client  to  Witness  a  Business  Traitsaction 
between  the  latter  and  a  third  person,  is  not  priyileged  from  testifying 
to  what  he  there  saw. 

Attorney  can  not  be  Required  to  Testify  what  was  the  State  of  a 
written  instrument  when  first  exhibited  to  him  by  his  dient^  or  whether, 
when  he  first  saw  an  account  in  the  hands  of  his  client,  the  evidence  of 
settlement  was  indorsed  on  it. 

MonoN  to  aet  aside  the  rei>ort  of  referees.  It  was  made  by 
the  defendants,  Edwards  and  MoEibben.  Plaintiff  gave  in  evi- 
dence a  written  account  stated,  with  an  acknowledgment,  in  the 
handwriting  of  Tannahill,  in  the  name  of  John  Tannahill  &  Co. , 
that  a  balance  of  seven  hundred  and  forty-seven  dollars  and 
thirty-six  cents  was  due  plaintiff.  Edwards  and  McEibben 
sought  to  show  that  this  acknowledgment  was  made  by  Tanna- 
hill to  defraud  them,  and  after  he  had  been  enjoined  from  in- 
terfering with  partnership  accounts.  They  called  as  a  witness 
S.  E.  Sill,  plaintiff's  counsel,  and  asked  him:  1.  Whether  he 
was  present  when  the  account  stated  was  signed;  2.  If  so,  when 
and  where  was  it  signed,  and  in  whose  presence;  3.  When  he 
first  saw  the  account,  and  whether  at  that  time  the  acknowl- 
edgment was  indorsed  on  it.  The  witness  said  he  could  not 
answer  the  questions  without  violating  professional  confidence, 
and  that  all  his  knowledge  was  obtained  as  counsel  in  the  cause. 
The  referees  did  not  require  him  to  answer  either  question. 

W.  L.  O.  Smith,  for  the  defendants. 

Hawley  and  SiU,  for  the  plaintiff. 

By  Court,  Bbonson,  J.  Confidential  communications  between 
attorney  and  client,  conceming  the  matter  to  which  the  retainer 
relates,  are  not  to  be  disclosed  in  court,  unless  the  client  waives 
his  privilege.  The  mode  in  which  the  information  is  communi- 
cated— ^whether  by  an  oral  statement  of  facts,  or  by  delivering 
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a  written  instrument — can  not  be  important.  The  principle  is 
the  same  in  whatever  way  the  information  passes.  The  policy 
of  the  law  allows  a  man  to  make  the  best  defense  in  his  power. 
Whatever  may  be  his  delinquency,  he  is  permitted  to  confer 
freely  with  his  counsel,  and  to  place  in  his  hands  any  paper 
touching  the  matter  in  question,  ^thout  the  peril  of  ha^g  hL 
confidence  betrayed  imder  the  forms  of  law.  The  attorney  may 
be  called  to  prove  the  existence  of  a  paper,  and  that  it  is  in  his 
possession,  for  the  purpose  of  enabling  the  other  party  to  give 
parol  evidence  of  its  contents.  But  he  can  not  be  compelled  to 
produce  or  disclose  the  contents  of  a  x)aper  which  has  been  de* 
posited  with  him  by  his  client:  Brandl  v.  Klein,  17  Johns.  335; 
Jackstm  v.  McVey,  18  Id.  330;  Bex  v.  Smithy  1  Phil.  Bv.  142; 
Brard  v.  Ackerman,  5  Esp.  119;  and  see  Bevan  v.  Waters,  1  M. 
A  M.  235;  Eicke  v.  Nokes,  Id.  303;  Vin.  Abr.,  Discovery,  I; 
Durkee  v.  Leland,  4  Vem.  612;  Anon.,  8  Mass.  370.  In  Wright 
V.  Mayer,  6  Yes.  280,  Lord  Eldon  said,  he  never  heard  of  a 
^tibpcena  dwces  tecum  upon  an  attorney,  to  produce  the  papers  of 
his  client.  In  Bex  v.  Dixon,  3  Burr.  1687,  the  point  was  de- 
<nded,  that  the  attorney  was  not  obliged  to  obey  such  a  subpoena. 
Lord  Mansfield  said,  that  instead  of  producing  the  papers,  the 
attorney  ought  immediately,  upon  receiving  the  subpoena,  to 
have  delivered  them  up  to  his  client. 

This  privilege  of  the  client  does  not  extend  to  eveiy  fact  which 
the  attorney  may  learn  in  the  course  of  his  employment.  There 
is  a  difference,  in  principle,  between  communications  made  by 
the  client,  and  acts  done  by  him  in  the  presence  of  the  attorney. 
It  may  be,  and  undoubtedly  is,  sound  policy  to  close  the  attorney's 
mouth  in  relation  to  the  former,  while  in  many  cases  it  would  be 
grossly  immoral  to  do  so  in  relation  to  the  latter.  It  is  the  privi- 
lege of  one  who  is  charged  with  a  wrong,  either  public  or  private, 
to  speak  unreservedly  with  his  counsel  in  preparing  for  his  de- 
fense; but  he  should  not  be  allowed  to  stop  the  mouth  of  one 
who  was  present  when  the  wrong  was  done,  upon  the  allegation 
that  he  was  retained  as  counsel  to  see  or  aid  in  the  transaction. 
Indeed,  I  think  there  can  be  no  such  relation  as  that  of  attorney 
and  client,  either  in  the  commission  of  a  crime,  or  the  doing  of 
a  wrong  by  force  or  fraud  to  an  individual.  The  privileged  re- 
lation of  attorney  and  client  can  only  exist  for  lawful  and  honest 
purposes. 

Chief  Baron  Gilbert,  after  stating  the  general  rule  in  relation 
to  the  exclusion  of  counsel,  says:  ''  Where  the  original  ground 
of  communication  is  Tnalum  in  ee,  as  if  he  be  consulted  on  an 
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intention  to  commit  a  f orgeiy  or  peijuiy,  this  can  never  be  in- 
cluded within  the  compass  of  professional  confidence;  being 
eqtially  contrary  to  his  duty  in  his  profession,  his  duly  as  a  dti* 
zen,  and  as  a  man.  But  if  such  offense,  as  forgery  for  example, 
committed  without  his  being  privy,  comes  to  his  knowledge  in 
the  course  of  confidential  transactions  with  his  client  in  the  way 
of  business,  he  shall  not  be  compelled  to  assist  in  proving  it:" 
1  Gilb.  Ev.  277,  DubUn,  1796;  see  Clay  v.  WUliams,  2  Munf .  106 
[6  Am.  Dec.  453];  Parker  v.  Carter,  4  Id.  273  [6  Am.  Dec,  613]; 
Bex  V.  Haydn,  2  Fox  &  Smith  (E.  B.  in  Ireland),  379. 

I  will  not  undertake  to  say  how  far  the  distinction  between 
the  communications  and  the  acts  of  the  client  may  extend,  but 
there  can  be  no  good  reason  for  excluding  the  attorney  when  he 
has  witnessed  a  transaction  in  the  way  of  business  between  his 
dient  and  a  third  person;  as  the  adjustment  of  an  account,  the 
execution  of  a  deed,  the  payment  of  a  sum  of  money,  the  giving 
up  of  securities,  or  the  like.  It  is  not  necessary  that  a  man 
should  have  an  attorney  to  witness  his  dealings  with  third  per- 
sons; and  if  one  is  called  in,  I  can  see  no  reason  why  he,  like  any 
other  person  who  was  present,  should  not  be  sworn  to  prove 
what  was  done. 

In  the  case  at  bar,  I  feel  no  difficuliy  in  saying,  that  Mr.  Sill 
should  have  been  required  to  answer  the  first  two  questions 
which  were  put  to  him.  He  says  he  could  not  do  so  without 
violating  the  confidence  reposed  in  him  by  his  client.  But  that 
was  a  question  for  the  referees — ^not  the  witness.  When  the 
foots  are  disclosed,  it  is  for  the  court  to  decide  whether  the  wit- 
ness shoidd  be  required  to  answer.  The  substance  of  the  first 
two  questions  put  to  the  witness  is:  "  Was  you  present  when  the 
account  stated  was  signed;  when  and  where  was  it  done,  and 
who  was  present?"  The  witness  answered,  that  all  his  knowl- 
edge of  the  writing  had  been  obtained  by  him  as  counsel  in 
the  cause.  He  evidentiy  did  not  intend  to  say  that  he  was  not 
present,  etc.;  for  that  would  be  answering,  instead  of  declining 
to  answer,  the  questions  put  to  him.  The  meaning  of  the  an- 
swer is,  that  if  the  witness  was  present  and  saw  the  paper 
signed,  etc.,  he  was  so  present  as  counsel  for  the  plaintiff.  The 
case  then  comes  to  this:  The  plaintiff,  in  adjusting  an  account 
with  a  third  person,  and  procuring  a  written  acknowledgment 
of  a  balance  due,  calls  in  a  counselor  at  law  to  witness  the 
transaction;  and  the  question  is,  whether  the  attorney  shall  be 
permitted  to  sx>eak  without  the  leave  of  his  client?  Upon  that 
question  I  can  not  entertain  a  doubt.     What  was  done  and 
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said  between  the  plaintiff  and  Tannahill  in  the  way  of  business, 
can  not  be  turned  into  a  confidential  communication  between  at- 
torney and  client,  merely  because  the  plaintiff  had  an  attorney 
present  to  hear  and  see  what  took  place.  No  secret  was  con- 
fided to  the  attorney,  and  he  might  have  been  required  to  an- 
swer, not  only  when  and  where  the  account  was  signed,  but  as 
to  everything  that  was  done  and  said  between  the  plaintiff  and 
Tannahill  on  that  occasion,  so  far  as  the  matter  would  be  per- 
tinent if  proved  by  any  other  witness.  If  any  commimications 
passed  between  the  attorney  and  client  ax)art  from  Tannahill, 
these  may  be  privileged;  but  nothing  else. 

In  Lord  Say  and  Seal's  case,  10  Mod.  40,  the  objection  to  a 
common  recovery  was,  that  there  was  no  tenant  to  ihe  prcecipe; 
and  on  producing  a  deed,  the  attorney  who  had  been  intrusted  in 
Buffering  the  recovery  was  called  to  prove  that  the  deed  had  been 
antedated  five  months;  and  he  was  admitted.  The  court  said, 
that  *'  a  thing  of  such  a  nature  as  the  time  of  executing  a  deed, 
could  not  be  called  the  secret  of  his  client;  that  it  waj3  a  thing 
he  might  come  to  the  knowledge  of  without  his  client's  acquaint- 
ing him,  and  was  of  that  nature,  that  an  attorney  concerned,  or 
anybody  else,  might  inform  the  court  of."  From  the  manner 
in  which  tI4^  case  is  cited  by  Buller,  N.  P.  284,  it  may  be  in- 
ferred that  the  attorney  was  a  subscribing  witness  to  the  deed, 
but  no  such  fact  is  mentioned  by  the  reporter.  In  Bex  v.  Wat- 
kinson,  2  Str.  1122,  the  defendant  was  indicted  for  perjury  in  an 
answer  in  chancery,  and  his  solicitor,  who  was  present  when  the 
answer  was  put  in,  was  called  to  identify  the  defendant  as  the 
person  who  was  sworn;  but  Chief  Justice  Lee  would  not  com- 
pel the  solicitor  to  testify.  "  Quasre  tamen,"  says  the  reporter, 
**  for  this  was  to  a  fact  in  his  own  knowledge,  and  no  manner 
of  secrecy  committed  to  him  by  his  client."  That  the  reporter 
was  right,  and  the  court  wrong,  has  been  agreed  ever  since.  In 
Doe  V.  Andrews,  Cowp.  845,  Lord  Mansfield  said:  "1  have 
known  an  attorney  obliged  to  prove  his  client's  having  sworn 
and  signed  the  answer  upon  which  he  was  indicted  for  perjury." 
And  see  Bull.  N.  P.  284;  1  Phil.  Ev.  146,  7fch  ed.;  1  Gilb.  Ev. 
277;  2  Stark.  Ev.  398;  Roscoe's  Cr.  Ev.  150;  Peake's  Ev.  (Nor- 
ris),  251;  Oreenough  v.  Oaskell,  1  Myl.  &  K.  98.  In  Studdy  v. 
Sanders,  2  Dow.  &  Ey.  347,  the  clerk  of  the  solicitor  was  called 
to  identify  the  defendants  as  the  persons  who  had  put  in  an  an- 
swer  in  chancery,  and  it  appearing  that  his  knowledge  of  the 
fact  arose  wholly  from  communications  with  the  defendants,  the 
evidence  was  rejected,  and  the  plaintiff  nonsuited.    But  the 
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nonsuit  was  set  aside.  The  court  said,  the  fact  offered  to  be 
proved  was  not  in  the  nature  of  a  confidential  communication 
between  attorney  and  client,  because  it  was  a  fact  easily  cog- 
nizable to  the  witness  and  to  many  others  persons,  without  any 
confidence  on  the  subject  being  reposed  in  him.  See  Parkins  y. 
Hawkshaw,  2  Stark.  239,  which  seems  to  be  the  other  way.  But 
the  witness  was  not  called  to  speak  of  an  act,  but  to  disclose 
communications  with  the  client. 

The  attorney  may  be  called  against  his  client  to  prove  a  deed 
to  which  he  is  a  subscribing  witness.  In  Doe  t.  Andrews 
(Cowp.  845),  Lord  Mansfield  said:  "An  attorney  has  no  priv- 
ilege to  give  evidence  of  collateral  facts."  In  Eobson  v.  Kemp 
(5  Esp.  62),  the  attorney  was  required  to  testify  concerning  a 
warrant  of  attorney  which  he  had  subscribed  as  a  witness. 
Lord  Ellenborough  said,  the  attorney  was  bound  to  dis- 
close all  that  passed  at  the  time,  respecting  the  execution  of  the 
instrument;  but  not  what  took  place  in  the  concoction  and 
preparation  of  the  deed,  or  at  any  other  time,  and  not  connected 
with  the  execution  of  it;  upon  which  matters  he  had  a  right  to 
be  silent:  S.  C,  4  Esp.  235.  In  Hwrd  v.  Moving,  1  Car.  & 
Payne,  372,  the  attorney  was  required  to  prove  his  client's 
handwriting,  although  his  knowledge  of  it  was  acquired  solely 
irom  seeing  him  sign  the  bail  bond;  and  in  Johnson  v.  Daveme^ 
19  Johns.  134  [10  Am.  Dec.  198],  the  attorney  had  acquired 
a  knowledge  of  his  client's  handwriting  after  the  retainer,  but 
without  any  confidential  communication,  and  it  was  held  that 
he  was  boimd  to  testify.  In  Sanford  v.  Remington,  2  Ves,  jun. 
189,  the  chancellor  said,  the  witness  may  be  called  on  to  dis- 
close all  that  did  pass  in  his  presence  at  the  execution  of  the 
deed;  so  his  having  been  sent  by  his  client  with  orders  to  put 
the  judgment  in  execution — that  is  an  act;  but  he  is  not  to  dis- 
close the  private  conversation  as  to  the  deed,  with  regard  to 
what  was  communicated  as  to  the  reasons  for  making  it. 

In  jRobson  v.  Kemp,  5  Esp.  52,  the  attorney  was  called  to 
prove  the  destruction  of  a  deed,  and  said,  that  all  he  knew 
about  it  had  been  acquired  by  being  called  in  by  both  parties  as 
their  attorney;  and  Lord  Ellenborough  rejected  the  evidence. 
He  remarked:  "The  act  can  not  be  stripped  of  the  confidence 
and  communication  as  an  attorney,  the  witness  being  then  act- 
ing in  that  character.  One  sense  is  privileged  as  well  as  another. 
He  can  not  be  said  to  be  privileged  as  to  what  he  hears,  but 
Dot  as  to  what  he  sees,  where  the  knowledge  acquired  as  to  both 
has  been  from  his  situation  as  attorney."  Notwithstanding  what 
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is  said  about  the  sense  of  seeing  being  privileged,  I  think  the 
'witness  must  have  been  questioned  concerning  what  was  said  by 
the  client;  for  the  judge  immediately  adds:  ''  I  therefore  think, 
if  the  only  knowledge  he  has,  as  to  the  destruction  of  this  in- 
strument, was  acquired  from  the  confidential  communication 
made  to  him  as  an  attorney,  that  he  can  not  be  examined  to  it." 
It  may  have  been  thought  important  that  the  witness  had  acted 
as  attorney  for  both  parties;  for  where  an  attorney  is  called  in 
by  one  party  to  witness  a  transaction  in  the  way  of  business 
with  a  third  person,  I  can  not  think  that  his  mouth  is  closed 
either  as  to  what  he  saAv  or  what  he  heard.  It  is  not  in  the  na* 
ture  of  a  confidential  communication  between  an  attorney  and 
client:  See  Leasee  of  Devoy  v.  Burke ^  2  Fox  &  Smith,  Irish  K. 
B.  191.  In  Duffin  v.  SmUh,  Peake's  N.  P.  Gas.  108,  the  defend- 
ant called  the  plaintifTs  attorney,  to  prove  that  the  considera- 
tion of  the  bond  in  suit  was  usurious;  and  he  was  admitted. 
Lord  Kenyon  said:  "  Where  anything  is  communicated  to  an 
attorney  by  his  client  for  the  purpose  of  his  defense,  he  ought 
not  to  divulge  it;  but  where  he  himself  is,  as  it  were,  a  i>arty  to  the 
original  transaction,  that  does  not  come  to  his  knowledge  in  the 
character  of  an  attorney,  and  he  is  liable  to  be  examined  the 
same  as  any  other  person:"  See  12  Yin.  Abr.  38,  pi.  1. 

An  attorney's  clerk  may  be  called  to  prove  that  he  received  a 
particular  paper  from  the  client:  Eicke  v.  Nohes^  1  M.  &  M. 
303.  And  the  attorney  may  be  required  to  make  discovery  of 
a  deed  intrusted  to  him  by  his  client,  by  answering  whether 
there  was  such  a  deed,  where  it  is,  to  whom  delivered,  when  he 
last  saw  it,  and  in  whose  custody;  but  not  to  produce  the  deed, 
or  discover  its  contents:  Kington  v.  OdLe^  8  Yiner's  Abr.  548. 
Mr.  Justice  BuUer,  in  speaking  of  cases  where  the  attorney  may 
be  called,  says:  **  11  the  question  were  about  a  razure  in  a  deed 
or  vrill,  he  might  be  examined  to  the  question  whether  he  had 
ever  seen  such  deed  or  will  in  other  plight,  for  that  is  a  fact  of 
his  own  knowledge;  but  he  ought  not  to  be  permitted  to  dis- 
cover any  confessions  his  client  may  have  made  to  him  on  such 
head.  So,  if  an  attorney  were  present  when  his  client  was 
sworn  to  an  answer  in  chancery,  upon  an  indictment  for  per- 
jury he  would  be  a  witness  to  prove  the  fact  of  taking  the  oath, 
for  it  is  a  fact  in  his  own  knowledge,  and  no  matter  of  secrecy 
committed  to  him  by  the  client:"  Bidl.  N.  P.  284.  In  the  case 
at  bar,  the  witness  was  questioned  as  to  ''  a  fact  in  his  own 
knowledge;"  it  was  **  no  matter  of  secrecy  committed  to  him  by 
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bis  client;"  and  I  can  see  no  possible  reason  wby  be  sbould  not 
answer. 

There  is  a  further  reason  for  holding  the  eyidence  admissible. 
The  case  which  the  defendant's  counsel  proposed  to  make  out, 
was,  that  the  account  was  stated,  and  a  large  balance  acknowl- 
edged to  be  due  the  plaintiff,  for  the  purpose  of  defrauding  the 
defendants,  Edwards  &  McEibben.  Now,  if  the  plaintiff  con« 
suited  counsel  beforehand  as  to  the  means,  the  expediency,  or 
consequences  of  committing  such  a  fraud,  his  communications 
may,  perhaps,  be  priyileged;  and  they  are  clearly  so,  as  to  what 
he  may  haye  said  to  counsel  since  the  wrong  was  done.  But  the 
attorney  may,  I  think,  be  required  to  disclose,  whatever  act  was 
done  in  his  presence  towards  the  perpetration  of  the  fraud. 
One  who  is  charged  with  having  done  an  injury  to  another, 
either  in  his  person,  his  fame,  or  his  property,  may  freely  com- 
municate with  his  counsel,  without  the  danger  of  having  his 
confidence  betrayed  through  any  legal  agency.  But  when  he  is 
not  disclosing  what  has  already  hapi)ened,  but  is  actually  en- 
gaged in  committing  the  wrong,  he  can  have  no  privileged 
witness:  See  the  remarks  of  Ld.  Brougham,  in  Oreerumgh  v. 
Gaakell,  1  Myln.  &  E.  98. 

The  third  question  proposed  to  the  witness  was,  in  substance: 
"  When  did  you  first  see  the  account  stated,  and  was  the  evi- 
dence of  a  settlement  indorsed  on  the  account  when  you  first 
saw  it?''  Although  the  question  does  not  necessarily  imply  so 
much,  it  was  understood  on  the  hearing  as  intended  to  draw 
from  the  witness  an  admission  that  he  had  seen  the  paper  in  the 
hands  of  his  client,  or  received  it  from  him,  in  a  different  state 
or  condition  from  that  in  which  it  appeared  on  the  trial.  Tf  such 
was  the  aim  of  the  defendants  in  putting  the  question,  I  think 
the  referees  were  right  in  not  allowing  it  to  be  answered.  We 
have  already  seen  that  the  attorney  can  not  be  compelled  either 
to  produce  or  to  disclose  the  contents  of  a  paper  which  he  has 
received  from  his  client;  and  this  is  so  although  the  paper  may 
be  required  as  the  foundation  for  a  public  prosecution :  Rex  v. 
Dixon,  3  Burr.  1687;  Bex  v.  Smilh,  1  Phil.  Ev.  142.  The  prin- 
ciple is,  that  all  confidential  communications  between  attorney 
and  client,  whether  written  or  oral,  are  alike  privileged.  If  the 
plaintiff,  at  any  particular  time,  delivered  or  exhibited  the 
Account  to  his  attorney  without  the  evidence  of  a  settlement  in- 
dorsed upon  it,  it  was  the  same  thing,  in  substance,  as  though 
he  had  at  that  time  told  him  verbally  that  he  had  an  account  in 
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that  plight;  and  the  one  form  of  commtinication  ia^  I  think,  as 
much  priTileged  as  the  other. 

No  case  which  has  fallen  under  my  observation  necessarily 
goes  the  length  of  deciding  that  such  a  question  must  be  an- 
swered. In  Lord  Say  and  SeaVa  case^  10  Mod.  40«  it  does  not  ap- 
pear that  the  fact  of  the  antedating  of  the  deed,  was  in  any  form 
commimicated  to  the  attorney  by  his  client.  On  the  contrary, 
it  may  fairly  be  inferred  from  what  is  said,  that  the  antedating 
of  the  deed  was  the  joint  work  of  the  attorney  and  client;  and 
in  that  i>oint  of  view,  the  decision  supports  a  position  which 
has  already  been  stated,  that  the  attorney  must  answer  as  to  any 
fraudulent  act  on  the  part  of  the  client  which  was  done  in  his 
presence.  The  cases  to  which  I  have  already  referred,  to  show 
that  the  attorney  may  be  called  to  identify  his  client  as  the  per- 
son who  had  sworn  to  an  answer  in  chancery,  to  prove  a  deed  to 
which  the  attorney  is  a  subscribing  witness,  or  to  prove  the 
handwriting  of  the  client,  all  stand  on  the  ground  that  the 
knowledge  of  the  attorney  was  not  acquired  as  a  secret  from  his 
client.  In  Duffin  v.  Smith,  Peake's  N.  P.  Cas.  108,  where  the 
plaintiff's  attorney  was  required  to  testify  to  the  usurious  con- 
sideration of  the  bond  and  mortgage,  the  facts  are  very  briefly 
stated;  but  it  is  quite  clear  that  Lord  Kenyon  did  not  intend  to 
depart  from  the  general  principle ;  for  he  said : ' '  Where  anything 
is  communicated  to  an  attorney  by  his  client,  for  the  purpose  of 
defense,  he  ought  not  to  divulge  it;  but  where  he  himself  is,  as 
it  were,  a  party  to  the  original  transaction,  that  does  not  come 
to  his  knowledge  in  the  character  of  an  attorney,  and  he  is  liable 
to  be  examined  the  same  as  any  other  person.'' 

In  Baker  v.  Arnold,  1  Cai.  258,  the  question  was  presented^ 
whether  the  attorney  could  be  required  to  answer  as  to  what 
state  the  note  was  in  when  he  received  it  from  his  client;  and  the 
reporter  supposed  the  point  was  decided  in  favor  of  the  admis- 
sibility of  the  evidence.  But  he  was  mistaken;  the  case  went  off 
on  another  question.  (See  the  remarks  upon  this  case  in  Brandt 
V.  Klein,  17  Johns.  338.)  Although  the  point  was  not  decided 
in  Baker  v.  Arnold,  it  was  discussed  by  three  of  the  judges;  and 
Thompson  and  Livingston,  JJ.,  were  of  opinion,  that  the  wit- 
ness should  not  be  required  to  answer  the  question:  Baddiff, 
J.,  held  the  contrary;  £md  the  other  two  judges  expressed  no 
opinion  on  the  point.  It  is  said  in  Buller's  N.  P.  284,  in  men- 
tioning the  cases  where  the  attorney  may  be  called — '*  If  the 
question  were  about  a  razure  in  a  deed  or  will,  he  might  be 
examined  to  the  question,  whether  he  had  ever  seen  such  deed 
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or  will  in  other  plight^  for  tliat  is  a  fact  of  Ids  own  knowledge/^ 
The  reason  assigned  by  Buller  plainly  shows,  that  he  was  speak- 
ing of  a  case  where  the  attorney  had  acquired  his  knowledge  of 
the  state  of  the  instrument  previous  to  his  retainer,  or  in  some 
other  way  than  from  his  client.  (See per  Thompson,  J. ,  in  Baker 
Y.  Arnold,  1  Cai.  267,  268.)  Although  he  does  not  cite  it,  I 
have  no  doubt  that  Buller  had  in  his  mind  the  case  of  Cuis  y. 
Pickering y  1  Yent.  197,  where,  on  a  trial  at  bar,  it  was  held,  thai 
the  solicitor  must  answer  as  to  what  his  client  had  told  him 
before  the  retainer  concerning  a  razure  in  a  will.  In  Brown  y. 
Payson,  6  N.  H.  443,  the  precise  point  was  adjudged,  that  the 
attorney  can  not  be  required  to  testify  concerning  the  state  of  a 
written  instrument,  at  the  time  it  was  received  from  his  client, 
for  the  purpose  of  commencing  an  action  upon  it.  To  that  doc- 
trine I  fully  assent.  I  am  unable  to  perceive  any  solid  distino-^ 
tion  between  the  oral  statement  of  a  fact  to  counsel,  and  a  com- 
munication of  the  same  fact,  by  delivering  to  him  a  deed  or  other 
written  instrument. 

The  referees  were  right  in  not  permitting  the  last  question  to 
be  answered;  but  as  they  were  wrong  in  relation  to  the  first  two 
questions,  there  must  be  a  rehearing. 

Report  set  aside. 


CoMMumcATiOKS  TO  AN  AiTORNST  A£S  Pbxvileoxd  wherevor  made  for  th» 
parpoee  of  seeking  professional  advice  or  aid,  or  to  enable  him  to  act  towarda 
the  protection  of  his  client's  rights:  Clark  v.  Bieharda,  3  £.  D.  Smith,  95; 
Oraham  ▼.  PeopU,  63  Barb.  482;  Bank  </  Utica  y.  ATeraereau,  3  Barb.  Ch. 
605.  It  appears  once  to  have  been  considered  that  a  communication  to  \» 
privileged  must  have  been  made  with  reference  either  to  a  suit  then  in  pro- 
gress or  to  one  that  was  in  contemplation,  and  there  is  a  dictum  to  that  effect 
in  Whiting  v.  Barney,  30  K.  Y.  342.  This  view  has  not  prevailed  in  New 
York.  It  is  now  sufficient,  as  said  above,  that  the  communication  be  made  aa 
a  basis  to  obtain  professional  advice:  Clark  v.  Richards^  supra;  Oraham  v. 
People^  Id.;  March  v.  Ludlvmf  3  Sandf.  Ch.  46;  BriUon  v.  Larenz^  45  N.  Y» 

67. 

The  privilege  extends  to  preventing  the  attorney  from  disclosing  the  con> 
tents  of  papers  intrusted  to  him  by  his  client  for  his  professional  advice:  Mai- 
lory  V.  Benjamin,  0  Barb.  423;  but  he  might  in  such  a  case  be  compelled  tO" 
testify  as  to  his  custody  of  the  paper  so  as  to  lay  a  foundation  for  the  intro- 
duction by  the  opposing  party  of  secondary  evidence  as  to  its  contents: 
Mitchell*«  case,  12  Abb.  Pr.  259.  Communications  are  privileged  though 
made  to  obtain  advice  in  regard  to  a  fraud:  Peck  v.  WiUiama,  13  Abb.  Pr. 
71;  Bank  qf  UHca  v.  Meraereau,  3  Barb.  Ch.  600;  the  only  instance  ix» 
which  the  communication  is  not  privileged  being  where  it  is  one  made  with 
reference  to  a  meditated  crime:  Id. 

But  information  which  has  been  acquired  by  an  attorney  in  the  course  oi 
his  professional  duties  is  not  privileged,  if  the  knowledge  was  not  acquired 
from  his  client:  Crosby  v.  Berger,  11  Paige,  379.    Nor  where  an  attorney  haa 
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been  employed  by  several  to  draw  up  an  agreement  or  a  deed,  will  the  com- 
munications, acts,  and  declarations  of  the  parties  in  his  presence  be  privi- 
leged from  disclosure:  Jtoot  v.  \Vrig?U,  21  Hun,  348;  Hubbard  v.  Haughmoa^ 
70  N.  Y.  61;  BriUum  v.  Lwem^  45  Id.  67.  It  was  decided  differently  in 
WhUing  V.  Barney ^  38  Barb.  309;  but  the  case  was  reversed  on  error:  30  N.  Y. 
330.  Under  a  statute  providing  that '  *  no  person  au  thorized  to  practice  physic  or 
surgery,  shall  be  allowed  to  disclose  any  information  which  he  may  have  ac- 
quired in  attending  any  patient  in  a  professional  character,  and  which  in- 
formation was  necessary  to  prescribe  for  such  patient  as  physician,  or  to  do 
any  act  for  him  as  surgeon,*'  the  New  York  courts  have  applied  to  the  case 
of  information  acquired  by  a  physician  somewhat  of  the  same  mles  that  have 
been  established  for  the  government  of  attorneys.  Thus  it  has  been  held 
that  the  "information"  meant  by  the  statute  includes  not  only  information 
acquired  directly  from  the  patient,  by  means  of  verbal  communications,  but 
all  that  he  has  learned  by  means  and  by  reason  of  his  professional  character: 
Edmgton  v.  Mul,  Hfe  Ins,  Co.f  5  Hun,  0.  It  has  also  been  decided  that  the 
privilege  is  personal  to  the  patient,  and  therefore  a  murderer  may  not  object 
to  the  evidence  of  the  physician,  who  attended  upon  his  victim:  Pierson  v. 
PeopUy  18  Id.  249.    All  these  cases  cite  the  principal  case. 

The  cases  in  this  series  upon  this  subject  will  be  foond  collected  in  the 
note  to  BeUzhoover  v.  Bladeatocky  27  Am.  Dea  334. 


The  People  v.  Cogdell. 

£1  HnUifOi.] 

Labcint— The  Findbb  or  a  Pogkjeibook  Coittaikino  Bank  Bills,  but  hav- 
ing no  mark  on  or  about  it,  by  which  the  name  of  the  owner  could  be 
ascertained,  can  not  be  convicted  of  larceny,  though  the  book  was  im- 
mediately demanded  by  the  owner,  and  the  finder  denied  having  it  and 
concealed  and  fraudulently  converted  the  bills,  unless  it  further  appears 
that  the  finder,  when  he  acquired  possession,  knew  who  the  owner  was, 
or  had  the  means  of  identifying  him  iMUmLer  by  marks  on  or  about  the 
property. 

Oebtiobabi.  Cogdell  had  been  convicted  of  stealing  the 
poekei-book  of  John  Warren,  with  six  hundred  dollars  in  bills 
therein  contained.  Book  and  contents  haying  been  lost  in  the 
highway,  Oogdell  found  and  at  once  concealed  them.  The  other 
facts  appear  in  the  opinion  of  the  court. 

H.  O.  Wisner,  for  the  defendant. 

G,  Borland,  district  attormey,  for  the  people. 

By  Court,  Cowen,  J.  There  was  abundant  proof  of  the  con- 
cealment and  fraudulent  conversion  of  the  money,  after  it  had 
been  found.  This  was  undoubtedly  under  a  full  consciousness 
in  the  prisoner,  that  it  was  accidentally  lost.  It  was  immedi- 
ately demanded  of  him  by  the  owner,  who  suspected  his  havinf^ 
found  it;  but  the  prisoner  denied  the  finding,  and  concealed  the 
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bills.  By  fhe  owner's  good  fortune,  they  were  traced  to  tlie 
hands  of  the  prisoner,  and  finally  restored;  but  this  was  after  a 
course  of  evasion  and  concealment,  plainly  indicating  his  fraudu- 
lent intent  to  keep  the  money  if  possible. 

It  did  not  appear  in  evidence,  that  the  pocket-book  or  money 
had  any  mark  by  which  the  prisoner  could  hare  discovered 
Warren  to  be  the  owner,  though  he  must  have  been  conscious 
that  the  owner,  whoever  he  might  be,  would  make  an  effort  to 
find  the  money.  He  did  make  such  effort,  offering  a  reward  to 
the  prisoner  personally.  In  short,  the  loss  and  finding  were 
purely  accidental.  Every  thing  after  that,  done  by  the  prisoner, 
was  characteristic  of  the  thief;  and  if  he  can  escape  the  legal 
consequences  of  the  conviction  of  larceny,  it  must  be  solely 
because  that  crime  is  not  predicable  of  a  taking  and  conversion 
under  the  circumstances  mentioned.  Singular  as  it  may  seem 
to  one  reasoning  upon  principle,  this  appears  to  be  the  settled 
doctrine  of  the  law,  and  was  considered  to  be  so  by  this  court 
in  The  People  v.  Anderson,  14  Johns.  294  [7  Am.  Dec.  462] .  It 
is  supposed,  I  perceive,  by  the  counsel  for  the  state,  that  from 
what  was  said  in  The  People  v.  MsOarren,  17  Wend.  460,  we 
may  be  considered  as  holding  it  a  duty  to  disregard  the  adjudi- 
cation in  The  People  v.  Anderson,  which  is  not  denied  to  be  a 
point-blank  case  against  the  prosecution.  But  neither  the  de- 
cision, nor  any  dictum  in  The  People  v.  McOarren,  nor  the  course 
of  reasoning  in  that  case,  goes  at  all  to  countenance  such  an 
expectation.  All  we  asserted  there  was,  that  probably  the  rule 
must  be  confined  to  such  a  case  as  the  present,  where  it  does 
not  apx>ear  that  the  prisoner  knew,  or  had  the  means  of  knowing 
the  true  owner;  and  cases  were  cited  to  that  effect.  One  was, 
where  the  pocket-book  found  was  legibly  marked  with  the  own- 
er's name,  the  finder  being  able  to  read.  Such  cases  themselves 
imply,  that  if  the  owner  has  placed  no  mark  about  the  property, 
and  none  exists,  by  which  the  finder  can  discover  him,  the  case 
must  still  be  considered,  as  it  long  has  been,  one  of  mere  trover 
and  conversion — ^not  of  larceny.  The  general  remark  in  The 
People  V.  McOarren,  that  a  finder,  having  the  means  of  discovery, 
is  an  exception,  must  be  taken  with  the  limitation  indicated  by 
the  authorities  referred  to.  Every  finder  may  be  said  to  have 
the  means  of  discovering  the  owner  by  the  exerdse  of  an  honest 
diligence;  and  if,  when  valuable  proi)erty  is  lost,  such  means 
may  be  made  a  test,  the  doctrine  of  The  People  v.  Anderson  is 
indeed  gone.  Scarcely  any  finder  could  fail  in  his  search;  and 
this  being  generally  obvious  to  a  jury,  they  would  hardly  ever 
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fail  to  conyict  for  that  reason.  The  role  would  thuB,  in  prac- 
tice, be  brought  down  to  a  yeiy  narrow  exception. 

It  may  be  yeiy  difficult  to  perceive  any  reason  in  sound  monds, 
why  this  should  not  be  so;  but  that  is  no  argument  for  dis- 
regarding a  settled  rule  of  law. 

New  trial  ordered. 


Labi^xnt  of  Stolen  Goods:  See  SUUe  v.  Boper^  24  Am.  Dec.  268»  and  note. 


Bloom  et  al.  v.  Bubdioe. 

[1  HILL,  lao.] 

Omibsiom  or  Substt  from  AoMiNisTRAToa's  Bond  does  not  make  Toid  ths 
grant  of  letters  to  him. 

To  THx  JnusDionoN  or  tks  Sobbooatx  in  Qrantino  ADMonsraATiov 
two  things  only  are  essential,  viz.:  1.  The  death  of  the  intestate;  and  2. 
His  inhabitancy,  at  or  immediately  preceding  his  death,  of  the  ooonty  in 
which  the  administration  was  granted. 

JuBiSDicnoK  TO  Obdkb  a  Salb  of  Rxaltt  Dxpbnds  on  a  petition  and 
acconnt.  • 

AooouNT  BiQUisiTS  TO  WARRANT  A  Salb  OF  RsAi^T  Can  not  be  dis- 
pensed with  becaose  an  inventory  has  previonsly  been  filed,  although  a 
general  reference  to  snch  inventory  is  made. 

If  an  Account  is  PRiSBNtXD,  its  effect  is  not  destroyed  by  calling  it  an 
inventory. 

Onr  Docomxnt  jiAT  Answer  thx  Doubli  Purfosb  of  an  account  and  an 
inventory;  and  an  inventory  made  and  presented  at  the  time  the  petitioo 
for  an  order  of  sale  is  filed,  may  be  treated  as  an  accoant  and  give  the 
court  jurisdiction  to  the  same  extent  as  a  separate  acconnt  containing  the 
same  matters. 

If  it  does  not  Clearly  Appear  at  what  Tms  the  Inyentort  was  Filed» 
but  there  is  some  evidence  tending  to  show  its  filing  at  the  time  the  sale 
was  petitioned  for,  the  question  whether  it  was  filed  at  the  proper  tima 
to  support  the  order  of  sale  must  be  submitted  to  the  jury. 

Appugation  of  Personal  Estate  to  Payment  of  Debts  need  not  be 
made  before  petitioning  for  a  sale;  it  is  sufficient  that  such  application 
has  been  made  when  the  order  of  sale  is  granted. 

Description  of  Land  in  an  Order  of  Sale,  as  ninety-one  acres  of  the  south- 
west comer  of  lot  number  eleven,  is  not  fatally  defective  if  the  intestate 
owned  that  number  of  acres  and  no  more  in  the  lot  named. 

In  Ejectment  Defendant  mat  Show  Title  out  of  Plaintifis,  though 
he  does  not  connect  himself  with  it,  if  he  did  not  enter  under  them. 

Jurisdiction  over  the  Persons  to  be  affected  by  a  surrogate's  sale 
must  be  obtained  in  some  manner  sanctioned  by  law,  otherwise  the  pro- 
ceeding will  be  void. 

SiHEiROGATE  GouRT  IS  OF  INFERIOR  JURISDICTION— a  mere  creaturo  of  the 
statute.  Persons  claiming  under  its  orders  must  show  affirmatively  thai 
it  obtained  jurisdiction  to  make  them  by  pursuing  the  forms  prescribed  by 
the  statute. 
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ApPOINTMEZn*   OT    OlTABDIAK    TO    APFXAS    FOR    AIID    BeFBXSENT    IkFAN? 

Hsnts  CD  an  application  to  sell  real  estate  is  jurisdictionaL     If  such  ap- 
pointment is  not  made,  the  order  of  sale  is  void. 
Statxttobt  Authobitt  by  which  a  man  may  be  deprived  of  his  estate  most 
be  strictly  pnrsaed. 

Ejeotmekt.  The  premises  formerly  belonged  to  Heniy  Bloom, 
who  died  seised  thereof  in  1818.  He  had  nine  children,  of  whom 
four  were  infants  at  the  date  of  his  decease.  These  four  were 
the  plaintiffs  in  the  present  suit.  The  defendants  attempted  to 
deraign  title  through  a  surrogate's  sale.  The  objections  to  the 
sale  and  the  defects  in  the  proceedings  appear  from  the  opinion. 
The  petition  for  the  order  of  sale  was  without  date  or  mark  of 
filing.  It  stated  that  the  administrators  had  "  made  a  just  and 
true  inventory  of  all  the  goods,  chattels,  and  credits  of  the  es- 
tate of  the  said  Henry  Bloom,  and  also  an  estimate  of  the  debts 
of  the  estate,  all  which,  duly  authenticated,  is  on  file  in  the 
office  of  said  surrogate,"  and  that  the  personal  estate  was  not 
siifficient  to  pay  debts.  The  surrogate  by  whom  this  petition 
was  heard  and  granted,  having  died  prior  to  the  trial  of  the 
present  cause,  such  of  the  papers  as  could  be  found  were  pro- 
duced by  his  successor  in  office.  The  inventoiy  produced  was 
dated  Februaiy  21, 1819.  On  its  back  was  an  imdated  certificate 
by  two  appraisers  that  it  was  a  true  appraisal  of  the  property  of 
the  deceased.  The  appraisers'  oath  annexed  to  the  inventory  was 
dated  September  11, 1819.  The  oath  of  the  administrators  to  the 
truth  of  the  inventory  was  taken  before  the  surrogate,  but  bore 
no  date.  The  inventory  showed  goods  and  chattels  appraised  at 
six  hundred  and  forty-nine  dollars  and  eighty-one  cents,  and  j 

debts  due  amounting  to  three  hundred  and  seventy-three  dol- 
lars and  fifty-six  cents.  An  account  and  estimate  showed  debts 
of  estate  aggregating  two  thousand  two  hundred  and  thirty-five 
dollars  and  thirty-seven  cents,  and  that  the  excess  of  the  debts 
due,  over  the  personal  estate,  was  one  thousand  two  hundred 
and  twelve  dollars.  This  account  was  verified  by  the  oath  of 
one  of  the  administrators,  taken  May  11, 1820.  On  June  26, 
1840,  an  order  of  sale  was  entered.  No  order  appointing  a 
guardian  for  the  minors  could  be  found. 

The  judge  directed  the  jury  to  find  for  the  plaintiffs;  and  the 
jury  having  so  found,  the  defendant  moved  to  set  the  yerdict 
aside. 

C.  Humphrey,  for  the  defendant. 

B,  Johnson,  for  the  plaintiffs. 
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By  Court,  Bbokbon,  J.  As  the  judge  did  not  specify  on  what 
particular  ground  he  held  the  sale  under  the  surrogate's  order 
Toid,  it  will  be  proper  to  examine  the  several  objections  which 
have  been  urged  against  the  validify  of  the  sale,  on  the  argu- 
ment. The  counsel  for  the  plaintiffs  insists  that  the  sale  was 
void,  on  several  grounds: 

'  1.  It  is  said  Uiat  administration  was  not  duly  granted,  be- 

cause there  was  but  one  surely  to  the  bond.  The  tenth  section 
of  the  act  of  1813  provides,  that  the  surrogate  shall,  upon  grant- 
ing administration  of  the  goods  of  any  person  dying  intestate, 
take  of  the  person  or  persons  to  whom  such  administration  shall 
be  granted,  sufficient  bonds  to  the  x>eople  of  this  state,  with  two 
or  more  competent  sureties:  1  E.  S.  447,  sec.  10.  The  duty 
of  the  surrogate  is  plain,  but  the  omission  to  take  two  or  more 
sureties  is  not  a  matter  which  goes  to  the  foundation  of  the  pro- 
ceeding, so  as  to  render  the  letters  of  administration  void.  Only 
two  things  were  essential  to  the  jurisdiction  of  the  surrogate  in 
granting  administration,  to  wit,  the  death  of  the  intestate,  and 
the  fact  that  at,  or  immediately  previous  to  his  death,  he  was  an 

s  inhabitant  of  the  same  counfy  with  the  siurogate:   Sec.  3.     11 

those  facts  existed  in  this  case,  which  is  not  denied,  the  surro- 
gate had  authority  to  act,  and  the  omission  to  take  a  proper 
bond,  was  an  error  to  be  corrected  on  appeal:  Sec.  32;  and  not 
a  defect  of  jurisdiction  which  would  render  the  whole  proceed- 
ing void. 

2.  It  is  said,  that  the  application  for  a  sale  of  the  real  estate 
was  not  accompanied  by  an  account  of  the  personal  estate  and 

»  debts  of  the  intestate:  that  instead  of  an  account  made  at  that 

time  of  the  personal  estate,  reference  was  had  to  the  usual  in- 
ventory which  had  been  previously  filed.  This  is  an  important 
point,  because  a  petition  and  account  are  essential  to  the  sur- 
rogate's jurisdiction  in  ordering  a  sale.  The  administrator  is 
in  all  cases  to  make  and  exhibit  an  inventory  of  the  personal 

^  estate,  within  six  months  after  the  grant  of  administration:  Sec. 

\  10.     And  without  any  reference  to  that  provision,  he  must  ac- 

"^  company  his  petition  for  a  sale  of  land  by  an  account  of  the 

personal  estate  and  debts,  as  far  as  he  can  discover  the  same: 
Sees.  23,  26.  If  the  general  inventory  had  been  previously  filed, 
and  there  was  no  account  beyond  a  reference  to  that  document, 
it  would  not,  I  think,  be  sufficient,  and  the  order  to  sell  could 
not  be  supported.  I  have  already  remarked,  that  the  require- 
ment of  an  account  is  wholly  independent  of  that  relating  to 
kh.e  inventory;  the  one  must  be  furnished,  although  the  other 
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may  be  on  file.  Theie  is  good  reason  for  such  a  role.  The  ad- 
ninistrator,  before  the  application  for  a  sale,  may  have  dis- 
covered personal  estate  of  the  intestate,  of  which  he  had  no 
knowledge  at  the  time  the  inventoiy  was  filed;  debts  due  the 
intestate,  which  were  deemed  bad  at  the  time  of  making  the  in- 
Tentoiy,  may  have  proved  available,  either  in  whole  or  in  part; 
and  property,  which  was  appraised,  may  have  advanced  in  value. 
It  is  therefore  proper,  as  well  as  a  plain  requirement  of  the  stat- 
ute, that  there  should,  in  all  cases,  be  an  account  at  the  time  of 
the  application  for  a  sale  of  real  estate. 

But  if  an  account  is  in  fact  presented,  it  can  do  no  harm  that 
it  receives  the  name  of  inventory,  instead  of  account.  Nor  do  I 
think  it  necessary  that  there  should  be  two  separate  dociunents, 
in  a  case  where  the  common  inventory  is  presented  at  the  time 
of  applying  for  a  sale.  When  the  inventory  comes  in  at  that 
time,  it  must  necessarily  contain  the  same  matter  that  would 
appear  by  such  an  account  as  is  mentioned  in  the  twenty-third 
section;  and  one  document  may  well  answer  the  double  purpose 
of  inventory  and  account. 

It  becomes  therefore  important  to  inquire,  when  the  in- 
ventory in  this  CEkse  was  filed.  It  is  dated  in  February,  1819; 
but  it  seems  quite  probable  that  it  was  not  filed  at  that  time, 
because  there  is  an  oath  of  the  appraisers  appended  to  it,  which 
was  sworn  before  the  surrogate  on  the  eleventh  of  September 
following.  It  may  not  have  been  filed  on  the  last-mentioned 
day;  for  the  oath  then  made  was  not  to  the  truth  of  the  inven- 
tory, as  though  that  document  had  already  been  prepared,  but 
the  oath  of  each  appraiser  was,  that  "  I  will  truly,  honestiy,  and 
impartially  appraise,"  etc.  An  account  or  estimate  of  the  debts 
to  be  paid,  was  evidentiy  presented  to  the  surrogate  at  the  time 
of  applying  for  a  sale.  An  affidavit  of  one  of  the  administra- 
tors, purporting  to  have  been  sworn  on  the  eleventh  of  May, 
1820,  the  day  before  the  order  to  showcause,  was  subjoined  to  this 
account,  and  the  jurat  was  in  the  handwriting  of  the  surrogate, 
though  his  name  was  not  subscribed  to  it.  The  petition  for  a 
sale  speaks  of  the  inventory  of  the  personal  estate  and  this  ac- 
count of  debts  in  terms  which,  to  say  the  least,  can  not  be  made 
to  imply  that  they  were  presented  or  filed  at  different  times. 
There  is,  on  the  one  side,  little  or  no  evidence  to  prove  that  the 
inventory  was  filed  before  making  the  order  to  show  cause,  and 
on  the  other,  there  is  some  evidence  tending  to  show  that  it  was 
filed  at  that  time.  And  here  the  presumption  that  every  officer 
does  his  duty,  may,  perhaps,  be  entitled  to  some  weight:  Ford 
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T.  Wahworih,  19  Wend.  334;  and  would  aid  ibe  conclusion, 
that  the  inventoiy  was  presented  at  the  proper  time  for  sustain- 
ing the  jurisdiction  of  the  surrogate.  I  do  not  think,  however, 
that  much  importance  should  be  given  to  that  presumption, 
where,  as  in  this  case,  it  is  resorted  to  for  the  purpose  of  making 
out  a  vital  jurisdictional  fact.  But  without  it,  there  was  some 
\  evidence  for  the  jury.    What  they  would  have  said,  as  to  the 

'  time  of  filing  the  inventoiy,  if  the  question  had  been  submitted 

to  them,  I  will  not  attempt  to  conjecture.    I  have  only  noticed 
^  the  evidence  &r  enough  to  show  that  there  was  a  question  for 

the  jury;  and  it  follows,  that  if  the  judge  based  his  decision 
against  the  validity  of  the  sale,  on  the  ground  that  there  was 
no  account,  there  must  be  a  new  trial. 

3.  The  next  objection  is,  that  before  petitioning  for  a  sale, 
I                      the  administrators  had  not  applied  the  personal  estate  which 

had  come  to  their  hands  towards  the  payment  of  the  debts  of 
the  intestate.  An  inventoiy  must  be  filed  before  asking  for  a  sale, 
but  it  is  enough  if  the  personal  estate  has  been  applied  to  the 
payment  of  debts  before  a  sale  is  ordered.  The  application 
may  be  made  between  the  order  to  show  cause,  and  the  final 
order  for  sale:  Sec.  26.  In  this  case  the  amount  of  debts  to  be 
pud  was  two  thousand  two  hundred  and  thirty-five  dollars  and 

')  thirty-seven  cents;  the  personal  estate  amounted  to  one  thou- 

sand and  twenty-three  dollars  and  thirty-seven  cents :  the  balance, 
one  thousand  two  hundred  and  twelve  dollars,  was  struck  by 
the  surrogate,  and  probably  at  the  time  the  petition  was  pre- 
sented. In  the  order  for  a  sale,  the  surrogate  adjudges,  that 
the  personal  estate  was  insufiicient  for  the  payment  of  debts, 

^  and  that  there  yet  remained  due  and  unpaid  of  the  debts,  be- 

sides costs,  the  sum  of  one  thousand  two  himdred  and  twelve 
dollars,  which  is  the  precise  amoimt  of  debt  that  would  remain 
unpaid  if  all  the  personal  estate  had  been  previously  applied  to 
that  object.  There  is,  therefore,  some  reason  for  believing  that 
the  personal  estate  had  been  properly  applied  before  the  order 
for  a  sale  was  made. 

4.  It  is  also  objected,  that  nothing  passed  by  the  sale,  in  con- 
sequence of  the  defective  and  imperfect  description  of  the  land 
in  the  surrogate's  order,  and  in  the  administrator's  deed:  Sec. 
23.  If  there  was  nothing  in  the  case  beyond  the  words, 
"  being  ninety-one  acres  of  the  south-west  comer  of  lot  number 
eleven,"  there  would  be  some  difficulty  in  saying  that  all  of  the 
land  passed  which  is  in  controversy  in  this  suit.  The  descrip- 
tion would  be  best  answered  by  laying  out  ninety-one  acres  in  a 
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sqnaie  form  on  the  south-west  comer  of  the  lot,  which  would 
not  include  more  than  forty  acres  of  the  land  of  the  intestate, 
and  would  include  about  fiftj  acres  of  land  belonging  to  some 
other  person.  But  there  is,  I  think,  enough  in  the  case  to  help 
the  purchaser  out  of  this  difficulty.  It  was  an  order  for  the  sale 
of  the  real  estate  of  which  Henry  Bloom  died  seised,  and  there 
were  to  be  nineiy-one  acres  in  a  specified  lot.  The  intestate 
owned  precisely  that  quantity  of  land,  and  no  more,  in  the  des- 
ignated lot,  and  his  land  touched  the  south-west  comer  of  the 
lot,  though  it  did  not  lie  in  a  square  form.  The  surrogate  oti- 
dently  had  in  view  the  particular  parcel  of  land  which  the  intes- 
tate owned  in  lot  number  eleven.  The  matter  must  have  been 
well  understood  by  all  of  the  parties  in  interest,  and  I  think  the 
whole  of  the  land  in  controversy  might  well  pass  by  the  deed. 

5.  If  there  was  ground  for  imputing  fraud  to  Abraham  Bloom, 
the  purchaser,  that  was  a  question  of  fact  for  the  jury. 

6.  As  the  defendant  did  not  enter  under  the  plaintiffs,  he  was 
at  liberty  to  show  a  title  out  of  them,  although  he  did  not  con- 
nect himself  with  that  title. 

7.  The  only  remaining  question  is,  whether  the  plaintiffs,  who 
were  infants  at  the  time  of  the  proceedings  before  the  surrogate, 
and  for  whom  no  guardian  was  appointed,  are  concluded  by  the 
sale.  We  have  been  referred  to  the  cases  of  Jackson  v.  Bobinsan, 
4  Wend.  436,  and  Jackson  v.  Crawfords,  12  Id.  533,  as  deciding 
the  point  against  the  infant  heirs.  But  I  have  been  unable  to 
discover  that  this  question  was  involved,  or  even  mentioned,  in 
Jackson  v.  Ecbinson;  and  the  decision  in  Jackson  v.  Craufords^ 
turned  upon  another  ground.  The  objection  was  taken,  in  that 
case,  that  no  guardian  ad  litem  had  been  appointed  for  the  in- 
fants ;  but  such  evidence  was  given  in  relation  to  what  was  done 
before  the  surrogate,  and  the  probable  loss  of  a  portion  of  the 
papers,  that  the  judge  told  the  jury  they  would  be  warranted  in 
presuming  that  all  necessary  proceedings  had  been  duly  had  be- 
fore the  surrogate,  and  that  guardians  for  the  infant  heirs  had 
been  duly  appointed.  On  a  motion  for  a  new  trial,  Sutherland, 
J.,  who  delivered  the  opinion  of  the  court,  said,  ''  the  parol  evi- 
dence fully  warrants  the  conclusion,  that  all  the  proceedings 
before  the  surrogate  were  strictly  formal  and  regular."  And 
again,  "  the  presiunption  of  the  entire  regularity  of  those  pro- 
ceedings is  strengthened  by  the  long  acquiescence  of  the  heirs 
at  law."  In  the  case  at  bar,  although  there  is  evidence  enough 
that  this  business  was  loosely  done,  there  is  no  evidence  tend- 
ing to  show  the  loss  of  papers,  and  no  foundation  has  been  laid 


Jan.  1841.]  Bloom  v.  Burdick.  306 

for  presiiming  the  appointment  of  a  guardian.  It  is  in  proof, 
that  none  "was  appointed,  so  far  as  appears  from  the  records  and 
papers  in  the  surrogate's  office.  This  is  then  a  case  -where  the 
question  is  directly  and  necessarily  presented,  and  that  too  for 
the  first  time,  so  far  as  I  have  observed,  whether  infant  heirs 
can  be  concluded  under  this  statute  without  a  guardian  to  ap- 
pear for,  and  take  care  of  their  interests. 

The  surrogate  undoubtedly  acqtured  jurisdiction  of  the  sub- 
ject-matter, on  the  presentation  of  the  petition  and  account; 
but  that  was  not  enough.  It  was  also  necessary  that  he  should 
acquire  jurisdiction  over  the  persons  to  be  affected  by  the  sale. 
It  is  a  cardinal  principle  in  the  administration  of  justice,  that  no 
man  can  be  condemned  or  divested  of  his  right,  until  he  has  had 
the  opportunity  of  being  heard.  He  must,  either  by  serving 
process,  publishing  notice,  appointing  a  guardian,  or  in  some 
other  way,  be  brought  into  court;  and  if  judgment  is  rendered 
against  him  before  that  is  done,  the  proceeding  will  be  as  utterly 
void  as  though  the  court  had  undertaken  to  act  where  the  sub- 
ject-matter was  not  within  its  cognizance :  Borden  v.  Filch,  15 
Johns.  121  [8  Am.  Dec.  225];  Bigelow  v.  Steams,  19  Id.  39 
(10  Am.  Dec.  189];  MiUs  v.  Martin,  19  Id.  7.  This  is  the 
rule  in  relation  to  all  courts,  with  only  this  difference,  that  the 
jurisdiction  of  a  superior  court  will  be  presumed  until  the  con- 
txary  appears;  whereas  an  inferior  court,  and  those  claiming 
under  its  authority,  must  show  that  it  had  jurisdiction:  Foot  v. 
Stevens,  17  Wend.  483;  Hart  v.  Seixas,  21  Id.  40.  The  surro- 
gate's court  is  one  of  inferior  jurisdiction;  it  is  a  mere  creature 
of  the  statute:  Dakin  v.  Hudson,  6  Cow.  221.  Indeed,  it  has 
been  held  in  all  the  cases  relating  to  surrogates'  sales,  that  the 
person  claiming  under  them  must  show  affirmatively  that  the 
officer  had  acquired  jurisdiction.  The  distinction  between  supe- 
rior and  inferior  courts  is  not  of  much  importance  in  this  par- 
ticular case,  for  whenever  it  appears  that  there  was  a  want  of 
jurisdiction,  the  judgment  vTiU  be  void,  in  whatever  court  it  was 
rendered. 

It  is  not  only  a  general  principle  in  the  law,  that  courts  must 
acquire  jurisdiction  over  the  persons  to  be  affected  .by  their 
judgments,  but  in  relation  to  these  sales  the  statute  has  specially 
pointed  out  the  means,  and  imposed  the  duty,  of  bringing  the 
proper  parties  before  the  court.  The  surrogate,  when  the  subject 
lias  been  properly  presented  to  him,  must  in  the  first  place  make  an 
order  directing  all  persons  interested  in  the  estate  to  appear  be- 
fore him  at  a  certain  day  and  place,  to  show  cause  why  the  real 
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estate  shoald  not  be  sold  for  the  payment  of  debts;  and  this 
order  must  be  published  in  two  newspapers  for  four  weeks  suc- 
oessiyely:  Sec.  23.  This  notice  serves  the  purpose  of  bring- 
ing in  all  such  persons  as  the  law  presumes  capable  of  taking 
the  charge  of  their  own  interests,  and  defending  themselves  in 
courts  of  justice;  but  it  does  not  include  infant  heirs  and 
devisees.  The  thirty-first  section  was  made  for  their  protection; 
and  it  provides,  "  that  in  all  cases  where  a  petition  shall  be  pre- 
sented by  any  executors  or  administrators,  for  the  sale  of  the 
whole  or  part  of  the  real  estate  of  their  testator  or  intestate,  and 
one  or  more  of  the  devisees  or  heirs  of  such  testator  or  intestate 
shall  be  infants,  the  judge  of  the  court  of  probates  or  the  surro- 
gate to  whom  the  same  may  be  presented,  shall  appoint  some 
discreet  and  substantial  freeholder  a  guardian  of  such  infant  or 
infants,  for  the  sole  purpose  of  appearing  for,  and  taking  care  of 
the  interest  of  such  infants,  in  the  proceedings  therein."  This 
mode  of  bringing  in  the  infant  heirs  was  not  pursued,  and  the 
plaintiffs  have  had  no  day  in  court.  Without  it,  they  can  not 
be  deprived  of  their  inheritance. 

The  cases  to  which  I  have  already  referred  have  settled  a 
principle  decisive  of  this  question.  But  I  will  mention  a  few 
other  decisions,  for  the  purpose  of  showing  that  the  prescribed 
form  for  obtaining  jurisdiction  of  the  person,  whatever  that  form 
may  be,  must  be  strictly  pursued.  In  the  MaUer  of  Underwood^ 
3  Cow.  59,  the  creditors  of  an  insolvent  debtor  were  to  be 
brought  in  by  the  publication  of  a  notice  for  ten  weeks,  and  it 
was  held,  that  the  judge  had  no  jurisdiction  to  grant  a  discharge 
where  the  notice  had  been  published  only  six  weeks.  In  Den- 
ning V.  Conoin,  11  Wend.  647,  a  judgment  of  this  court,  in  par- 
tition, was  held  void,  because  it  did  not  appear  by  the  record 
that  the  notice  required  by  the  statute  in  the  case  of  unknown 
owners  had  been  duly  published.  This  case,  so  far  as  it  asserts 
the  doctrine  that  the  judgment  of  a  superior  court  will  be  void 
if  the  record  do  not  show  jurisdiction,  has  been  overruled: 
Foot  V.  Stevens,  17  Wend.  483;  Hart  v.  Seixas,  21  Id.  40.  But 
the  principle  remains  untouched,  that  whenever  the  want  of 
jurisdiction  appears,  the  judgments  of  any  and  all  courts  will  be 
void;  and  when  the  party  in  interest  is  to  be  brought  in  by 
means  of  a  public  notice,  the  want  of  such  notice  will  be  a  fatal 
defect. 

In  Messinger  v.  Kininer,  4  Binn.  97,  a  decree  of  the  orphans' 
court  was  held  void  as  against  infants,  for  whom  no  guardian 
had  been  appointed  pursuant  to  the  statute.     In  Smith  v.  Eice^ 
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11  Mass.  507,  the  statute  required  that  the  judge  of  the  court 
of  probates  should  appoint  guardians  for  infants,  and  Bon»e  dis- 
creet person  to  represent  a  parly  out  of  the  state,  and  for  want 
of  such  appointment,  the  proceedings  were  held  to  be  void. 
This  decision  was  fully  approved  in  Proctor  v.  NewhaUy  17  Id. 
91.  The  rule  that  there  must  be  jurisdiction  of  the  person,  as 
well  as  the  subject-matter,  has  been  steadily  upheld  by  the 
courts;  and  it  can  not  be  relaxed  without  opening  a  door  to  the 
greatest  injustice  and  oppression. 

In  every  form  in  which  the  question  has  arisen,  it  has  been 
held,  that  a  statute  authority  by  which  a  man  may  be  deprived 
of  his  estate  must  be  strictly  pursued.  In  Thatcher  v.  Powell, 
6  Wheat.  119,  Marshall,  C.  J.,  said,  it  was  a  self-evident  proposi- 
tion, that  no  individual  or  public  officer  can  sell  and  convey  a  good 
title  to  the  land  of  another,  unless  authorized  so  to  do  by  express 
law;  and  the  person  invested  with  such  a  power,  must  pursue  with 
precision  the  course  prescribed  by  law,  or  his  act  will  be  in- 
valid. In  accordance  with  this  doctrine,  the  case  of  Jackson  v. 
Esty,  7  Wend.  148,  was  decided.  Savage,  C.  J.,  there  says,  "  it 
is  a  cardinal  principle  that  a  man  shall  not  be  divested  of  his 
property  but  by  his  own  acts,  or  the  operation  of  law;  and 
where  proceedings  are  instituted  to  change  the  title  to  real 
estate  by  operation  of  law,  the  requirements  of  the  law  under 
which  the  proceedings  are  had ,  must  be  strictly  pursued. "  In  Rea 
V.  McEachron,  13  Wend.  465  [28  Am.  Dec.  471],  a  sale  under 
this  statute  was  held  void  for  want  of  an  order  of  confirmation 
by  the  surrogate;  and  in  Atkins  v.  Rinnan,  20  Wend.  241 
[32  Am.  Dec.  534],  the  deed  to  the  purchaser  was  held  void,  be- 
cause it  did  not  set  forth  at  large,  as  the  statute  requires,  the 
order  of  sale  made  by  the  surrogate.  See  also  Jackson  v. 
Shepard,  7  Cow.  88  [17  Am.  Dec.  502];  Williams  v.  Peyton, 
4  Wheat.  77. 

The  rule  which  requires  a  strict  compliance  with  a  statute 
authority  under  which  a  man  may  be  deprived  of  his  estate,  is 
one  of  a  most  salutary  tendency;  and  this  is  a  much  stronger 
case  for  its  application  than  some  of  those  which  have  been 
*  mentioned.  I  do  not  intend  to  say  that  there  was  any  fraud  in 
procuring  this  sale.  That  was  a  question  for  the  jury.  But  I 
can  not  forbear  to  remark,  that  there  were  circumstances  well 
calculated  to  awaken  suspicion  that  all  was  not  right;  and  if 
there  had  been  a  compliance  with  the  statute,  by  appointiag  a 
guardian  to  appear  and  take  care  of  the  interest  of  the  infant 
heirs,  I  think  it  far  from  being  clear  that  their  land  would  have 
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been  sold.  But  however  that  may  be,  they  could  only  be  de* 
prived  of  their  inheritance  by  pursuing  the  forms  presczibed  bj 
law. 

It  is  said  that  the  plaintiffs  had  a  remedy  by  appeal;  and  it  is 
true  that  the  statute  gives  a  parly  claiming  to  be  aggrieved  fif- 
teen days  to  appeal  from  a  decree  or  order  of  the  surrogate: 
Sec.  32.  But  this  argument  was  well  answered  by  Jackson,  J., 
in  Smith  v.  Eice,  11  Mass.  512.  He  says,  **  the  very  grievance 
complained  of  is,  that  the  party  had  no  notice  of  the  pendency 
of  the  cause,  and  of  course  no  opportunity  to*  appeal."  He 
then  proceeds  to  show,  that  when  the  judge  of  probate  under- 
takes to  determine  the  rights  of  parties  over  whom,  for  the  want 
of  notice,  he  has  not  acquired  jurisdiction,  and  the  parties  have 
had  no  opportunity  to  appeal,  they  may  consider  the  act  or  de- 
cree as  utterly  void. 

When  the  proceedings  are  at  common  law,  and  an  infant  ap- 
pears by  attorney  instead  of  guardian,  or,  after  being  served 
with  process,  suffers  a  default,  the  judgment  will  be  erroneous— 
not  void.  But  here  there  has  been  neither  service  of  process 
nor  appearance  in  any  form.  The  judgment  would  have  been 
void  had  the  proceedings  been  at  the  common  law;  and  it  is 
clearly  so  in  this  case,  where  the  defendant  is  attempting  to 
build  up  a  title  under  a  statute,  without  complying  with  its 
quirements. 

New  trial  denied. 


Any  Act  of  a  Coubt  ik  a  Matter  over  which  it  haa  not  aoqoired  juria- 
diction  is  a  nullity:  Ferguson  v.  Crawford^  70  N.  Y.  264;  Adams  v.  SaunU/offa 
ds  W,  R,  R,  Co,,  10  Id.  333;  Dotij  v.  Broum,  4  How.  Pr.  430;  Vtssdier  v.  Hmd' 
mm  R,  R,  Co,,  5  Barb.  46.  Or,  aa  it  ia  sometimes  expressed  when  it  is  meant  to 
say  that  jurisdiction  over  the  person  of  tlie  defendant  must  be  acquired,  no 
person  can  be  divested  in  a  court  of  justice  of  any  right  unless,  by  notice  hav- 
ing been  previously  given  to  him  of  the  proceedings,  an  opportunity  has  been 
aflfordecl  him  of  being  heard  therein:  Williams  v.  Van  Valkenburg,  16  How. 
Pr.  147;  People  v.  Sutherland,  Id.  104.  In  this  respect  these  cases  recognize 
no  distinction  between  courts  of  general  and  those  of  inferior  jurisdiction. 
There  is,  however,  a  presumption  indulged  that  the  jurisdictional  facts  nec- 
essary to  authorize  the  judgments  and  decrees  of  the  courts  of  the  former 
kind  existed:  See  the  cases  cited  above,  and  Hutchinson  v.  Brand,  6  Id.  74; 
though  the  presumption  may  be  rebutted:  Id.  AVhereas,  wherever  a  right  ii 
claimed  under  the  decree  of  a  court  of  inferior  jurisdiction,  it  is  incumbent 
upon  the  claimant  to  prove  affirmatively  the  jurisdictional  facts:  Harrington 
V.  People,  6  Barb.  610.  The  surrogate's  court  being  one  of  inferior  jurisdic- 
tion, this  rule  applies  to  claimants  under  their  decrees:  Mahoney  v.  Ounter^ 
10  Abb.  Pr.  437;  C(/rwin  v.  MerriU,  3  Barb.  343;  Ackley  v.  Dygert,  33  Id.  191; 
Buhle  V.  Sherman,  10  Bos.  305;  Sibley  v.  Waffiey,  16  N.  Y.  190;  see  also  tha 
parallel  ease  of  Atkms  v.  Kinnan,  32  Am.  Deo.  534  and  note. 
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Ibbeoulabtfiss  and  Eebobs  of  JuDausNT  in  a  proceeding  over  which  a 
ooart  has  acquired  jariadiction,  can  not  be  taken  advantage  of  in  a  coUateral 
proceeding,  even  though  the  conrt  be  one  of  inferior  jnrisdietioD:  Sheldon  v. 
WriglUt  7  Barb.  42;  S.  C,  5  N.  Y.  511;  Lamenet  v.  Parsons,  27  How.  9;  Peo- 
fiU  V.  Balsey,  37  N.  Y.  346;  Hkhmond  v.  Foote,  3  Lans.  252;  Van  Benasdaer 
V.  CoUreU,  7  Barb.  129;  S.  C,  4  How.  Pr.  378;  Wilkiming  v.  Schmale,  1 
Hilt.  264;  Van  Renssdaer  v.  WUbeck,  7  Barb.  142;  S.  C,  4  How.  Pr.  388. 

To  GiVB  THB  SURBOOATB  JURISDIGTION  TO  OSDER  THE  SaLB  OF  BeAL  £s- 

TATB  it  18  neceaaaay  that  an  accoont  ahoold  be  presented  with  the  petition: 
Schneider  v.  Mclhrland,  4  Barb.  144;  SmcUl  v.  CromweUy  H.  &  D.  155;  Van 
Nostrand  v.  WrigJU,  Id.  262;  and  if  the  heirs  are  infants,  the  appointment  of 
a  guardian  is  equally  essential:  Chandler  v.  Nwihrop,  24  Barb.  132;  Havens 
V.  Sherman,  42  Id.  040;  Schneider  v.  Mclhrland,  2  N.  Y.  461. 

To  THB  ExBSCiSB  OF  A  Statxtte  AUTHORITY  by  which  a  person  may  be  de- 
prived of  his  estate,  it  is  necessary  that  every  prerequisite  should  have  beem 
strictly  complied  with.    An  instance  is  afforded  where  lands  are  sold  for- 
taxes:  LeggeU  v.  Boners,  0  Barb.  411;  Cruger  v.  Dougherty,  43  N.  Y.  120;; 
HvJbheU  v.  Weldon,  H.  &  D.  145;  but  the  rule  is  not  confined  to  this  authority;; 
it  is  of  general  application:  Btings  v.  Mcintosh,  23  Barb.  599;  Robinson  v. 
Ryan,  25  N.  Y.  324;  Lou>  v.  Purdy,  2  Lans.  424;  Sherwood  v.  Reade,  7  Hill, 
433;  Men-iU  v.  Port  Chester,  71  N.  Y.  312.    There  is,  however,  this  qualifica- 
oation,  that  if  something  has  been  omitted  which  was  manifestly  inserted  not 
for  the  benefit  of  the  party  whose  estate  is  divested,  but  of  some  other  person, 
he  shall  not  be  heard  to  complain:  AUen  v.  Commissioners,  38  Id.  318;  se^ 
also  Atkms  v.  Xinnan,  32  Am.  Dec.  534,  and  note  540. 

Perhaps  to  this  head  may  best  be  referred  the  cases  which  hold  that  where 
a  statute  prescribes  the  mode  by  which  jurisdiction  may  be  acquired,  it  must 
be  strictly  pursued  or  the  proceeding  will  be  a  nullity:  People  v.  Board  o/ 
PM:e,  6  Abb.  164;  26  Barb.  485;  Van  Slyke  v.  Shelden,  9  Id.  284;  Stantm  v. 
MUs,  16  Id.  323;  Bi^alo  df  S.  L.  R,  R.  Co,  v.  JSiHe  Co,,  48  N.  Y.  09;  People 
V.  Spencer,  55  Id.  4;  Brown  v.  Mayor  of  New  York,  6  T.  &  C.  166. 

TiTLB  IN  A  Third  Pbrson  is  a  defense  to  an  action  of  ejectment:  l%nkham 
V.  Erie  R.  Co.,  53  Barb.  396. 


Putnam  v.  Wise. 

(1  HiLi..  234.] 

Lr  JjAJSD  is  Oocupiep  on  the  Shares,  and  the  occupiers  covenant  to  yield 
and  pay  to  the  owners  one  half  of  all  the  grain  raised  on  the  farm,  to  be 
delivered  at  a  place  designated,  and  one  of  the  occupiers  afterwards 
enters  into  an  agreement  with  other  persons  to  do  certain  work  and  to 
receive  therefor  one  third  of  such  occupier's  share,  all  the  parties  are, 
nntil  the  grain  is  delivered  and  divided,  tenants  in  common  thereof,  and 
not  partnen. 

If  Okb  Tbnant  in  common  Sbll  thb  Common  Profertt,  his  co-tenants  may 
adopt  the  sale,  and  all  the  co-tenants  may  join  in  an  action  therefor  in 
assumpsit  for  goods  sold  and  delivered. 

liRTiNO  ON  THB  Sharbs  FOR  A  SiNOLB  Crof  makes  the  parties  tenants  in 
common  thereof. 

PRiviucoB  OF  Pbrsons  Occuftino  Land  on  thb  Shares  to  have  a  renewal 
of  their  contract  for  a  second  year,  does  not  change  their  contract  into 
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one  of  leasing,  so  aa  to  deprive  the  owners  of  their  interest  aa  part  owners 
or  oo-tenants  of  the  crops  raised. 

CovxKANT  TO  Pat  A  FixsD  QuAMTiTT  OF  Whbat  or  othsT  products  of  a  farm 
for  the  use  thereof,  does  not  give  the  lessor  any  present  interest  in  such 
product. 

Contract  to  Rxndxr  a  Moiett  of  the  Pboductb  of  a  Fabk  for  the  use 
thereof,  though  oontainiog  apt  words  to  make  a  lease,  will  not  be  oom- 
strued  as  a  leasing  with  a  reservation  of  rent,  but  as  a  letting  on  the 
shares,  which  results  in  both  owner  and  occupier  having  a  present  Inter- 
est as  tenants  in  common  of  the  crop. 

Assumpsit.  Collins  and  Famam,  being  the  owners  of  a  tract 
of  land,  entered  into  an  agreement,  under  seal,  with  Melendy  and 
Edward  Putnam,  whereby  the  former  purported  "  to  lease  and 
to  farm  let"  such  lands  to  the  latter,  and  the  latter,  in  considera- 
tion of  the  use  of  the  land,  covenanted  "  to  yield,  pay,  and  give 
one  half  of  all  the  grain  raised  on  the  said  farm,  to  be  delivered 
at,"  etc.  The  contract  contained  other  provisions,  which  suffi- 
ciently appear  in  the  opinion  of  the  court.  Afterwards  Edward 
Putnam  entered  into  an  agreement  with  S.  S.  and  H.  L.  Putnam, 
by  which  the  latter  were  to  do  certain  work  and  furnish  certain 
teams,  and  each  to  be  entitled  to  one  third  of  Edward  Putnam's 
share  of  the  crops,  etc.  Certain  wheat  raised  on  the  farm  was 
in  1838  sold  by  Edward  Putnam  to  defendant  Wise.  It  was 
afterwards  delivered  by  Melendy  and  Edward  and  H.  L.  Putnam. 
The  defendant  claimed  to  have  purchased  as  agent  of  one  Bogart. 
On  this  point  the  evidence  was  conflicting.  This  action  was 
brought  by  Collins,  Famam,  Melendy,  and  Edward,  S.  S.,  and 
H.  L.  Putnam.  The  referee  reported  in  favor  of  plaintifib.  De* 
f endant  moved  to  set  aside  the  report. 

D.  B,  Prosser,  for  the  defendant. 

H.  Welles,  for  the  plaintiffs. 

By  Court,  Cowen,  J.  Whether  the  defendant  purchased  the 
wheat  for  himself  or  as  agent  of  Bogert,  was  a  question  of  fact 
for  the  referee,  and  the  report  should  not  be  set  aside  as  being 
against  the  weight  of  evidence  in  this  respect.  The  other  ques- 
tion is,  whether  the  plaintiffs  were  joint  owners  of  the  wheat. 
There  is  no  doubt  that  Edward  Putnam  might  sell  to  the  other 
two  Putnams  any  share  of  the  interest  he  held,  which  he  might 
think  proper;  and  there  was  sufficient  evidence  that  he  did  sell 
to  them  such  an  interest  as  made  them  tenants  in  common  with 
himself  in  the  wheat  in  question.  Edward  Putnam  and  Melendy 
were  the  occupiers.  They  arranged  that  Edward  Putnam  should 
take  two  thirds  of  the  products  to  be  divided;  and,  by  the  sub- 


May,  1841.]  Putnam  v.  Wise.  311 

contract,  Edward  let  in  the  two  younger  P^tnams  to  two  thirds 
of  his  share.  The  agreement  was,  that  they  were  to  work  so  and 
BO,  and  *'  each  have  and  be  entitled  to  one  third  of  his,  said 
Edward's,  share,"  etc.  There  is  evidence  on  which  the  referee 
might  say  there  was  a  full  performance  by  all  the  contractors 
and  subcontractors.  Eveiything  seems,  as  between  them,  to 
have  gone  on  harmoniously. 

It  is  said,  that  Edward  Putnam  had  no  right  to  let  in  two 
additional  partners,  without  the  consent  of  all  four  of  the  original 
contractors.  That  is  true,  if  they  were. partners.  One  partner 
can  not  receive  another  into  the  firm  without  the  consent  of  all: 
Kingman  v.  Spurr,  7  Pick.  235,  237,  238;  Murray  v.  Kneeland, 
14  Johns.  318,  322.  Independently  of  Collins  and  Famam's 
(the  owners')  consent,  the  two  subcontractors,  S.  S.  and  H.  L. 
Putnam,  would  have  become  partners,  only  as  between  them- 
selves and  Edward  Putnam:  Ex  parte  Barrow,  in  the  matter  of 
Slyih,  2  Hose's  Gas.  Bankruptcy,  252,  254,  255;  Colly,  on  Partn. 
8,  Am.  ed.  of  1839.  But  there  was  evidence  from  which  the 
referee  might  infer  the  assent  of  the  other  contractors.  No 
doubt  all  must  have  known  of  the  subcontract,  and  all  have 
chosen  finally  to  adopt  it,  by  joining  in  this  action  for  the  price 
of  the  wheat:  Vide  MatUe  v.  Duke  of  Beaufort^  1  Buss.  Ch.  349, 
and  7  Pick.  238,  239.» 

So  far,  I  have  assumed  that  the  original  contract,  under  which 
the  farm  was  to  be  worked,  created  a  partnership  between  the 
parties;  but  it  did  not.  It  looked  merely  to  the  ownership  of 
the  products,  and  not  to  a  sale.  We  shall  see  in  the  sequel  that 
the  parties  concerned  were  all  tenants  in  common  of  these  pro- 
ducts; but  in  effect,  it  viras  certainly  not  more  than  a  joint  pur- 
chase. Had  there  been  a  provision  for  a  joint  sale,  or  joint 
commercial  dealing  in  the  products  of  the  farm,  or  in  carrying 
it  on,  it  might  have  been  different :  Colly. ,  lU  supra,  23, 303.  But 
there  was  not.  Even  a  joint  purchase  of  personal  property  does 
not  make  a  partnership:  Colly,  on  Partn.  8  a,  10-12,  ed.  of  1839. 
Such  a  purchase  is  said  to  create  only  a  tenancy  in  common: 
Jackson  v.  Bobinson,  3  Mason,  138, 141.  But  this  is  even  less. 
It  was,  in  effect,  that  one  side  should  occupy  the  farm,  and 
divide  the  crops,  taking  their  share  as  a  compensation  for  their 
labor.  An  agreement  by  two,  to  perform  a  job  of  work,  the 
compensation  money  to  be  equally  divided,  does  not  make  a 
partnership:  Colly.,  xd  supra,  12.     Here  was  to  be  a  division  of 

the  gross  earnings  of  the  farm;  and  in  such  a  case,  even  had  the 

'  ■'^— ^^  ~"  '  "  ' 

1.  KUiffwum  T.  Spmr, 
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anangement  been  to  sell  the  crops  in  common,  and  divide  the 
money,  this  would  not  have  been,  within  the  law  of  partnership, 
a  sharing  of  profit  and  loss.  A.,  owning  a  sawmill,  agreed 
with  B.  to  work  it  and  divide  the  gross  earnings  equally.  Held, 
not  partners:  Ambler  v.  Bradley ^  6  Yt.  119.  Phelps,  J.,  said: 
"  They  never  shared  in  profit  and  loss.  The  share  which  the 
occupier  received,  was  a  mere  compensation  for  his  labor.  This 
point  has  been  often  determined:"  Bowman  v.  Bailey,  10  Id. 
170;  S.  P.,  vide  also  Rich  v.  Penfidd,  1  Wend.  380, 384, 385,  and 
Ixxmui  V.  Marshall,  12  Conn.  69  [30  Am.  Dec.  596]. 

A  sale  by  joint  tenants  or  tenants  in  conmion  maybe  made  before 
severance  of  the  property,  by  all  actually  joining  in  the  sale,  or  it 
may  be  made  by  one  for  the  benefit  of  all,  and,  in  the  latter  case, 
the  sale  being  recognized  and  adopted  by  the  others,  becomes 
an  original  sale  by  all:  Per  Daggett,  J.,  in  OviaU  v.  Sage,  7 
Conn.  99.  The  consideration  may  then  be  said  to  move  f  rojn 
all  jointiy,  whether  tenants  in  common  or  joint  tenants:  Ham. 
on  Parties  to  Actions,  p.  18,  London  ed.  of  1817;  Vattx  v.  /Pro- 
per, Sty.  156,  157,  203;'  BeU  v.  Chaplain,  Hardr.  321;  Bowman 
V.  Bailey,  10  Yem.  170, 172.  If  the  defendant  had  taken  the 
wheat  tortiously,  the  owners,  though  but  tenants  in  common, 
must  all  have  joined  in  trover,  or  they  might,  according  to  the 
well-known  right  of  election  in  such  cases,  all  have  brought 
assiunpsit  for  goods  sold  and  delivered.  A  fortiori  may  they  do 
this,  though  the  property  have,  in  fact,  been  sold  by  one  only. 

We  have,  so  far,  assumed  that  all  the  plaintiffs  were  common 
owners  of  the  wheat.  I  have  shown  that  Selam  S.  and  H.  S. 
Putnam  were,  properly  considered,  at  least,  common  owners 
with  Edward  Putnam  and  Melendy.  It  is  equally  clear  that  all 
were  also  common  owners  with  Fomam  and  Collins,  provided 
the  original  contract  was,  in  legal  effect,  a  mere  letting  on 
shares.  If  a  technical  lease,  they  were  not;  and  I  do  not  see  any 
evidence,  independent  of  the  contract,  which  will  make  the 
ownership  of  the  wheat  common  between  the  owners  and  occu- 
piers. It  therefore  becomes  necessary  to  examine  the  legal  effect 
of  the  contract.  Its  words  are  in  nearly  the  common  form  of  a 
lease.  The  owners  "  have,  and  by  these  presents  do  lease 
and  to  farm  let,  all  said  land,  to  the  said  parties  of  the  second 
part;"  and  in  consideration,  etc.,  the  parties  of  the  second  part 
covenant  with  the  owners, "  to  yield,  and  pay,  and  give  to  them 
one  half  of  all  the  grain  raised  by  them  [the  occupiers]  on  said 
farm,  to  be  delivered  at,"  etc.,  fixing  the  place. 

1.  Vavao  ▼.  Steward,  Sty.  166, 167 1  Vaua  ▼.  Draper,  Id.  203. 
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The  owners  were  to  keep  a  certain  number  of  sheep  on  the 
farm,  to  be  fed  by  the  occupiers,  furnish  plaister,  one  half  the 
grain  and  grass  seed,  etc. :  The  occupiers  to  have  one  half  the 
wool,  and  to  deliver  the  other  half  on  the  premises  in  good  or- 
der. Various  provisions  were  inserted,  as  to  the  mode  in  which 
the  occupiers  were  to  cultivate  the  farm.  There  is  no  evidence 
which  required  the  referee  to  say,  that  the  wheat  in  question  had 
been  actually  severed,  so  as  to  be  known  as  that  of  the  owners 
or  occupiers.  On  the  contrary,  he  was  entitled  to  say  on  the 
evidence,  and  so  doubtless  he  concluded,  that  the  defendant 
purchased  the  wheat  as  that  grown  on  the  farm,  and  received  it 
without  any  division  having  been  made.  That  being  so,  if  the 
construction  contended  for  by  the  defendant  be  correct,  the  al- 
leged lessors  were  improperly  made  plaintiffs;  and  such  a  mis- 
joinder will  be  fatal  to  this  action. 

The  contract  was  under  the  seals  of  both  the  owners  and  occu- 
piers, and  if  the  right  of  the  former  to  their  share  of  the  grain 
lay  either  in  covenant  simply,  or  in  render,  as  it  is  technically 
called,  they  could  take  no  present  interest  till  severance  and  de- 
livery at  the  place  appointed.  In  such  case  the  rule  would  ap- 
ply, that  so  long  as  anything  remsdns  to  be  done  by  the  vendor, 
such  as  measuring,  weighing,  etc.,  the  property  in  tiie  goods  sold 
does  not  pass.  •  And,  indeed,  whether  the  property  in  the  wheat 
had  passed  or  not,  the  objection  would  be  equally  fatal  to  the 
action.  If  it  had  passed,  each  of  the  parties  owned  in  severalty, 
and  should  have  sued  for  their  respective  shares.  If  not,  the 
objection  recurs,  that  the  whole  belonged  to  the  occupiers,  and 
adding  the  owners'  names  was  a  misjoinder  of  parties. 

Taking  the  words  of  this  contract  according  to  their  technical 
meaning,  there  is  no  doubt  that  they  carried,  on  the  one  hand, 
an  exclusive  possession  and  interest  in  the  land  to  the  occupiers, 
with  a  right  equally  exclusive  to  the  emblements.  And  had  the 
rent  consisted  in  any  certain  amount  of  grain  and  wool,  in 
bushels  or  pounds,  without  saying  from  the  farm,  the  owners 
could  have  claimed  no  property  in  either  till  delivery,  or  at  least 
till  a  tender  made.  The  occupiers  might  have  maintained  eject- 
ment, even  against  the  owners,  during  the  term,  and  put  them 
to  their  action  of  covenant  as  a  remedy  for  their  rent 

But  it  is  insisted  that  inasmuch  as  the  shares  of  the  owners  in 
the  farm  products  were  uncertain  in  amount,  this  made  the  par- 
ties tenants  in  common,  at  least  in  the  productions  thus  to  be 
grown  and  shared  between  them.  That  has  been  long  and  re- 
peatedly held  in  respect  to  a  letting  on  shares  for  a  single  crop: 
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Ear?  y,  Celey,  Cro.  Eliz.  143;  Spencer,  J.,  in  Ibote  t.  Colvin^  3 
Johns.  216,  221  [3  Am.  Dec.  478];  Bradi^  v.  Schenck,  8  Id. 
151;  De  MM  t.  Hagerman,  8  Cow.  220  [18  Am.  Dec.  443]; 
Bishop  T.  Doty,  1  Yt.  37;  and  vide  Chandler  t.  ThwrsU>ny  10 
Pick.  205.  So  for  a  single  year,  the  share  of  the  several  crops 
to  be  measured  and  rendered  by  the  occupier,  on  the  premises: 
Caswell  T.  Districhf  15  Wend.  379.  In  some  of  these  cases,  it 
was  said  there  were  not  any  such  clear  words  of  demise  but  that 
it  was  left  open  to  pronounce  the  agreement  general,  to  work  on 
shares.  It  is  obvious  that  the  contract  for  the  occupier  to 
divide  and  render  the  owner's  share  by  measure  on  the  premises, 
was  meant  for  no  more  than  what  the  law  would  require  to  be 
done  in  some  form,  at  least  what  is  commonly  done,  by  way  of 
severing  the  interest  of  common  owners  in  personal  property. 
The  contract  between  the  parties  was  therefore  not  allowed  to 
operate  as  a  lease,  the  court  saying  in  some  of  the  cases,  that 
where  the  question  is  open,  the  construction  more  beneficial  for 
both  parties  is,  that  they  meant  to  hold  in  common:  Seep^ 
Spencer,  J.,  in  Ibote  v.  Colvin,  3  Johns.  216,  221  [3  Am.  Dec. 
478] ;  and  especially  per  Nelson,  J. ,  in  CasweU  v.  Districh,  before 
cited. 

The  subcontract,  mentioned  in  the  report  of  the  referee,  be- 
tween the  Putnams,  would  come  clearly  within  these  cases,  and 
as  we  have  seen,  make  them  tenants  in  common  with  the  occu- 
piers; for  though  the  first  contract  contained  a  provision  that  it 
might  continue  for  more  than  one  year,  and  the  subcontract 
was  the  same,  yet  the  provision  was  but  in  the  nature  of  a  re- 
letting for  the  crop  of  the  second  year.  Beside,  although  the 
cases  seem  to  suppose,  that  in  order  to  save  the  rights  of  the 
parties  as  tenants  in  common,  the  letting  should  be  for  only  a 
single  crop,  or,  which  is  about  the  same  thing  in  this  countiy, 
a  single  year,  it  is  difficult  to  perceive  why  the  same  form  of 
contract  for  two  or  more  years  would  not  continue  the  relation 
of  tenants  in  common  for  the  whole  time.  In  Bich  v.  Penfield, 
1  Wend.  380, 384, 385,  the  parties,  owner  and  occupier,  continued 
the  working  of  a  mill  on  shares  for  several  years,  and  Suther- 
land, J.,  said  he  inclined  to  consider  them  tenants  in  common. 

But  to  show  that  the  relation  of  the  parties  to  the  original 
contract  was  that  of  lessors  and  lessees,  and  the  covenant  to 
deliver  the  grain  was  but  an  agreement  to  render  a  share  by  way 
of  rent,  we  are  referred  to  the  case  of  Stewart  v.  Doughty,  9 
Johns.  108,  113.  There,  the  words  of  demise  and  covenant  to 
pay  a  share  of  the  crop,  were  almost  literally,  and  clearly  in 
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legal  effect,  ihe  same  as  here;  and  the  contraot  was  held  to  be  a 
lease.  The  only  difference  was,  in  the  length  of  the  term. 
There,  it  was  five  years,  with  a  right  in  either  party  to  terminate 
it  on  six  months'  notice;  here,  only  one  year,  with  the  privilege 
in  the  occupiers  to  continue  for  another.  The  shortness  of  the 
term,  I  admit,  may  be  evidence  of  an  intent  to  hold  the  crop  in 
common;  but  is  that  circumstance  alone,  able  to  overcome 
words  of  express  demise  and  covenant  to  pay,  which  have  a  set- 
tled construction  in  the  law  ?  Had  the  covenant  been  to  pay  a 
fixed  quantity,  as  one  hundred  bushels  of  wheat,  or  two  tons  of 
hay,  etc.,  though  to  come  out  of  the  produce  of  the  farm,  it 
seems  to  be  perfectly  settled  that  the  lessor  would  have  taken 
no  present  interest  whatever:  Dockham  v.  Parker,  9  Greenl. 
137  [23  Am.  Dec.  547];  vide  also  Newcomb  v.  Burner ,  2  Johns. 
421,  in  note.  And  there  is  considerable  authority,  which  does 
not  appear  even  to  have  been  expressly  repudiated,  that  a  con- 
tract to  render  a  moieiy ,  especially  where  the  contract  is  for  a  cer- 
tain term,  or  for  more  than  one  crop,  amounts  to  the  same  thing: 
Welch  V.  Hall,  Bull.  N.  P.  86,  Lond.  ed.  of  1788.  Thompson 
and  Livingston,  JJ.,  in  Jackson  ex  dem.  Colden  v.  Broumell,  1 
Johns.  267,  270,  271  [3  Am.  Dec.  326.]  And  see  Hare  v.  Cctey, 
and  Stewart  v.  Doughty,  before  cited. 

Welch  V.  HaU  has  long  been  disregarded,  and  probably  never 
was  law.  It  held  that  a  contract  on  shares  for  one  crop 
amounted  to  a  lease.  What  veas  said  in  Jackson  ex  dem»  Colden 
T.  BrowneU,  went  on  the  distinction  between  letting  on  shares 
for  a  single  crop,  and  for  a  year  certain.  In  the  latter  case  it  was 
said  to  be  a  demise,  because  for  a  year.  That  view  was  over- 
ruled in  Caswell  v.  Districh.  In  the  latter  case  the  contract  was 
in  words  of  demise  for  one  year;  not  in  the  usual  technical 
terms  I  admit,  but  clearly  such  as,  at  a  money  rent,  would  have 
been  construed  to  mean  the  same  thing.  Yet  the  contract  was 
denied  to  be  a  lease,  and  the  denial  put  on  the  ground  that  the 
payment  by  way  of  rent  was  in  moieties,  to  be  measured  and 
given  by  the  tenant.  Mr.  Justice  Nelson  said,  ''the  shares  were  of 
specific  crops  to  be  raised  on  the  farm,"  and  he  adds,  "this 
view  of  the  contract  should  be  maintained,  unless  otherwise 
clearly  expressed."  He  thought  the  case  distinguishable  from 
Stewart  v.  Doughty,  where  the  phraseology  being  that  usual  in 
leases,  could  not  be  got  over  by  the  agreement  to  pay  in  shares 
from  the  specific  crops. 

With  deference,  I  have  not  been  able  to  make  any  substantial 
distinction  in  the  phraseology.    Independentiy  of  the  fact  that 
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the  render  "was  confined  to  a  share  in  the  specifio  crop,  it  wonld, 
as  appears  to  me,  in  both  cases,  have  operated  to  make  a  lease.  In 
Caswell  Y.  Dietrich,  the  agreement  was  to  let  the  defendant  hare 
the  farm  for  one  year.  These,  says  Woodfall,  are  apt  words  to 
make  a  lease  (Woodf.  Land.  &  Ten.  7,  Lond.  ed.  1804),  and  so 
it  was  adjudged  in  Whiilock  v.  Horton,  Cro.  Jac.  91.  The  words 
in  Stewart  v.  Doughty  were  no  more;  but  if  they  were,  Woodfall 
says,  the  most  proper  and  authentic  form  of  words  may  be  over- 
come by  a  contrary  intent  appearing  in  the  deed  of  demise: 
Woodf.  Land  &  Ten.  6,  Lond.  ed.  1804.  It  seems  to  me  there- 
fore, that  Stewart  v.  Doughty  was  very  much  shaken,  not  to  say 
entirely  overturned,  by  Caswell  v.  Districh;  at  any  rate,  that  the 
question  is  open,  whether  the  clearest  words  of  present  demise 
may  not  be  considered  as  inuring  to  make  a  mere  tenancy  in 
common,  under  a  letting  like  the  one  before  us.  And  I  am  of 
opinion  that  they  may.  The  compensation  here  lies  wholly  in 
shares  from  the  farm  products:  in  these,  the  owners  are  to  be 
compensated  for  the  use  of  their  land,  and  the  occupiers  are  to 
be  paid  for  their  labor.  Indeed,  as  it  respects  the  second  year, 
from  the  crop  of  which  the  wheat  in  question  was  taken,  the 
words  of  letting  are  almost  identical  with  those  in  CasweU  v. 
Districh,  But  it  is  a  case  in  which  we  ought  not  to  tie  ourselves 
up  to  the  consideration  of  mere  words.  The  substance  should 
be  looked  at;  and  that,  as  it  would  be  universally  imderstood 
among  farmers,  is  an  agreement  between  owners  and  occupants, 
that  the  latter  should  come  in  rather  as  servants,  than  tenants; 
each  party  taking  an  interest  as  common  owners  in  the  crops 
and  other  products,  as  they  accrue,  by  way  of  compensation  to 
the  owners  for  the  use  of  their  farm,  and  the  occupiers  for  their 
labor:  Vide  Maverick  v.  Lewis,  3  McC.  211.  The  extent  of  such 
compensation  or  interest,  is  to  be  collected  from  the  contract: 
Vide  Beaumont  v.  Crane,  14  Mass.  400.  This  may  be  so  framed 
as  to  secure  an  exclusive  interest  to  the  owner  in  certain  prod- 
ucts, such  as  the  hay  t<o  be  consumed  on  the  farm;  also  an  exclu- 
sive interest  in  the  young  animals  to  be  fed  there,  till  they  come 
to  be  distributed.  No  doubt,  any  provision  of  this  kind  may  be 
made,  if  not  in  fraud  of  the  occupant's  creditors:  Lewis  v.  Ly- 
man,  22  Pick.  437.  But  there  being  no  such  provision,  a  com- 
mon ownership  results  in  all  products  to  be  divided,  in  whatever 
form  the  provision  may  be  for  rendering  or  securing  such  pro- 
ducts to  either  party.  The  true  test  seems  to  lie  in  the  question, 
whether  there  be  any  provision,  in  whatever  form,  for  dividing 
the  specific  products  of  the  premises.     If  there  be,  a  tenancy  in 
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oommon  arises,  at  least  in  such  products  as  are  to  be  diTided. 
The  occupier  being  a  mere  servant,  it  is  said  can  not  bring  trespass 
quare  clatisum /regit;  but  the  owner  only:  Hare  v.  Celey,  before 
cited;  Boberison  v.  George,  7  N.  H.  306,  308.  His  possession  is 
that  of  the  owner:  Id.,  and  Maverick  v.  Lewis,  before  cited.  He 
has  no  interest  in  the  land  which  he  can  assign,  and  on  his 
death,  the  contract  would  be  at  an  end:  Id.  All  these  views 
seem  to  foUow  from  Caswell  v.  Districh,  and  they  are,  some  of 
them,  ably  sustained  by  the  late  case  in  Massachusetts:  Leioia 
V.  Lyman,  before  cited.  Other  cases  certainly  take  opposite 
views:  Weems  v.  Siallings,  2  Har.  &  J.  365;  Uaslcins  v.  Rhodes, 
1  Gill  &  J.  266.  And  we  have  already  seen,  that  even  our  own 
cases  may  be  considered  as  somewhat  in  conflict.  The  more 
modem  and  maturely  considered  cases,  both  in  this  state  and  in 
Massachusetts,  go,  I  think,  clearly  to  sustain  the  right,  both  of 
the  owners  and  occupiers,  in  the  case  before  us,  to  be  considered 
tenants  in  common.  Though  the  whole  be  drawn  up  in  the 
form  of  a  lease,  and  a  render  as  of  rent,  it  is  after  all  but  another 
mode  of  saying,  that  the  occupiers  shall  work  the  farm  for  so 
long,  and  divide  the  profits  with  the  owners. 

It  follows,  that  the  purchase  of  the  wheat  by  the  defendant 
operated  as  a  contract  with  all  the  plaintiffs,  though  it  was  made 
with  only  one  of  them.  And  though  the  whole  transaction  were 
conducted  in  his  name,  the  evidence  was  quite  sufficient  to  war- 
rant the  referee  in  finding  that  he  acted  as  agent  for  his  co- 
tenants. 

The  result  is  that  the  motion  to  set  aside  the  report  of  the 
referee  should  be  denied. 

Motion  denied. 


Agreements  for  Cultiv'ation  of  Lakd  on  Shares. — The  cases  are  in  al- 
most hopeless  conflict  as  to  what  is  the  trae  construction  of  an  agreement 
between  the  owner  and  the  occupier  of  land  for  its  cultivation  on  shares, 
and  OS  to  the  rights  of  the  respective  parties  in  the  land  and  in  the  crops. 
Such  contracts  seem  to  be  to  a  great  extent  unknown  in  England:  MouUon  v. 
JiobiruoJi^  27  N.  H.  550;  but  they  are  very  common  in  this  country,  and  each 
state  seems  to  have  adopted  a  view  of  its  own  as  to  the  proper  interpretation 
to  be  put  upon  them. 

Cases  Holding  the  Parties  Tenants  in  Common  on  Crop. — The  doctrine 
of  the  later  New  York  cases  is  undoubtedly  that  laid  down  in  the  foregoing 
opinion  of  Judge  Cowen,  and  is  the  one  adopted  as  preferable  in  Freeman  on 
Co-tenancy  and  Partition,  that  "an  arrangement  to  cultivate  land  on  the 
sluires  is  not  a  lease,"  and  that  *'every  form  of  agreement  by  which  land  in 
let  to  one  who  is  to  cultivate  the  same  and  give  the  owner  as  compensation 
therefor  a  share  of  the  produce,  creates  a  tenancy  in  common  in  the  crops:** 
Freeman  on  Co-tenancy  and  Partition,  sec.  100;  Taylor's  Land,  and  Ten.,  sec. 
24;  FooU  v.  Colvin,  3  Am.  Dec.  47S;  De  Mott  v.  Hcujerman,  18  Id.  443,  and 
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cited  in  the  note  thereto;  Bradish  v.  Schenek,  8  Johns.  151;  OUb  v. 
Thompton,  H.  &  D.  131;  OoJb^ry  v.  Schoonmaher,  15  Wend.  226;  DtneAorf 
▼.  FTt^Mff,  15  Barb.  595;  Haarrower  v.  iTeo^A,  19  Id.  331.  So  in  other  states 
it  is  held  that  the  parties  to  the  agreement,  in  sach  a  case,  are  tenants  in 
common  of  the  crops  before  a  division:  Thompton  ▼.  JfatoAinn^,  17  Ala.  362; 
Smyth  y.  Tankersley,  20  Id.  212;  WUUams  v.  State,  34  Ala.  167;  SmUh  v. 
Rice,  56  Id.  417;  Bnwn  v.  CoaU,  Id.  439;  MmtUon  v.  RMnson,  27  N.  H.  550; 
Daniels  v.  Brown,  34  Id.  454;  Hatch  v.  //art,  40  Id.  93;  Wentworth  y.  Porte- 
mouih  etc,  R,  R.  Co,,  55  Id.  546;  Oueet  v.  Opdyhe,  31  N.  J.  L.  552;  Staie  v. 
./«ioe2/,  34  Id.  259;  Cooper  y.  McOrew,  8  Or.  327;  /Inro//  v.  A'ent,  4  Gill,  209; 
Fiquet  y.  ^Umo/i,  12  Mich.  328;  Aiken  v.  Smith,  21  Vt  172;  .fiWcm  v.  Col- 
hum,  28  Id.  631.  Of  coarstf,  where  besides  the  letting  of  the  land  the  owner 
is  to  contribute  farming  implements,  teams,  sacks,  a  part  or  all  of  the  seed, 
etc.,  there  is  additional  reason  for  holding  the  parties  tenants  in  common,  if 
not  even  partners,  in  the  crop  which  is  to  be  divided  between  them:  Bernal 
v.  ffoviaua,  17  CaL  541;  Walker  v.  lUU,  24  Pick.  191;  Ddaney  v.  Root,  99 
Mass.  546;  WelU  v.  HoUenbeck,  37  Mich.  504;  Johnson  v.  Hoffman,  53  Mo. 
204;  Lowe  v.  Miller,  3  Gratt.  205.  The  principle  that  the  relation  between 
owner  and  occupier,  under  a  contract  for  cultivation  on  the  shares,  is  that  of 
tenant  in  common  as  to  the  crops,  applies  also  where  the  crops  are  to  be 
sold  and  the  proceeds  divided  instead  of  the  specific  products.  The  point  is 
whether  there  is  to  be  a  division:  Freeman  on  Co-tenancy  and  Partition, 
sec.  101. 

It  is  not  to  be  understood,  however,  from  what  is  said  on  this  subject  in 
Freeman  on  Co-tenancy  and  Partition,  supra,  that  the  relations  of  landlord  and 
tenant  may  not,  in  such  a  case,  exist  as  to  the  land,  although  the  parties  may 
be  tenants  in  common  with  respect  to  the  crops.  ^  Indeed,  it  is  expressly 
stated  in  many  of  the  cases  above  cited,  that  the  contract  may  be  a  lease  so 
as  to  create  the  relation  of  landlord  and  tenant  so  far  as  the  land  is  con- 
cerned, while  as  to  the  crops  there  is  a  tenancy  in  common  between  the  oc- 
cupier and  owner.  In  the  cases  from  New  Hampshire  above  referred  to,  the 
doctrine  is,  that  although  a  contract  for  farming  land  on  the  shares  may  con- 
stitute the  parties  to  it  landlord  and  tenant  as  to  the  land,  the  reservation  of 
a  share  in  the  crops  by  the  lessor  is  not  by  way  of  rent,  although  it  may  be 
termed  rent,  but  is  a  reservation  in  lieu  of  rent,  and  as  the  lessor  has  a  prop- 
erty in  the  produce  of  the  land  to  that  extent  he  is  therefore  a  tenant  in  com- 
mon with  the  lessee  as  to  the  crops:  Moulton  v.  Robinson,  27  N.  H.  550; 
Daniels  v.  Brown,  34  Id.  454;  Hatch  v.  Hart,  40  Id.  93;  Wentworlh  v.  Ports- 
mouth etc,  R.  R.  Co.,  55  Id.  540.  If,  as  is  held  in  the  principal  case,  the 
true  test  by  which  to  determine  whether  or  not  there  is  a  tenancy  in  com- 
mon in  the  crops,  lies  "in  the  question  whether  there  be  any  provision  in 
whatever  form  for  dividing  the  specific  products  of  the  premises,"  it  would 
seem  to  be  wholly  immaterial  whether  the  relation  between  the  parties  as  to 
the  land  is  that  of  landlord  and  tenant  or  that  of  owner  and  cropper.  Un- 
doubtedly, however,  the  parties  to  the  contract  may  determine  and  regulate 
their  rights  thereunder  both  as  to  the  land  and  as  to  the  crops,  in  any  manner 
that  they  please. 

QaES'noN  Held  to  bb  Onb  of  Intention. — The  question  as  to  whether  or 
not  the  parties  are  landlord  and  tenant,  or  merely  owner  and  cropper,  and  as 
to  whether  they  are  tenants  in  common  of  the  crop  before  division,  or  whetlier 
one  or  the  other  is  the  exclusive  owner,  it  is  held  in  many  cases,  must  be  deter- 
mined by  ascertaining  the  intention  of  the  parties  as  expressed  in  the  language 
they  have  used:  Alwood  v.  Ruekman,  21  111.  200;  Dixon  v.  NiccoUs,  39  Id. 
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372;  Walls  v.  Preston,  26  Gftl.  59;  Johnson  v.  HoffmcMy  53  Mo.  504.  Says  Eu- 
dicott,  J.,  in  Wamtr  v.  Abbey,  112  Mass.  355:  "  In  constroing  contracts  for 
the  cultivation  of  land  at  halves,  it  is  impossible  to  lay  down  a  general  rule» 
applicable  to  all  oases;  because  the  precise  nature  of  the  interest  or  title  be- 
tween the  contracting  parties  must  depend  upon  the  contract  itself,  and  very 
slight  provisions  in  the  contract  may  very  materially  affect  the  legal  relations 
of  the  parties  and  their  consequent  remedies  for  injuries  as  between  them- 
selves. In  some  cases,  the  owner  of  the  land  gives  up  the  entire  possession, 
in  which  event  it  is  a  contract  in  the  nature  of  a  lease  with  rent  payable  in 
kind;  in  other  cases  he  continues  to  occupy  the  premises  in  common  with  the 
other  party,  or  reserves  to  himself  that  right,  and  so  a  tenancy  in  common  to 
that  extent  is  created,  and  each  is  entitled  to  the  joint  possession  of  the  crops, 
or  the  possession  of  the  one  is  the  possession  of  the  other,  until  division;  or 
he  may  retain  the  sole  possession  of  the  land,  and  the  other  party  may  have 
the  right  to  perform  the  labor  and  receive  half  the  crops  as  compensation;  or 
the  two  parties  may  become  tenants  in  common  of  the  growing  crops,  while 
no  tenancy  in  common  as  such  exists  in  the  land:  Chandler  v.  Thurston,  10 
Pick.  205;  WaUer  v.  FUts,  24  Id.  191;  Merriam  v.  WiUis,  10  Allen,  118;  2>e- 
lamey  v.  Root,  99  Mass.  546;  Cornell  v.  Dean,  105  Id.  435." 

Oasis  Holdino  Oocupixb  to  bb  Tenant  and  Exolusivb  Ownbb  of  Cbops 
BBFOBS  Diyision. — In  a  large  number  of  cases  it  is  laid  down  in  unmistakable 
terms  that  if  in  a  contract  for  the  cultivation  of  land  on  the  shares  there  are 
clear  words  importing  a  present  demise,  or  that  the  occupier  is  to  have  the  ex- 
clusive possession  of  the  land,  or  that  he  is  to  pay  or  deliver  the  owner's  por- 
tion of  the  crops  as  rent,  the  relation  between  them  is  that  of  landlonl  and 
tenant:  Deaver  v.  Jfiee,  34  Am.  Dec.  388;  Woodruff  v.  Adams,  35  Id.  122; 
Walls  V.  Preston,  25  Gal.  59;  Dixon  v.  Nteeolls,  39  Bl.  372;  Sargent  v.  Cour- 
rier,  66  Id.  245;  Frout  v.  Hardin,  56  lud.  165;  Blake  v.  Coats,  3  G.  Greene, 
548;  Townsend  v.  Isenberger,  45  Iowa,  670;  Haskins  v.  Rhodes,  1  Gill  &  J. 
266;  Symonds  v.  Hall,  37  Me.  354;  Warner  v.  Abbey,  112  Mass.  355;  DaHing 
V.  Kelly,  113  Id.  29;  Hatchell  v.  Kirnbrough,  4  Jones,  163;  WaUson  v.  Bryan, 
64  N.  C.  764;  Harrison  v.  Bice,  71  Id.  7;  IVy  v.  Jones,  2  Rawle,  11;  Rineliart 
V.  Oltoine,  5  Watts  &  S.  157;  Bums  v.  Cooper,  31  Pa.  St.  426;  Beam  v.  Har- 
nish,  45  Id.  376;  see  also  Taylor's  Land.  &  Ten.,  sec.  24,  and  note.  In  nearly 
all  of  these  cases  it  is  further  distinctly  held  that  the  tenant  under  such  aeon- 
tract  is  the  sole  owner,  and  entitled  to  the  exclusive  possession  of  the  crops 
before  the  landlord's  share  is  severed  and  delivered  or  set  apart  for  him.  So 
where  there  is  a  fixed  amount  made  payable  out  of  the  produce  of  the  land; 
as,  so  many  bushels  of  grain  or  so  many  tons  of  hay:  Doclcham  v.  Parker,  23 
Am.  Dec  547.  The  principle  upon  which  this  holding  rests  is  that  the  ten- 
ant is  the  owner  of  the  soil  during  the  term,  and  "  he  who  owns  the  soil  dur- 
ing the  year  owns  the  crop  raised  on  it:'*  Rodman,  J.,  in  WaUson  v.  Bryan, 
64  N.  C.  764.  Before  division,  therefore,  the  landlord  has  no  leviable  inter- 
est in  the  crop:  Id.  If  he  enters  and  takes  possession  of  the  crop  he  is  liable 
to  the  tenant  in  trespass  or  trover:  Haskins  v.  Bhodes,  I  Gill  &  J.  266;  Blake 
V.  Coats,  3  G.  Greene,  548;  Warner  v.  Abbey,  112  Mass.  355.  So  he  is  liable 
in  trespass  for  permitting  breaohy  animals  to  break  in  and  destroy  the  crop: 
Frout  V.  Hardin,  56  Ind.  165.  The  tenant,  of  course,  may  maintain  trespass 
against  a  stranger  for  an  injury  to  the  land  or  crop  without  joining  the  lessor: 
Carkin  v.  Taylor,  5  Kans.  433;  Darling  v.  Kdly,  1 13  Mass.  29.  So  he  may 
sue  third  persons  for  pasturage  without  joining  the  lessor:  Cornell  v.  Dean, 
105  Mass.  435.  Indeed,  he  has,  upon  this  view,  the  same  rights  and  powers 
as  to  the  land  and  crop  as  any  tenant  at  a  money  rent. 
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Bat  even  in  ifaoee  cases  where  it  is  held  that  a  contract  for  the  letting 
of  land  on  shares  m»y  be  constraed  aleaae,  it  is  conceded  that  the  mere  fact  that 
certain  terms  appropriate  to  a  leaae  may  be  nsed,  will  not  always  control  in 
determining  whether  the  agreement  is  a  leaae  or  a  cropping  contnu^:  WaiU 
V.  PretUm,  25  CaL  ()9;  Harruon  v.  Ricks,  71  N.  C.  7.  In  the  case  last  cited, 
Rodman,  J.,  enters  into  an  elaborate  discussion  of  the  qneetion  as  to  when  an 
oocnpant  of  a  farm  on  the  shares  is  to  be  deemed  a  tenant  and  when  a  mere 
cropper,  and  lays  down  these  rules:  "  1.  If  the  oontrsct  clearly  conveys  the 
land  to  a  leasee  for  a  term,  in  the  absence  of  some  contrary  and  controlling 
provision,  the  leasee  is  a  tenant.  Bat  generally  when  the  contract  is  oral  or 
inartifidally  drawn,  it  is  left  doabtf ul  whether  an  estate  in  the  land  was  in- 
tended to  pass.  In  sach  case,  the  intent,  one  way  or  the  other,  must  be  in- 
ferred from  the  other  provisions  of  the  agreement.  The  ose  of  the  word  *  rent,' 
as  that  the  owner  has  'rented*  his  land  to  another,  has  by  itself  little  weight 
in  the  interpretatioQ  of  an  oral  or  inartificially  and  obscarely  written  contract. 
2.  If  the  occupier  is  to  pay  a  money  rent,  the  title  to  the  crop  must  neces- 
sarily be  in  him,  in  order  that  he  may  convert  it  into  money.  He  is  therefore 
strictly  a  tenant.  3.  If  the  occupier  is  to  pay  the  landlord  a  share  of  the  crop 
as  rent,  the  property  in  the  whole  must  be  in  him  in  order  that  he  may  make 
the  divisioD,  and  he  is  a  tenant.  This  interpretation  may,  however,  be  con- 
trolled by  other  provisions;  as,  for  example,  by  a  positive  agreement  that  the 
property  in  the  whole  shall  be  in  the  landlord,  either  that  he  may  make  the 
division,  or  that  he  may  be  secured  by  a  lien.  The  stipulation  for  a  Uen  must 
be  either  void,  or  it  must  make  the  occupier  a  cropper,  as  it  was  held  to  do  in 
StaU  V.  BwrweU,  63  N.  0. 661.  4.  If  the  landlord  is  to  divide  to  the  occupier 
his  share,  the  property  in  the  whole  must  be  in  the  landlord,  and  the  occupier 
is  only  a  cropper:  Denton  v.  BifiMomd,  3  Jones,  61." 

This  brings  us  to  the  consideration  of  the  cases  in  which  it  has  been  deter- 
mined that  an  occupant  under  a  cropping  contract  has  no  {ooperty  in  the  crop 
before  it  is  divided  and  his  share  set  off  to  him. 

Cases  Holding  Occupant  to  be  "Cropper,"  haying  no  Propkbtt  nr 
Crop  before  Division. — A  "cropper"  is  thus  defined  in  Fry  v.  JotttB,  2 
Rawle,  11:  "If  one  hires  a  man  to  work  his  farm,  and  gives  him  a  share  of  the 
produce,  he  is  a  cropper.  He  has  no  interest  in  the  land,  and  receives  hii 
share  as  the  price  of  his  labor. "  That  is  to  say,  if  the  general  possession  of  the 
land  remalDs  in  the  owner,  and  the  occupant  cultivates  it  for  a  share  of  the 
produce  as  compensation,  he  is  a  cropper.  The  question,  then,  in  every  case 
of  cultivation  of  land  on  the  shares  is,  does  the  contract  give  the  owner  hii 
share  as  rent,  or  the  occupant  his  share  as  compensation  f  If  the  former,  ac- 
cording to  the  cases  above  cited,  the  occupant  is  a  tenant;  if  the  latter,  he  is 
a  cropper:  DeiUon  v.  Strickland,  3  Jones,  61;  Haywood  v.  Rogers,  73  K.  0. 
320;  Adams  v.  McKesson,  63  Pa.  St.  81;  see  also  Warner  v.  HcimngUm,  42 .Vt. 
04.  In  those  states  where  a  tenancy  in  common  in  the  crops  is  not  recog- 
nized, it  is  settled  that  a  mere  "cropper"  has  no  property  in  the  land  or  in 
crops  before  they  are  divided  and  his  part  set  off  to  him:  McNedy  v.  Hart, 
10  Ired.  63;  Btosmt  v.  AnsUy,  11  Id.  12;  SUOe  v.  Bunoell,  63  N.  C.  661.  He 
can  not  before  such  division  convey  a  legal  title  to  the  share  which  he  is  to  re- 
ceive under  the  contract:  McNeely  v.  Hart,  10  Ired.  63.  Nor  can  such  share 
he  subjected  to  the  pajrment  of  his  debts:  Brazier  v.  Ansley,  1 1  Ired.  12.  One 
employed  to  work  on  land  for  a  share  of  the  crops  is  a  mere  employee  who 
may  be  discharged  for  cause:  Jeter  v.  Penn,  28  La.  An.  230;  S.  C,  26  Am. 
Rep.  98. 

Where  a  Part  of  the  Products  ib  Reserved  bt  the  Lessor  to  be  Used 
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OK  THE  Farm,  as  where  the  contract  stipulates  that  all  the  hay  raised  on  the 
land  shall  be  fed  oat  to  the  stock  on  the  farm,  although  there  may  he  provis- 
ions as  to  dividing  the  other  products  in  certain  proportions,  it  is  clear  that 
no  property  passes  to  the  lessee  in  the  part  so  reserved,  but  as  to  such  part 
the  occupant  is  merely  the  servant  of  the  owner:  Leioia  v.  Layman,  22  Pick. 
437;  Jordan  v.  Staples,  57  Me.  352.  Or  if  the  occupant  takes  any  interest 
therein,  it  is  merely  the  limited  right  to  use  it  in  the  particular  manner  desig- 
oated:  McvlUm  v.  Robinson,  27  N.  H.  550.  In  ffeald  v.  Builders'  Ins,  Co., 
Ill  Mass.  38,  the  contract  between  the  owner  and  lessee  of  a  farm  provided 
that  the  hay  raised  on  the  farm  should  be  fed  out  to  the  stock  thereon,  and 
that  the  lessee  should  not  sell,  dispose  of,  cany  the  same  away,  or  suffer  it  to 
he  carried  away,  without  the  lessor's  consent.  The  lessee,  however,  sold  to  a 
third  person,  who  went  into  possession  to  carry  on  the  farm,  and  did  not  pro- 
pose to  remove  the  hay,  or  make  any  other  use  of  it  than  that  stipulated  in 
the  original  contract  It  was  nevertheless  determined  that  the  purchaser  had 
not  insurable  interest  in  the  hay. 

Stifitlationthat  Psopebtt  or  Possession  or  Crop  shall  be  in  Lessor. — 
Where  in  a  contract  for  the  letting  of  land  on  the  shares  it  is  expressly  stipu- 
lated that  the  property,  possession,  or  control  of  the  crop  is  to  be  in  the  lessor 
until  there  is  a  division  or  until  the  crop  is  sold,  it  is  dear  that,  until  that 
time,  the  lessee  has  no  interest  which  he  can  sell  or  mortgage,  or  which  can 
be  taken  on  attachment:  Pender  v.  Rhea,  32  Ark.  435;  Wentioorth  v.  Miller, 
53  CaL  9;  Esdon  v.  CoJhurn,  28  Vt.  631.  A  contrary  conclusion  was  reached, 
however,  in  Ross  v.  Swaringer,  9  Ired.  481,  where  Pearson,  C.  J.,  holds,  with 
the  court  below,  that  the  crops  belong  to  the  tenant  as  an  incident  of  his  lease 
where  the  contract  is  a  lease,  and,  therefore,  that  the  lessor  can  not  reserve 
property  therein  to  himself;  adopting  the  doctrine  of  Lord  Ck>ke  that  "  the 
lessor  can  not  reserve  parcel  of  the  annual  profits,  as  the  vesture  or  herbage 
of  the  land  or  the  like,  for  that  would  be  repugnant  to  the  grant."  But  this 
doctrihe  is  clearly  shown  to  be  unsound  in  the  learned  opinion  of  Bell,  J.,  in 
Motdion  V.  RobiTison,  27  N.  H.  550.  Where  a  tenant  being  in  arrears  was 
notified  by  his  landlord  that  he  could  not  have  the  farm  any  lonprei.  and  there- 
upon informed  the  landlord  that  if  he  would  let  him  remain  a  yaor  longer  he 
would  let  him  have  all  the  hops  raised  on  the  farm,  and  he  would  cure  and 
bag  them,  it  was  held  that  the  property  in  the  hops  was  in  the  lessor,  and 
that  they  could  not  be  seized  for  the  tenant's  debt,  thus  clearly  recognizing 
the  principle  that  the  property  in  the  products  of  the  farm  may  be  regulated 
iy  agreement  between  the  parties:  KeUey  v.  Weston,  20  Me.  232. 

Whether  Owner  and  Occupier  Mat  be  Partners  in  Products  of 
Farm. — Undoubtedly,  as  laid  down4n  the  principal  case,  an  ordinary  agree- 
ment between  the  owner  of  land  and  the  occupiers  or  persons  employed 
thereon  to  cultivate  the  land  on  shares  does  not  constitute  them  partners  in 
the  products:  Christian  y,  Crocker,  25  Ark.  327;  Donned  v.  Haarshe,  07  Mo. 
170;  Musser  v.  Brkik,  68  Id.  242.  But  it  is  equally  undoubted  that  the  par- 
ties may  so  frame  their  contract  as  to  constitute  a  partnership  between  them. 
If  they  jointly  engage  in  the  enterprise  of  cultivating  the  land,  one  furnishing 
the  land  and  farming  utensils,  and  the  other  the  labor  and  superintendence, 
■sharing  the  expenses  between  them  and  agreeing  *'to  divide  the  profits,"  the 
contract  possesses  every  element  of  a  partnership:  Reynolds  v.  Pool,  37  Am. 
Rep.  607;  S.  C. ,  84  N.  C.  37;  McCrary  v.  Slaughter,  58  Ala.  230.  So,  where  the 
agreement  was  for  one  to  furnish  the  farm  and  certain  stock,  provisions,  and 
fanning  implements,  and  the  other  to  provide  certain  laborers  and  give  his 
^personal  attention  to  the  direction  and  control  of.  the  fanning  operations, 
Am.  Dxo.  Vol.  XXXYII— 21 


322  Putnam  v.  Wise,  [New  York, 

ftad  that  "when  the  products  are  ready  for  market**  the  parties  should 
"  equally  divide  share  and  share  alike,**  the  arrangement  was  held  to  consti- 
tate  "a  sort  of  agricoltnral  partnership:*'  Lewie  v.  WUkiTUt  Phil.  Eq.  303b 
Similar  agreements  were  held  to  oonsUtate  partnerships  in  IloHfield  ▼.  WhiUt 
62  Qa.  667;  Adams  ▼.  Ccuier,  63  Id.  160;  AtUrey  v.  Frkze,  59  Ala.  687.  In 
Taylor  y.  Bradley^  4  Ahh.  App.  Deo.  363»  the  agreement  was  to  let  a  farm 
for  a  term  of  years,  each  of  the  parties  to  famish  part  of  the  farming  imple- 
ments, materials,  etc.,  and  pay  half  the  taxes,  one  of  them  to  cnltivate  the 
land  and  receive  certain  supplies  for  his  family  out  of  the  products,  after 
which  all  products  were  to  be  equally  divided,  and  the  court  held  that  the 
agreement  was  not  to  be  regarded  as  a  lease  or  as  a  contract  for  services,  but 
as  a  spedal  eontract  **  partaking  of  the  nature  of  an  adventure.*'  WoodruflE^ 
J.,  after  reviewing  the  New  York  cases  on  the  subject  of  fiurming  on  the 
shares,  including  Putnam  v.  FfMe,  declared  that  if  tiie  question  were  a  new 
one  he  would  "say  unhesitatingly  that  each  case  ought  to  be  chiefly  governed 
by  the  language  employed  by  the  parties  to  express  their  intention.*' 

The  prindpal  case  has  been  cited  in  New  York  to  sustain  the  following 
points: 

An  AaBXBMXHT  to  Obop  Lavd  upon  Shabes  constitutes  the  parties  there- 
to tenants  in  common  of  the  crop  that  is  grown  until  a  division  has  been 
effected:  Fiero  v.  BelU,  2  Barb.  635;  Tanner  v.  HiUs,  44  Id.  429;  WUber  v. 
Siiaon,  63  Id.  262;  Burdiek  v.  Waahlmnu  Id.  401;  S.  C,  36  How.  Pr.  475;  ffar- 
rower  v.  Beath^  19  Barb.  837;  Otis  v.  Thompson,  H.  &  D.  181;  Decker  v. 
Decker,  17  How.  14;  and  if  a  party  to  such  an  agreement  agree  with  another 
person  for  services  to  be  performed  for  a  share  of  his  share,  the  latter  also  be- 
comes tenant  in  common  of  the  crop:  Tupp  v.  BUey,  15  Barb.  335. 

An  agreement  of  this  kind  will  not  create  the  relation  of  landlord  and 
tenant  between  the  parties:  Armstrong  v.  BickneU,  2  Lans.  219.  The  true 
relation  of  the  parties  is  that  of  master  and  servant  even  though  the  agree- 
ment is  in  form  a  lease  with  all  proper  technical  words:  Dinehart  v.  WHsonf 
15  Barb.  497;  Taylor  v.  Bradley,  4  Abb.  App.  374;  S.  C,  39  N.  Y.  138;  BuaaeU 
V.  Howard,  32  How.  407.  The  possession  will  remain  unchanged  therefore,  as 
the  possession  of  the  servant  is  that  of  the  master:  Comstock  v.  Dodge,  43 
How.  106.  The  test  of  whether  there  is  such  an  agreement  ia  determined  by 
the  existence  of  any  provision  in  the  contract  of  the  parties  for  the  division 
of  the  specific  products  of  the  farm:  Dinehart  v.  Wilson,  supra,  citing  the  prin- 
cipal case.  That  such  an  agreement  will  not  constitute  the  relation  of  land- 
lord and  tenant  between  the  parties,  see  Bailey  v.  FiUebroum,  23  Am.  Dec. 
631,  and  note,  and  De  MoU  v.  Hagerman,  18  Id.  443. 

Tenants  in  common  must  Join  in  trespass  or  trover  for  the  taking  or  con- 
version of  the  joint  property:  Bice  v.  ittilenbeck,  19  Barb.  665. 

RiOHT  TO  Waiver  of  Action  ex  delicto  in  Favor  of  Action  ex  con- 
tractu.— ^The  didum  in  the  principal  case  on  this  subject  has  been  much 
referred  to  in  subsequent  cases.  Originally  it  was  held  that  the  right  to 
waive  an  action  of  trover  in  favor  of  an  action  of  assumpsit  was  only  to  be 
allowed,  where  the  tortfeasor  had  sold  the  goods:  McKnight  v,  Dwnlop,  4 
Barb.  42;  Harpending  v.  Shoemaker,  37  Id.  291. 

This  qualification  has  not  prevailed.  Assumpsit  is  now  allowed  wherev^ 
there  is  an  unlawful  detention  or  there  has  been  a  conversion:  Both  v. 
Palmer,  27  Barb.  655;  AbboU  v.  Blossom,  66  Id.  355;  Hind  v.  Darlington,  7 
How.  Pr.  281;  Chambers  v.  Lewis,  2  Hilt.  594;  Bliss  v.  Bliss,  7  Bosw.  344; 
but  this  other  restriction  was  suggested  in  OAom  v.  BeU,  6  Denio,  373,  that 
the  action  of  assumpsit  should  not  be  allowed  if  the  wrongful  taking  was 
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not  intended  by  the  party  for  hia  own  benefit  The  example  presented  by 
that  case  was  of  an  illegal  seizure  by  a  tax  collector,  who  was  acting,  how- 
ever, in  his  sappoeed  line  of  dnty. 

The  tort  may  also  be  waived  and  assumpsit  maintained  for  money  ob- 
tained by  extortion,  oppression,  or  imposition:  Hcarvoay  v.  Mayor  etc,  of  New 
Tork^  1  Hnn,  629;  4  T.  &  C.  168.  Upon  a  similar  principle  the  waiver  of  the 
part  of  a  tort  is  allowed;  so  an  action  of  replevin  in  the  deUnei  may  be 
maintained  instead  of  in  the  cepUj  thongh  the  original  taking  of  the  property 
was  tortious:  Oummings  v.  Voice,  3  Hill,  283. 

The  principal  case  is  cited  as  to  what  is  sufficient  evidence  of  m  ratification, 
in  HoUy,  FMer,  0  Barb.  31. 


Gaby  et  al.  v.  Samuel  and  Wm.  Hotailino. 

[1  HZLL,  811.] 

Salb  Pbooubxd  bt  the  Fbauditlent  MissEPRXSEirrATioN  of  the  vendee 

in  regard  to  his  solvency*  works  no  change  of  property,  though  the  fraud 

be  not  indictable. 
Trbspass,  Replkvik,  ob  Tbovkb  mat  be  Sustained  bt  Vendor  whose 

goods  have  been  obtained  from  him  by  m  fraudulent  purchase. 
Possession  of  Tbub  Owner  can  not  be  Divested  by  a  tortious  or  fmndn- 

lent  taking. 
Bvidence—When  a  Pubchase  is  Claimed  to  hate  been  Fbaitdulant, 

evidence  of  distinct  fraudulent  purchases  made  at  or  about  the  same  time 

as  the  purchase  under  consideration,  is  admissible. 

Bepletih  for  seyenly-fiYe  barrels  of  flour,  etc.  Plea,  rum  cepU. 
The  flour  had  been  sold  in  Albany  by  plaintiffs  to  William 
Hotailing,  who  sent  it^to  his  brother  Samuel,  in  New  York. 
Plaintiffs  sought  to  treat  the  sale  as  void  on  the  ground  of 
false  representations  made  by  defendant  William,  regarding  his 
solvency  and  credit.  Plaintiffs  were  nonsuited.  Thej  moved 
for  a  new  trial,  having  excepted,  1.  To  the  refusal  of  the  court  to 
receive  the  evidence  of  Lyman  Boot,  to  show  that  the  day  before 
purchasing  of  plaintiffs,  William  Hotailing  made  other  purchases 
on  similar  false  representations;  2.  To  the  ruling  of  the  judge  that 
the  plaintiffs  to  recover  must  make  out  such  a  case  as  would  justify 
the  conviction  of  the  defendants  if  indicted  for  obtaining  goods 
upon  false  pretenses. 

/.  Harris^  for  the  plaintiffs. 

8.  Stevens^  for  the  defendants. 

By  Court,  Cowen,  J.  Clearly,  the  proof  tended  to  show  that 
William  Hotailing  obtained  the  goods  fraudulently;  and  it  is  not 
denied  that  fraud,  especially  if  it  be  indictable,  may  so  far  avoid 
a  sale  that  an  action  of  trover  will  lie.    It  is  denied,  howeveri 
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tliat  an  action  of  treepasa  will  lie;  and  it  is  said  tLat,  tberaforo, 
this  action  of  repleTin  for  a  wrongful  taking,  which  is  strictlj  con- 
current with  trespass,  will  not 

The  general  doctrine  is  perfectly  settled,  that  fraud  avoids  a 
contract  of  sale:  Brifstol  t.  WHamore^  1  Bam.  &  Cress.  514;  KiJUby 
V.  Fi&on,  1  Eyan  &  Moody,  178;  Root  v.  French,  13  Wend.  570 
[28  Am.  Pec.  482].  These  were  all  cases  of  buying  goods,  with 
a  pxeconceiTed  design  of  not  paying  for  them.  In  the  first, 
Abbott,  0.  J.,  said,  **  it  prevented  the  property  passing."  In 
the  second  he  said  the  same  thing.  And  in  Boot  v.  French, 
Savage,  0.  J.,  states  the  same  rule:  but  suggests  a  distinction  as 
to  the  remedy,  which  v^as  not  in  the  case,  and  which,  on  more 
Mflection,  I  am  sure  he  would  have  repudiated.  MbCarty  t.  Vick" 
en/y  12  Johns.  348,  on  certiorari  from  a  justice's  court,  decides 
that  trespass  will  not  lie  in  such  a  case;  and  even  adds,  that  the 
property  is  changed.  But  no  case  is  dted,  nor  any  principle 
or  analogy  mentioned  on  which  to  rest  either  proposition.  And 
there  are  numerous  cases  to  the  contrary.  That  the  properly 
•does  not  pass,  I  add  to  the  cases  already  cited,  the  following: 
AUison  V.  Mathieu,  3  Johns.  235,  238;  Van  Cleef  v.  Fleet,  15  Id. 
147,  151;  Buffington  t.  Oerriah,  15  Mass.  156  [8  Am.  Dec.  97]; 
.Abbotts  y.  Barry,  5  Moo.  98, 102;  Lupin  y.  Marie,  2  Paige,  169; 
Andrew  y.  Dieterich,  14  Wend.  31;  Mowrey  y.  Walsh,  8  Cow.  238; 
Tamplin  y.  Addy,  Id.  239,  note;  Putnam,  J.,  in  Badger  y.  P/iin- 
ney,  15  Mass.  364  [8  Am.  Dec.  105];  Irving  v.  Motley,  7  Bing. 
543;  S.  C,  5  Moo.  &  P.  380.  All  these  cases  hold,  in  terms, 
what  was  asserted  by  Dallas,  C.  J.,  in  Abbotts  y.  Barry,  viz.: 
**  The  sale  being  effected  by  fraud,  it  is  clear  that  a  sale  of  this 
description  works  no  change  of  property.  The  wines  must  be 
considered  as  remaining  in  the  plaintiffs,  as  the  original  owners." 

This  being  so,  the  civil  remedies  of  the  party  defrftuded  are 
dear,  viz.,  trover,  or  replevin  in  the  detinet;  or  trespass  or  re- 
plevin in  the  cepit,  at  his  election.  Trover  vhH  lie  without  de* 
mand  and  refusal,  because  the  original  taking  is  tortious:  Thurs^ 
ion  y.  Blanchard,  22  Pick.  18,  20  [33  Am.  Dec.  700].  I  admit 
that  Buffington  v.  Oerrish  speaks  nothing  in  favor  of  the  remedy, 
as  for  a  trespass;  because,  although  the  action  was  replevin,  this 
has  long  since  been  holden  in  Massachusetts  to  lie  for  a  mere 
unlawful  detention:  Badger  y.  Phinney,  15  Mass.  359  [8  Am. 
Dec.  105];  Baker  v.  Fates,  16  Id.  147,  150,  and  cases  cited  at 
the  last  page:  Marston  y.  Baldwin,  17  Id.  606.  But  for  the  pur- 
])08es  of  the  civil  remedy,  howeyer  it  may  be  with  the  criminal, 
on  the  distinction  between  bailment  and  sale,  the  cases,  with  the 
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exception  of  McCarty  t.  Tichery  are  all  one  ^v?ay,  if  we  take  the 
point  as  established,  that  neither  works  any  change  in  the  prop- 
erty of  the  goods.  The  general  and  absolute  ownership  still 
remains  in  the  vendor  or  bailor;  and  not  only  the  original  inter- 
ference with  the  property  on  the  part  of  the  vendee  or  bailee, 
but  any  subsequent  acts  of  ownership  on  his  part,  may  be  coH'- 
sidered  as  an  imlawf  ul  or  tortious  taking:  Putnam,  J. ,  in  Badger 
V.  Phinney,  15  Mass.  359,  364  [8  Am.  Dec.  105],  and  in  Baker  v. 
FaJeSf  16  Id.  147, 150.  The  general  owner  holds  the  construc- 
tive possession  of  personal  property;  and  this  is  sufficient  to 
maintain  trespass,  though  the  actual  possession  be  in  another: 
Putnam,  J.,  lU  supra,  FtUnam  v.  Wyley,  8  Johns.  432  [5  Am. 
Dec.  346] ;  Thorp  v.  Burling,  11  Id.  285;  Aitin  v.  Biu:k,  1  Wend. 
466;  Boot  v.  Chandler,  10  Id.  110  [25  Am.  Dec.  546].  It  is  said, 
that  the  owner  consented  to  the  taking,  and  were  that  so,  it 
would  undoubtedly  be  a  sufficient  answer.  But  consent,  in  law, 
is  more  than  a  mere  formal  act  of  the  mind.  It  is  an  act  un- 
clouded by  fraud,  duress,  or  sometimes  even  mistake :  Putman,  J. , 
u/  supra,  15  Mass.  364;  Poth.  Obi. ,  pt.  1,  c.  1,  sec.  1,  pi.  19.  This 
is  plain  enough  with  regard  to  executory  contracts  not  under  seal. 
They  are,  if  obtained  by  fraud,  mere  nullities;  and  the  defend- 
ant, when  sued  upon  them,  may  say  he  did  not  promise,  how- 
ever full  and  formal  may  have  been  his  ostensible  promise.  The 
rule  has  been  as  broadly  laid  down  in  respect  to  simple  con- 
tracts of  sale,  by  most  of  the  cases  already  cited,  respecting 
fraud  in  such  contracts.  In  WiUcine^  case,  1  Leach,  522, 523, 4th 
ed.,  Gould,  J.,  said  :  "  It  is  a  rule  of  law,  equally  well  known 
and  established,  that  the  possession  of  the  true  owner  can  not 
be  divested  by  a  tortious  taking.  So,  where  goods  are  taken 
from  the  true  owner,  by  means  of  fraud.''  An  act  may  be  void 
as  to  one  person,  or  for  one  purpose,  though  not  as  to  another 
person,  or  for  another  purpose.  It  would  not  lie  with  the  ven- 
dee to  allege  the  fraud,  and  he  might  therefore  be  charged  for 
ihe  price,  as  a  purchaser.  Whether  he  shall  be  so  charged,  or 
treated  as  a  trespasser,  lies  in  the  election  of  the  injured  party: 
Walworth,  Ch.,  in  Lloyd  v.  Brewster,  4  Paige,  541  [27  Am.  Dec. 
88].  So,  in  one  case,  it  was  held,  that  the  contract  of  sale  is 
not  always  void  as  against  a  bona  fide  purchaser  from  the  fraudu- 
lent vendee :  Mowrey  v.  Walsh,  ut  supra;  S.  P. ,  Bowleg  v.  Bigelaw, 
12  Pick.  307  [23  Am.  Dec.  607].  In  the  latter  case,  Shaw, 
C.  J. ,  said :  * '  They  [the  vendors]  might  treat  the  sale  as  a  nulliiy , 
and  reclaim  their  goods."  At  least,  as  between  the  immediate 
parties,  the  vendor  may  say  to  the  vendee :  ' '  I  was  not  the  aigent 
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of  sale  and  deliTeiy.  You  took  the  goods  from  me  by  means  of 
false  representations,  and,  in  a  legal  sense,  "withoat  my  consent 
and  against  my  "will." 

Even  a  contract  under  seal,  executory  or  executed,  may  be 
treated  as  Toid,  if  fraud  have  been  committed  in  procuring  its 
execution.  That  the  owner's  mere  mannal  delivery  of  goods, 
will  not  save  the  deliveree  from  the  imputation  of  trespass,  is 
illustrated  in  the  case  of  a  bailment  obtained  with  an  intent  to 
deprive  the  owner  of  his  property.  The  bailee  is  considered  as 
the  taker,  and  may  be  convicted  of  larceny,  under  an  indictment 
alleging  that  he  feloniously  stole,  took,  and  carried  away  the 
property,  contrary  to  the  owner's  consent.  The  form  of  a  sale, 
unless  within  the  statute  as  to  false  pretenses,  saves  him  from 
the  charge  of  taking  in  a  criminal  sense;  but  for  all  civil  pur- 
poses there  is  no  delivery  any  more  than  in  the  case  of  bailment. 
In  other  words,  for  the  purposes  of  a  civil  suit,  the  sale  is  void; 
though  for  the  purposes  of  a  criminal  prosecution,  it  is  voidable 
only.  Within  the  issue  of  not  guilty,  in  trespass,  or  rum  cepU  in 
replevin,  there  is  no  more  a  taking  in  the  case  of  the  fraudulent 
bailment  than  in  that  of  the  fraudulent  sale. 

The  degree  of  fraud,  therefore,  as  whether  it  be  indictable  or 
not,  is  of  no  consequence  on  the  question  of  nullity,  when  we 
speak  in  a  civil  sense.  This  was  held  in  so  many  words,  by  the 
case  of  Irving  v.  MoUey.  That  the  fraud  need  not  amount  to  the 
obtaining  of  goods  imder  false  pretenses,  within  the  statute, 
Park,  J.,  took  particular  pains  to  show,  in  consequence  of  what 
coimsel  had  sought  to  infer  from  a  previous  case  in  the  dedsion 
of  which  he  had  participated,  viz..  Noble  v.  Adama,  2  Marsh.  866» 
See  the  opinion  of  Park,  J.,  5  Moo.  &  P.  396.^ 

Boot's  testimony  should  have  been  admitted.  On  questions  of 
intent  to  defraud,  other  acts  similar  to  the  offense  chai^;ed,  done 
at  or  about  the  same  time,  or  when  the  same  motive  to  offend 
may  reasonably  be  supposed  to  have  existed  as  that  which  is  in 
issue,  are  admissible  with  a  view  to  the  quo  amino.  The  case  of 
fraud  is  among  the  few  exceptions  to  the  general  rule,  that  other 
offenses  of  the  accused  are  not  relevant  to  establish  the  main 
charge.  The  authorities  are  quite  numerous,  both  in  this  and 
other  courts.  Most  of  them  are  citrd  in  Cowen  &  Hill's  ed. 
of  1  Phil.  Ev. ,  note  333,  p.  452;  Id: ,  note  352,  p.  465.  In  Irving 
V.  Motley,  7  Bing.  643;  S.  C,  5  Moo.  &  P.  380,  such  evidence 
was  received  to  establish  the  very  kind  of  fraud  nous  in  question 
;bcfore  us.    The  reason  for  its  reception  was  given  by  Alderson, 

1.  Irving  v.  Motley. 
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J. :  Vide  6  Moo.  &  P.  898.  Bawley  t.  BigeUnc,  12  Pick.  807  [23 
Am.  Dec.  607],  is  also  to  the  same  point,  in  all  respects:  Vide 
also  Jackson  ex  dem,  Bigelow  v.  Timmerman^  12  Wend.  299; 
McElvoee  t.  SviUm,  2  Bail.  128;  Lcmry  t.  Pinsm,  Id.  324  [23 
Am.  Dec.  140]. 

The  result  is,  that  the  motion  for  a  new  trial  should  be 
granted,  the  costs  to  abide  the  event. 

New  trial  granted. 

Tub  fbikoipal  oasb  is  vollowsd  in  Hill's  reports,  by  the  case  of  OlmaUd 
T.  HoUdmg^  X  Hill,  317,  which  presented  a  nearly  similar  state  of  facts,  and 
was  decided  upon  its  authority;  the  only  additional  point  decided  being  that 
if  one  member  of  a  firm  obtain  goods  by  means  of  fraodnlent  representations, 
replevin  lies  against  all  the  members  of  the  firm. 

A  Sals  of  Goods  Obtained  by  Fraud  passes  no  title  to  the  fnmdulent 
Tendee,  and  notwithstanding  the  sale,  either  replevin,  trespass,  or  trover  may 
be  maintained  against  the  latter:  McKtUght  ▼.  Dunlop,  2  Barb.  173;  Townaend 
▼.  Bogctrt,  11  Abb.  61;  Dows  v.  Perrmj  16  K.  Y.  333.  This  has  been  often 
decided  where  the  fraud  consisted  in  false  representations  as  to  the  solvency 
of  the  purchaser:  Goulding  v.  Davidson,  26  N.  Y.  606;  Van  Kleek  v.  Leroy, 
4  Abb.  N.  S.  433;  Wheaton  v.  BaJter,  14  Barb.  597;  Hunter  v.  Hudmm  River 
Iron  <C*  Mack.  Co.,  20  Id.  601;  Ladd  v.  Moore,  3  Sandf.  591;  Scott  ▼.  Sim- 
mona,  34  How.  67;  Vati  NeaU  v.  Conover,  20  Barb.  548.  The  fraud  will  be 
sufficient,  though  there  are  no  false  representations,  if  there  was  an  intention 
not  to  pay  for  the  goods,  formed  at  the  time  of  purchase:  BueUey  v.  Aricher, 
21  Id.  589;  Roth  v.  Palmer,  27  Id.  654.  It  is  not  necessary  to  invoke  the  op- 
eration of  the  rule,  that  the  fraud  by  which  the  sale  was  procured  was  of  an 
indictable  nature:  Nichols  v.  Micltael,  23  N.  Y.  570.  The  reason  of  these  de- 
cisions  is  founded  upon  the  consideration  that  a  consent  obtained  by  fraud 
is  not  the  voluntary  act  of  the  vendor's  mind.  This  reason  applied  to  the 
case  of  a  sale  procured  by  the  exercise  of  duress,  will  make  of  the  vendee  a 
trespasser  ab  initio,  who  may  at  once  be  sued  in  trover  without  the  necessity 
of  a  demand:  Foshay  v.  Ferguson,  3  Hill,  159.  It  will  also  follow  from  a  like 
application  of  the  rule,  that  trover  may  be  maintained  for  goods  obtained  by. 
the  lender  of  money,  under  an  usurious  agreement:  Scroeppel  v.  Coming,  5 
Denio,  243;  6  N.  Y.  111. 

An  assignee  for  the  benefit  of  the  creditors  of  a  fraudulent  vendee  is  in  this 
respect  in  no  better  situation  than  his  assignor:  King  v.  Fitch,  2  Abb.  App. 
527: 1  Keyes,  444.  Neither  can  an  execution  creditor  who  has  levied  upon 
the  property  uphold  the  sale:  Naugatuck  Cutlery  Co,  v.  Babcock,  22  Hun, 
485.  Nor  can  such  a  creditor  uphold  the  sale,  though  he  has  purchased  at 
the  sale  under  his  own  execution,  if  his  bid  docs  not  equal  the  amount  of  his 
debt,  and  so  does  not  require  any  disbursement  upon  his  part:  De  Voe  v. 
Brandt,  53  N.  Y.  4G6.  Bat  such  a  sale  can  not  bo  defeated  as  against  a  bona 
fidt  purchaser  from  the  fraudulent  vendee:  Keyser  v.  Harbtek,  3  Duer,  391. 
Even  an  infant  is  liable  in  tort  for  obtaining  goods  with  the  intent  of  not 
paying  for  them,  if  at  the  time  of  his  purchase  he  conceals  his  infancy:  Wal- 
lace  v.  Morss,  5  Hill,  593. 

This  and  kindred  subjects  are  treated  of  at  length  in  the  note  to  Thurston  v. 
Blaiicltard,  33  Am.  Dec.  702;  see  also  Knowles  v.  Lord,  34  Id.  525,  in  which 
it  is  decided  that  the  position  of  an  assignee  for  benefit  of  creditors  of  the 
fraudulent  purchaser  is  no  better  than  that  of  his  assignor. 
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EviDENOS  or  Othsb  Similab  Fbaum  perpetrated  by  defendant  nearly 
contemporaneously  are  admissible  in  evidence  against  him,  for  the  purpose  of 
proving  his  quo  ammo:  Van  KUtk  v.  Leroy,  4  Abb.  N.  S.  433;  S.  C,  37  Barb. 
547;  Heney  v.  Benedict,  15  Hun,  287;  MiUer  v.  Bai^ter,  06  N.  T.  568;  People 
V.  Shulfnan,  80  Id.  375;  Vide  v.  Qms,  49  Barb.  98;  Xoiutn^  v.  Ruaedl,  13  Id. 
521;  Frendiv,  White,  5  Duer,  259. 

But  this  evidence  is  admissible  only  to  prove  the  quo  ammo;  proof  of  false 
representations  to  one  firm  to  induce  a  sale  by  it  affords  no  ground  for  the  in- 
ference, that  like  representations  were  made  to  induce  another  sale  effected 
nearly  contemporaneously:  Murfrey  v.  Brace,  23  Barb.  564;  Strong  v.  Place^ 
83  How.  122;  S.  C,  4  Bob.  393. 

But  if  the  fraod  relied  upon  is  not  upon  false  repreaentations,  but  upon  aa 
intention  of  the  purchaaer  not  to  pay  for  the  goods,  evidence  of  frandulent 
Buarepresentations  dumIo  by  him  to  other  vendors  about  the  same  time,  as  to 
his  credit,  are  admissible  to  prove  his  quo  ammo:  Hall  v.  Naylor,  18  N.  Y. 
589;  see  also  note  to  Rowley  y,  Bigelow,  23  Am.  Dec.  613. 

Whxtsxr  Bepleyzk  Libs  whxba  thb  BsFXNiuirT  has  parted  with  the 
possession  of  the  property,  is  a  question  upon  which  the  subsequent  cases  are 
not  in  accord.  Brochway  v.  Bumah,  16  Barb.  311,  held  that  it  would,  and 
followed  the  principal  case  in  saying  that  the  action  of  replevin  is  commen- 
surate with  trespass  de  bonis  aeportalia;  but  Roberta  v.  Bandd,  3  How.  Pr. 
832;  S.  C  3  Sandf.  707;  DraJoe  v.  Wah^Uld,  11  How.  Pr.  106,  are  the  other 
way. 

Laboknt  mat  bb  Committed  of  goods  obtained  by  fraud  ciitt97io/ffran(fi: 
Bmih  V.  Peoj^,  53  N.  Y.  113. 


The  People  v.  Alexandeb  MoLeod. 

[1  Hqx,  877,  and  35  Wexdbll,  483.] 

DiaoHABOB  ON  Hark  AS  Cobpus  can  not  be  obtained  on  the  ground  that  the 
prisoner  is  innocent  of  the  offense  for  which  he  is  held  under  an  in- 
dictment. The  question  of  his  guilt  or  innocence  must,  after  indictment^ 
be  submitted  to  a  jury. 

PBisoNSZt  MAY  BB  Admittbd  TO  Bail  ou  hobeoe  corpus,  if  charged  with 
murder  by  a  coroner's  inquest,  but  not  after  the  finding  of  an  indictment 
of  a  grand  jury,  because  in  tho  former  case  the  court  may  look  into  the 
depositions,  and  in  the  latter  the  evidence  is  secret. 

Examination  into  Guilt  ob  Innocence  of  a  prisoner  must,  on  habeiu 
corpus,  even  before  indictment,  be  restricted  to  the  proofis  and  deposi* 
tions  upon  which  he  was  committed. 

fTAnitAg  Corpus. — Statute  Requibino  the  Court  to  Examinb  the  facts 
contained  in  the  return,  and  into  the  cause  of  confinement,  and  if  no 
legal  cause  of  confinement  is  shown,  to  discharge  the  prisoner;  and  fur 
ther  providing  that  he  may  deny  the  material  facts  stated  in  the  return, 
or  allege  any  fact  showing  that  his  imprisonment  is  unlawful,  or  that  ha 
is  entitled  to  a  discharge,  does  not  entitle  him  to  go  behind  the  indict* 
ment  in  a  summary  manner,  and  to  try  before  the  court  the  issue  regard* 
ing  his  guilt  or  innocence  of  the  offense  of  which  he  is  there  accused. 

PowxB  to  Enter  a  Nolle  Prosequi  was,  at  common  law,  confided  to  th» 
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attorney-general  alone.    Under  oar  statates  it  ia  delegated  to  the  dietriot 
attorneys,  to  be  exercised  with  leave  of  the  court. 

CouBT  CAN  NOT  Obdsr  tujs  Entst  OF  A  NoLLE  pRoasQUi  on  affidavits  and 
other  proofs  sabmitted  by  the  prisoner,  the  district  attorney  having  made 
no  application  for  leave  to  make  such  entry. 

AUXN  ComciTTiNO  A  CsiMB  HKBE  is  amenable  to  onr  criminal  law,  in 
whatever  manner  he  may  have  entered  our  territory. 

Lawtul  Wab,  by  the  law  of  nations,  never  exists  without  the  concurrence 
of  the  war-making  power. 

Waa-makino  Poweb  of  the  United  States  is  congress;  of  England,  it  is 
the  qneen. 

A  State  of  Pxacs  and  ths  GoNnNUANQB  of  Tbbatibs  is  Pbxsumkd 
by  all  courts  of  justice  until  the  contrary  is  shown. 

P&iYATZ  Hostilities,  however  Just  ob  General,  do  not  constitute  a 
legitimate  and  public  state  of  war. 

Wab  mat  be  Public,  Pbivatb,  ob  Mixed.  Private  war  is  unknown  in 
civil  society,  except  so  far  as  it  may  be  exdrted  by  way  of  defense  be- 
tween private  persons.  To  public  war,  at  least  two  nations  are  essential 
parties.  Mixed  war  can  be  carried  on  only  between  a  nation  on  one  side 
and  private  individuals  on  the  other. 

Bight  of  a  Nation,  ob  Any  of  its  Citizens,  to  Inyadb  another  nation 
and  harm  its  property  or  citizens,  does  not  exist  until  public  war  is  law- 
fully denounced. 

Public  Wab  is  of  Two  Kinds:  1.  By  public  declaration;  2.  By  war  de- 
nounced without  such  declaration.  The  first  is  called  solemn  or  perfect 
war,  and  extends  to  all  the  inhabitants  of  both  nations.  Hie  second  is 
styled  unsolemn  or  imperfect  war,  because  made  by  special  declaration, 
and  limited  to  particular  objects,  beyond  which  it  does  not  authorise 
measures  of  hostility. 

Kkflotmbnt  of  Soldiebs  to  Aid  in  Exboutino  Pbooess  or  in  punishing 
or  arresting  individuals  does  not  constitute  a  state  of  public  war. 

Soldiebs  ob  Officials  of  One  Nation  have  no  Rioht  to  Enteb  the  Teb- 
BITOBT  OF  Another  in  pursuit  of  a  criminal,  nor  for  the  purpose  of  at- 
tacking or  capturing  an  enemy. 

JuBiEDicnoN  OF  A  NATION  WITHIN  ITS  OWN  Tebbitobt  iB  excluslve  and 
absolute,  and  eveiy  hostile  entry  into  neutral  territory  is  necessarily  un- 
lawful. 

An  English  Subject  Who  undeb  the  Dibechon  of  the  Local  Canadian 
AuTHORiTrES  commits  a  homicide  in  the  United  States  in  time  of  peace, 
may  be  prosecuted  here  therefor,  though  his  sovereign  affirms  his  con- 
duct and  avows  that  the  directions  under  which  he  acted  were  lawful  acts 
of  his  government. 

Sblf-dbfensb,  Plea  of,  not  sustained  where  the  party  shows  that  he  himself 
was  the  aggressor  and  made  the  attack,  or  that  he  acted  in  retaliation. 

If  a  Fobsiqneb  Enqaoes  in  Pbivatb  Wab,  he  may  be  repelled  when  he 
comes  with  violence;  but  we  have  no  right  to  assault  him  whilst  the  mis- 
chief is  in  machination  only,  or  to  revenge  ourselves  upon  him  after  he 
has  committed  it. 

PcBSONS  Acting  in  the  Tebbitobt  of  Anotheb  Nation,  in  time  of 
peace,  though  upon  the  command  of  their  government,  and  being  then 
beyond  the  jurisdiction  of  the  government  for  which  tney  act,  must  be 
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treated  m  prooeeding  on  their  own  responsibility,  and  may  be  proeeeated 
as  criminals  in  the  courts  of  the  nation  thus  entered,  though  their  own 
govemxnent  adopts  and  approves  their  crime. 

Laws  of  a  Nation  can  not  extend  beyond  its  own  territory. 

80LDIXB  18  HOT  Bound  to  Obet  his  Soyebsign,  by  going  into  a  neighbor^ 
ing  nation,  during  time  of  peace,  and  there  committing  an  unlawful  act. 

Sfobs  and  Othxe  Pebsons  Undebtakino  thx  Ck>iaii88iON  OF  Cbikks  not 
authorized  by  public  war,  are  not  protected  by  the  command  of  their 
superior  from  punishment  in  the  tribunals  of  the  nation  whose  laws  are 
violated. 

Afpboval  of  his  SovKBEiaN  Detbaots  Kothino  from  the  criminality  >of  the 
subject  who  has  committed  a  crime  in  a  foreign  country  during  time  of 
peace.    The  case  of  embassadors  forms  an  exception  to  tiiis  rule. 

DiFLOiCAcnr  is  not  an  Executive  but  a  Judicial  Function;  and  the  joint 
diplomacy  of  two  nations  can  not  oust  the  courts  of  one  of  them  from 
trying  a  person  accused  of  committing  a  crime. 

Whbtheb  ob  not  Facts  Alleged  in  Justdtgation  of  Homioidb  Ezm 
is  the  province  of  the  jury  to  determine,  knd  not  a  question  to  be  de- 
cided on  habeas  corpus. 

Habeas  oobfus  to  obtain  Uie  discharge  of  Alexander  McLeod. 
The  return  of  the  sheriff  showed  that  the  prisoner  was  held 
under  an  indictment  found  by  the  grand  jury  of  Niagara  county, 
charging  him  with  the  murder  of  Thomas  Durfee.  The  indict- 
ment was  in  due  form,  and  was  annexed  to  the  return.  In  be- 
half of  the  prisoner  an  affidavit  was  read  showing  that  about 
the  middle  of  December,  1837,  two  or  three  hundred  men  from 
the  state  of  New  York,  commanded  by  Bensselaer  Van  Bens- 
selaer,  took  forcible  and  hostile  possession  of  Navy  island,  in 
Niagara  river,  in  the  province  of  Upper  Canada,  organized  and 
defended  themselves  in  warlike  manner  against  the  Canadian 
authorities,  and  made  war  on  her  majesty's  subjects  by  discharg- 
ing cannon  and  otherwise;  that  they^were  supported  by  citizens' 
of  the  United  States,  and  their  object  was  to  cause  a  revolution, 
and  to  separate  said  province  from  the  government  of  Qxeat 
Britain;  that  a  force  of  about  two  thousand  five  hundred  men 
assembled  under  the  authoriiy  of  the  provincial  government  and 
engaged  in  hostilities  with  the  forces  on  Navy  island,  but  were 
unable  to  dislodge  them  until  January  16, 1838;  that  on  the  twen- 
ty-ninth of  December  1837,  the  steamboat  Caroline,  proceeding 
from  Buffalo  or  Black  Bock,  landed  military  stores  on  Navy 
island,  and  commenced  plying  between  that  island  and  points 
in  the  state  of  New  York,  transporting  men,  provisions,  and 
implements  of  war  to  the  forces  on  the  island;  that  an  expedi- 
tion was  then  fitted  out,  under  the  direction  of  Colonel  Allen 
McNabb  of  her  majesty's  forces,  for  the  purpose  of  taking  and 
destroying  said  boat,  wherever  found;  that  early  on  the  thirtieth 
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of  December  the  forces  of  such  expedition  attacked  said  boat 
at  Schlosser  in  said  state,  and  in  such  attack,  and  while  acting 
under  their  commanding  officer,  one  Amos  Durfee,  then  on  said 
boat,  was  shot  and  killed;  that  the  attack,  and  destruction  of 
the  boat,  and  all  acts  relating  thereto,  including  the  killing  of 
Durfee,  had  been  approved  and  adopted  by  the  government  of 
Great  Britain,  as  a  necessary  act  of  self-defense;  that  a  corre- 
spondence between  the  United  States  and  Great  Britain,  in  rela- 
tion to  the  destruction  of  the  boat  and  demanding  reparation, 
had  been  opened;  and  that  deponent  was  not  engaged  in  the  ex- 
pedition, nor  did  he  take  any  part  therein,  nor  in  the  killing  of 
Durfee.  Certain  published  correspondence  between  the  two 
governments  and  various  official  documents  were  referred  to  in 
the  affidavit,  and  annexed  thereto.  The  correspondence  between 
the  two  governments  commenced  January  4, 1838,  and  seems  to 
have  been  closed  April  24, 1841.  The  first  letter  mentioning 
McLeod  was  from  Mr.  Vox,  on  the  part  of  the  British  govern- 
ment. It  was  dated  December  13,  1840.  It  requested  the 
United  States  to  take  prompt  steps  for  the  release  of  McLeod; 
stated  that  the  destruction  of  the  Caroline  was  a  public  act  of 
persons  in  her  majesty's  service,  obeying  their  superior  offi- 
cers, and  could  not,  therefore,  be  made  the  ground  of  legal  pro- 
ceedings against  the  individuals  concerned,  and  that  it  was 
notorious  that  McLeod  was  not  one  of  the  parties  participating 
in  the  destruction  of  tiie  Caroline.  Mr.  Forsyth,  in  replying  on 
behalf  of  the  United  States,  insisted  that  the  alleged  offense  was 
committed  within  the  jurisdiction  of  the  state  of  New  York;  that 
the  transaction  resulting  in  the  destruction  of  the  Caroline  and 
the  killing  of  Durfee  was  an  imjustifiable  invasion,  in  time  of 
peace,  of  the  territory  of  the  United  States;  that  the  United  States 
was  aw&re  of  no  principle  entitling  parties  accused,  of  any  ex- 
emption from  trial  before  the  judicial  tribunals  of  the  coimtry, 
and  the  executive  was  not  authorized  by  the  constitution  and  laws 
of  the  United  States  to  interfere  with  the  action  of  those  tri- 
bunals by  requiring  them  to  release  persons  duly  indicted  and 
held  for  trial;  that  though  the  avowal  of  the  act  might  entitle 
the  United  States  to  apply  to  Great  Britain  for  redress,  it ''  can 
not  deprive  the  state  of  New  York  of  her  imdoubted  right  of 
vindicating,  through  the  exercise  of  her  judicial  power,  the  prop- 
erty and  lives  of  her  citizens."  Mr.  Fox,  in  his  letter  of  March 
12,  1841,  again  demanded  the  immediate  release  of  McLeod; 
and  avowed  the  adoption  and  approval  of  his  government  of  the 
attack  upon  and  destruction  of  the  Caroline;  and  denied  that 
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the  release  Tms  a  question  for  the  tribunals  of  New  York.  The 
response  of  Mr.  Webster  on  the  part  of  the  United  States  stated 
**  that  her  majesty's  goyemment  must  be  fully  aware,  that  in  the 
United  States,  as  in  England,  persons  confined  under  judicial 
process  -can  be  released  from  that  confinement  only  by  judicial 
process.  In  neither  country,  as  the  undersigned  supposes,  can 
the  arm  of  the  executiye  power  interfere,  directly  or  forcibly,  to 
release  or  deliver  the  prisoner.  His  discharge  must  be  sought 
in  a  manner  conformable  to  the  principles  of  law  and  the  pro- 
ceedings of  courts  of  judicature."  Mr.  Webster,  while  thus 
leaving  the  question  with  the  courts,  seemed  to  entertain  no 
doubt  that  the  avowal  of  the  act  by  the  English  government 
would  result  in  the  acquittal  of  McLeod.  On  this  subject  he 
said:  "  The  government  of  the  United  States  entertains  no  doubt 
that,  after  this  avowal  of  the  transaction,  as  a  public  transaction, 
authorized  and  undertaken  by  the  British  authorities^  individ- 
uals concerned  in  it  ought  not,  by  the  principles  of  public  law 
and  the  general  usage  of  civilized  states,  to  be  holden  personally 
responsible  in  the  ordinary  tribunals  of  law  for  their  participa- 
tion in  it.  And  the  president  presumes  that  it  can  hardly  be 
necessary  to  say  that  the  American  people,  not  distrustful  of 
their  ability  to  redress  public  wrongs  by  public  means,  can  not 
desire  the  punishment  of  individuals  when  the  act  complained 
of  is  declared  to  have  been  the  act  of  the  government  itself. 
The  indictment  against  McLeod  is  pending  in  a  state  court,  but 
his  rights,  whatever  they  may  be,  are  no  less  safe,  it  is  to  be  pre- 
sumed, than  if  he  were  holden  to  answer  in  one  of  the  courts  of 
this  government.  He  demands  immunity  from  personal  re- 
sponsibility by  virtue  of  the  law  of  nations,  and  that  law  in  civil- 
ized states  is  to  be  respected  in  all  courts.  None  is  either  so 
high  or  so  low  as  to  escape  from  its  authoriiy  in  cases  to  which 
its  rules  and  principles  apply."  Affidavits  on  the  part  of  the 
people  were  read  tending  to  show  that  McLeod  was  present  at 
the  attack  on  the  Caroline,  participated  therein,  shot  Durfee, 
and  afterwards  admitted  that  he  had  done  so. 

A,  Bradley  and  J,  A,  Spencer^  for  the  prisoner. 

WHlis  Hall,  aUomey-general^  contra. 

By  Court,  Cowen,  J.  The  prisoner's  petition,  on  which  I 
allowed  this  writ,  contained  an  intimation  that  his  commitment 
to  the  jail  of  the  county  of  Niagara  had  not  been  regular;  but 
that  ground  is  now  abandoned.  The  sheriff  returns  an  indict- 
ment for  murder,  found  by  a  grand  jury  of  that  couniy  against 
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the  prisoner,  on  which  he  appears  to  hare  been  arraigned  at  the 
court  of  oyer  and  terminer  holden  in  the  same  county.  It  fur- 
ther apx)ears  that  he  pleaded  not  guilty,  and  was  duly  committed 
for  trial.  The  indictoient  changes,  in  the  usual  form,  the  mur- 
der of  Amos  Durfee  by  the  prisoner,  on  a  certain  day,  and  at  a 
certain  town  within  the  county. 

These  facts,  although  officially  returned  by  the  sheriff,  were, 
by  a  proTision  in  the  Tiabeas  corpus  act,  2  B.  S.  471,  2d  e^.,  sec. 
£0,  open  to  a  denial  by  affidarit,  or  the  allegation  of  any  fact  to 
show  that  the  imprisonment  or  detention  was  unlawful.  In 
such  case,  the  same  section  reqxiires  this  court  to  proceed  in  a 
summary  way  to  hear  allegations  and  proofs  in  support  of  the 
imprisonment  or  detention,  and  dispose  of  the  party  as  the  jus- 
tice of  the  case  may  require.  Under  color  of  complying  with 
this  proTision,  which  is  of  recent  introduction,  the  prisoner,  not 
denying  the  jurisdiction  of  the  court  over  the  crime  as  charged 
in  the  indictment,  or  the  regularity  of  the  commitment,  has  in- 
terposed an  affidavit  stating  certain  extrinsic  facts.  One  is,  that 
he  was  absent,  and  did  not  at  all  particijmte  in  the  alleged 
offense;  the  other,  that  if  present  and  acting,  it  was  in  the  nec- 
essary defense  or  protection  of  his  countiy  against  a  treasonable 
insurrection,  of  which  Durfee  was  acting  in  aid  at  the  time. 

Taking  these  facts  to  be  mere  matters  of  eyidence  upon  the 
issue  of  not  guilty,  and,  of  themselves,  they  are  cl#arly  nothing 
more,  I  am  of  opinion  that  they  can  not  be  made  available  on 
habeas  corptis,  even  as  an  argument  for  letting  the  prisoner  to 
bail,  much  less  for  ordering  his  tmqualified  discharge.  That 
this  would  be  so  on  all  the  authorities  previous  to  the  revised 
statutes,  his  counsel  do  not  deny.  The  rule  of  the  case  is  thus 
laid  down  in  the  British  books:  ''A  man  charged  with  murder, 
by  the  verdict  of  a  coroner's  inquest,  may  be  admitted  to  bail; 
though  not  after  the  finding  of  an  indictment  by  the  grand 
jury:"  1  Ch.  Or.  Law,  129,  Am.  ed.  of  1836;  Petersd.  on  Bail. 
621,  S.  P.  It  has  never,  that  we  are  aware,  been  departed  from 
in  practice  tmder  the  English  habeas  corpus  act.  Lord  Chief  Jus- 
tice Raymond  said  in  Bex  v.  DaUon,  2  Str.  911,  that  he  would 
bail,  though  a  coroner's  inquest  had  found  the  crime  to  be  mur- 
der; and  the  distinction  was,  between  the  coroner's  inquest, 
where  the  court  can  look  into  the  depositions,  and  an  indictment, 
where  the  evidence  is  secret:  Lord  Mohun's  case,  1  Salk.  104, 
S.  P.  This  reason  is  adopted  by  Ghitiy,  at  the  page  of  his 
Cr.  Law  before  cited;  and  by  Petersd.  on  Bail.,  Lond.  ed.  of 
1835,  p.  521.    It  was  also  recognized  by  Sutherland,  J.,  of  this 
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court,  in  1825:  Thylo^a  ctue,  6  Cow.  66.  He  says,  **  the  indict- 
ment must  be  taken  as  condusiye  upon  the  degree  of  the  crime:" 
Id. 

The  depositions  heretofore  taken  in  the  cause  being  thus  cut 
off,  there  are  no  means  of  inquiry  left  to  us  on  this  motion,  by 
which  we  can  say,  whether  a  murder  was  in  fact  committed,  or 
whether  the  charge  would  probably  be  mitigated  on  the  trial  to 
a  Yery^doubtful  case  of  manslaughter,  or  to  a  homicide  in  de- 
fense, or  whether  all  participation  might  be  disproyed  by  show- 
ing a  clear  alibi.  Nothing  is  better  settied,  on  English  authority, 
than  that,  on  habeas  corptis,  the  examination  as  to  guilt  or  inno- 
cence can  not,  imder  any  circumstances,  extend  beyond  the  depo- 
sitions or  proofs  upon  which  the  prisoner  was  committed.  This 
would  be  so,  even  on  habeas  corpus  before  an  indictment  found, 
however  loosely  the  charge  might  be  expressed  in  the  warrant  of 
commitment.  Chitty,  at  the  page  before  cited,  says:  "  It  is  in 
fact  to  the  depositions  alone  that  the  court  wiU  look  for  their 
direction:  where  a  felony  is  positively  charged,  they  wiU  refuse 
to  bail,  though  an  alibi  be  supported  by  the  strongest  evidence.'* 
He  cites  Bex  v.  Oreenwood,  2  Str.  1138,  a  case  of  robbery,  and 
eight  credible  witnesses  making  affidavit  that  the  prisoner  was 
at  another  place  at  the  time  when  the  robbery  was  sworn  to  have 
been  committed;  yet,  adds  the  report,  the  court  refused  to  admit 
him  to  bail,  but  ordered  him  to  remain  till  the  assizes.  Here  the 
crime  is  clearly  proved  by  the  depositions  which  have  been  read 
on  the  side  of  the  people,  while,  instead  of  eight  witnesses  to  an 
alibi,  we  have  the  solitaiy  affidavit  of  the  prisoner.  In  Bex  v. 
Adorii  2  Str.  851,  it  was  alleged  that  the  prisoner  had  before 
been  tried  for  a  murder  and  acquitted.  Afterwards,  on  proof  of 
facts  exactiy  similar  to  those  in  question  at  his  former  trial,  a 
justice  of  the  peace  issued  a  warrant  chaiging  him  with  another 
murder;  and  he  was  again  committed.  On  his  being  brought 
up  by  habeas  corpiLS,  his  counsel  offered  to  show  his  former  ac- 
quittal; yet  the  court  refused  to  hear  the  proof:  S.  C,  1  Bamard- 
ist,  K.  B.  250.  On  the  authority  of  this  case,  Mr.  Chitty,  at  the 
page  of  his  book  just  cited,  lays  down  the  rule,  that  the  court 
will  not  look  into  extrinsic  evidence  at  all.  He  states  a  case 
wherein  the  same  question  came  up  in  respect  to  an  inferior 
crime — receiving  stolen  goods  with  a  guiliy  knowledge.  The 
prisoner's  affidavit  denied  his  knowledge;  yet  the  court  refused 
to  bail,  saying  the  fact  of  knowledge  was  triable  by  a  jury  only. 
They  added,  it  would  be  of  dangerous  consequence  to  allow  such 
proceedings,  as  it  might  induce  prisoners  generally  to  lay  their 
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cose  before  the  court:  Petersd.  on  Bail.  522,  refers  to  Chitiy,  who 
cites  Gas.  K.  B.  96.  This  book,  eo  nomine,  does  not  appear  now 
to  be  extant;  and  12  Mod.,  the  only  reference  I  am  aware  of 
which,  among  the  English  quotations,  is  synonymous  with 
Chitty's,  does  not  appear  to  contain  the  case  stated  by  him.  But 
it  accords  with  many  others  in  circumstance;  and  the  reason 
given  is  almost  too  plain  to  demand  any  direct  authority. 

To  hear  defensiye  matter  through  ex  parte  affidavits,  as  a 
ground  for  bailing  the  prisoner,  would  be  to  trench  on  the  office 
of  the  jury;  for  in  the  case  of  high  crimes  bail  would  be  equivalent 
to  an  acquittal.  Accordingly  tiie  rule  as  laid  down  in  Homer^a 
ease^  1  Leach,  270,  4th  London  ed.  1815,  is,  in  effect,  the  same 
with  that  stated  by  Chitiy.  The  prisoner  had  been  committed 
under  a  charge  of  defrauding  and  robbing  a  man  of  his  money 
by  false  pretenses.  It  was  insisted  that  the  facts  stated  in  the 
depositions  for  the  king  made  out  a  mere  misdemeanor,  and 
that  the  prisoner  was  therefore  entitled  to  bail.  But  the  trans- 
action by  which  the  money  was  obtained  admitted  of  one  con- 
struction which  might  make  it  a  felonious  taking.  The  court 
said :  "  Li  cases  of  this  kind  the  course  has  always  been  to  leave 
it  to  the  jury  to  determine  qiLO  animo  the  money  was  obtained. 
In  such  a' case  the  court  never  form  any  judgment  whether  the 
&cts  amount  to  a  felony  or  not;  but  merely  whether  enough  is 
charged  to  justify  the  detainer  of  the  prisoner  and  put  him  upon 
his  trial.*' 

The  cases  I  have  noticed  were,  in  several  respects,  stronger 
for  the  prisoner  than  the  case  before  us.  They  were  mostly 
founded  on  charges  of  a  character  much  less  serious  than 
murder.  They  were  all  before  indictment  fotmd;  some  of  them 
presented  a  state  of  things  on  which  it  was  plainly  impossible 
to  convict;  and  last,  though  not  least,  they  were  mere  applica- 
tions for  ba7l;  a  thing  which  McLeod  does  not  ask  for.  He  de< 
mands  an  absolute  discharge,  on  grounds  upon  which,  ac- 
cording to  the  laws  of  England,  he  would  not  even  be  entitled 
to  bail.  The  law  of  England  formed^  in  this  respect,  the  law 
of  New  York,  tmtil  our  new  habeas  corpiis  act  took  effect. 

It  becomes  necessaiy  next  to  inquire  whether  the  new  statute 
has  worked  any  enlargement  of  our  powers  beyond  what  we 
have  seen  they  were  up  to  the  time  when  it  passed.  The  2  B.  S. 
469,  2d  ed.,  sees.  40,  41,  require  us  to  examine  the  facts  con- 
tained in  the  return,  and  into  the  cause  of  the  confinement  of  the 
prisoner;  and  if  no  legal  cause  be  shown  for  it,  or  for  its  con- 
tinuation, we  are  to  discharge  him.    That  here  is  legal  cause, 
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Tiz.,  an  indictment  for  murder,  and  an  an  order  of  commit- 
ment, we  hare  seen,  is  not  denied.  By  the  forty-fifth  section, 
p.  470,  if  it  appear  that  the  party  has  been  legally  committed 
for  any  criminal  offense,  we  are  required  to  let  him  to  bail,  if 
the  case  be  bailable.  But  so  far,  we  have  no  direction  as  to 
what  case  shall  be  considered  bailable.  We  are  left  under  the 
restraints  which  I  have  noticed  as  existing  before  the  statute. 
Not  one  of  them  is  removed  by  it. 

Then  comes  section  50,  p.  471,  which  is  relied  on  by  the 
prisoner's  counsel.  I  briefly  noticed  this,  in  proposing  the  ques- 
tion to  be  considered.  But  the  prisoner  is  entitled  to  the  benefit 
of  it  entire.  The  words  are,  that "  the  party  brought  before 
such  court  or  officer,  on  the  return  of  any  writ  of  habeas  corpus, 
may  deny  any  of  the  material  facts  set  forth  in  the  return,  or 
allege  any  fact  to  show  either  that  his  imprisonment  or  deten- 
tion is  unlawful,  or  that  he  is  entitled  to  his  discharge,  which 
allegations  or  denials  shall  be  on  oath;  and  thereupon  such  court 
or  officer  shall  proceed  in  a  summary  way,  to  hear  such  allega- 
tions and  proofs  as  may  be  produced  in  support  of  such  im- 
prisonment or  detention,  or  against  the  same,  and  to  dispose  of 
such  x>arty  as  the  justice  of  the  case  may  require."  Under  this 
statute  the  prisoner's  counsel  claim  the  right  of  going  behind 
the  indictment,  and  proving  that  he  is  not  guilty  by  affidavit,  as 
he  may  by  oral  testimony  before  the  jury.  We  have  already 
shown  the  absurdity  of  such  a  proposition  in  practice,  and  ils 
consequent  repudiation  by  the  English  criminal  courts.  And 
we  are  not  disposed  to  admit  its  adoption  by  our  legislature, 
without  clear  words  or  necessary  construction. 

We  think  its  object  entirely  plain,  without  a  resort  to  the 
rules  of  construction.  Its  words  are  satisfied  by  being  limited 
to  the  lawfulness  of  the  authority  under  which  the  prisoner  is 
detained,  without  being  extended  to  the  force  of  the  evidence 
upon  which  the  authority  was  exerted,  or  which  it  may  be  in 
the  prisoner's  power  to  adduce  at  the  trial.  This,  if  necessary, 
is  rendered  still  more  plain,  by  considering  the  evil  which  the 
statute  was  intended  to  remedy.  At  common  law,  it  was  doubt- 
ful whether  the  prisoner  could  question  the  truth  of  the  return, 
or  overcome  it,  by  showing  extrinsic  matter  upon  the  point  of 
the  authoriiy  to  imprison.  The  statute  was  passed  to  obviate 
the  oppression  that  might  sometimes  arise  from  the  necessity  of 
holding  a  return  to  be  final  and  conclusive,  which  is  false  in 
fact,  or  if  true,  depending  for  its  validity  on  the  act  of  a  mag- 
istrate or  court  which  can   be  shown  by  proofs  aliunde  to 
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have  been  destitute  of  jurisdiction:  Watson's  case,  9  Adol.  &  El. 
731;  3  R.  S.  784,  785,  2d  ed.,  app.,  note.  An  innocent  man 
may  be,  and  sometimes  tmfortunately  is,  imprisoned.  Yet  his 
imprisonment  is  no  less  lawful  than  if  he  were  guilty.  He 
must  await  his  trial  before  a  jury.  There  are  various  cases  in 
which  the  enactment,  allowing  proof  extrinsic  to  the  return, 
may  hare  effect  without  supposing  it  applicable  here.  It  must, 
I  apprehend,  for  the  most  part,  apply  to  cases  where  the 
original  commitment  was  lawful,  but  in  consequence  of  the  hap- 
pening of  some  subsequent  event,  the  party  has  become  en- 
titled to  his  discharge;  as,  if  he  be  committed  till  he  pay  a  fine, 
which  he  has  paid  accordingly,  and  the  return  states  the  com- 
mitment only.  So,  after  conviction,  he  may  allege  a  pardon, 
or  that  the  judgment  under  which  he  was  imprisoned,  has  been 
reversed.  Nor  is  it  necessary  to  inquire  how  far  we  might  be 
entitled  to  go,  were  the  prisoner  in  custody  on  the  mere  exam- 
ination and  warrant  of  a  committing  magistrate. 

But  it  is  said,  we  have  power  to  direct  the  entry  of  a  noUe 
prosequi,  and  it  is  our  duty  to  look  into  the  merits  of  the  case 
with  a  view  to  decide  whether  it  be  a  proper  one  for  the  exercise 
of  that  power.  This  proposition  is  also  put  upon  a  new  section 
of  the  revised  statutes,  which  most  clearly  gives  no  color  for  the 
suggestion.  At  common  law,  the  attorney-general  alone  pos- 
sessed this  power,  and  might,  under  such  precautions  as  he  felt 
it  his  duty  to  adopt,  discontinue  a  criminal  prosecution  in  that 
form  at  any  time  before  verdict.  The  power  and  practice  under 
it  are  laid  down  in  1  Chit.  Cr.  Law,  478,  ed.  before  cited.  It 
probably  exists  unimpaired  in  the  attorney-general  to  this  day; 
and  it  has  been  by  several  statutes  delegated  to  district  attorneys, 
who  now  represent  the  attorney-general  in  nearly  every  thing 
pertaining  to  indictments,  and  other  criminal  proceedings,  local 
to  their  respective  counties.  The  legislature  finding  the  power 
in  so  many  hands,  and  fearing  its  abuse,  by  the  2  B.  S.  609, 
sec.  54,  2d  ed.,  provided,  that  it  should  not  thereafter  be  lawful 
for  any  district  attorney  to  enter  a  nolle  prosequi  upon  any  indict- 
ment, or  in  any  other  way  discontinue  or  abandon  the  same, 
without  leave  of  the  court  having  jurisdiction  to  try  the  offense 
charged.  This  provision,  the  prisoner's  counsel  contended,  so 
enlaiqged  our  powers  that  we  might  arbitrarily  interfere  on  the 
prisoner's  affidavit  and  other  proofs  verifying  his  innocence,  or 
even  on  grounds  of  national  policy,  as  where  the  prosecution 
would  be  likely  to  affect  our  foreign  relations  un&vorably;  and 
that  too,  in  despite  of  the  attorney-general  and  district  attorney. 
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Conceded  as  it  was,  that  before  the  reyisod  statutes,  we  had  no 
right  to  giye  such  direction,  the  argument  seeks  to  draw  from 
the  statute  giving  us  a  veto  against  the  noUe  prosequi,  a  positive 
power  to  compel  its  entry.  Even  if  we  had  such  power,  the 
argument  would  be  quite  eztraordinaiy.  It  demands  that  we 
should  finally  dispose  of  an  indictment  for  murder,  on  the  sort 
of  evidence  by  which  we  are  guided  upon  a  motion  to  set  aside 
a  default,  or  change  a  venue.  In  any  view,  this  question  be- 
longs primarily  to  the  executive  department  of  the  government. 

I  shall  have  occasion  to  inquire  hereafter,  whether  these  views 
should  not  be  regarded  as  a  final  answer  to  this  application. 
That  will  depend  on  the  question,  whether  the  facts  stated  on 
the  part  of  the  prisoner,  supposing  them  to  be  admissible  at  sUl, 
are  proper  for  the  consideration  of  the  jury  only;  or  whether,  as 
coimsel  have  insisted  with  great  zeal,  they  are  such  as  to  divest 
our  criminal  courts  of  all  jurisdiction,  either  over  the  subject- 
matter,  or  person  of  the  prisoner.  We  should,  as  we  thought 
at  the  close  of  the  aigument,  have  felt  ourselves  entirely  satis- 
fied to  dispose  of  the  case  on  the  first  question,  without  look-^ 
ing  any  farther  into  the  nature  of  the  transaction  out  of  which 
this  indictment  has  arisen.  But,  as  counsel  made  the  question 
of  jurisdiction  their  main  topic,  we  preferred  to  preserve  the 
case,  and  have  looked  into  it  as  far  as  possible  during  a  veij 
short  vacation,  consistently  vrith  other  pressing  judicial  avoca- 
tions. 

Want  of  jurisdiction  has  not  been  put  on  the  ground  that 
McLeod  was  a  foreigner.  An  alien,  in  whatever  manner  he 
may  have  entered  our  territory,  is,  if  he  commit  a  crime  while 
here,  amenable  to  our  criminal  law:  Lord  Mansfield,  in  Gampbdl 
V.  HaU,  Cowp.  208;  Vattel,  b.  2,  c.  8,  sees.  101, 102;  Story's 
Confl.  of  L.  518,  2d  ed.  Nay,  says  Locke,  though  he  were 
an  Indian,  and  never  heard  of  our  laws:  Locke  on  Civ.  Gov., 
b.  2,  ch.  2,  sec.  9.  But  it  is  said,  his  case  belongs  exclusively^ 
to  the  forum  of  nations,  by  which,  cotmsel  mean  the  diplo- 
matic power  of  the  United  States  and  England,  or  in  the  event 
of  their  disagreement,  the  battle-field.  I  have  already  admitted 
that  counsel  may,  under  the  fiftieth  section  of  the  habeas  corpus 
act,  allege  and  prove  a  want  of  jurisdiction.  To  show  this,  the 
affidavit  of  McLeod  is  produced,  from  which  the  inference  ia 
sought  to  be  raised,  that  the  Niagara  frontier  was  in  a  state  of 
war  against  the  contiguous  province  of  Upper  Canada;  that  the 
homicide  was  committed  by  McLeod,  if  at  all,  as  one  of  a  mili- 
tary invading  expedition,  set  on  foot  by  the  Canadian  authori- 
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ties,  to  destroy  the  boat  Caroline;  that  he  was  a  British  subject; 
that  the  expedition  crossed  our  boundary,  sought  the  Caroline 
at  her  moorings  in  Schlosser,  and  there  set  fire  to  and  burned 
her,  and  killed  Durfee,  one  of  our  citizens,  as  it  was  lawful  to 
do  in  time  of  war. 

We  need  not  stay  to  examine  the  conclusion,  yiz.,  a  want  of 
jurisdiction,  if  the  premises  be  untrue.  To  warrant  the  destruc- 
tion of  properly,  or  the  taking  of  life  on  the  ground  of  public 
war,  it  must  be  what  is  called  lawful  war,  by  the  law  of  nations, 
a  thing  which  can  never  exist  without  the  actual  concurrence  of 
the  war-making  power.  This,  on  the  part  of  the  United  States, 
is  congress;  on  the  part  of  England,  the  queen.  A  state  of 
peace  and  the  continuance  of  treaties  must  be  presumed  by  all 
courts  of  justice  till  the  contrary  be  shown;  and  this  is  pre- 
tumptio  juris  et  dejure^  untQ  the  national  power  of  the  country 
in  which  such  courts  sit,  officially  declares  the  contrary.  A 
learned  English  writer  on  the  law  of  nations  makes  this  remark 
(1  Ward's  Law  of  Nations,  294):  ''Although  I  am  aware  that 
there  is  a  great  authority  for  the  contrary  opinion,  yet  it  is  upon 
the  whole  settled,  that  no  private  hostilities,  however  general,  or 
however  just,  will  constitute  what  is  called  a  legitimate  and 
public  state  of  war.  So  far,  indeed,  has  my  Lord  Coke  carried 
this  point,  that  he  holds,  if  all  the  subjects  of  a  king  of  England 
were  to  make  war  on  another  country  in  league  with  it,  but  with- 
out the  assent  of  the  king,  there  would  still  be  no  breach  of  the 
league  between  the  two  countries:'*  1  Bl.  Com.  267,  S.  P. 
Again,  in  Blackbume  v.  Thompson,  16  East,  81,  90,  Lord  Ellen- 
borough,  Ch.  J.,  delivering  the  opinion  of  the  court  of  king's 
bench,  said: ''  I  agree  with  the  master  of  the  rolls,  in  the  Case 
of  the  Pelican^  1  Edw.  Adm.  E.,  Append.  D.,  that  it  belongs  to 
the  government  of  the  country  to  determine  in  what  relation  of 
peace  or  war  any  other  coimtiy  stands  towards  it;  and  that  it 
would  be  unsafe  for  courts  of  justice  to  take  upon  them,  with- 
out that  authority,  to  decide  upon  those  relations.  But  when 
the  crown  has  decided  upon  the  relation  of  peace  or  war  in 
which  another  country  stands  to  this,  there  is  an  end  of  the  ques- 
tion:" 3  Camp.  66,  67,  S.  C.  and  S.  P. 

So  far  were  the  two  governments  of  England  and  the  United 
States  from  being  in  a  state  of  war,  when  the  Caroline  was  de- 
stroyed, that  both  were  struggling  to  avoid  such  a  turn  of  the 
excitement  then  prevailing  on  the  frontier,  as  might  furnish  the 
least  occasion  for  war.  Both  had  long  maintained  the  relations 
of  national  amity:  and  have  done  so  ever  since  under  an  actual 
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treaty.  So  far  from  England  fitting  out  a  warlike  expedition 
against  the  United  States,  or  any  public  body,  she  utterly  dis- 
avows any  such  object;  while  on  our  side,  we  have  inflicted  legal 
punishment  on  the  leaders  of  the  expedition,  of  which  Durfee 
made  a  part,  on  the  ground  that  England  was  then  at  peace 
with  us.  Whatever  hostile  acts  she  did,  were  aimed  exclusively 
at  private  offenders;  and  if  there  was  a  war  in  any  sense,  the 
parties  were  England  on  one  side,  and  her  rebel  subjects,  aided 
\}j  certain  citizens  of  our  own,  acting  in  their  private  cax>acitie8, 
and  contrary  to  the  wishes  of  this  government,  on  the  other. 

In  speaking  of  public  war,  I  mean  to  include,  all  national  wars, 
whether  general  or  partial;  whether  publicly  declared,  or  carried 
on  by  commissions,  such  as  letters  of  marque,  militaxy  orders, 
or  any  other  authority  emanating  from  the  executive  power  of 
one  country,  and  directed  against  the  power  of  another;  whether 
the  directions  relate  to  reprisals,  the  sieges  of  towns,  the  cap- 
ture or  destruction  of  private  or  public  ships,  or  the  persons  or 
property  of  private  men  belonging  to  the  adverse  nation.  I 
mean  to  exclude  all  hostility  of  any  kind,  not  having  for  its 
avowed  object  the  exercise  of  some  influence  or  control  over  the 
adverse  nation  as  such.  I  deny  that  public  war  in  this  sense 
can  be  made  out  by  affidavit,  or  by  any  other  medium  of  proof 
than  the  denunciation  of  war  by  one  or  both  of  the  two  nations 
who  are  parties  to  it. 

There  are  but  three  sorts  of  war,  public,  private,  and  mixed: 
Orot.,  b.  1,  c.  8,  sec.  1.  Private  war  is  unknown  in  civil 
society  except  where  it  is  lawfully  exerted  by  way  of  defense 
between  private  persons.  To  constitute  a  public  war,  at  least 
two  nations  are  essential  parties,  in  their  corporate  capacities. 
Mixed  war  can  be  carried  on  only  between  a  nation  on  one  side 
and  private  individuals  on  the  other.  There  is  no  fourth  kind: 
Orot.,  tU  supra. 

The  right  of  one  nation,  or  any  of  its  citizens,  to  invade 
another,  or  enter  it  and  do  any  harm  to  its  property  or 
citizens,  does  not  arise  till  public  war  be  lawfully  denounced  in 
some  form.  It  does  not  arise  where  one  nation  has  a  quarrel 
with  private  persons  being  within  the  territory  of  another. 
Whether  there  be  any  exception  to  this  rule,  I  shall  hereafter 
inquire. 

Much  was  said  in  argument,  on  the  assimiption  that  the  state 
of  hostilities  on  the  frontier  amotmted  to  unsolemn  war.  In 
supposing  this  to  be  so,  counsel  come  back  to  the  veiy  error 
which  they  repudiated  in  more  general  terms.     A  war  is  none 
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tbe  less  public  or  national,  because  it  is  unsolemn.  All  national 
"wars  are  of  two  kinds,  and  two  only;  war  by  public  declaration » 
|r  war  denounced  without  such  declaration.  The  first  is  called 
'^iolemn  or  perfect  war,  because  it  is  general,  extending  to  all  the  in- 
habitants of  both  nations.  In  its  legal  consequences  it  sanctions 
indiscriminate  hostility  on  both  sides,  whether  by  way  of  inva- 
sion or  defense.  The  second  is  called  unsolemn  or  imperfect 
war,  simply  because  it  is  not  made  upon  general,  but  special 
declaration.  The  ordinary  instance  is  a  commission  of  reprisal^ 
limiting  the  action  of  the  nation  plaintiff  to  particular  objects 
and  purposes  against  the  nation  defendant.  It  supposes  a 
partial  grievance,  which  can  be  redressed  by  a  corresponding^ 
remedy  or  action;  and  does  not  authorize  hostility  beyond  th& 
scope  of  the  special  authority  conferred.  Such  are  several  of 
the  instances  I  have  just  now  mentioned.  But  they  are  no  less 
instances  of  public  war.  The  attack  on  Copenhagen  was  men- 
tioned on  the  argument  as  an  instance  of  unsolemn  war.  So 
indeed  it  was.  The  British  admiral  had  a  deputation  from  the 
war-making  power  of  England  to  act  against  the  war-making 
power  of  Denmark;  to  demand  the  surrender  of  the  Danish  fleets 
and,  on  refusal,  to  destroy  public  or  private  property,  or  take 
life,  not  as  a  punishment  of  private  offenders,  but  to  coerce  the  na* 
tion.  Why  was  the  attack  made  ?  Because  Denmark  would  not 
surrender  her  navy  voltmtarily ;  and  there  was  danger  that  Franca 
would  take  it,  either  by  force  or  under  collusion  on  the  side 
of  Denmark.  Those  who  were  in  arms  on  the  side  of  Denmark, 
acted  not  in  their  own  right,  but  as  agents  of  the  nation  to  which 
they  were  subject.  Before  the  remotest  analogy  can  be  seen 
between  that  case  and  the  one  at  bar,  the  United  States  must  be 
brought  in  and  made  defendant  in  their  corporate  capacity.  It 
will  be  seen,  I  trust,  by  this  time,  that  the  instance  derogates 
not  in  the  least  from  the  distinction  that  runs  through  all  the 
writers  on  international  law,  viz. ,  that  to  constitute  either  solemn 
or  unsolemn  war,  the  authority  to  act  must  emanate  from  the 
vrar-making  power  on  one  side,  and  be  intended  to  influence 
that  power  on  the  other.  Action  under  such  a  power  is  neces- 
sarily a  collision  between  two  nations;  and  answers  to  Grotius* 
definition,  viz.:  '*  That  is  a  public  war  which  is  made  on  each 
side  by  the  authority  of  the  civil  power:"  B.  1,  c.  3,  sec.  1.  At 
section  four,  he  divides  this  sort  of  war  into  solemn  and  tm* 
solemn,  of  which  latter  he  gives  an  instance  in  b.  3,  ch.  2,  sec. 
2,  n.  3.  Vide  also  Ruth.,  b.  2,  c.  9,  sec.  9,  10.  The  distinc-^ 
tion  has  been  followed  to  this  day,  though  the  legal  charactes 
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of  unsolemn  war  has  since  been  changed.  "  Both,"  says  Ruth- 
erforth,  **  are  now  lawful.  The  only  real  effect  of  a  declaration 
of  war  is,  that  it  make?  the  war  a  general  one;  whilst  the  im- 
perfect sorts  of  war,  si  jh  as  reprisals,  or  acts  of  hostility,  are 
partial,  or  are  confined  to  particular  persons,  or  things,  or  places. 
In  a  solemn  war,  all  the  members  of  one  nation  act  against  the 
other  under  a  general  commission;  whereas  in  public  wars  which 
are  not  solemn,  those  members  of  one  nation  who  act  against 
the  other,  act  under  jmrticular  commissions:"  Ruth.,  b.  2,  o. 
9,  sec.  18;  Vat.,  b.  3,  c.  15.  And  see  this  distinction  woU 
treated:  1  Hal.  P.  C.  162,  163. 

Both  sorts  of  war  are  lawful,  because  carried  on  under  the 
authorify  of  a  power  havisg,  by  the  law  of  nations,  a  right  to 
institute  them.  In  any  other  war  no  belligerent  rights  can  be 
acquired.  All  captures,  all  destruction  of  property,  must  be 
illegal;  and  the  taking  of  life  a  crime.  Short  of  this,  war  can 
not  be  carried  into  an  enemy's  country,  for  the  simple  reason  that 
there  is  no  war  to  carry  there,  and  no  enemy  against  whom  it  can 
be  exerted.  The  nation  denouncing  war  must  be  explicit. 
**  This  makes  it,"  says  Yattel,  ''  formal,  and  so  lawful."  "  But 
nothing  of  this  kind,"  says  he,  "  is  the  case  in  informal,  illegiti- 
mate war,  which  is  more  properly  called  depredation.  A  nation 
attacked  by  enemies,  without  the  sanction  of  a  public  war,  is 
not  under  any  obligation  to  observe  towards  them  the  rules  of 
formal  warfare.  She  may  treat  them  as  robbers:"  Yat.,  b.  3,  c. 
4,  sec.  68.  "  Such  unauthorized  volunteers  in  violence,"  says 
Blackstone,  "are  not  ranked  among  open  enemies;  but  are 
treated  like  pirates  and  robbers:"  3  Bl.  Com.  267. 

It  was  accordingly  conceded,  in  argument,  that  the  Canadian 
provincial  authorities  had  no  inherent  power  to  institute  a  pub- 
lic war:  Vide  Ruth.,  b.  2,  c.  9,  sec.  9.  We  were,  however, 
referred  to  Burlamaqui,  pt.  4,  c.  3,  sees.  18,  19,  to  show  that 
those  authorities  might  do  so  on  the  presumption  that  their 
sovereign  would  approve  the  step;  and  that  such  approba- 
tion would  reflect  back,  and  render  the  war  lawful  from  the  be- 
ginning. '  On  the  assumption  that  this  indirect  mode  of  insti- 
tuting war  had  actually  been  resorted  to,  counsel  again  bring 
themselves  back  to  the  fundamental  error  which  led  to  this  ap- 
plication. No  one  would  deny  that,  if  the  affair  in  question 
can  be  tortured  into  war  between  this  nation  and  England,  the 
United  States  might  take  possession  of  McLeod  as  a  prisoner  of 
war.  In  such  a  case,  there  would  have  been  no  need  of  this 
motion.     But  admitting  the  rule  of  Burlamaqui,  and  that  coun* 
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«el  might,  by  the  aid  of  England,  get  up  an  exposifaoio  war  for 
ihe  benefit  of  McLeod,  this  can  not  be  done  by  an  equivoque; 
And  especially  not  in  contradiction  to  the  language  of  England 
herself.  Neither  the  provincinal  authorities  nor  the  sovereign 
power  of  either  country  have,  to  this  day,  characterized  the 
transaction  as  a  public  war,  actual  or  constructive.  They  never 
thought  of  its  being  one  or  the  other.  Both  have  spoken  of  it  as 
a  transaction  public  on  one  side,  to  be  sure;  but  both  claimed  to 
hold  fast  the  relations  of  peace.  Oounsel  seem  to  have  taken  it 
for  granted  that  a  nation  can  do  no  public  forcible  wrong  with- 
out its  being  at  war,  even  though  it  deny  all  action  as  a  bellig« 
erent.  At  this  rate,  every  illegal  order  to  search  a  ship,  or 
enter  on  a  disputed  territory,  or  for  the  recaption  of  national 
property  even  from  an  individual,  if  either  be  done  vi  et  armis 
and  work  wrong  to  another  nation  or  any  of  its  subjects,  would 
be  public  war;  necessarily  so,  though  the  actor  should  deny  all 
purpose  of  war.  Were  such  a  rule  once  admitted,  England  and 
the  United  States  can  scarcely  be  said  to  have  been  at  peace 
since  the  revolution  which  made  them  two  nations.  My  en- 
deavor has  been  to  show  that  on  the  question  of  war  or  peace 
there  is  a  quo  animo  of  nations,  by  which  we  are  bound. 

To  prevent  all  misunderstanding  in  the  progress  of  the  argu- 
ment, it  is  proper  to  observe  farther,  that  an  act  of  jurisdiction 
exerted  by  inferior  magistrates,  civil  or  military,  for  the  arrest 
or  punishment  of  individuals,  is  not  public  war  of  either  kind. 
So  long  as  the  act  is  kept  within  legal  compass,  though  its  ex- 
ertion be  violent,  where,  for  instance,  the  object  is  to  suppress 
a  riot,  quell  an  insurrection,  or  repel  the  hostile  incursions  of 
individuals,  it  is,  though  sustained  by  a  soldiery  in  arms,  only 
one  mode  of  enforcing  the  criminal  law.  It  is  like  calling  out 
the  militia  as  a  po9se  comikUus  to  aid  a  sheriff  who  is  resisted  in 
the  execution  of  process.  Force  becomes  lawful  where  the  laws 
are  set  at  defiance.  We  see  this  in  the  frequent  resort  to  sol- 
diers of  the  regular  army  by  the  English,  in  cases  of  dangerous 
riots:  Vide  Buth.,  b.  2,  c.  9,  sec.  9.  Such  a  state  of  things, 
therefore,  confers  no  right  to  act  offensively  against  individuals 
who  reside  or  sojourn  in  the  neighboring  territory.  Should 
they  be  pursued  and  arrested,  or  killed,  the  act  would  be  a 
naked  usurpation  of  authority;  like  the  sheriff  of  one  county 
going  into  another  to  execute  process.  '*  If/'  says  Butherforth, 
b.  2,  c.  9,  sec.  9,  ''the  magistrate,  in  any  instance,  use  even 
the  force  with  which  he  is  intrusted,  in  any  other  manner  or  for 
any  other  purpose  than  is  warranted  by  his  appointment,  this. 
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as  it  is  his  own  act,  and  not  the  act  of  the  publio,  can  not  be 
called  public  war." 

Sensible  that  all  pretense  of  belligerent  right  was  wanting,  it 
was  therefore,  in  the  first  riew — as  a  lawful  act  of  magistracy — 
that  the  case  was  sought  to  be  put  bj  Mr.  Fox,  both  in  his  letter 
to  Mr.  Forsyth  and  Mr.  Webster.  I  take  the  words  of  his  last 
letter,  written  after  the  question  had  been  deliberately  consid- 
ered by  his  govemment:  ''  The  grounds  upon  which  the  British 
goyemment  make  this  demand  [the  surrender  of  McLeod]  are 
these:  that  the  transaction  on  account  of  which  Mr.  McLeod 
has  been  aiiested,  and  is  to  be  put  upon  his  trial,  was  a  transac- 
tion of  a  public  character,  planned  and  executed  by  persons 
duly  empowered  by  her  majesty's  colonial  authority  to  take  any 
steps  and  do  any  acts  which  might  be  necessary  for  the  defense 
of  her  majesty's  territories  and  for  the  protection  of  her  majesty's 
subjects:  and  that  consequently,  those  subjects  of  her  majesty 
who  engaged  in  that  transaction  were  performing  an  act  of  pub- 
lic duty,  for  which  they  can  not  be  made  personally  and  indi- 
Tidually  answerable  to  the  laws  and  tribunals  of  any  foreign 
countiy."  In  the  same  letter  he  restates  the  opinion  of  his 
goyemment,  that  "it  was  a  justifiable  employment  of  force  for 
the  purpose  of  defending  the  British  territoiy  from  the  unpro- 
yoked  attack  of  a  band  of  British  rebels  and  American  pirates." 

If  this  yiew  of  the  transaction  can  be  sustained,  it  was  lawful 
ab  inUU>.  It  required  no  royal  recognition  to  render  it  national. 
It  came  within  the  power  which  the  Canadian  authorities  held 
from  England  to  act  in  her  place  and  stead.  So  long  as  they 
confined  themselyes  within  the  territorial  line  of  Canada  they 
were  doing  no  more  than  the  nature  of  their  connection  with 
England  required;  sustaining  that  absolute  and  exclusiye  juris- 
diction to  which  she  is  entitled  in  common  with  eyeiy  other 
nation.  Whether  they  had  power,  without  pretense  of  being 
engaged  in  a  war  with  the  United  States,  or  could  deriye  power 
from  England,  to  fit  out  an  expedition,  cross  the  line,  and  seize  or 
destroy  the  property  and  persons  of  our  citizens  in  this  country, 
and  whether  any  one  acting  under  such  an  assumption  of  power 
can  be  protected,  is  quite  a  different  question. 

One  decisiye  test  would  be  furnished  by  admitting  that  Durf ee 
had  committed  a  crime  against  England,  for  which  he  was  liable 
to  arrest  and  trial  in  Canada.  None  would  pretend  that  any  war- 
rant from  the  English  nation  could  be  used  to  protect  one  of  her 
officers  from  an  action  of  false  imprisonment,  if  he  had  merely 
arrested  the  offender  on  this  side  the  line.     No  one  would  pre- 
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tend  that  a  militaiy  order  and  the  addition  of  the  queen's 
soldiers  and  sailors  would,  in  such  case,  strengthen  a  plea  of 
justification;  nor,  would  the  subsequent  approval  of  the  nation. 
This  would  have  no  greater  effect  than  the  original  authority. 
Accordingly  it  was  not  pretended  on  the  argument,  that  England 
had  any  right  whatever  to  send  and  arrest  Durfee  as  a  fugitive 
from  justice.  The  pretense  that  she  had  any  such  right  would 
have  been  too  absurd  to  bear  the  name  of  argument.  Nor  is  it 
pretended  that  her  magistrates,  civil  or  militaiy,  had  any  power 
within  our  territory  to  seize  and  bind  him  over  to  keep  the  peace 
towards  England  or  her  subjects.  **  We  can  not,"  says  Vattel, 
b.  2,  c.  7,  sec.  93,  **  enter  the  territoiy  of  a  nation  in  i)ursuit 
of  a  criminal,  and  take  him  from  thence.  This  is  what  is  called 
a  violation  of  territory;  and  there  is  nothing  more  generally  ac- 
knowledged as  an  injury  that  ought  to  be  repelled  by  eveiy  state 
that  would  not  suffer  itself  to  be  oppressed."  The  rule  is  too 
familiar,  even  as  between  the  states  of  this  confederacy,  to  re- 
quire that  it  should  be  insisted  on  at  large. 

But  the  civil  war  which  England  was  prosecuting  against 
various  individuals  was  insisted  on  as  a  ground  of  protection: 
and  I  am  free  to  admit,  that  the  strongest  possible  color  for  the 
extraordinary  right  claimed  is  to  be  derived  from  taking  the 
United  States  to  stand  in  the  attitude  of  a  neutral  nation  with 
respect  to  two  parties  engaged  in  actual  war;  England  on  one 
side,  and  Van  Hansselaer,  Durfee,  and  their  associated  assailants, 
on  the  other.  This  is  what  Grotius  calls  mixed  war;  being,  as 
he  says,  '*  that  which  is  made  on  one  side  by  public  authority, 
and  on  the  other  by  mere  private  persons:"  B.  1,  c.  3,  sec.  1. 
Butherforth  retains  the  same  distinction  tmder  the  same  name, 
in  characterizing  a  contest  between  a  nation,  as  such,  and  its  ex- 
ternal enemies  coming  in  the  form  of  pirates,  or  robbers;  asso- 
ciates, he  says,  who  act  together  occasionally,  and  are  not  united 
into  civil  society :  Buth.,  b.  2,  c.  9,  sec.  9.  The  several  inva- 
sions of  England  by  Perkin  Warbeck  and  Lord  Herise  men- 
tioned in  1  Hal.  P.  0.  164,  the  former  of  which  is  also  noticed 
in  Calvin's  case,  7  Co.  11,  12,  are  instances  of  such  a  war;  the 
books  saying  that,  in  England,  such  offenders  must  be  tried  by 
martial  law,  for  a  reason  which  I  shall  hereafter  consider.  Let 
Durfee,  then,  be  regarded  as  England's  enemy,  who  has,  with 
Wells,  the  boat-owner,  and  his  boat,  taken  shelter  in  the  neutral 
territory  of  the  United  States.  Had  England  any  right  to  follow 
him  there  ?  None,  say  the  books,  not  even  in  the  heat  of  contest, 
had  he  been  an  enemy  pursued  and  flying  for  shelter  across  the 
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line :  1  Kent* s  Oom.  119, 120.  Independently  of  fresh  pnreniit,  no 
"writer  on  the  law  of  nations  ever  ventured  the  assertion  that  one  of 
two  belligerents  can  lawfully  do  any  hostile  act  against  another 
upon  neutral  ground.  If  it  be  not  a  plain  deduction  from  com- 
mon sense ,  yet,  on  principles  in  which  publicists  uniyersally  agree^ 
all  rightful  power  to  harm  the  person  or  property  of  any  one, 
dropped  from  the  Jiands  of  McLeod  and  his  associates  the  mo- 
ment they  entered  a  country  with  which  their  sovereign  was  at 
peace.  No  exception  can  be  made  consistently  with  national 
safety.  Make  it  in  favor  of  the  subordinate  dvil  authorities  of 
a  neighboring  state,  and  your  territory  is  open  to  its  constables; 
in  favor  of  their  military,  you  let  in  its  soldiery;  in  favor  of  its 
sovereign,  and  you  are  a  slaye.  Allow  him  to  talk  of  the  acts 
and  machinations  of  our  citizens,  and  send  over  his  soldiers  on 
the  principle  of  protection,  to  bum  the  property  or  take  the 
lives  of  the  supposed  offenders,  and  you  give  up,  to  the  mid- 
night assault  of  exasperated  strangers,  the  dwelling  and  life  of 
every  inhabitant  on  the  frontier  whom  they  may  suspect  of  a  dis- 
position to  aid  their  enemies.  Never,  since  the  treaty  of  1783, 
had  England,  in  time  of  peace  with  us,  any  more  right  to  attack 
an  enemy  at  Schlosser,  than  would  the  French  have  at  London, 
in  time  of  peace  with  England. 

*' The  full  domain,"  says  Yattel,  "is  necessarily  a  peculiar 
and  exclusive  right.  The  general  domain  of  a  nation  is  full 
and  absolute;  since  there  exists  no  authority  upon  earth  by 
which  it  can  be  limited;  it  therefore  excludes  all  right  on  the 
part  of  foreigners:"  B.  2,  c.  7,  sec.  79.  The  same  writer 
defines  the  jurisdiction  of  courts  within  that  domain.  '^The 
sovereignty  united  to  the  domain,  establishes  the  jurisdiction  of 
the  nation  in  lier  territories.  It  is  her  province,  to  exercise  jus- 
tice in  all  the  places  under  her  jurisdiction;  to  take  cognizance 
of  the  crimes  committed,  and  the  differences  that  arise  in  the 
country:"  Id.,  sec.  84.  "It  is  unlawful,"  says  the  same  writer, 
"  to  attack  an  enemy  in  a  neutral  country,  or  to  commit  in  it 
any  other  act  of  hostility:"  B.  3,  c.  7,  sec.  132.  "A  mere 
claim  of  territory,"  says  Sir  William  Scott,  a  British  judge  of 
admiralty,  "  is  tmdoubtedly  very  high.  When  the  fact  is  estab- 
lished, it  overrules  every  other  consideration:"  TJie  Vrow  Anna 
Catharina,  5  Bob.  Adm.  15.  And  he  refused  to  recognize  a  right 
of  capturing  an  enemy's  ship  within  a  marine  league  of  our 
coast:  The  Anna  La  Porte,  Id.  332.  "We  only  exercise  the 
rights  of  war  in  our  own  territory,"  says  Bynkershoek,  "  or  in 
the  enemy's,  or  in  a  territory  which  belongs  to  no  one:"  Quest. 
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Jnr.  Pub.,  b.  1,  c.  8.  '*  There  is  no  exception,"  says  Chan- 
cellor Kent,  to  the  rule  that  every  voluntaxy  entrance  into  neu- 
tral territory,  with  hostile  pxuposes,  is  absolutely  unlawful:"  1 
Kenfs  Com.  119,  4th  ed.  '*  The  jurisdiction  of  courts,"  says 
Marshall,  C.  J.,  '*  is  a  branch  of  that  which  is  x>ossessed  by  the 
nation  as  an  independent  sovereign  power.  The  jurisdiction  of 
the  nation,  within  its  own  territory,  is  necessarily  exclusive  and 
absolute.  It  is  susceptible  of  no  limitation  not  imposed  by  it- 
self:  any  restriction  derived  from  an  external  source  would  im- 
ply a  diminution  of  its  sovereignty  to  the  extent  of  the  restric- 
tion, and  an  investment  of  that  sovereignty  to  the  same  extent 
in  that  power  which  could  impose  sudi  restriction:"  TJie 
Schooner  Exchange  v.  McFadden  et  oZ.,  7  Cranch.  116,  136. 
That  these  are  not  rules  of  yesterday,  but  have  formed  a  part 
of  the  acknowledged  law  of  nations  for  nearly  two  thousand 
years,  may  be  seen  in  Grotius,  b.  3,  c.  4,  sec.  8,  n.  2.  He 
says,  we  may  not  kill  or  hurt  an  enemy  in  a  country  at  peace 
with  us.  **  And  this  proceeds,  not  from  any  privilege  attached 
to  their  persons,  but  from  the  right  of  that  prince  in  whose 
dominions  they  are.  For  all  civil  societies  may  ordain  that  no 
violence  be  offered  to  any  one  in  their  territories  but  by  a  pro- 
ceeding in  a  judicial  way,  as  we  have  proved  out  of  Euripides: 

'If  you  can  charge  these  gaesti  with  an  offense, 
Do  it  by  law,  forbear  all  violence.* 

But  in  courts  of  justice,  the  merit  of  the  person  is  considered, 
and  this  promiscuous  pxupose  of  hurting  each  other  ceases. 
Livy  relates,  that  seven  Carthaginian  galleys  rode  in  a  port  be- 
longing to  Syphax,  who,  at  that  time,  was  at  peace  both  with  the 
Carthaginians  and  Bomans;  and  that  Scipio  came  that  way  with 
two  galleys.  These  might  have  been  seized  by  the  Carthaginians 
before  they  had  entered  the  port,  but  being  forced  by  a  strong 
wind  into  the  harbor,  before  the  Carthaginians  could  weigh 
anchor,  they  durst  not  assault  them  in  the  king's  haven." 
Several  more  modem  instances  of  a  like  character  are  stated  by 
MoUoy:  De  Jur.  Mar.,  b.  1,  c.  1,  sec.  16.  It  is  said  to  be  a 
rule  in  the  modem  law  of  nations,  that  not  only  must  the 
parties  refrain  from  hostilities  while  in  a  neutral  poi*t;  but 
should  one  set  sail  the  other  must  not,  till  twenty-four  hours 
after:  Martens'  L.  of  Nations,  b.  8,  c.  6,  sec.  6,  note.  And  a 
doctrine  about  as  strong  was  laid  down  by  Sir  William  Scott,  in 
the  case  of  the  Twee  Gebroeders,  3  Bob.  Adm.  162. 

To  apply  these  authorities:  The  affidavit  of  McLeod  suggests 
that  Durfee  had,  on  the  day  before  he  was  killed,  aided  in  trans- 
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porting  military  stores  to  Navy  island,  and  surmises  that  he  in- 
tended to  continue  the  practice.  I  put  it  again  that  the  war,  if 
any,  was  by  England  against  him  and  his  associates — not  against 
the  United  States.  But  what  right,  I  again  ask,  had  she  to  pur- 
sue him  into  a  territory  at  peace?  That  she  had  none,  I  have 
shown  from  her  own  judge  sitting  in  the  forum  of  nations,  from 
one  of  our  judges  sitting  in  the  like  forum,  from  authoritative 
publicists,  and  from  all  antiquity.  I  have  shown  that  even 
punic  faith  felt  itself  bound  to  let  any  enemy  go  free,  whom  it 
accidentally  met  on  neutral  ground.  Within  tiie  territory  of  a 
nation  at  peace,  all  belligerent  power,  all  belligerent  right,  is 
paralyzed.  They  have  passed  from  the  dominion  of  arms  to 
that  of  law.  "  No  violence  can  be  offered,"  says  Grotius;  ''  but 
you  must  proceed  in  a  judicial  way."  The  only  offense  against 
our  law  which  Durfee  had  committed,  was  in  setting  on  foot  a 
hostile  expedition  against  England  with  ^hom  we  were  at  peace. 
So  far  I  admit  he  was  guilty,  according  to  the  suggestion  in  Mc- 
Leod's  affidavit.  He  had  made  himself  a  principal  in  the  ag- 
gression of  McKenzie  and  others;  for  there  are  no  accessories 
in  misdemeanor.  The  courts  were  open.  Why  did  not  England 
prefer  her  complaint  ?  Was  it  competent  for  her  to  allege  that 
our  justice  was  too  mild  or  too  tardy,  and  therefore  substitute 
the  firebrand  and  musket?  To  admit  such  a  right  of  inter- 
ference on  any  ground  or  in  any  way,  says  Marshall,  would  be  a 
proportional  diminution  of  our  own  sovereigmty,  of  which  judicial 
power  makes  a  part.  "  The  law  of  nations,"  says  Kutherforth, 
"is  not  the  only  measure  of  what  is  right  or  wrong  in  the  inter- 
course of  nations  with  each  other.  Every  nation  has  a  right  to 
determine,  by  positive  law,  upon  what  occasions,  for  what  pur- 
poses, and  in  what  numbers,  foreigners  shall  be  allowed  to  come 
within  its  territories:  Buth.,  b.  2,  c.  9,  sec.  6;  Yattel,  b.  2,  c. 
7,  sec.  94. 

It  follows  from  the  authorities  cited,  that  a  right  to  carry  on 
mixed  war  never  extends  into  the  territory  of  a  nation  at  peace. 
It  can  be  exercised  on  the  high  seas  only,  or  in  a  territory  which 
is  vacant  and  belonging  to  nobody.  It  is  in  modem  law  con- 
fined mainly  to  the  case  of  pirates.  But  even  these  can  not  be 
arrested  in  the  territory  of  a  foreign  nation  at  peace  with  the 
sovereign  of  the  arresting  ship:  Molloy  de  Jur.  Mar.,  b.  1,  c. 
1,  sec.  16.  But  admitting  that  England  might  protect  a  man 
against  our  jurisdiction,  by  saying  he  did  a  public  act  under  her 
authority,  does  it  not  behoove  her  at  least  to  show  that  she  has 
acted  within  the  limits  of  her  own  jurisdiction,  especially  where 
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she  has  prescribed  them  to  herself  ?    Shall  her  declaration  inure 
to  deprive  us  of  power  where  she  is  exceeding  her  own  ?    And 
this  brings  me  to  inquire  whether  the  transaction  in  question 
be  such  as  any  national  right  so  far  examined  can  sanction.     She 
puts  herself,  as  we  have  seen,  on  the  law  of  defense  and  neces- 
sity; and  nothing  is  better  defined  nor  more  familiar  in  any 
system  of  jurisprudence,  than  the  juncture  of  circumstances 
which  can  alone  tolerate  the  action  of  that  law.     A  force  which 
the  defendant  has  a  right  to  resist,  must  itself  be  within  strik- 
ing distance.    It  must  be  menacing,  and  apparently  able  to  in- 
flict physical  injury  unless  pi^dvented  by  the  resistance  which  he 
opposes.     The  rights  of  self-defense  and  the  defense  of  others 
standing  in  certain  relations  to  the  defender,  depend  on  the 
same  ground;  at  least  they  are  limited  by  the  same  principle. 
It  will  be  sufficient,  therefore,  to  inquire  of  the  right  so  far  as  it 
is  strictly  personal.     All  writers  concur  in  the  language  of 
Blackstone,  3  Bl.  Com.  4,  that,  to  warrant  its  exertion  at  all, 
the  defender  must  be  forcibly  assaulted.    He  may  then  repel 
force  by  force,  because  he  can  not  say  to  what  length  of  rapine 
or  cruelly  the  outrage  may  be  carried,  unless  it  were  admissible 
to  oppose  one  violence  with  another.     '*  But,'^  he  adds,  "  care 
must  be  taken  that  the  resistance  does  not  exceed  the  bounds  of 
mere  defense  and  prevention;  for  then  the  defender  would  him- 
self become  the  aggressor."    The  condition  upon  which  the 
right  is  thus  placed,  and  the  limits  to  which  its  exercise  is  con- 
fined by  this  eminent  writer,  are  enough  of  themselves,  when 
compared  with  McLeod's  affidavit,  to  destroy  all  color  for  saying 
the  case  is  within  that  condition,  or  those  limits.     The  Caroline 
was  not  in  the  act  of  making  an  assault  on  the  Canadian  shore; 
she  was  not  in  a  condition  to  make  one;  she  had  returned  from 
her  visit  to  Navy  island,  and  was  moored  in  our  own  waters  for 
the  night.     Instead  of  meeting  her  at  the  line  and  repelling 
force  by  force,  the  prisoner  and  his  associates  came  out  under 
orders  to  seek  her  wherever  they  could  find  her,  and  were  in  fact 
obliged  to  sail  half  the  width  of  the  Niagara  river,  after  they 
had  entered  our  territory,  in  order  to  reach  the  boat.     They 
were  the  assailants;  and  their  attack  might  have  been  legally 
repelled  by  Purfee,  even  to  the  destruction  of  their  lives.     The 
case  made  by  the  affidavit  is  in  principle  this:  a  man  believes 
that  his  neighbor  is  preparing  to  do  him  a  personal  injuiy.     He 
goes  half  a  mile  to  his  house,  breaks  the  door,  and  kills  him  in 
his  bed  at  midnight.     On  being  arraigned,  he  cites  the  law  of 
nature;  and  tells  us  that  he  was  attacked  by  his  neighbor,  and 
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slew  him  on  the  principle  of  mere  defense  and  prevention;  or, 
in  the  language  of  the  plea  of  aon  ctssatiU  demesne — "he  made 
an  assault  upon  me,  and  would  then  and  there  have  beat  me, 
had  I  not  immediately  defended  myself  against  him;  wherefore 
I  did  then  and  there  defend  myself  as  I  lawfully  might  for  the 
cause  aforesaid;  and,  in  doing  so,  did  necessarily  and  unavoid- 
ably beat  him,  doing  him  on  such  occasion  no  unnecessary  dam- 
age. And  if  any  damage  happened,  it  was  occasioned  by  his 
assault  and  my  necessary  defense." 

To  excuse  homicide  in  self-defense,  says  another  English 
writer,  the  act  must  not  be  premeditated.  He  must  first  retreat 
as  far  as  he  safely  can,  to  avoid  the  violence  threatened  by  the 
party  whom  he  is  obliged  to  kill.  The  retreat  must  be  with  an 
honest  intention  to  escape;  and  he  must  flee  as  far  as  he  con- 
veniently can  by  reason  of  some  impediment,  or  as  far  as  the 
fierceness  of  the  assault  will  permit  him,  and  then  in  his  defense, 
he  may  kill  his  adversary:  1  Buss,  on  Cr.  544. 

Such  is  the  law  of  mixed  war  on  neutral  ground.  The  books 
cited  are  treating  of  no  narrow  technical  rule  peculiar  to  the 
common  law;  but  the  law  of  nature  and  of  nations,  the  same 
everywhere,  of  such  paramount  force  as  no  municipal  or  inter- 
national law  could  ever  overcome;  and  intelligible  to  every  liv- 
ing soul.  It  is  easily  applied,  both  as  between  individuals  in 
civil  socieiy  and  nations  at  peace.  Passing  the  boundary  of 
strict  not  fancied  necessity,  the  remedy  lies  in  suit  by  the  state 
or  citizen  whose  rights  have  been  violated,  or  by  demanding  the 
person  of  the  mischievous  fugitive  who  has  broken  the  criminal 
law  of  a  foreign  sovereign.  Accordingly,  Puffendorf ,  after  con- 
sidering the  rights  of  private  war  in  a  state  of  nature,  adds: 
"  But  we  must  by  no  means  allow  an  equal  liberty  to  the  mem- 
bers of  civil  states.  For  here,  if  the  adversary  be  a  foreigner, 
we  may  resist  and  repel  him  any  way,  at  the  instant  when  he 
comes  violently  upon  us:  But  we  can  not,  without  the  sov- 
ereign's command,  either  assault  him,  whilst  his  mischief  is  only 
in  machination,  or  revenge  ourselves  upon  him  after  he  hath  per- 
formed the  injury  against  us:"  Puf.,  b.  2,  c.  5,  sec.  7.  The 
sovereign's  command  must,  as  we  have  seen,  in  order  to  warrant 
such  conduct  in  his  subject,  be  a  denunciation  of  war. 

England,  then,  could  legally  impart  no  protection  to  her  sub- 
jects concerned  in  the  destruction  of  the  Caroline,  either  as  a 
pariy  to  any  war,  to  any  act  of  public  jurisdiction  exercised  by 
way  of  defense,  or  sencUng  her  servants  into  a  territoiy  at  peace. 
That  her  act  was  one  of  mere  arbitrary  usurpation  was  not  de- 
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nied  on  the  argument,  nor  has  this,  that  I  am  aware,  been  denied 
by  any  one  except  England  herself.  I  should  not,  therefore, 
have  examined  the  nature  of  the  transaction  to  any  considerable 
extent,  had  it  not  been  necessary  to  see  whether  it  was  of  a 
character  belonging  to  the  law  of  war  or  peace.  I  am  entirely 
satisfied  it  belongs  to  the  latter:  that  there  is  nothing  in  the 
case  except  a  body  of  men,  without  color  of  authority,  bearing 
muskets  and  doing  the  deed  of  arson  and  death;  that  it  is  im* 
possible  eyen  for  diplomatic  ingenuity  to  make  it  a  case  of  legiti- 
mate war,  or  to  show  that  it  can  plausibly  claim  to  come  within 
jmy  law  of  war,  public,  priyate,  or  mixed.  Even  the  British 
minister  is  too  just  to  call  it  war;  the  British  goyemment  do 
not  pretend  it  was  war. 

The  result  is,  that  the  fitting  out  of  the  expedition  was  an  un- 
warrantable act  of  jurisdiction  exercised  by  the  proyindal 
goyernment  of  Canada  oyer  our  citizens.  The  moyements  of  the 
boat  had  been  watched  by  the  Canadian  authorities  from  the 
opposite  shore.  She  had  been  seen  to  yisit  Navy  island  the  day 
before.  Those  authorities,  being  conyinced  of  her  delinquency, 
sentenced  her  to  be  burned;  an  act  which  all  concerned  knew 
would  seriously  endanger  the  liyes  of  our  citizens.  The  sentence 
was,  therefore,  equiyalent  to  a  judgment  of  death;  and  a  body  of 
soldiers  were  sent  to  do  the  office  of  executioners.  Looking  at 
the  case  independently  of  British  power,  no  one  could  hesitate 
in  assigning  the  proper  character  to  such  a  transaction.  The 
parties  concerned  haying  acfced  entirely  beyond  their  territorial 
or  magisterial  power,  are  treated  by  the  law  as  indiyiduals  pro- 
ceeding on  their  own  responsibility.  If  they  haye  burned,  it  ia 
arson;  if  a  man  has  been  killed,  it  is  murder. 

This  brings  us  to  the  great  question  in  the  cause.  We  haye 
seen  that  a  capital  offense  was  committed  within  our  territory  in 
time  of  peace;  and  the  remaining  inquiry  is,  whether  England 
has  placed  the  offenders  aboye  the  law  and  beyond  our  jurisdic- 
tion by  adopting  and  approying  such  a  crime.  It  is  due  to  her, 
in  the  first  place,  to  deny  that  it  has  been  so  adopted  and  ap- 
proyed.  She  has  approyed  a  public  act  of  legitimate  defense 
only.  She  can  not  change  the  nature  of  things.  She  can  not 
turn  that  into  lawful  war  which  was  murder  in  time  of  peace.  She 
may,  in  that  way,  justify  the  offender  as  between  him  and  his 
own  goyernment.  She  can  not  bind  foreign  courts  of  justice  by 
insisting  that  what  in  the  eye  of  the  whole  world  was  a  delib- 
erate and  prepared  attack,  must  be  protected  by  the  law  of  self- 
defense. 
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In  the  second  place,  I  deny  that  she  can,  in  time  of  peace, 
send  her  men  into  our  territory,  and  render  them  impervious  to 
our  laws,  by  embodying  them  and  putting  arms  in  their  hands. 
She  may  declare  war:  but  if  she  claim  the  benefit  of  peace,  as 
both  nations  have  done  in  this  instance,  the  moment  any  of  her 
citizens  enter  our  territory,  they  are  as  completely  obnoxious  to 
punishment  by  our  law,  as  if  they  had  been  bom  and  always 
resided  in  this  country.  I  will  not,  therefore,  dispute  the  con- 
struction which  counsel  put  upon  the  language  or  the  acts  of 
England.  To  test  the  law  of  the  transaction,  I  will  concede, 
that  she  had  by  act  of  parliament  conferred  all  the  power  which 
can  be  contended  for  in  behalf  of  the  Canadian  authorities,  as 
far  as  she  could  do  so;  that,  reciting  the  danger  from  piratical 
steamboats,  she  had  authorized  any  colonel  of  her  army  or 
militia,  on  suspecting  that  a  boat'  lying  in  our  waters  intended 
illegally  to  assault  the  Canadian  shore,  to  send  a  file  of  soldiers 
in  the  day  or  night  time,  bum  the  boat,  and  destroy  the  lives  of 
the  crew;  that  such  a  statute  should  be  executed;  but  that  one 
of  the  soldiers  failing  to  make  his  escape,  should  be  arrested, 
and  plead  the  act  of  parliament.  Such  an  act  would  operate 
well,  I  admit,  at  Chippewa,  and  untQ  the  men  had  reached  the 
thread  of  the  Niagara  river.  It  would  be  an  impenetrable  shield 
till  they  should  cross  the  line  of  that  country  where  parliament 
have  jurisdiction.  Beyond,  I  need  not  say,  it  must  be  consid- 
ered as  waste  paper.  Even  a  subsequent  statute  ratifying  and 
approving  the  original  authority  could  add  nothing  to  the  pro- 
tection proffered  by  the  first.  It  would  be  but  the  junction  of 
two  nullities.  So  says  Mr.  Locke  (On  Gk>v.,  b.  2,  c.  19,  sec. 
239)  of  a  king  even  in  his  own  dominions:  **  In  whatsoever  he 
has  no  authority,  there  he  is  no  king,  and  may  be  resisted;  for 
wheresoever  the  authority  ceases,  the  king  ceases  too,  and  be- 
comes like  other  men  who  have  no  authority."  I  shall  not  cite 
books  to  show  that  the  queen  of  England  has  no  authority  in 
this  state  in  a  time  of  peace. 

I  will  suppose  a  stronger  case:  that  England  being  at  war 
with  France,  should,  by  statute  or  by  order  of  the  queen,  au- 
thorize her  soldiery  to  enter  our  territory  and  make  war  upon 
such  French  residents  as  might  be  plotting  any  mischief  against 
her.  Could  one  of  her  soldiers  indicted  for  the  murder  of  a 
French  citizen  plead  such  a  statute  or  order  in  bar?  If  he  could 
not  as  against  a  stranger  and  sojourner  in  our  land,  I  need  not 
inquire  whether  the  same  measure  of  protection  be  due  to  Dur- 
fee,  our  fellow-citizen. 
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'*  The  laws  of  no  nation/'  says  Mr.  Justice  Story, ''  can  jnstiy 
extend  beyond  its  own  territories  except  so  far  as  regards  its 
own  citizens.    They  can  have  no  force  to  control  the  sovereignly 
or  rights  of  any  other  nation  within  its  own  jurisdiction.     It 
would  be  monstrous  to  suppose  that  our  revenue  officers  were 
authorized  to  enter  into  foreign  ports  and  territories  for  the 
purpose  of  seizing  vessels  which  had  offended  against  our  laws:" 
The  ApoUcm,  9  Wheat.  362,  371,  372.     He  has  examined  the 
question  at  large  in  his  book  on  the  Conflict  of  Laws,  c.  2,  sec. 
17-22,  p.  19  of  2d  ed.    The  result  is  that  no  nation  is  bound  to 
respect  the  laws  or  executive  acts  of  any  foreign  government  in- 
tended to  control  or  protect  its  citizens  while  temporarily  or 
permanentiy  out  of  their  own  countiy,  until  it  first  declare  war. 
Its  citizens  are  then  subject  to  the  laws  of  war.    Till  that  comes, 
they  are  absolutely  bound  by  the  laws  of  peace.    While  this 
prevails,  a  foreign  executive  declaration  saying — ''My  subject 
has  offended  against  your  criminal  laws;  I  avow  his  act:  punish 
me;  but  impute  nothing  to  him" — ^is  a  nullity.    As  well  might  a 
nation  send  a  company  of  soldiers  to  contract  debts  here,  and 
forbid  them  to  be  sued,  saying:  "  The  debt  was  on  my  account^ 
discharge  my  men,  and  charge  it  over  against  me!"  Indeed,  it  was 
even  urged  on  the  argument,  that  the  letter  of  Mr.  Fox  had  taken 
away  the  remedy  of  Wells,  the  boat-owner,  by  an  action  of  tres- 
pass against  McLeod  for  burning  the  boat.    This  action  having,  it 
seems,  been  settied,  counsel  resorted  to  it  as  an  illustrative  case. 
Another  action  brought  against  him  for  shooting  a  horse  on  the 
same  occasion,  it  was  said,  is  also  defeated  by  the  same  principle. 
Counsel  spoke  as  if  Schlosser  had  undergone  a  sack,  and  its  booty 
had  become  matter  of  belligerent  right  in  the  soldiery.    Surely, 
the  imaginations  of  counsel  must  have  been  heated.    It  seems 
necessazy  to  remind  them  again  and  again,  even  in  affirmance  of 
their  own  admission,  that  we  are  sitting  to  administer  the  laws 
of  a  countiy  which  was  at  peace  with  England  when  she  sent  in 
her  soldiery.     If  they  mean  that  the  approval  and  demand  in 
Mr.  Fox's  letter  should,  under  the  law  of  peace,  have  the  sweep- 
ing effect  which  is  claimed  for  it,  they  are  bound  to  show  that 
the  royal  mandate  improves  by  importation.     The  queen  has  no 
power  at  home  to  take  away  or  suspend,  for  a  moment,  the  juris- 
diction of  her  own  courts.     Nor  would  a  command  to  discharge 
any  man  without  trial  who  should  be  suspected  of  having  mur- 
dered her  meanest  subject,  be  deemed  a  venial  error.     It  is 
justiy  a  source  of  the  Briton's  pride,  that  the  law  by  which  his 
life  and  property  are  protected  can  not  be  suspended  even  by  his 
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monarch;  that  the  sword  of  justice  is  holden  by  her  own  inde- 
pendent ministers,  as  a  defense  for  those  who  do  well,  but  con- 
stantly threatening  and  ready  to  descend  upon  the  violator  of 
property  or  personal  safety;  as  the  instrument  of  a  municipal  law 
which  knows  not  of  any  distinction  between  the  throne  and 
the  cottage — ^a  law  constantly  struggling  in  theory  at  least,  to 
attain  a  perfection  that  shall  bring  all  on  earth  to  do  it  rev- 
erence; *'  the  greatest  as  fearing  its  power,  and  the  least  as  not 
unworthy  of  its  care.'* 

Much  was  said  on  the  argument,  about  the  extreme  hard- 
ship of  treating  soldiers  as  criminals,  who,  it  was  insisted,  are 
obliged  to  obey  their  sovereign.  The  rule  is  the  same  in  resi)ect 
to  the  soldier  as  it  is  with  regard  to  any  other  agent  who  is 
bound  to  obey  the  process  or  command  of  his  superior.  A 
sheriff  is  obliged  to  execute  a  man  who  is  regularly  sentenced 
to  capital  execution  in  this  state.  But  should  he  execute  a  man 
in  Canada  under  such  sentence,  he  would  be  a  murderer.  A 
soldier  in  time  of  war  between  us  and  England,  might  be  com- 
pelled by  an  order  from  our  government  to  enter  Canada  and 
fight  against  and  kill  her  soldiers.  But  should  congress  pass  a 
statute  compelling  him  to  do  so  on  any  imaginable  exigency,  or 
under  any  penalty,  in  time  of  peace,  if  he  should  obey  and  kill 
a  man,  he  would  be  guilty  of  murder.  The  mistake  is  in  sup- 
posing that  a  sovereign  can  compel  a  man  to  go  into  a  neigh- 
boring country,  whether  in  peace  or  war,  and  do  a  deed  of  in- 
famy. This  is  exemplified  in  the  case  of  spies.  A  sovereign 
may  solicit  and  bribe;  but  he  can  not  command.  A  thousand 
commands  would  not  save  the  neck  of  a  spy,  should  he  be  caught 
in  the  camp  of  the  enemy:  Yattel,  b.  3,  c.  10,  sec.  179.  It  is  a 
mistake  to  suppose  that  a  soldier  is  bound  to  do  any  act  con- 
trary to  the  law  of  nature,  at  the  bidding  of  his  prince:  Id.,  b. 
1,  c.  4,  sees.  53, 54;  Id.,  b.  3,  c.  2,  sec.  15;  Grot.,  b.  2,  c.  26,  sec. 
8;  n.  2  and  8;  Puf.,  b.  8,  c.  1,  sees.  6,  7.  But  if  he  were,  he 
must  endure  the  evil  of  living  imder  a  sovereign,  who  will  issue 
such  conmiands.  It  does  not  follow  that  neighboring  countries 
must  submit  to  be  infested  with  incendiaries  and  assassins,  be- 
cause men  are  obnoxious  to  punishment  in  their  own  country 
for  being  desirous  to  go  through  life  with  bloodless  hands  and 
a  quiet  conscience.  The  Parisians  thought  themselves  bound 
to  obey  Charles  IX.,  when  he  ordered  them  to  massacre  the 
Huguenots.  Supposed  they  had  obeyed  a  similar  order  to  mas- 
sacre the  Huguenots  in  England :  would  such  an  order  have  been 
deemed  a  valid  plea,  on  one  of  them  being  arraigned  in  the 
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queen's  bench  ?  It  might  have  been  pleaded  to  an  accusation 
of  murder  in  France — it  would  have  been  good,  as  between  the 
criminal  and  his  own  sovereign;  but  hardly,  I  suspect,  have 
been  deemed  so  by  Queen  Elizabeth's  judges.  The  simple  rea- 
son would  have  been  that  Charles  IX.  had  no  jurisdiction  in 
England.  He  might  have  threatened  the  government  and  de- 
clared war,  if  such  a  meritorious  servant,  a  defender  of  the 
church,  should  not  be  liberated  by  the  judges.  But  there  is  no 
legal  principle  on  which  the  decrees  of  foreign  courts,  or  the 
legislation  of  foreign  parliaments,  could  have  ousted  the  judges 
of  jurisdiction.  Charles  might  have  ordered  his  minister  to 
call  the  massacre  a  public  act,  planned  and  executed  by  himself^ 
he  havingauthority  to  defend  and  protect  his  established  church; 
and  demand  a  release  of  the  man.  All  this  would  have  added 
no  force  to  the  plea.  Neither  Elizabeth  herself,  nor  any  of  the 
Tudors,  arbitrary  as  the  government  of  England  was,  would 
have  had  power  directly  to  take  away  the  jurisdiction  of  the 
judges.  Coke,  with  a  law  book  in  his  hand,  could  have  baffled 
the  scepter  within  its  own  territorial  jurisdiction.  It  should » 
in  justice,  be  remarked,  that  Orte,  the  governor  of  Bayonne, 
and  many  of  his  companions  in  arms,  refused  to  co-operate  in 
the  massacre  at  home,  and  were  never  punished  for  disobedience. 
He  replied  to  the  king,  that  he  had  sounded  his  garrison,  and 
found  many  brave  soldiers  among  them,  but  not  a  single  execu- 
tioner. Suppose  a  prince  should  command  a  soldier  to  com- 
mit adultery,  incest,  or  perjury;  the  prince  goes  beyond  his 
constitutional  power,  and  has  no  more  right  to  expect  obedience 
than  a  corporal  who  should  summarily  issue  his  warrant  for  the 
execution  of  a  soldier:  Vide  Burl.  Law  of  Nature,  vol.  1,  pt.  2, 
c.  11,  sec.  8. 

Eveiy  political  and  civil  power  has  its  legal  limits.  The  au- 
tocrat may  indeed  takes  the  lives  of  his  own  subjects,  for  dis- 
obeying the  most  arbitrary  commands;  but  even  his  behests  can 
not  impart  protection  to  the  merest  slave  as  against  a  foreign 
government.  Public  war  itself  has  its  jurisdictional  limits. 
Even  that,  in  its  pursuit  after  a  flying  enemy,  is,  we  have  seen, 
arrested  by  the  line  of  a  country  at  peace.  Beside  the  limit 
which  territory  thus  imposes,  there  are  also,  even  in  general 
war,  other  jurisdictional  restraints,  as  there  are  in  courts  of  jus- 
tice. An  order  emanating  from  one  of  the  hostile  sovereigns 
will  not  justify  to  the  other  every  kind  of  perfidy.  The  case  of 
spies  has  been  already  mentioned.  An  emissary  sent  into  a 
camp  with  orders  to  corrupt  the  adverse  general,  or  bribe  the 
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soldieij,  would  stand  justified  to  his  immediate  sovereign  (Yat- 
tel,  b.  3,  c.  10,  sec.  180);  though  even  he  could  not  legally 
punish  a  refusal.  In  respect  to  the  enemy,  the  orders  would  be 
an  obvious  excess  of  jurisdiction.  The  emissaries  sent  by  Six 
Henry  Clinton  in  1781  to  seduce  the  soldiers  of  the  Pennsylvania 
line,  falling  into  the  hands  of  the  Americans,  were  condemned 
and  immediately  executed:  4  Marsh.  Life  of  Washington,  366, 
1st  ed.  Entering  the  adverse  camp  to  receive  the  treacherous 
propositions  of  the  general,  is  an  offense  much  more  venial.  It 
is  even  called  lawful,  in  every  sense,  as  between  the  sovereign 
and  employee:  Yatt.,  b.  3,  c.  10,  sec.  181.  Yet,  in  the  case  of 
Major  Andre,  an  order  to  do  so  was,  as  between  the  two  hostile 
countries,  held  to  be  an  excess  of  jurisdiction.  These  cases  are 
much  stronger  than  any  which  can  be  supposed  between  nations 
at  peace.  In  time  of  war,  such  perfidy  is  expected.  In  time  of 
peace,  every  citizen,  while  within  his  own  territory,  has  a  double 
ground  for  supposing  himself  secure — the  legal  inviolability  of 
that  territory,  and  the  solemn  pledge  of  the  foreign  sovereignty. 

The  distinction,  that  an  act  valid  as  to  one  may  be  void  as  to 
another,  is  entirely  familiar.  A  man  who  orders  another  to 
commit  a  trespass,  or  approves  of  a  trespass  already  committed 
for  his  benefit,  may  be  bound  to  protect  his  servant,  while  it 
would  take  nothing  from  the  liability  of  the  servant  to  the  party 
injured.  As  to  him,  it  could  merely  have  the  effect  of  adding 
another  defendant,  who  might  be  made  jointly  or  severally  lia- 
ble with  the  actual  wrong-doer.  A  case  in  point  is  mentioned 
by  Yattel  (b.  3,  c.  2,  sec.  15).  If  one  sovereign  order  his  re- 
cruiting officer  to  make  enlistments  in  the  dominion  of  another, 
in  time  of  peace  between  them,  the  officer  shall  be  hanged  not- 
withstanding the  order,  and  war  may  also  be  declared  against 
the  offending  sovereign.  Vide  a  like  instance.  Id.,  b.  1,  c.  6,  sec. ' 
76. 

What  is  the  utmost  legal  effect  of  a  foreign  sovereign  approving 
of  a  crime  which  his  subject  has  committed  in  a  neighboring  ter- 
ritoiy  ?  The  approval,  as  we  have  already  in  part  seen,  can  take 
nothing  from  the  criminality  of  the  principal  offender.  What- 
ever obligation  his  nation  may  be  under  to  save  him  harmless^ 
this  can  be  done  only  on  the  condition  that  he  confine  himself 
within  her  territory:  Yatt.,  b.  2,  c.  G,  sec.  74.  Then,  by  re-  - 
fusing  to  make  satisfaction,  to  punish,  or  to  deliver  him  up,  on 
demand,  from  the  injured  country,  or  by  approving  the  offense, 
the  nation,  says  Yattel,  becomes  an  accomplice:  Id.,  sec.  76. 
Blackstone  says,  an  accomplice  or  abettor:  4  Com.  68;  and 
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BuUierforthy  stdll  more  nearly  in  the  language  of  the  English 
law,  an  accessory  after  the  fact:  B.  2,  c.  9,  sec.  12.  No  book 
supposes  that  such  an  act  merges  the  original  offense,  or  renders 
it  imputable  to  the  nation  alone.  The  only  exception  lies  in  the 
case  of  a  crime  committed  by  an  embassador;  not  because  he  is 
guiltless,  but  by  reason  of  the  necessity  that  he  should  be  priv- 
ileged, and  the  extraterritorial  character  which  the  law  of  mo- 
tions has,  therefore,  attached  to  his  person.  Hence,  say  the 
books,  he  can  be  proceeded  against  no  otherwise  than  by  a  com- 
plaint to  his  own  nation,  which  will  make  itself  a  parly  in  his 
crime  if  it  refuse  either  to  punish  him  by  its  authority,  or  to 
deliver  him  up  to  be  punished  by  the  offended  nation:  Buth.,  b. 
2,  c.  9,  sec.  20.  Independently  of  this  exception,  therefore, 
Eutherforth  insists,  with  entire  accuracy,  that  **  as  far  as  we  con- 
cur in  what  another  man  does,  so  far  the  act  is  our  own;  and 
the  effects  of  it  are  chargeable  upon  us  as  well  as  upon  him:" 
Euth.,  b.  1,  c.  17,  sec.  6.  A  nation  is  but  a  moral  entity;  and» 
in  the  nature  of  things,  can  no  more  wipe  out  the  offense  of  an-, 
other  by  adopting  it,  than  could  a  natural  person.  And  the 
«  learned  writer  just  cited  accordingly  treats  both  cases  as  stand- 
ing on  the  same  principle:  B.  2,  c.  9,  sec.  12.  "Nothing  is 
more  usual,''  says  Puffendorf,  "  than  that  every  particular  ac- 
complice in  a  crime  be  made  to  suffer  all  that  the  law  inflicts:'* 
B.  3,  c.  1,  sec.  5.  Yattel  says,  of  such  a  case  (b.  2,  c.  6,  sec» 
75):  "If  the  offended  state  have  the  offender  in  her  power,  she 
may  without  scruple  punish  him."  Again,  if  he  have  escaped 
and  returned  to  his  own  country,  she  may  apply  for  justice  to 
his  sovereign,  who  ought,  under  some  circumstances,  to  deliver 
him  up:  Id.,  sec.  76.  Again,  he  says,  "  she  may  take  satisfac- 
tion for  the  offense  herself,  when  she  meets  with  the  delinquent 
in  her  own  territories:"  B.  4,  c.  4,  sec.  52.  I  before  cited  two 
instances  in  which  positive  orders  by  his  sovereign  to  commit  a 
crime,  are  distinctly  held  to  render  both  the  nation  and  its  sub- 
ject obnoxious  to  punishment:  Yatt.,  b.  3,  c.  2,  sec.  15;  Id.,  b. 
1.,  c.  6,  sec.  75;  vide  also  1  Burl.,  pt.  2,  c.  11,  sec.  10. 

Was  it  ever  suggested  by  any  one  before  the  case  of  McLeod 
arose,  that  the  approval  by  a  monarch  should  oust  civil  jurisdic- 
tion, or  even  so  much  as  mitigate  the  criminal  offense  ?  nay,  that 
the  coalition  of  great  power,  with  great  crime,  does  not  render  it 
more  dangerous,  and  therefore  more  worthy  of  punishment 
under  every  law  by  which  the  perpetrator  can  be  reached? 
Gould  approbation  and  avowal  have  saved  the  unhappy  Maxy 
queen  of  Scots,  where  would  have  been  the  civil  jurisdiction  of 
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bbeth^B  commiflsioners?  The  yeiy  chaige  of  an  attempt  hj 
Maiy  to  dethrone  and  assassinate  the  British  queen,  implied  the 
approbation  and  active  concurrence  of  one  crowned  head  at 
least.  Could  the  criminal  have  been  saved  by  any  such  consid- 
erations, the  enterprise  might  truly  have  been  avowed  as  one 
which  had  been  planned  by  the  leading  governments  of  Gatholio 
Europe.  The  pope,  then  having  at  least  some  pretensions  to 
jurisdiction  even  in  England,  had  openly  approved  it  under  his 
seal.  The  Spanish  embassador  at  Paris  was  a  party  relied  upon 
to  follow  up  the  event  with  an  invasion.  Would  James,  the  son 
of  the  accused,  have  hesitated  to  join  in  the  avowal,  could  he  have 
thus  been  instrumental  in  saving  the  life  of  his  mother?  Yet 
the  principle  was  not  thought  of  in  the  whole  course  of  that 
extiaordinazy  affiur.  Mary  openly  avowed  her  general  treason 
as  a  measure  of  defense  and  protection  to  herself,  though  she 
denied  all  participation  in  the  plot  to  assassinate  Elizabeth.  Yet 
the  only  ground  taken,  was  the  technical  one  (not  the  less  valid 
because  technical)  that  the  accused  was  person^y  privileged  as  a 
monarch  and  could  not  be  tried  under  the  English  law  which  re- 
qiiired  a  jury  composed  of  her  peers.  It  was  added,  that  she 
came  into  the  kingdom  under  the  law  of  nations,  and  had  en- 
joyed no  protection  from  the  English  law,  having  been  con- 
tinually kept  as  a  prisoner:  Vide  the  case  stated  and  examined  in 
the  light  of  international  law,  2  Ward's  L.  of  Nations,  564.  No 
one  pretended  that  her  approbation,  or  that  of  a  thousand  mon- 
archs,  could  have  reflected  any  degree  of  exemption  from  judi- 
cial cognizance,  upon  the  alien  servants  in  her  employment. 
Such  a  principle  would  have  filled  England  with  an  army,  in 
time  of  peace,  disguised  as  Jesuits;  for  the  bigotry  of  monarchs 
would,  at  that  day,  have  led  them  to  avow  any  system  of  perni- 
cious espionage  which  could  have  served  the  purposes  of  the 
pope  by  executing  his  bull  of  excommunication  against  Eliza- 
beth. 

Canada  again  being  disturbed,  and  our  citizens  aiding  the  re- 
volt by  boats,  provisions,  or  money,  the  purposes  of  England 
would  certainly  require  such  conduct  to  be  put  down  at  all 
events.  Adopt  the  principle,  that  she  may  by  avowal  protect 
her  soldiery,  who  steal  upon  our  citizens  at  midnight,  from  all 
punishment  at  the  common  law,  and  before  you  could  get  even 
a  remonstrance  from  Washington,  your  whole  frontier  might  be 
made  a  tabula  rasa.  No.  Before  England  can  lawfully  send  a 
single  soldier  for  hostile  purposes,  she  must  assume  the  reepon- 
sibiliiy  of  public  war. 
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Her  own  interests  demanding  the  application  of  the  rule,  she 
perfectly  understands  its  force.  What  regard  have  her  courts 
ever  paid  to  the  voice  of  public  authority  on  this  side  the  line, 
when  it  sought  to  cover  even  territory  to  which  the  United  States 
denies  her  title?  The  mere  act  of  taking  a  census  in  the  dis- 
puted territory  under  the  authority  of  Maine,  was  severely  pun- 
ished by  the  English  municipal  magistrates.  Had  a  posse  of 
constables  or  a  company  of  militia  bearing  muskets  been  sent  to 
aid  the  censor,  in  what  book  or  in  what  usage  could  she  have 
found  that  this  would  divest  her  courts  of  jurisdiction,  and  put 
the  cabinet  of  St.  James  to  a  remedy  by  a  remonstrance  or  war  ? 
Had  the  posse  been  arrested  by  her  sheriff,  and  in  mere  defense 
had  killed  him,  and  this  nation  had,  after  some  two  or  three 
years,  avowed  the  act,  would  she  have  thought  of  conceding  that, 
in  the  mean  time,  all  power  of  her  courts  over  the  homicides  had 
been  suspended,  or  finally  withdrawn  ? 

But  it  is  said  of  the  case  at  bar,  here  is  more  than  a  mere  ap- 
proval by  the  adverse  government;  that  an  explanation  has  been 
demanded  by  the  secretaiy  of  state,  and  the  British  embassador 
has  insisted  on  McLeod's  release;  and  counsel  claim  for  the 
joint  diplomacy  of  the  United  States  and  England  some  such 
effect  upon  the  power  of  this  court  as  a  certiorari  from  us  would 
have  upon  a  county  court  of  general  sessions.  It  was  spoken 
of  as  incompatible  with  a  judicial  proceeding  against  McLeod 
in  this  state;  as  a  suit  actually  pending  between  two  nations, 
wherein  the  action  of  the  general  government  comes  in  collision 
with,  and  supersedes  our  own.  To  such  an  objection  the  an- 
swer is  quite  obvious.  Diplomacy  is  not  a  judicial,  but  exec- 
utive function;  and  the  objection  would  come  with  the  same 
force,  whether  it  were  urged  against  proceeding  in  a  court  of 
this  state  or  the  United  States.  Whether  an  actual  exertion  of 
the  treaty-making  power,  by  the  president  and  senate,  or  any 
power  delegated  to  congress  by  the  federal  constitution,  could 
work  the  consequences  contended  for,  we  are  not  called  upon  to 
inquire.  Whether  the  executive  of  the  nation  (supposing  the 
case  to  belong  to  the  national  court),  or  the  executive  of  this 
state,  might  not  pardon  the  prisoner,  or  direct  a  nolle  prosequi 
to  be  entered,  are  considerations  with  which  we  have  nothing 
to  do. 

The  executive  power  is  a  constitutional  department  in  this, 
as  in  every  well-organized  government,  entirely  distinct  from  the 
judicial.  And  that  would  be  so,  were  the  national  government 
blotted  out,  and  the  state  of  New  York  left  to  take  its  plaoe  as 
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an  independent  nation.  Not  only  are  our  constitations  entirely 
explicit  in  leaving  the  trial  of  crimes  ezclusiYely  in  the  hands 
of  the  judiciary;  but  neither  in  the  nature  of  things,  nor  in 
sound  policy,  can  it  be  confided  to  the  executive  power.  That 
can  never  act  upon  the  individual  offender;  but  only  by  requi* 
sition  on  the  foreign  government;  and  in  the  instance  before  us,. 
"^  it  has  no  power  even  to  inquire  whether  it  be  true  that  McLeod 
V  has  personally  violated  the  criminal  laws  of  this  state.  It  has 
charge  of  the  question  in  its  national  aspect  only.  It  must  rely 
on  accidental  information,  and  may  place  the  whole  question  on 
diplomatic  considerations.  These  may  be  entirely  wide  either 
of  the  fact  or  the  law  as  it  stands  between  this  state  and  the  ac- 
cused. The  whole  may  turn  on  questions  of  national  honor^ 
national  strength,  the  comparative  value  of  tiational  intercourse^ 
or  even  a  point  of  etiquette. 

Upon  the  principle  contended  for,  every  accusation  which 
has  been  drawn  in  question  by  the  executive  power  of  two  na- 
tions, can  be  adjusted  by  negotiation  or  war  only.  The  indi- 
vidual accused  must  go  free,  no  matter  to  what  extent  his  case 
may  have  been  misapprehended  by  either  power.  No  matter 
how  criminal  he  may  have  been,  if  his  country,  though  acting  on 
^se  representations  of  the  case,  may  have  been  led  to  approve 
>f  the  transaction  and  negotiate  concerning  it,  the  demands  of 
lal  justice  are  at  an  end. 
Under  circumstances  the  executive  power  might,  in  the 
exercise  of  its  discretion,  be  bound  to  disregard  a  venial  offense 
as  no  breach  of  treaty,  which  the  judiciary  would  be  obliged 
to  punish  as  a  breach  of  international  law.  Suppose  some  of 
our  citizens  to  attack  the  British  power  in  Canada,  and  the 
queen's  soldiers  to  follow  the  heat  of  repelling  them  by  crossing 
the  line  and  arresting  the  offenders,  doing  no  damage  to  any 
one  not  actually  engaged  in  the  conflict.  The  line  being  abso- 
lutely impassable  in  law  for  hostile  purposes,  the  arrest  on  this 
side  would  be  a  technical  falso  imprisonment,  for  which  we 
should  be  bound  to  convict  the  soldiers  if  arrested  here;  while 
the  executive  power  might  overlook  the  intrusion  as  an  acci-f 
dental  and  innocent  violation  of  national  territory:  Yatt.,  b.  4; 
c.  4,  sec.  43.  ^ 

I  forbear  now  to  notice  particularly  some  of  the  legal  passages 
and  cases  which  were  referred  to  by  the  prisoner's  counsel  in 
the  course  of  the  argument;  not  for  the  reason  that  I  have  omit- 
ted to  examine  them,  but  because  I  consider  them  inapplicable 
under  the  views  I  have  felt  it  my  duty  to  take  of  the  prisoner's 
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case.  They  weie  principally  of  three  iJasses:  firsJu^jiassageB 
from  books  on  the  law  of  nations  as  to  what  is  public  war,  and 
the  protection  due  to  soldiers  while  en(^'aged  in  the  prosecution 
jot  such  a  war  by  their  sovereign  against  a  public  enemy; 
"^ secondly,  the  general  obligations  of  obedience  as  between  him 
and  his  sovereign,  whether  in  peace  or  war;  and  thirdly,  cases 
from  our  own  books  relative  to  the  conflicting  powers  of  the 
general  and  state  governments.  The  case  of  ElphinsUme  v.  Bed- 
reechund,  1  Enapp,  316,  related  to  the  breach  of  an  actual 
military  capitulation  entered  into  during  an  acknowledged 
public  war  between  England  and  one  of  the  petty  sovereignties 
of  India. 

In  considering  the  question  of  jurisdiction,  I  have  also  forborne 
to  notice  that  branch  of  the  affidavit  which  sets  up  an  cUibi.  Mc- 
Leod's  counsel  very  properly  omitted  to  insist  on  it  as  at  all 
strengthening  the  claim  of  privilege.  Indeed  they  said  the  clause 
was  put  in  merely  by  way  of  protestando.  If  it  was  inserted 
with  the  intention  of  having  it  taken  as  true  upon  this  motion, 
that  alone  would  destroy  all  pretense  for  any  objection  to  our 
jurisdiction.  His  surrender  was  demanded  upon  the  hypothesis 
that  he  was  acting  under  public  authority.  If  in  truth  he  was 
not,  or  was  not  acting  at  all,  he  enjoys  according  to  his  own 
concession  no  greater  privilege  than  any  other  man.  The  es- 
sential circumstance  relied  on  as  going  to  the  question  of  juris- 
diction, turns  out  to  be  fictitious;  and  the  argument  must  be 
that  we  have  no  power  try  the  question  of  cUibi.  On  that  and 
every  other  lawful  ground  of  defense  he  will  be  heard  by  coun- 
sel on  his  trial. 

It  is  proper  to  add  that  if  the  matters  urged  in  argument  could 
have  any  legal  effect  in  favor  of  the  prisoner,  I  should  feel  en- 
tirely clear  that  they  would  be  of  a  nature  available  before  the 
jury  only.  And  that,  according  to  the  settied  rules  of  proceed- 
ing on  habeas  corpus,  we  should  have  no  power  even  to  con- 
sider them  as  a  ground  for  discharging  the  prisoner.  I  took 
occasion  to  show  in  the  outset  that  in  no  view  can  the  evidence 
for  the  prosecution  or  the  defense  be  here  examined  independ- 
entiy  of  the  question  of  jurisdiction,  and  I  entertain  no  doubt 
that  whenever  an  indictment  for  a  murder  committed  within 
our  territory  is  found,  and  the  accused  is  arrested,  these  cir- 
cumstances give  complete  jurisdiction. 

I  know  it  is  said  by  the  English  books,  that  even  in  a  case  of 
mixed  war,  viz.,  a  hostile  invasion  of  England  by  private  per- 
sons, thejcpmmon  law_coudia.  have  not  jurisdiction.    It  was  so 
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held  in  Perkin  Warbeclfs  case.  He  was  ponisbed  with  death  hj 
sentence  of  the  constable  and  marshal,  who  it  is  said  in  CaMn*9 
case,  7  Co.  11,  12,  had  exclusiye  juiisdiction:  S.  P.,  1  Corw. 
Hawk.,  c.  2,  sec.  6,  p.  9.  See  Dy.  145,  a.'  But  that  rests  on 
a  distribution  of  judicial  power  entirely  unknown  to  this  state 
or  this  nation.  The  court  of  the  constable  and  marshal  seems 
to  liave  had  an  ancient  right  not  very  well  defined  by  the 
common  law,  of  trying  aU  militaiy  offenses,  as  ap])ears  by  the 
Stat.  B.  2,  c.  2,  vide  2  Pick.  St.  at  Large,  p.  310,  which  was 
passed  to  settle  conflicting  claims  of  jurisdiction  between  that 
and  the  ordinazy  courts.  Vide  also  3  Inst.  48.  The  whole  is 
obviously  inapplicable  to  this  countiy ;  and  I  suspect  pretty  much 
obsolete  in  England.  It  never  can  have  been  held  in  England, 
or  any  countiy,  that  where  a  common  law  court  is  proceeding  on 
an  indictment  for  a  common  law  offense  against  one  arrested 
and  brought  before  it,  a  mere  suggestion  by  affidavit  that  the 
offense  imputed  pertains  to  deeds  of  arms,  either  in  a  public  or 
mixed  war,  shaU  take  away  power  to  try  whether  the  prisoner 
be  guilty  or  not  of  the  charge  contained  in  the  indictment. 

All  homicide  is  presumed  to  be  malicious,  and  therefore  mur- 
der, until  the  contrary  appear  upon  evidence.  "  The  matter  of 
fact,"  says  Foster,  "viz.,  whether  the  facts  alleged  by  way  of 
justification,  excuse,  or  alleviation,  are  true,  is  the  proper  and 
only  province  of  the  jiuy:"  Foster,  255.  Lawful  defense  by  an 
individual,  still  recognized,  it  seems,  by  the  law  of  nature  un- 
der the  name  of  private  war,  Grot.,  b.  1,  c.  3,  sec.  2,  is  one  in- 
stance :  Foster,  273.  That  he  acted  in  right  of  a  nation,  or  under 
public  authority,  is  no  more  than  matter  of  justification.  It  is 
like  the  case  mentioned  in  Foster,  265 — the  public  execution  of 
malefactors — and  the  jury  must  judge  whether  the  authority 
may  not  have  been  exceeded.  But  more,  when  public  or  mixed 
VTar  is  alleged  in  mitigation,  either  allegation  may  be  fictitious; 
and  it  should  be  put  to  the  jury,  on  the  proper  evidence, 
whether  it  existed  or  not.  The  reason  is  plain,  says  Lord  Hale; 
for  the  war  may  be  begun  by  the  foreign  prince  only,  where  it 
is  public;  and  he  supposes  it  still  plainer  where  the  war  is  be- 
tween the  king  and  an  invading  alien,  being  the  subject  of  a 
nation  with  whom  the  king  is  at  peace:  1  Hal.  P.  C.  163, 164. 
The  same  writer  puts  the  case  of  plunder  or  robbery  by  an 
enemy,  tempus  belli,  which  would  not  in  general  be  burglary. 
Yet  he  admits  it  might  be  otherwise  if  the  act  were  not  done  in 
the  regular  prosecution  of  the  war:  Id.  565. 

Suppose  a  prisoner  of  war  to  escape,  and  that  on  his  way 
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home,  and  before  he  crossed  the  line,  he  should  set  fire  to  a 
farm-house  in  the  night  and  kill  the  inmates:  is  there  a  doubt 
that  he  might  properly  be  convicted  either  of  arson  or  murder? 
When  a  grand  jury  have  charged  that  a  man  has  committed 
murder  Tnthin  this  state,  I  can  imagine  no  case,  whether  the 
charge  relate  to  the  time  of  public  war  or  peace,  in  which  he 
can  claim  exemption  from  trial.  If  he  show  that  he  was  in 
truth  acting  as  a  soldier  in  time  of  public  war,  the  juiy  will 
acquit  him.  The  judge  will  direct  them  to  obey  the  law  of 
nations,  which  is  undoubtedly  a  part  of  the  conmion  law.  So 
if  the  accused  were  acting  in  defense  against  an  individual  in- 
vader of  his  country.  But  above  all  things,  it  is  important  in 
the  latter  case  for  the  jury  to  inquire  whether  his  allegation  of 
defense  be  not  false  or  colorable.  They  can  not  allow  as  an 
act  of  defense  the  willful  pursuing  even  such  an  enemy,  though 
dictated  by  sovereign  authority,  into  a  countiy  at  peace  with 
the  sovereign  of  the  accused;  seeking  out  that  enemy  and  taking 
bis  life.  Such  a  deed  can  be  nothing  but  an  act  of  vengeance. 
It  can  be  nothing  but  a  violation  of  territory,  a  violation  of  the 
municipal  law,  the  faith  of  treaties,  and  the  law  of  nations. 
The  government  of  the  accused  may  approve,  diploma<7  may 
gloze,  but  a  jury  can  only  inquire  whether  he  was  a  party  to  the 
deed,  or  to  any  act  of  illegal  violence  which  he  knew  would 
probably  endanger  human  life.  If  satisfied  that  he  was  not,  as 
I  sincerely  hope  they  may  be,  upon  the  evidence  in  the  case  be- 
fore us,  they  will  then  have  the  pleasant  duty  to  perform  of 
pronouncing  him  not  guilty.  But  whatever  may  be  their  con- 
clusion, we  feel  the  utmost  confidence  that  the  prisoner,  though 
a  foreigner,  will  have  no  just  cause  to  complain  that  he  has  suf- 
fered wrong  at  the  hands  of  an  American  jury. 

At  our  hands,  the  prisoner  has  a  right  to  require  an  answer 
upon  the  facts  presented  by  his  papers,  whether  in  law  he  can 
properly  be  holden  to  a  trial.  We  have  had  no  choice  but  to 
examine  and  pronoimce  upon  the  legal  character  of  those  facts, 
in  order  to  satisfy  ourselves  of  the  bearing  they  might  have  on 
the  novel  and  important  question  submitted.  That  examination 
has  led  to  the  conclusion  that  we  have  no  power  to  discharge 
the  prisoner. 

He  must,  therefore,  be  remanded^  to  take  his  trial  in  the 
ordinary  forms  of  law. 

Ordered  accordingly. 

The  principal  case  attracted  great  attention  at  and  about  the  time  the  de« 
mkm  of  Judge  Cowen  was  pronounced.   The  United  States  and  Great  Britain 
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were  really  the  two  contesting  parties.  The  latter  insisted  that  the  executive 
department  of  this  government  shoald  interpose,  and  require  the  judiciary  to 
release  McLeod  from  custody.  The  former  replied,  that  the  executive  did 
not  possess  the  authority  to  interfere  with  the  judicial  department,  and  to 
determine  in  effect  that  a  person  held  under  indictment  in  due  fonn,  found 
by  a  legally  constituted  grand  jury,  was  guilty  of  no  offense  punishable  under 
our  laws.  U'pon  this  question  we  apprehend  that  there  can  be  little  doubt  of 
the  correctness  of  the  position  taken  by  the  government  of  the  United  States. 
The  guilt  or  innocence  of  an  accused  is  essentially  a  judicial  question.  Thia 
ordinarily  would  be  doubted  by  no  one.  In  the  principal  case  it  was  in- 
sisted, that  even  if  McLeod  had  participated  in  the  burning  of  the  Caroline 
and  the  killing  of  Dnrfee,  he  did  so  acting  under  the  command  of  his  sov- 
ereign, or  of  her  military  officers,  and  was  therefore  not  answerable  to  the 
judicial  tribunals  of  the  nation  in  which  these  acts  were  done.  If  this  were 
true,  it  constituted  nothing  but  matter  of  evidence  showing  that  under  the 
indictment  against  him  he  ought  to  be  acquitted.  In  response  to  this  evi- 
dence it  was  surely  competent  to  the  prosecution  to  offer  other  evidence,  if 
such  it  could  produce,  to  prove  that  the  accused  did  not  act  under  the  direc* 
tions  of  any  sovereign  or  other  power,  but  committed  the  acts  from  mere 
wantonness  and  malice.  In  this  view  of  the  case,  Qreat  Britain  never  coin- 
cided, and  the  conviction  of  McLeod  would  doubtless  have  been  followed  by 
an  immediate  declaration  of  war  against  the  United  States. 

The  great  importance  and  notoriety  of  the  case  tempted  Judge  Cowen  to 
the  consideration  of  questions  which  no  doubt  were  fully  ai^ed  before  him, 
but  which  were  not  at  all  neoessary  to  be  determined.  Upon  these  questions 
he  would,  perhaps,  have  acted  more  wisely  liad  he  expressed  no  opinion,  as 
it  was  manifest  that  the  prisoner  must  be  held  on  the  other  grounds  stated 
by  him. 

The  return  of  the  officer  showed  an  indictment  in  due  form  against  the 
prisoner,  accusing  him  of  the  crime  of  murder.  The  court  was  dearly  right 
in  deciding  that  this  was  ample  authority  for  retaining  the  defendant  in  cus- 
tody, and  that  his  guilt  or  innocence  must,  as  in  other  cases,  be  submitted  to 
a  jury  to  be  determined  under  the  instructions  of  the  trial  court.  The  court, 
on  habeas  eorpuay  will  not  try  this  question  by  summoning  witnesses  before 
it,  nor  will  it  look  into  the  evidence  taken  before  the  grand  jury:  MaUer  q/ 
Millery  1  Daly,  671;  People  v.  Martin,  1  Park.  C.  C.  189;  People  v.  liuUqft 
6  Id.  81;  People  v.  Dixon,  3  Abb.  Pr.  398;  4  Park.  0.  0.  654;  Hurd  on  Habeas 
Corpus,  2d  ed.,  p.  436.  But  it  has  not  been  unusual  for  courts,  even  after 
indictment,  to  hear  affidavits  and  other  evidence  for  the  purpose  of  deter- 
mining whetlier  the  prisoner  ought  to  be  admitted  to  bail:  Hurd  on  Hab. 
Corp.  435,  437;  State  v.  HiU,  1  Const.  Rep.  242;  Street  v.  State^  43  Miss.  1; 
Hx parte  Wray,  30  Id.  681;  Republic  v.  Wingale,  3  Brevard,  89;  LumY.  State, 
3  Port.  Ind.  393;  Lynde  v.  People,  38  IlL  497;  State  t.  MeNdb,  20  N.  H.  160; 
Commonwealth  v.  Rutherford,  5  Band.  646;  Drury  v.  Stale,  25  Tex.  45; 
Ex  ]HirU  Bryant,  34  Ala.  270;  People  v.  Hyler,  2  Park.  C.  0.  570.  But 
we  think  the  better  rule  is,  that  after  indictment  of  defendant,  and 
perhaps  after  his  being  committed  by  an  examining  magistrate,  the  court 
will,  on  habeas  corpus,  regard  him  as  guilty  of  the  offense  with  which  he  is 
charged,  and  will  not,  even  on  an  application  to  admit  him  to  bail  or  to  re- 
duce the  amount  of  his  bail,  examine  the  evidence  for  the  purpose  of  deter- 
mining whether  ho  is  probably  innocent,  and  ought  therefore  to  be  admitted 
to  bail  or  have  the  amount  of  his  bail  reduced,  unless  perhaps  in  very  ex- 
treme  and  peculiar  circumstances:  Ex  parte  Ryan,  44  Cal.  555;  Ex  parte 
Duncan,  53  Id.  410;   TerrUory  v.  BenoU,  1  Mart.  La.  142;  StaU  t.  MUU^  3 
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Dev.  421;  HigJU  v  United  Staiea,  4  Morris,  4;  1  Burr^a  Trial,  310;  UnUed 
States  V.  Blue,  3  Wash.  C.  C.  224;  People  ▼.  Tinder,  19  OaL  539;  Ex  parte 
Spradlend,  38  Mo.  547. 

The  conclasions  of  Judge  Gowen  respecting  the  effect  of  the  statute  of  New 
York  regarding  habeas  corpus  has  met  with  the  approval  of  the  courts  in  sub- 
sequent cases.  The  statute  does  not  confer  ux>on  the  courts  any  new  or 
additional  power  to  inquire  into  the  facts  upon  which  the  process  under 
which  the  prisoner  is  held  was  founded:  Bennae  v.  People,  4  lEkurb.  33.  The 
oourt  may,  however,  always  inquire  whether  the  court  issuing  its  prooess  or 
warrant  had  jurisdiction:  People  v.  Bawson,  61  Barb.  625;  Matter  qf  Divine, 
21  How.  Pr.  82;  5  Park.  C.  0.  65;  also  whether  the  process  is  legal  and  suffi- 
cient on  its  face,  and  whether  any  fact  occurring  since  its  issue  has  ter- 
minated its  effect,  as  lapse  of  time,  reversal  of  judgment,  or  granting  of  a 
pardon:  People  v.  Cassels,  5  Hill,  168;  Oreathouse*s  case,  2  Abb.  U.  8.  385; 
In  re  Edymoin,  8  How.  Pr.  481.  Mere  formal  defects  in  the  process  have 
been  held  insufficient  to  warrant  the  discharge  of  the  prisoner:  WUes  v. 
Brown,  3  Barb.  89.  Where  the  prisoner  is  shown  to  be  held  in  pursuance  of 
a  commitment  issued  after  an  examination  before  a  committing  magistrate, 
or  after  an  inquest  before  a  coroner,  the  court  may  look  into  the  depositions 
to  see  whether  the  facts  there  shown  justified  the  holding  of  the  prisoner  to 
answer,  or  whether  such  facts  will  not  warrant  the  admission  of  the  prisoner 
to  bail:  People  v.  Van  Home,  8  Barb.  163;  People  v.  Thtmtphvns,  1  Park.  G. 
C.  235;  People  v.  Beigler,  3  Id.  322. 

Nolle  Prosequi  can  not  be  entered  on  the  motion  of  the  court  alone.  Its 
entry  requires  the  concurrence  of  the  court  and  the  prosecuting  officer.  It 
must  be  by  leave  of  the  former  granted  upon  the  application  of  the  latter: 
Thomaeony,  Demotte,  9  Abb.  Pr.  243;  18  How.  Pr.  529. 

Mr.  Justice  Cowen  was,  we  think,  clearly  right  in  remanding  McLeod  for 
trial.  It  was  not  necessary,  and  scarcely  proper  for  him,  in  habeas  corpus,  to 
undertake  to  determine  the  principles  of  law  which  ought  to  prevail  at  the 
trial  His  remarks  concerning  the  extent  to  which  McLeod  should  be  pro- 
tected by  the  rules  of  international  law,  were  mere  dicta,  and  have,  so  far  as 
we  are  aware,  never  been  mentioned,  except  to  be  disapproved. 

The  acts  of  which  McLeod  was  accused  were  done  under  the  direction  and 
by  the  authority  of  an  officer  of  Great  Britain,  and  they  were  afterwards  as- 
sumed, approve^  and  ratified  by  the  sovereign  power  of  that  nation.  The 
opinion  of  Mr.  Webster,  the  American  secretary  of  state,  was  that  after  such 
approval  the  '*  individuals  concerned  ought  not,  by  the  principles  of  public 
law,  and  the  general  usage  of  civilized  states,  to  be  holden  personally  respon- 
sible in  the  ordinary  tribunals  of  law  for  their  participation  in  it "  In  this 
view  the  most  eminent  American  •  jurists  seem  very  generally  to  concur: 
Halleck's  International  Law,  c.  14,  sees.  21-23;  1  Op.  Att'y-Gen.  U.  S.  81; 
Carrington  v.  Ins,  Co.,  8  Pet.  522;  Tallmadge's  review,  26  Wend.  674;  4  Law 
Reporter,  169,  published  at  Boston,  September,  1841;  Bishop  on  Criminal 
Law,  sec.  132. 

To  prevent  any  farther  conflict  between  the  state  and  national  authorities 
on  this  subject,  a  statute  was  passed  in  1842  (5  U.  S.  St.,  p.  539)  providing 
''that  either  of  the  justices  of  the  supreme  court  of  the  United  States,  or 
judge  of  any  district  court  of  the  United  States,  in  which  a  prisoner  is  con- 
fined, *  *  shall  have  power  to  grant  writs  of  habeas  corpus  in  all  cases  of 
any  prisoner  or  prisoners  in  jail  or  confinement,  where  he,  she,  or  they,  being 
subjects  or  citizens  of  a  foreign  state,  and  domiciled  therein,  shall  be  com- 
mitted or  confined,  or  in  custody,  under  or  by  any  authority  or  law,  or  process 
founded  thereon,  of  the  United  States  or  any  one  of  them,  for  or  on  account 
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of  any  act  done  or  omitted  under  any  alleged  right,  title,  authority,  privilege, 
protection,  or  exemption,  set  up  or  claimed  under  the  oommission,  or  order, 
or  sanction,  of  any  foreign  state  or  sovereignty,  the  validity  and  effect  whereof 
depend  upon  the  law  of  nations,  or  under  color  thereof,  '*  and  the  act  provides 
for  the  discharge  of  such  prisoner  from  custody  if  "it  appear  that  the  pris- 
oner or  prisoners  is  or  are  entitled  to  he  discharged  from  such  confinement^ 
commitment,  custody,  or  arrest,  for  or  by  reason  of  such  alleged  right,  title, 
authority,  privilege,  protection,  or  exemption,  so  set  up  and  claimed,  and  the 
laws  of  nations  applicable  thereto." 

"Among  European  writers  on  public  law,  there  seems  to  be  a  very  general 
unanimity  of  opinion.  Vattel  says  that  'on  all  occasions  susceptible  of 
doubt,  the  whole  nation,  the  individual,  and  especially  the  military,  are  to 
submit  their  judgment  to  those  who  hold  the  reins  of  government.'  The  sov- 
ereign alone  is  to  be  held  guilty  for  the  acts  of  unlawful  war;  he  alone  is 
bound  to  repair  the  injuries,  and  not  those  who  act  under  his  authority.  '  The 
subjects,  and  in  particular  the  military,  are  innocent;  they  have  acted  only 
from  a  necessary  obedience. '  Rutherf orth  says  that  even  in  an  imperfect  sort 
of  war,  '  what  the  members  do,  who  act  under  the  particular  direction  and 
authority  of  their  nation,  is,  by  the  law  of  nations,  no  personal  crime  in 
them;  they  can  not,  therefore,  be  punished  consistently  with  this  law,  for  any 
act  in  which  it  considers  them  only  as  the  instruments  and  the  nation  as  the 
agent.'  Burlamaqui  says  that  the  mere  presumption  of  the  will  of  the  sover- 
eign will  not  be  sufficient  to  excuse  a  governor,  or  any  other  officer,  for  com- 
mitting acts  of  war.  But  if  the  sovereign  ratify  such  acts,  this  approbation 
reflects  back  the  authority  of  the  sovereign  upon  the  acts,  and  so  obliges  the 
whole  commonwealth:"  Halleck's  Int.  Law,  c.  14,  sec.  24. 

Mr.  Halleck  further  says  in  sec.  31,  c.  16:  "It  has  already  been  shown, 
in  speaking  of  seizures  and  reprisals,  that  the  hostile  acts  of  individuals, 
when  ratified  and  assumed  by  their  government,  are  to  be  regarded  as  the  hoe- 
tile  acts  of  the  state.  These  acts  may  be  of  the  character  of  reprisals  or  of 
mixed  or  imperfect  war,  or  of  a  virtual  declaration  and  commencement  of 
solenm  war.  Such  acts,  however,  must  not  exceed  what  the  laws  of  war 
have  established  as  belligerent  rights  of  the  subjects  of  hostile  states.  For 
anything  done  in  violation  of  the  laws  of  war,  the  individual  is  liable  to  pun- 
ishment. So,  also,  for  any  act  within  the  rules  of  war,  not  authorized  or  as- 
sumed by  his  government,  as  the  act  of  the  state.  The  distinction  between 
the  two  cases  is  manifest,  and  should  never  be  lost  sight  of:  the  latter  is 
punishable  by  the  rules  of  civil  law,  while  the  former  is  an  offense  against  the 
laws  of  nations,  punishable  only  by  the  laws  and  usages  of  war.  The  taking 
of  property,  and  of  human  life,  in  the  one  case  would  be  robbery  and  mur- 
der, punishable  under  the  local  laws;  while  in  the  other  case  the  same  acts 
might  be  fully  justifiable  as  the  lawful  exercise  of  belligerent  rights  under 
the  laws  of  nations." 
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AocoBB  AND  Satisfaction  procured  by  the  debtor's  willfully  misrepresent- 
ing or  suppressing  any  material  fact  in  the  statement  of  his  affiurs,  are 
void;  and  even  a  sealed  release  based  thereon  will  be  set  aside  in  equity. 

Original  Debt  is  Discharged  if  the  debtor  effects  a  compromise,  and  gives 
the  note  of  a  third  person  in  payment  of  the  sum  fixed  by  the  com- 
pcomissu 
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Moral  Obuoatiok  to  Pat  the  Rssiduk  of  a  Debt  Discharged  bt  Ac 
CORD  AND  Satisfaction  does  not  exist,  and,  therefore,  &  promise  to  pay 
such  reddae  can  not  be  enforced  by  action;  such  obligation  ezistB  when 
a  debt  is  discharged  by  the  provision  of  some  positive  law,  and  not  by 
th^  act  of  the  parties. 

Fbomisb  to  Pay  a  Debt  Discharged  by  Bankruptcy  and  the  like,  must 
be  specially  pleaded. 

Communication  to  a  Stranger  of  an  Intent  to  Pay  a  Debt  which  has 
been  diBcharged,  is  not  available  to  the  creditor  as  a  promise  to  pay  him 
such  debt. 

Assumpsit.  Plea,  non  assumpsit^  and  accord  and  satisfaction. 
It  appeared  that  on  May  26,  1829,  a  debt  existed  in  favor  of 
plaintiff  of  two  thousand  four  hundred  and  seveniy-nine  dollars 
and  nineteen  cents,  for  goods  sold  and  delivered;  that  defend- 
ant represented  himself  as  unable  to  pay  over  six  shillings  and 
eight  pence  to  the  pound;  that  a  compromise  was  accordingly 
effected  for  that  sum,  and  the  note  of  H.  Horton  &  Co.  was 
given  and  received  in  payment.  There  was  evidence  tending  to 
prove  that  the  compromise  was  procured  by  misrepresentations 
made  by  defendant  respecting  his  affairs;  and  that  after  it  was 
made  defendant  had  a  conversation  with  Job  Stafford,  a  son  of 
plaintiff,  who  had  been  plaintiff's  clerk  in  1825;  that  defendant 
in  such  conversation  told  Job,  that  plaintiff  had  acted  hand- 
somely, and  that  he  would  pay  plaintiff  the  balance  when  he 
was  able.  Evidence  of  plaintiffs  ability  to  pay  at  and  before 
the  commencement  of  this  action  was  given.  A  motion  for  non- 
suit was  made,  on  the  grounds  stated  in  the  opinion;  but  it  was 
denied.  The  juxy  was  instructed  that  if  the  compromise  was 
obtained  by  fraud,  or  if  ihe  defendant  promised  to  pay  the 
balance  when  able,  and  his  ability  to  pay  had  been  shown,  then 
the  verdict  ought  to  be  for  plaintiff.  The  jury  found  for 
plaintiff.    Defendant  moved  for  a  new  trial. 

A,  Taber,  for  the  motion. 

c7.  Lansing  and  M,  J.  BeynoldSy  contra. 

By  Court,  Cowbn,  J.  No  dispute  exists  on  the  original  ac- 
count. The  question  of  fraud  in  procuring  the  compromise 
was  properly  submitted  to  the  jury;  and  were  this  the  only 
point,  their  finding  would  not  be  disturbed.  The  duly  of  a 
debtor  who  comes  for  a  discharge  on  part  payment,  is  clear.  If 
he  willfully  misrepresent  or  suppress  any  material  fact  in  the 
statement  of  hia  affairs,  the  accord  and  satisfaction  are  void; 
and  even  a  sealed  release  would  be  set  aside  in  equity.  The 
cases  on  this  point  are  cited  in  Carter  v.  ConneU,  1  Whart.  392, 
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and  the  rule  well  expressed  bj  Seigeanty  J.,  at  p.  397.  Bat, 
fraud  out  of  the  way,  there  ia  no  doubt  the  original  debt  was 
discharged  by  the  compromise  and  payment  of  six  shillings  and 
eight  pence  on  the  pound.  The  note  of  H.  Horton  &  Co.  was 
received  expressly  in  satisfaction.  The  answer  set  up  by  the 
plaintiff  was,  that  the  defendant  had  subsequently  promised  to 
pay  when  he  was  able.  This  is  resisted:  1.  On  the  ground  that 
the  special  promise  was  neither  declared  on  nor  replied;  and  2. 
That  it  was  void  for  want  of  consideration. 

The  only  ground  on  which  the  plaintiff  could  make  the 
promise  available,  was  the  moral  obligation  to  pay  a  debt  clearly 
extinguished;  and  the  point  of  pleading  was  entirely  settled  by 
this  court  in  Depuy  y.  Sioart,  3  Wend.  135  [20  Am.  Dec.  673]. 
There  the  defendant  had  been  discharged  under  the  two-third 
insolTent  act.  The  plaintiff  sued  on  a  negotiable  note  given 
previously  to  the  discharge,  alleging  also  a  new  and  absolute 
promise  to  the  payee,  who  sold  the  note  to  the  plaintiff.  This 
court  held  that  it  was  discharged;  that  the  subsequent  promise 
made  a  new  contract  on  which  the  payee  must  declare  specially 
or  reply  the  new  promise.  The  same  thing  was  repeated  in 
Moore  v.  Viele,  4  Wend.  420,  and  WaU  v.  Morris,  6  Id.  894.  A 
fortiori,  where  the  promise  is  conditional.  Perm  v.  Bennett,  4 
Camp.  205,  is  also  in  point.  The  plaintiff  declared  for  goods 
sold,  etc. ;  defense,  a  certificate  under  the  bankrupt  act;  answer, 
a  new  promise.  Lord  EUenborough  told  the  jiuy  expressly, 
that  if  they  thought  the  neW  promise  was  conditional,  the  plaint- 
iff could  not  recover,  because  he  had  not  declared  specially. 
Wait  V.  Morris  was  the  case  of  a  conditional  promise,  after  an 
insolvent  discharge.  The  plaintiff  replied  a  subsequent  ratifi- 
cation of  the  promises  declared  on,  but  omitted  to  state  the 
condition;  nor  indeed,  perhaps,  was  even  an  absolute  promise 
replied  in  due  form.  This  court  held  a  replication  at  least 
essential;  and  gr&nted  a  new  trial  with  leave  to  amend.  I 
need  not  stop  to  show  that  an  accord  and  satisfaction  is  a  still 
stronger  case  for  the  defendant.  It  is  a  conventional  dischai^e, 
the  same  as  a  release  or  actual  payment  of  the  whole.  In  the 
case  at  bar  the  point  was  distinctly  made,  that  evidence  of  the 
subsequent  promise  was  inadmissible  under  the  pleadings.  And 
yet  the  charge  was,  that  a  promise  to  pay  on  becoming  able, 
and  actual  ability,  would  entitle  the  plaintiff  to  a  verdict. 
Nearly  the  same  point  had  been  previously  made  on  the  motion 
to  nonsuit. 

The  abstract  question,  whether  moral  obligation  be  predicable 
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of  a  debt  discharged  by  accord  and  eatisfactioii,  does  not  seezu 
to  have  been  raised  very  distinctly  at  the  trial.  The  point  on 
ihe  motion  for  a  nonsuit  was:  ''  There  is  no  evidence  for  which 
the  defendant  ought  to  be  put  upon  his  defense  on  the  ground 
of  a  subsequent  promise.''  And  again,  after  the  dose  of  the 
oTidence — "  the  conyersation  sworn  to  by  Job  Stafford,  was  not 
in  law  a  valid  or  binding  contract  or  promise."  Job  Stafford  ap- 
l)ears  to  be  the  only  witness  who  spoke  to  the  promise.  A  mo- 
tion was  also  made  in  the  course  of  the  trial  to  strike  out  that 
part  of  his  testimony.  The  particular  ground,  viz.,  that  the 
debt  had  been  discharged,  was  not  mentioned;  and  the  alleged 
promise  is  now  assailed  for  three  reasons  besides  that,  viz., 
1.  As  vaiying  the  terms  of  the  written  compromise;  2.  As  be- 
ing nudum  pactum;  3.  As  not  made  either  to  the  plaintiff  or  hia 
agent.  Strictly,  all  these  grounds  should  have  been  mentioned 
at  the  trial.  They  would  then  have  been  distinctly  seen,  per- 
haps allowed,  and  the  plaintiff's  counsel  or  the  judge  hmug 
made  aware  of  the  defects,  farther  evidence  might  have  been 
given  on  that  or  on  other  branches  of  the  case.  All  the  four 
points  now  made  are,  however,  included  in  the  general  objec- 
tion; and,  as  I  am  of  opinion  that  there  must  be  a  new  trial  on 
another  ground,  and  the  points  were  discussed  on  the  argument, 
it  may  be  useful  to  examine  and  dispose  of  them. 

The  first  objection  is  obviously  without  any  foundation  in 
fact.  The  promise,  so  far  from  varying  the  terms  of  the  written 
compromise,  assumed  its  existence,  and  stipulated  to  pay  the 
balance.  The  second — ^that  the  promise  was  nudum  pactum — ^is 
nearly  identical  with  the  objection  that  no  moral  obligation  re- 
mained. That  it  was  made  neither  to  the  plaintiff  nor  his  agent 
is,  I  think,  a  fatal  objection.  A  mere  casual  expression  of  in- 
tention to  pay,  made  to  a  stranger  after  a  man  has  been  dis- 
charged, as  an  insolvent  for  instance,  would  clearly  be  unavail- 
able in  favor  of  the  creditor:  Moore  v.  Viele,  4  Wend.  420,  422. 
In  this  case,  it  is  said,  if  made  to  a  third  person  it  may  be  good. 
There  is  no  doubt  of  that;  for  it  may  be  intended  that  it  should 
be  reported  to  the  creditor;  and  he  might,  in  such  case,  adopt 
the  act  of  the  stranger  in  receiving  it,  thus  making  him  his  agent. 
It  is  insisted  that  Job  Stafford  was  clerk  to  the  plaintiff,  and  in 
that  sense  his  agent.  But  I  can  not  find  proof  that  he  was  so 
when  the  promise  was  made,  though  there  is  evidence  that  he 
had  been  before,  in  1825.  Several  years,  however,  had  elapsed 
between  that  time  and  the  period  of  the  promise.  His  being  a 
8on  of  the  plaintiff  was,  it  may  be,  a  circumstance  with  the  jury 
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that  the  defendant  intended  his  promise  for  the  plaintiff,  who» 
therefore,  had  a  right  to  adopt  it.  The  promise  was  for  his 
benefit;  and  he  bringing  his  action  npon  it  may,  perhaps,  bj 
this  act,  have  connected  himself  with  it.  Should  the  objection 
be  made  on  the  new  trial,  there  is  by  no  means  an  impossibility 
that  it  may  be  answered.  But  the  law  has  stood  ever  since 
Weeks  y.  Ikfiald^  Noy,  11,  that  the  communication  of  an  intent 
to  pay,  made  to  a  mere  stranger,  and  not  connected  with  the 
plaintiff  by  any  matter  before  or  after,  is  void:  Vide  Cole  y.  Got- 
Hngham,  8  Oar.  &  P.  75. 

Whether  after  the  debt  was  discharged  by  an  accord  and  sat- 
is&ction,  there  remained  any  moral  obh'gation  to  pay  the  bal- 
ance, will  perhaps  form  the  decisive  question,  at  least  in  one 
branch  of  the  cause.  I  think  there  did  not.  The  strongest  case 
for  the  plaintiff  is  that  of  an  insolvent  discharge  under  the  two- 
third  act,  on  the  petition  of  the  plaintiff.  There  it  is  held, 
enough  remains  to  sustain  a  new  promise:  McNair  v.  Oilbert,  3 
Wend.  844.  But  this  is  a  discharge  by  provision  of  positive 
law.  Chitty  says  that  "  in  all  the  cases  in  which  a  moral  obliga- 
tion has  been  deemed  a  sufficient  consideration  for  the  defend- 
ant's express  promise,  etc.,  nothing  but  the  provision  of  some 
positive  law  had  interposed  to  preclude  a  legal  remedy,  etc., 
until  the  defendant  expressly  promised:"  Chit,  on  Con.  12,  13, 
Phil.  ed.  of  1834.  It  is  not  necessary  to  go  over  the  cases. 
Many  are  collected  in  a  note  to  Edwards  v.  Davis,  16  Johns.  283, 
284,  in  support  of  the  proposition  thus  limited;  and  it  had  been 
before  the  publication  of  16  Johns,  adopted  in  substance  by 
Sx>enc6r,  J.,  in  Smith  v.  Ware,  13  Johns.  257,  259.  The  pro- 
priety, indeed  the  necessity  of  such  a  limitation,  is  shown  by 
Daggett,  J.,  in  Cook  v.  Bradley,  7  Conn.  67  [18  Am.  Dec.  79J; 
and  he  also  contends,  on  a  very  full  consideration  of  the  cases 
down  to  1828,  that  we  are  bound  to  it  by  legal  authority:  Vide 
also  WUs  V.  Wyman,  3  Pick.  207,  and  Eastwood  v.  Kenyon,  8 
Perry  &  Dav.  276. 

In  the  case  at  bar,  the  plaintiff  had  accepted  the  commercial 
paper  of  a  third  person,  expressly  in  satisfaction;  and  there 
seems  also  to  have  been  a  general  compromise  with  creditors,  in 
which  he  participated.  He  himself  had  virtually  promised  the 
defendant  and  the  other  creditors  to  consider  the  debt  discharged. 
The  moral  obligation  lies  much  on  his  side.  I  speak  not  of  the 
alleged  fraud  in  obtaining  the  receipt.  If  that  exist,  no  doubt 
the  defendant  is  liable;  and  had  that  alone  been  put  to  the  jury, 
I  could  have  felt  no  difficulty.     There  were  circumstances  of 
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suspicion  which  called  for  explanation.  But  looking  at  the 
f onn  in  which  the  case  was  put  to  the  jury,  they  may  have  basecl 
themselves  entirely  on  the  promise  and  supposed  moral  obliga- 
tion of  the  defendant.  The  case  is  the  same  in  legal  effect  as  it 
the  debt  had  been  released  under  seal,  or  paid  in  full. 

When  a  debtor  is  voluntarily  and  fairly  discharged  by  hia 
creditors,  it  must  be  left  to  his  option  whether  he  will  pay. 
Being  an  honest  man  and  becoming  able,  payment  would  be  a 
thiug  of  course;  but  that  is  a  matter  of  mere  imperfect  obliga-^ 
tion  which  the  law  can  not  act  upon  without  going  wide  of  its 
office,  and,  indeed,  dismissing  the  rule  which  calls  for  a  valuable 
consideration  in  any  case.  In  one  sense,  a  man  is  always  under 
a  moral  obligation  to  fulfill  a  fair  promise  whether  made  on  a 
consideration  or  not;  for  instance,  a  promise  of  charily  to  a 
stranger.  It  would  follow  from  the  proposition  in  question  as 
it  is  sometimes  put,  that,  in  the  case  supposed,  a  second  prom« 
ise  might  be  sued  upon,  and  the  charity  enforced  by  execution. 

I  am  aware  that  the  conclusion  to  which  I  have  arrived  is  op- 
posed by  the  decision  in  Willing  v.  Peters,  12  Serg.  &  R.  177, 
decided  in  1824.  That  case  was  the  same  as  the  one  before  us. 
The  court  held  the  promise  binding,  and  likened  it  to  a  promise 
by  an  insolvent  discharged  under  the  two-third  act.  That  case» 
however,  was  questioned  in  the  very  court  which  decided  it,  and 
I  think  overturned,  by  the  late  case  of  Snevily  v.  Beed,  9  Watts, 
396,  401,  A.  D.  1840.  The  plaintiff  had  discharged  the  body  of 
the  defendant  from  custody  under  a  ca,  sa.,  and  he  after- 
wards promised  to  pay  the  debt.  Held,  that  no  moral  obliga- 
tion remained,  sufficient  to  sustain  the  promise. 

My  opinion  is,  that  a  new  trial  should  be  granted,  the  costs  to 
abide  the  event. 

New  trial  ordered. 


A  Moral  Oblioation  will  bb  a  Sufticibnt  Considbration  for  a  prom- 
ue  if  it  Ib  the  result  of  a  precedent  legal  obligation  which  has  ceased  to  be 
enforceable  because  of  the  interposition  of  some  rule  of  law.  Thus,  if  pay- 
ments have  been  made  on  a  debt,  on  which  judgment  has  nevertheless  after- 
wards been  obtained  in  full,  because  of  the  default  of  defendant,  a  promise 
on  the  part  of  the  judgment  creditor  to  apply  the  payments  on  tho  original 
debt,  in  discharge  of  the  judgment,  will  be  supported:  Camion  v.  FoxoUr^ 
5  HlU,  309;  but  if  the  obligation  is  discharged,  as  by  an  accord  and  satisfac* 
tion,  there  is  no  moral  obligation  remaining  sufficient  to  constitute  a  consid* 
eration:  PUUU  v.  Wcdralh,  H.  &  D.  CI.  Further  as  to  what  will  be  a  Buffi« 
dent  consideration,  see  Van  Der  Veer  v.  WiHght,  6  Barb.  551,  citing  th« 
principal  case.    See,  also.  Cook  v.  BntdUy,  18  Am.  Deo.  79. 

Ak  Accord  and  Satisfaction  obtained  through  fraudulent  misrepresenta- 
tion of  the  debtor  in  regard  to  the  state  of  his  affiurs  is  void:  DoUen  v.  Arnold^ 
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10  How.  Pr.  531,  citing  the  principal  case.    To  the  same  point  aee  JteynokU 
T.  French,  90  Am.  Dec.  456. 

A  Pbomiss  to  Pat  a  Debt  I^schaboed  in  Bankbuftct  most,  in  New 
York,  be  declared  upon,  as  it  is  the  substantive  cause  of  action,  and  the  old 
debt  merely  the  consideration:  Jhisenberry  v.  Hoyt,  14  Abb.  N.  S.  134;  45 
How.  148;  36  N.  Y.  Supr.  Ct.  97.  A  distinction  has  been  taken  in  that  state 
between  this  case  and  that  of  a  promise  to  pay  a  debt  barred  by  the  statute  d 
limitations.  The  distinction  is  based  upon  the  promise  that  notwithstanding 
the  bar  of  the  last  named  statute  the  original  legal  obligation  exists,  and 
that  the  reason  it  can  not  be  enforced  is  because  of  the  presumption  of  pay- 
ment raised  by  the  statute  from  the  lapse  of  time.  It  follows  of  course  from 
this  premise,  that  the  new  promise  or  acknowledgment,  which  is  bat  evi- 
denoe  to  avoid  the  presumption  and  the  defense  arising  from  it,  need  not 
be  pleaded:  Watbina  v.  Steoens,  4  Barb.  174;  Iteid  v.  McNaughton,  15  Id. 
183;  Philipe  v.  Peters,  21  Id.  358.  The  objections  to  the  distinction  are  very 
evident. 

A  Pbomibb  Made  to  a  Stbakoeb  can  not  be  avaUed  of:  Ormneli  ▼.  Cook^  t 
Hm,  488;  Wahemm  v.  Sherman,  9  N.  Y.  93. 


Waddell  v.  Cook. 

[9  HZLL.  47.] 

Qfhoeb  Skllino  the  Entire  Pkopebty  okdeb  Ezegutiov  against  one  oo- 
tenant  thereof,  abuses  his  legal  authority  and  becomes  liable  as  a  trea- 
passer  ab  imUoy  although  in  making  the  levy  he  was  authoriced  to  take 
exclusive  possession  of  the  property. 

Tbbspass  against  a  marshal  for  seizing  and  selling  the  goods 
of  Cook  under  a  writ  against  Bowne,  Cook's  co-tenant.  The 
marshal,  ins|;ead  of  selling  Bowne's  interest,  sold  the  goods  as 
if  they  had  been  owned  by  Bowne  in  severalty.  Evidence  was 
offered  tending  to  prove  Cook's  assent  to  the  sale.  Defendant 
asked  for  an  instruction  that  trespass  would  not  lie.  This  the 
court  refused,  and  told  the  jury  that  unless  Cook  consented  to 
the  sale,  he  was  entitled  to  recover  for  one  half  of  the  value  of 
the  property.  Verdict  for  the  plaintiff.  Defendant  prosecuted 
a  writ  of  error. 

8.  A,  Crapo,  for  the  plaintiff  in  error. 

A.  Cook,  in  person. 

By  Court,  Cowek,  J.  The  question  was  properly  submitted 
to  the  jury  by  the  court  below,  on  the  question  of  Cook's  assent 
to  the  sale.  There  being  no  consent,  we  think  trespass  de  bonis 
vas  properly  brought.  True,  the  taking  was  lawful.  The 
marshal  came,  by  the  levy,  into  the  place  of  Bowne,  the  co- 
tenant,  thus  acquiring  and  holding  the  possession.     So  far. 
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there  can  be  no  jxist  complaint;  and  it  would  seem  by  the  case 
of  Menereau  y.  NorUyrty  15  Johns.  179,  that  though  the  mar- 
shal went  on  and  sold  the  whole  property,  yet  trespass  would 
not  lie  by  Cook  against  the  purchaser.     The  legal  effect  of  the 
sale  was  merely  to  vest  Bowne's  share  in  the  purchaser,  who 
thus  became  a  tenant  in  common  with  Cook;  and  so  not  liable 
in  trespass,  unless  he  destroyed  the  chattels:  Id.  179,  181. 
Chancellor  Kent  has  remarked  that  a  sale  of  the  whole  interest 
by  one  co-tenant  would  subject  him  to  either  trover  or  trespass 
at  the  suit  of  his  co-tenant:  2  Kenf  s  Com.  350,  note  b,  4th  ed. 
That  trover  would  lie,  we  lately  held  in  WhUe  v.  0»hom^  21 
Wend.  72;  and  vide  BarUm  v.  WiUiams,  5  Bam.  &  Aid.  395. 
It  is  said  that  none  of  the  cases  cited  by  Chancellor  Kent,  ex- 
cept Mersereau  v.  Norton,  wherein  judgment  was  against  the 
plaintiff,  were  actions  of  trespass;  and  that  seems  to  be  so.    I 
have  not,  however,  examined  them  very  particularly,  because  I 
have  come  to  the  conclusion  that  the  case  at  bar  depends  on 
considerations  other  than  those  which  pertain  to  the  mere  rela- 
tion of  one  tenant  in  common  or  joint  tenant  to  another.     The 
latter  may  take  the  exclusive  possession  of  the  chattel  in  respect 
to  his  common  title;  and  it  may  be  wrong  to  say  that  for  a 
mere  sale  he  shall  be  liable  in  trespass.    But  the  sheriff  (or  here 
the  marshal)  acts  under  an  authority  in  law,  which,  though  it 
extends  to  a  total  dispossession  of  both  the  co-tenants  by  an 
execution  against  one,  yet  the  same  law  denies  him  the  right  to 
sell  the  entire  property.    In  attempting  to  do  so,  though  the 
act  be  nugatory,  yet  the  law  may  well  treat  it  as  such  an 
abuse  of  legal  authority  as  renders  him  a  trespasser  ab  initio. 
This  is  the  exact  case  of  Melville  v.  Brown,  15  Mass.  82,  which» 
though  it  does  not  appear  to  have  been  much  considered,  yet 
was  distinctly,  and  we  think  properly,  placed  by  the  court  on 
the  principle  mentioned. 
Judgment  a£Srmed. 

Upon  BzaounoN  against  0ns  Partner,  the  iheriff  may  seise  upon  and 
take  possession  of  the  partnership  property,  and  may,  after  a  sale  of  the  m- 
terest  of  the  judgment  debtor  therein,  deliver  possession  to  the  pnrohase^*: 
Waiah  Y.  Adams,  3  Denio,  127.  By  parity  of  reason  the  sheriff  is  entitled  to 
take  into  his  custody  partnership  property,  by  virtue  of  an  attachment 
against  one  of  the  members  of  the  firm:  OoU  v.  HinUm,  8  Abb.  122;  8mUh  v. 
Or$en,  42  N.  Y.  136;  S.  C,  43  Barb.  190;  ffergman  v.  DeUlebach,  11  How. 
Pr.  47,  citing  the  principal  case.  As  to  what  is  a  proper  levy  on  partnership 
property,  where  tiie  satisfaction  of  the  private  debt  of  one  of  the  partners 
is  sought,  see  Morriaon  v.  Blodgett,  29  Am.  Dec.  653  and  note. 

A  SHKBmr  wao  Attempts  the  Sale  of  the  Entire  Pbopebtt  upon 
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«n  ezecation  against  one  tenant  in  common  therein,  or  against  a  partner,  is 
liable  in  trespass  or  troyer:  BcUes  t.  Jame$,  3  Daer,  53;  Byder  v.  OUbert,  16 
fimi,  166;  MabbeU  v.  White,  12  N.  T.  457.  dissenting  opinion;  Atkins  t.  &w- 
toHf  TI  Id.  200.  Bat  the  recovery  is  limited  to  the  valne  of  the  share  of  the 
plaintiff  in  the  property:  Dwdioart  ▼.  WUwn^  15  Barb.  608.  In  the  caseof  a 
fMurtnership  this  interest  is  to  be  determined  without  reference  to  the  solTency 
«f  the  parhiership,  or  to  the  state  of  its  aooonnts:  Berry  v.  KeUy,  4  Bob.  123. 
It  was  decided,  however,  in  HvU  v.  Camley,  11  N.  Y.  508;  S.  C,  1  Abb.  Pt. 
158,  reversing  same  case,  2  Daer,  106,  that  the  sheriff  who  has  assomed  to  sell 
the  entire  interest  in  mortgaged  chattels,  npon  a  sale  under  execation  against 
the  mortgagor,  is  not  liable  to  the  mortgagee,  if  at  the  time  of  the  sale  the 
mortgagor  had  the  right  to  the  possession  of  the  goods  as  against  the  mort- 
{;agee.  Referring  to  the  cases  of  which  the  principal  case  is  a  type,  the  judge 
•delivering  the  opinion  said:  "The  cases  which  have  been  decided  respecting 
the  sales  of  the  goods  of  copartners  or  joint  owners,  upon  executions  against 
t>ne  partner  or  joint  owner,  have  a  stronger  analogy  to  this  case,  but  I  think 
they  do  not  govern  it:  PMU^  v.  Cook,  24  Wend.  389:  WaddeU  v.  Cook^  2 
Hill,  479  s^  note;  Wairh  v.  Adams^  3  Denio,  125.  All  the  partners  or  joint 
owners  have  an  equal  right  to  the  possession  with  the  one  against  whom  the 
«xeoation  Issues.  The  interruption  of  that  possession  is  an  injury  which  can 
Im  only  justified  by  the  process.  By  assuming  to  sell  the  whole  ioterest 
when  the  authority  extends  only  to  an  aliquot  share,  and  delivering  posses 
«ioQ  to  the  purchaser  pursuant  to  such  sale,  the  other  owners  are  immediately 
<livested  of  a  oonourrent  right  of  possession.  The  authority  to  disturb  the 
{lossession  of  the  other  owners  is  conferred  by  law,  and  to  be  effectual  must 
be  exercised  in  the  manner  which  the  law  directs;  and  doing  it  in  any  other 
manner  is  an  abuse  of  authority,  and  renders  the  offioer  a  trespasser  firom  the 
beginning.  This  is  the  ground  npon  which  the  doctrine  is  placed  by  Judge 
Cowen,  in  Wa/ddeU  v.  Oook^  and  npon  this  principle  only  can  the  dedsion  be 
sustained.  In  the  case  under  review  there  is,  as  before  remarked,  no  disturb- 
ance of  any  present  right  of  posseesioD.  The  mortgagee  is  in  the  same  pre- 
cise situation  after  the  sale  as  before.  No  possession  is  invaded  and  no  right. 
is  disturbed.  It  would  be  strange  if  in  snoh  a  case  a  trespass  had  been  oom- 
mitted.*' 

Nor  will  trespass  lie  against  a  purchaser  at  a  sale  under  an  exeontkn 
•-against  one  tenant  in  common,  where  the  sheriff  assumes  to  sell  the  entivs 
property:  Fiero  ▼.  fiettt,  2  Barb.  635^  distinguishing  the  principal 
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[9  Hill,  09.] 

IStatdtb  of  Ldotatiomb  dobs  not  Ron  aoainbt  the  Unitbd  SrAm^ 
although  they  sue  upcm  a  note  or  cause  of  action  acquired  by  transfer 
from  a  private  person,  unless  the  statute  had  begun  to  run  before  suob 
transfer  was  made. 

IPtKA  OF  Nov  Absumfsit  htfba  Sex  Avnos  is  not  any  answer  to  a  count 
in  a  prominory  note  payable  at  a  specified  time  after  date. 

If  a  Couht  18  Bad  nr  Substance,  the  defendant  must  prevail  though  hk 
plea  thereto  is  bad  and  is  demurred  to. 

If  Aht  One  Ck>UNT  nr  a  Deolabation  is  Good,  a  demurrer  to  the  whole 
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declaration  most  be  overraled  thongh  the  other  ooonta  are  bad  in  anb- 

atance. 
Note  Patabur  "to  the  Obdsb  of  the  Indobsbe'sNamb,"  ia  negotiable. 
Unttbd  Statbs  may  Sub  in  their  own  Namb  on  a  note  indoraed  to  thenu 

whether  it  ia  negotiable  in  form  or  not. 

Declabation  chargiiig  defendants  as  makers  of  a  promissoiy 
note,  by  which  they  promised  to  pay  to  "  the  order  of  the  in- 
dorser's  name,  at  the  Utica  bank,  eight  hundred  dollars  and 
twenty-fiye  cents,"  four  months  after  date.  The  first  count  de- 
scribed the  note  as  payable  to  the  order  of  the  person  who  should 
thereafter  indorse  it;  that,  when  made,  it  was  delirered  to 
Samuel  Adams,  who  thereafter  on  the  same  day  indorsed  it  pay- 
able to  plaintiffs  and  delivered  it  to  them.  The  second  count 
averred  the  making  of  the  note  and  set  out  a  copy  thereof; 
that  it  was  delivered  to  Adams,  who  indorsed  it  payable  to 
the  order  of  the  '*  Navy  commissioners  of  the  United  States," 
and  then  delivered  it  to  the  plaintiffs;  that  the  note  was  made, 
executed,  indorsed,  and  delivered  as  aforesaid  for  the  sole  and 
proper  use  of  plaintiffs,  to  secure  an  antecedent  debt,  etc. 
The  second  plea  of  defendants  was  to  both  counts  acHo  non 
accrevU  infra  sex  annos,  etc. ;  the  third  plea  was  to  both  counts 
non  assumpsit  infra  sex  annos,  etc.;  the  fifth  plea  was  to  the 
second  count,  and  denied  that  part  thereof  which  stated  that  the 
note  was  made,  etc.,  for  the  use  of  plaintiffs,  and  to  secure  an  an- 
tecedent debt.  Plaintiffs  specially  demuned  to  each  plea.  De- 
fendants joined  in  the  demuiiBr. 

J.  A.  Spencer,  UnUed  States  district  attorney,  for  the  plaintifh, 

(7.  P.  Kirldandy  for  the  defendants. 

By  Oourt,  Ck>wEN,  J.  The  first  question  arises  on  the  second 
and  third  pleas.  It  is  not  denied  that  the  plaintiffJB  are  in  gen- 
eral privileged  against  the  statute  of  limitations:  Vide  United 
States  V.  Hoar,  2  Mason,  311;  Same  v.  Buford,  8  Pet.  12;  Peo- 
ple V.  OUbett,  18  Johns.  227;  but  it  is  insisted  that  the  rule  does 
not  apply  to  a  claim  which  they  take  as  transferees  from  another, 
even  though  they  acquire  the  legal  interest,  and  are  therefore 
entitled  to  an  action  in  their  own  name.  This  would  no  doubt 
be  true,  if  the  statute  had  begun  to  run  against  the  claim  while 
it  was  in'  the  hands  of  the  assignor;  but  in  the  case  at  bar  itdid 
not.  We  must  take  it  on  the  pleadings  that  the  plaintifls  be- 
came holders  and  owners  of  the  note  before  it  fell  due.  They 
took  a  legal  right  in  a  demand  against  which  the  statute  might 
have  run  in  the  hands  of  the  assignors,  had  it  (*ontinued  there 
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long  enotigli.  But  the  statute  was  not  inherent  in  it,  any  more 
than  in  land  or  any  other  property  which  may  come  to  be  owned 
by  the  United  States:  Vide  United  States  t.  Buford.S  Pet.  12, 
30.  The  third  plea  is  admitted  to  be  bad.  It  is  non  asawmpsU^ 
infra^  etc. ,  to  a  note  payable  after  date.  Though  the  de- 
murrer be  to  the  pleas,  and  they  bad,  yet  the  defendants  may 
still  prevail  if  the  counts  be  def  ectiTe  in  substance.  The  second 
count  is  especially  assailed;  but  conceding  that  to  be  bad,  this 
is  not  enough  for  the  defendants'  purpose.  Upon  the  state  of 
pleading  it  is  sufficient  that  the  first  count  be  good;  for  the  pleas 
are  to  both.  The  objection  is  therefore  of  the  nature  of  a  de* 
murrer  to  the  whole  declaration,  which  shall  stand  if  any  one 
count  be  good. 

The  first  count  sets  forth  that  the  defendants  made  and  de* 
liyered  their  promissory  note  to  Samuel  W.  Adams,  and 
thereby  promised  to  pay  to  the  order  of  the  person  who  should 
thereafter  indorse  said  note.  It  then  avers  an  indorsement  to  the 
plaintiffs  by  Adams.  This  clearly  entitles  the  plaintiffs  to  sue 
in  their  own  name,  and  would  have  entitled  an  ordinary  per- 
son. The  maker  of  a  note  may  bind  himself  to  the  bearer  gen- 
erally; and  a  promise  to  pay  such  bearer  as  shall  come  to  the 
possession  of  the  note  in  any  given  mode,  is  but  a  more  limited 
exercise  of  the  same  power.  It  is  like  making  a  note  payable  in 
blank,  which  maybe  filled  up  by  a  bona  fide  holder  withes  otto 
name;  indeed,  it  is  but  a  more  enlarged  form  of  the  ordinary 
promise  to  the  payee  or  order,  or  the  order  of  the  payee.  If  it 
could  have  effect  in  no  other  way,  we  should  hold  it  payable  to 
bearer  generally,  like  a  bill  payable  to  a  fictitious  payee  or  order: 
Oibson  V.  Mlnei,  1  H.  Bl.  569.  It  may,  says  Mr.  Chitty,  be  col- 
lected from  this  and  its  kindred  cases,  ''  that  any  words  in  a 
bill,  from  whence  it  can  be  inferred  that  the  person  making  it» 
or  any  other  party  to  it,  intended  it  to  be  negotiable,  will  give  it 
a  transferable  qualify  against  that  person:"  Chit,  on  Bills,  218, 
Am.  ed.  of  1839. 

The  case  may  also  be  considered  in  another  point  of  view, 
even  if  this  note  be  not  strictly  negotiable,  but  stand  on  the 
footing  of  an  ordinary  chose  in  action.  The  defendants  have, 
by  the  form  of  the  paper,  given  power  to  any  one  by  indorsement 
to  make  an  assignment  of  the  debt,  or,  which  is  the  same  thing 
in  effect,  to  point  out  and  fix  the  payee.  This  assignment  is 
made  to  the  United  States,  which,  like  the  king  of  England  or 
the  people  of  this  state,  may,  with  great  propriety,  and  in  anal* 
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ogy  to  the  yeiy  principle  which  forbids  the  statute  of  limitations 
to  run  against  them,  in  virtue  of  their  prerogative,  take  the  legal 
interest  by  the  assignment  of  any  chose  in  action:  2  Bl.  Com. 
442;  United  States  v.  Bufard,  8  Pet.  12,  30,  per  McLean,  J. 

On  the  whole,  we  can  not  bring  ourselves  to  doubt  that  tL« 
first  count  of  the  declaration  is  good.  This  disposes  of  the  sec- 
ond and  third  pleas.  They  are  both  bad;  and  can  not  escape 
the  consequence  of  being  so,  by  the  attack  which  has  been 
made  upon  the  declaration. 

We  come  now  to  a  consideration  of  the  fifth  plea,  which  is  to 
the  second  count  only.  The  demurrer  to  this  plea  involves  the 
same  course  of  inquiry  as  the  other  demurrers.  It  is  clearly 
bad  in  itself  for  dupliciiy ;  but  claims  and  is  entitled  to  the  same 
privilege  with  the  other  pleas,  that  of  going  back  and  attacking 
the  count  which  it  professes  to  answer.  In  that  count,  the  note 
is  stated  as  being  payable  to  the  order  of  the  indorser's  name; 
and  the  interest  might  clearly  have  been  fijced  in  any  one  by  an 
indorsement  like  that  which  we  have  supposed  competent  to 
transfer  the  note  as  it  is  described  by  the  first  count.  We  think, 
however,  if  the  United  States  are  to  be  treated  as  an  ordinary 
person,  the  legal  interest  in  the  note  must  be  considered  as  hav- 
ing stopped,  and  is  still  continuing  to  rest  in  the  navy  commis- 
sioners. The  order  of  Adams  runs  to  them ;  and  although  enough 
appears,  perhaps,  to  raise  an  equitable  interest  in  the  United 
States,  yet,  properly,  either  Adams  should  have  indorsed  and 
delivered  the  note  to  the  United  States,  or,  at  least,  the  navy 
commissioners  should  have  done  so  after  his  indorsement  to 
them.  We  want  to  see  a  legal  interest  in  the  party  who  sues  a 
note.  It  is  not  enough  that  he  be  a  mere  cestui  que  trust  under 
a  special  indorsement  to  another. 

But  we  think  the  second  count  contains  enough  to  show  an 
oral  assignment  to  the  United  States.  The  note  is  in  itself 
available,  as  against  the  makers,  in  tlie  name  of  any  actual  in- 
dorsee of  Adams  or  any  other.  He  made  his  order  in  favor  of 
the  navy  conmussioners.  But  connected  with  this,  there  is  an 
averment  which  gives  another  character  to  the  whole  transac- 
tion. It  is,  that  all  this  machinery  was  originally  got  up  by 
makers,  indorser,  and  indorsees,  to  secure  a  debt  actually  due 
to  the  United  States;  and  that  the  note  was  made  and  imme- 
diately indorsed  to  the  commissioners,  but  delivered  to  the 
United  States  for  that  purj>ose.  In  short,  the  amount  of  the 
averment  is,  that  the  note,  though  not  in  form  payable  to  the 
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United  States,  was  in  efiPect  assigned  to  them  on  the  T617  day  of  its 
date  for  a  valuable  consideration,  viz.,  the  precedent  debt  due 
from  some  one  to  them.  We  entertain  no  doubt,  on  reflection^ 
that  the  United  States  hold  the  same  prerogatiye  for  the  purpose 
of  taking  by  assignment  the  legal  interest  in  a  chose  in  action^ 
as  the  king  or  queen  reg^it  of  England. 

The  result  is,  that  judgment  must  be  gi^en  for  tha  United 
States  upon  all  the  demuners. 

Judgment  for  plaintifli. 


I 
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LeDYABD  t;.  BXJTLEB. 

[9  Paiob's  OBAVonT,  tn.] 

Bon  A  PiDi  MoiTQAon  OF  FRAUDULENT  Qbamtbb  of  preodiaes  ooDvejred  ia 
fnad  of  oreditora,  having  no  notice  of  the  fraud,  b  entitled  to  a  prefer- 
enoe  over  a  creditor  of  the  frandnlent  grantor  who  obtains  judgment  and 
bays  in  the  premiMe  on  execution  after  the  fraudulent  conveyance,  but 
before  the  mortgage,  but  whose  deed  is  not  recorded  until  after  the 
mortgage  is  recorded,  although  part  of  the  amount  loaned  on  the  mort- 
gage is  not  paid  over  to  the  mortgagor  until  after  the  sheriff's  deed  is 
recorded. 

FuoitiTT  mrrwEM  Pubchassbs  vbom  FaAxmmjaxv  Gsavtds  sod  iraadu- 
lent  grantee,  respectively,  is  with  him  who  first  records  his  deed. 

MoBTOAon  IS  PuBCHABKB  to  the  extent  of  his  interest  within  the  meaning 
of  the  statute  of  frauds. 

Appeal  from  a  decree  of  the  vioe-obancellor  f ozedosixig  a  cer- 
tain mortgage  in  fayor  of  the  complainant;  Snyder,  theappellant, 
claiming  that  his  title  was  paiamoimt  to  the  mortgage.  The 
mortgage  was  executed  to  the  complainant  in  1830,  and  duly 
recorded.  Part  of  the  money  loaned  on  the  mortgage  was  de- 
livered at  the  time  of  the  mortgage,  and  the  remainder  a  few 
weeks  afterwards.  Butler,  the  mortgagor,  was  in  possession  at 
ihe  time,  claiming  under  a  deed  from  his  father  executed  in 
1823.  After  that  deed  was  executed,  and  before  the  execution 
of  the  mortgage,  one  Morss,  a  creditor  of  the  father,  brought 
suit  and  recoTcred  judgment  against  him,  and  on  execution 
issued  thereon,  purchased  all  the  light,  title,  and  interest  of  his 
judgment  debtor  in  the  premises  in  dispute.  The  Bheri£f 's  deed 
4o  Morss  was  executed  and  recorded  about  a  week  after  the 
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recording  of  the  complainant's  mortgage.  Moras  afterwards 
brought  ejectment  and  recovered  possession  from  the  mortgagor, 
on  the  ground  that  the  latter's  deed  from  his  father  was  fraudu- 
lent and  void  against  Morss,  as  creditor  of  the  father.  Morss 
was  made  a  party  to  the  suit  for  foreclosure  subsequently 
brought  by  the  complainant,  and  in  his  answer  set  up  fraud  in 
the  deed  to  the  mortgagor.  Before  the  final  hearing,  Morss 
conveyed  to  Snyder,  who  was  made  a  party,  and  now  appeals 
from  the  decree  of  foreclosure. 

8,  Sherwood,  for  the  appellant. 

T.  T.  Payne,  for  the  respondent. 

By  Walwobth,  Chancellor.  The  equities  of  the  parties  are 
equal  in  this  case;  the  appellant  claiming  in  opposition  to  the 
fraudulent  deed,  and  the  respondent  being  a  bona  fide  mortgagee 
of  the  premises  conveyed  by  that  deed,  without  notice  of  the 
fraud.  The  only  question  therefore,  is,  which  party  has  the 
better  legal  right.  On  that  question  I  have  no  doubt  as  to  the 
correctness  of  the  decision  of  the  vice-chancellor.  The  judg- 
ment and  proceedings  against  Qiles  Butler,  subsequent  to  the 
deed  to  his  son,  could  not  be  constructive  notice  to  a  purchaser 
or  mortgagee  of  the  latter.  For  upon  searching  the  records 
and  finding  an  absolute  conveyance  from  the  father,  in  July, 
1823,  the  person  who  was  about  to  purchase  from  the  son,  or  to 
loan  money  to  him  upon  his  bond  and  mortgage,  would  not  be 
bound  to  go  further  and  search  the  records  for  the  purpose  of 
ascertaining  whether  subsequent  judgmenis  might  not  have  been 
recovered  against  the  father. 

The  case  of  Anderson  v.  Roberta,  in  the  court  for  the  correctioa 
of  errors,  18  Johns.  515  [9  Am.  Dec.  235],  settles  the  question, 
that  a  bona  fide  purchaser  from  a  fraudulent  grantee  is  entitled 
to  a  preference  over  a  subsequent  purchaser  under  a  judgment 
against  the  fraudulent  grantor.  And  the  supreme  court,  in 
Jackson  v.  Tsrry,  13  Id.  471,  decided  that  under  the  recording 
acts  the  priority  of  conveyances,  as  between  purchasers  deriv- 
ing title  under  the  fraudulent  grantor  and  the  fraudulent  grantee 
respectively,  had  reference  to  tiie  recording  of  such  conveyanoee. 
And  in  this  case  the  mortgage  to  the  complainant  was  executed 
and  put  on  record  several  days  before  the  sherifPs  deed  to  Morss 
was  executed  and  recorded. 

The  mortgage  having  been  in  fact  given  on  the  thirtieth  of  March 
for  the  whole  loan  of  one  thousand  three  hundred  dollars,  as 
agreed  for,  the  fact  that  a  part  of  the  money  was  not  paid  for 
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some  few  days  thereafter  could  not  deprive  the  complauoant  of 
the  benefit  of  the  seouriiy  for  the  whole  sum  advanced  upon  the 
eredit  of  that  secnriiy.  And  a  mortgagee  is  a  purchaser,  to  the 
extent  of  his  interest  in  the  premises,  within  the  meaning  of  the 
term  purchaser  as  used  in  the  statute  of  frauds:  Soe  Chapman 
V.  Emery,  Cowp.  278;  While  v.  Hussey,  Prec.  in  Ch.  13;  Oar- 
diner  V.  Painter,  Seld.  Cas.  in  Ch.  65;  Cormick  v.  Drepand^  6 
Dow,  60;  Amb.  289;'  2  Vem.  272;'  PouUon  v.  Wiseman,  Noy, 
106. 

The  decree  appealed  from  must  be  affirmed  with  costs.  And 
the  usual  direction  must  be  given,  that  if  the  premises  do  not 
sell  for  sufficient  to  satisfy  the  amount  due  on  the  mortgage, 
with  interest  and  costs,  the  appellant  must  pay  the  value  of  the 
use  and  occu{>ation  of  the  properfy  from  the  time  of  his  appeal 
until  the  delivery  of  the  possession  to  the  purchaser  upon  the 
sale,  or  so  much  of  such  value  as  may  be  necessaiy  to  satisfy 
such  deficiency;  as  damages  for  the  delay  and  vexation  caused 
by  such  appeal. 

Bona  Fidb  PuBCHASEa  vbom  F&aitditlbnt  Qranteb,  Hiohtb  ot:  Sea 
Friee  ▼.  JunJan,  28  Am.  Deo.  685;  Hoot  y.  Frtneh,  Id.  482;  Winekmd  v. 
Coonce,  32  Id.  320;  Hood  ▼.  Fahnetioek,  34  Id.  489,  and  cases  dted  in  the 
notes  thereto.  That  a  bonajlde  parchaser  from  a  fraudulent  grantee  of  prop- 
erty conveyed  in  fraud  of  creditors  gets  a  good  title,  is  a  point  to  which  the 
principal  case  is  cited  in  Sedgwick  y.  Place,  10  Nat.  Bank.  Beg.  37;  S.  C,  12 
Blatoh.  174;  Juliand  v.  Rathbone,  39  Barh.  103;  Hoyt  v.  Shelden,  3  Bos. 
297.  Where  the  equities  between  purchasers  of  land  are  equal,  the  right  rests 
with  him  whose  conveyance  is  first  recorded:  Warner  v.  Blakeman,  36  Barb. 
520;  Fort  y.  Burch,  5  Denio,  194,  both  citing  the  principal  case.  In  Fort  v. 
Bureh,  6  Barb.  74,  the  court  refer  with  approval  to  the  principle  recognized 
by  the  chancellor  in  Ledyard  v.  Butler,  that  the  records  are  a  part  of  the 
title,  and  that  purchasers  and  mortgagees  have  a  right  to  rely  on  the  records 
as  giving  a  tme  history  of  the  title. 


Shufelt  v.  Shufelt. 

[9  Paxox's  Chanoert,  137.] 

JUDOICXNT  DxBTOB  IS  EsTOPPED  BT  JUDGMENT  CONFESSED  Voluntarily  to  an 
administrator  for  the  amouDt  of  a  note  signed  by  such  debtor,  found 
among  the  intestate's  papers,  without  intimating  that  he  has  any  defense 
thereto,  and  can  not  question  the  validity  of  such  judgment  by  showing 
that  the  note  was  founded  upon  an  illegal  consideration,  unless  he  can 
show  some  mistake. 

8I7BSEQUENT  MOBTOAOEE  CAN  NOT  QtTESTION  VaLIDITT  OF  JUDOICBMT  con- 
fessed by  the  mortgagor,  which  constitutes  a  lien  upon  the  mortgaged 
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premises,  on  the  ground  of  the  illegality  of  the  consideration  of  the  in- 
debtedness upon  which  such  judgment  is  founded,  where  the  mortgagor 
himself  could  not  file  a  bill  to  set  aside  the  jadgment. 
MoBTQAOKB  HA  VINO  Bbcx>vb&kd  Judombnt  FOB  Pabt  of  the  mortgage  debt 
at  law  can  not  have  a  decree  of  foreclosure,  where  that  fact  appears  bjr 
his  bill,  until  execution  on  such  judgment  has  been  returned  unsatisfied, 
even  though  the  bill  is  tal^n  pro  cov^feaso. 

Appeal  from  a  decree  of  the  vice-chancellor.  The  bill  was 
filed  to  foreclose  a  certain  mortgage  given  by  J.  Shufelt  to  the 
complainant,  who  was  the  father  of  said  J.  Shufelt,  and  also 
prayed  a  decree  that  a  certain  prior  judgment  confessed  by  said 
J.  Shufelt  to  the  special  administrator  of  one  A.  Mynderse,  and 
now  owned  by  the  administrators  of  said  Mynderse,  who  were 
also  made  defendants,  be  released  and  canceled  by  the  said  ad- 
ministrators and  the  premises  discharged  from  the  lien  thereof, 
or  that  the  lien  of  said  judgment  be  postponed  to  the  complain- 
ant's mortgage,  the  premises  being  insufficient  to  satisfy  both, 
and  the  mor^;agor  being  alleged  to  be  insolvent.  The  ground 
upon  which  it  was  sought  to  have  the  judgment  canceled  was 
that  the  greater  part  of  the  indebtedness  upon  which  it  was 
founded  was  for  tickets  in  lotteries  in  other  states,  the  sale  of 
which  was  forbidden  by  the  laws  of  New  York.  The  other  facts 
as  to  the  confession  of  judgment  and  the  allegations  in  the  bill 
concerning  it,  sufficienUy  appear  from  the  opinion.  Although 
the  complainant  alleged  that  no  proceedings  at  law  had  been 
instituted  for  the  recovery  of  the  mortgage  debt,  it  appeared  by 
the  bill  that  judgment  had  been  recovered  for  the  greater  pai*t 
of  the  debt,  but  it  did  not  appear  that  execution  thereon  had 
been  issued  and  returned  unsatisfied,  which  the  defendants,  ad- 
ministrators of  Mynderse,  insisted  in  their  answer  precluded  a 
foreclosure.  The  said  defendants  also  set  out  the  facts  concern- 
ing the  confession  of  judgment  as  stated  in  the  opinion,  and  de- 
nied all  knowledge  of  the  consideration  of  the  notes  upon  which 
the  judgment  was  founded..  J.  Shufelt  permitted  the  bill  to  be 
taken  pro  confesso  as  to  him,  and  was  examined  as  a  witness  for 
the  complainant,  against  the  defendant^'  objection.  Other  facts 
appear  from  the  opinion.  Decree,  that  the  judgment,  except  as 
to  a  small  x>art  thereof,  was  not  a  preferable  lien  to  the  mortgage, 
but  the  mortgage  was  a  prior  lien,  and  that  there  be  a  reference 
to  ascertain  the  amoimt  due  on  the  mortgage.  The  defendants 
appealed. 

A.  L.  Linn  and  A,  G.  Paige,  for  the  appellants. 
A,  Vanderpoel  and  W,  H,  Tobey,  for  the  resi>on^ent. 
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B7  WiiiWOBiH,  Ohanoellor.  It  is  not  important  in  this  case, 
io  examine  the  question  whether  Mynderse,  one  of  the  admin- 
istrators, was  a  competent  witness  to  sustain  the  Talidily  of  the 
judgment  due  to  the  estate  which  he  represented;  as  the  only 
material  fact  to  which  his  testimony  related  was  fully  proved  by 
Mr.  Linn.  This  last  witness  establishes  the  fact  that  the  de- 
fendant, B.  I.  Mynderse,  as  the  special  administrator,  had  in 
his  possession  four  promissory  notes  given  by  J.  Shufelt  to  the 
decedent;  and  that  Shufelt,  upon  being  applied  to  by  such  ad- 
ministrator to  pay  or  secure  Ihose  notes,  voluntarily  consented 
to  give  the  judgment  in  question  for  the  amount  of  them.  Upon 
that  proof,  which  is  undisputed,  the  important  question  arises 
whether  a  subsequent  mortgagee,  or  incumbrancer,  of  the  judg- 
ment  debtor  can  call  in  question  the  validity  of  that  judgment 
as  a  legal  lien  upon  the  real  estate  of  the  defendant  therein. 
And  the  conclusion  at  which  I  have  arrived  upon  that  point,  ren- 
ders it  also  unnecessary  for  me  to  decide  whether  the  defendant 
J.  Shufelt,  the  mortgagor,  who  had  suffered  the  bill  to  be  taken 
as  confessed,  was  a  competent  witness  for  his  father,  the  com- 
plainant, to  prove  the  allegation  in  his  bill  as  to  the  illegality 
of  the  transactions  which  constituted  the  consideration  of  the 
notes  for  which  this  judgment  was  afterwards  confessed. 

There  is  no  pretense  in  this  case  that  the  judgment  was  given 
in  consequence  of  any  fraudulent  or  collusive  agreement  be- 
tween the  special  administrator  and  the  defendant  in  the  judg- 
ment, for  the  purpose  of  depriving  the  creditors  of  the  latter  of 
the  means  of  recovering  their  just  debts.  Nor  is  there  any  evi- 
dence to  show  that  the  special  administrator  knew,  or  had  any 
reason  to  suppose,  at  the  time  he  obtained  the  judgment  for 
these  notes,  that  they  were  not  legally  due  and  collectible. 
Neither  is  there  any  allegation  in  the  complainant's  bill,  that 
any  part  of  the  debt,  for  which  the  complainant's  mortgage  was 
given,  was  due  from  his  son  at  the  time  the  latter  confessed  the 
judgment  in  favor  of  the  special  administrator;  or  that  the  son 
was  not  at  that  time  able  to  pay  all  his  debts,  in  addition  to  this 
amount  claimed  to  be  due  to  the  estate  of  A.  Mynderse.  And 
it  appears,  from  the  testimony,  that  the  complainant  took  the 
mortgage  with  full  knowledge  of  the  existence  of  the  judgment 
given  to  the  special  administrator;  and  that  the  mortgage  money, 
exclusive  of  that  which  was  already  secured  by  the  bond  and 
warrant  of  the  tweniy-sixth  of  February,  1835,  was  advanced 
after  he  had  such  knowledge.  It  is  impossible  therefore  for 
any  one  to  wink  so  hard  as  not  to  see  that  the  advance  of  this 
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additdonal  one  thoasand  two  hundred  dollars,  and  the  giving  of 
a  mortgage  sofficientlj  large  to  cover  the  whole  value  of  the 
mortgaged  premises  exclusive  of  the  previous  mortgage  thereon, 
was  a  mere  device  to  enable  the  complainant  to  bring  this  8i)it 
for  the  purpose  of  contesting  the  validity  of  the  judgment  be- 
longing to  the  estate  of  A.  Mynderse;  the  payment  of  which 
the  defendant  in  the  judgment  could  not  successfully  resist  by 
a  suit  in  his  own  name.  In  other  words,  it  was  an  indirect  pur- 
chase, by  a  stranger  to  the  transaction,  of  the  privilege  of  bring- 
ing a  suit  in  this  court  to  set  aside  or  overreach  this  judgment, 
by  the  use  of  the  testimony  of  the  party  against  whom  the 
judgment  was  recovered.  And  I  doubt  whether  a  court  of 
equiiy  ought  to  lend  its  aid  to  carry  into  effect  such  an  arrange- 
ment, under  any  circumstances. 

In  the  ordinary  case  of  the  giving  of  an  usurious  mortgage, 
by  the  owner  of  the  mortgaged  premises,  the  statute  having  de- 
clared the  usurious  security  void,  the  owner  of  the  premises  of 
course  has  the  right  to  sell  his  properiy,  or  to  mortgage  the 
same,  as  though  such  void  mortgage  had  never  existed.  And 
the  purchaser,  in  such  a  case,  necessarily  acquires  all  the  rights 
of  his  vendor  to  question  the  validity  of  the  usurious  security. 
For  if  the  original  mortgagor  had  not  that  right,  the  premises 
would,  to  a  certain  extent,  be  rendered  inalienable  in  his  hands; 
notwithstanding  the  incumbrance  thereon  was  absolutely  void  as 
to  him.  He  may,  however,  if  he  thinks  proper  to  do  so,  elect 
to  afiSrm  the  usurious  mortgage,  by  selling  his  properiy  subject 
to  the  payment  or  to  the  lien  of  such  mortgage.  And  the  pur- 
chaser, in  that  case,  takes  the  equity  of  redemption  merely,  and 
can  not  question  the  validity  of  the  prior  mortgage  on  the 
ground  of  usury:  Oreen  v.  Kemp,  13  Mass.  515  [7  Am.  Dec. 
169];  Bridge  v.  HiMard,  15  Id.  103  [8  Am.  Dec.  86].  But  in 
the  case  of  a  judgment,  like  the  present,  which  is  a  valid  and 
subsisting  debt  against  the  defendant,  and  a  lien  upon  his  real 
estate,  at  least  imtil  he  thinks  proper  to  institute  some  legal 
proceedings  to  set  aside  such  judgment,  there  is  a  manifest  im- 
proprielgr  in  permitting  every  voluntary  purchaser,  or  mortgagee, 
of  any  portion  of  the  property  upon  which  such  judgment  is  a 
lien,  to  file  a  bill  in  his  own  name  to  impeach  the  consideration 
of  that  judgment.  My  learned  predecessor,  Chancellor  Kent, 
in  the  case  of  French  v.  Skotwelly  5  Johns.  Gh.  567,  came  to 
the  conckiflion  that  a  subsequent  purchaser,  who  was  aware  of 
the  existence  of  such  a  judgment  at  the  time  of  his  purchase, 
was  not  authorized  to  call  the  judgment  in  question  where  the 
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judgment  debtor  himself  did  not  think  proper  to  do  so.  He 
tsays,  ''the  judgment  precludes  on  general  principles;  for  the 
purchaser  Toluntarily  comes  in  under  the  judgment  pro  bono  et 
malo;  and  except  in  the  special  case  in  which  the  judgnxent  was 
•confessed  coUusively  and  by  a  corrapt  agreement  to  defraud 
«ome  subsequent  purchaser,  a  case  hardly  to  be  supposed,  he 
must  take  the  lien  as  he  finds  it,  and  has  no  business  to  interfere 
with  the  contracts  of  other  people." 

I  am  aware  that  the  very  distinguished  counsel,  the  late  Mr. 
Henry,  who  filed  the  bill  and  argued  the  case  of  French  y.  Shot- 
weUy  was  not  satisfied  with  the  decision  of  the  chancellor  upon 
the  plea  in  that  case.  And  the  reporter  erred  in  supposing  that 
there  was  an  appeal  from  the  chancellor's  decision  upon  the  re- 
hearing of  the  plea;  and  that  such  decision  was  afiirmed  by  the 
court  of  dernier  ressort,  as  is  stated  in  the  report:  See  20  Johns. 
^68.^  It  appears  from  the  printed  case,  and  from  the  opinion 
of  the  then  chief  justice  delivered  in  the  court  for  the  correction 
of  errors,  both  of  which  I  formerly  had  occasion  to  examine, 
that  the  only  appeal  was  from  the  decretal  order  of  August, 
1822,  overruling  certain  exceptions  to  the  defendant's  answer: 
See  6  Johns.  Ch.  235.^  And  the  complainant  having  lost  the 
right  to  appeal  from  the  order  allowing  the  plea,  by  his  neglect 
to  enter  his  appeal  within  fifteen  days,  his  counsel  attempted  to 
review  the  decision  of  the  chancellor  upon  the  plea,  under  the 
appeal  from  the  subsequent  order  of  August,  1822.  But  the 
chief  justice  stated  distinctly,  in  his  opinion,  that  the  court  for 
the  correction  of  errors  could  not  upon  that  appeal  examine  the 
correctness  of  the  plea;  and  that  the  appellate  court  was  •con- 
fined to  the  question  arising  on  the  master's  report  upon  excep- 
tions to  the  answer.  I  will  not  therefore  say  it  is  conclusively 
tsettlcd  that  a  subsequent  purchaser,  or  mortgagee,  can  in  uo 
case  call  in  question  the  validity  of  a  judgment  voluntarily  con- 
fessed by  the  vendor  or  mortgagor  under  whom  he  claims  title. 
But  in  a  case  like  the  present,  where  an  individual  apparently 
indebted  to  the  estate  of  a  deceased  person,  upon  being  called 
on  by  the  representative  of  the  decedent  to  pay  or  secure  the 
debt,  voluntarily  confesses  a  judgment  for  the  amount,  with- 
out intimating  that  he  has  any  legal  or  equitable  defense  to 
the  debt  or  any  part  thereof,  I  think  the  debtor  himself  is 
•estopped  from  questioning  the  validity  of  such  a  judgment,  in 
any  court,  unless  he  can  show  that  some  mistake  has  occurred; 
in  the  same  manner  as  he  would  be  estopped  if  the  judgment 
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had  been  recovered  against  him  in  an  ordinary  suit  at  law  for  the 
collection  of  the  debt.  This  bears  no  resemblance  to  the  com- 
mon case  of  giwig  a  bond  and  warrant  to  secure  the  perform- 
ance' of^an  agreement  for  an  usurious  loan^  or  where  the  judg- 
ment itself  constitutes  a  part  of  an  immoral  and  void  agreement; 
in  which  cases  this  court,  as  well  as  the  court  of  law  in  which 
tlie  judgment  has  been  entered,  may  set  the  same  aside  upon 
equitable  principles.  And  if  J.  Shufelt  himself  would  not  have 
been  authorized  to  file  a  bill  in  this  case  to  set  aside  the  judg- 
ment, on  accoimt  of  the  alleged  illegaliiy  of  the  consideration  of 
the  notes  which  constituted  the  original  indebtedness,  a  subse- 
quent grantee  or  mortgagee  of  the  property  upon  which  that 
judgment  is  a  lien  certainly  can  not  question  the  validity  of  such 
lien. 

I  am  also  inclined  to  think  there  is  not  sufficient  on  the  &oe 
of  the  complainant's  bill  to  show  that  the  consideration  of  the 
notes  for  which  the  judgment  was  confessed  was  illegal.  For 
it  is  not  alleged  that  the  foreign  lottery  tickets,  for  which  those 
notes  were  given,  were  sold  in  this  state,  or  that  A.  Mynderse, 
at  the  time  of  such  sale,  resided  or  kept  his  lottery  office  in  the 
state  of  New  York.  But  this  is  a  mere  technical  defect;  as  the 
proof  shows  that  he  resided  at  Schenectady,  and  the  sales  of  the 
lottery  tickets  were  unquestionably  made  there,  from  whatever 
place  the  vendor  might  have  procured  them. 

There  is,  however,  a  substantial  and  fatal  defect  in  the  com- 
plainant's bill,  considering  it  as  a  bill  for  the  foreclosure  of  the 
mortgage  given  to  him  by  his  son.  For  it  appears  from  the  bill 
itself,  as  well  as  from  the  evidence  in  the  case,  that  the  com- 
plainant has  recovered  a  judgment  in  the  supreme  court  for 
more  than  two  thirds  of  the  debt  sectired  by  the  mortgage.  And 
the  statute  is  imperative,  that,  upon  a  bill  of  forecloBore,  if  it 
appears  that  any  judgment  has  been  obtained  in  a  suit  at  law 
for  the  moneys  demanded  by  such  bill,  or  any  part  thereof,  no 
proceedings  shall  be  had  in  such  case  unless  to  an  execution, 
against  the  properiy  of  the  defendant  in  such  judgment,  the 
sheriff  shall  have  returned  the  execution  unsatisfied,  in  whole  or 
in  part,  and  that  the  defendant  has  no  property  whereof  to 
satisfy  such  execution  except  the  mortgaged  premises:  2  R.  S. 
192,  sec.  146,  newed.,  sec.  162.  The  judgment  of  the  com- 
plainant, which  was  entered  in  this  case  in  February,  1835,  is  a 
judgment  for  a  part  of  the  moneys  demanded  by  him  in  this  bill; 
for  the  recovery  and  satisfaction  of  which  moneys  he  seeks  a 
foreclosure  and  sale  of  the  mortgaged  premises.    In  such  a  case» 
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as  this  court  has  recently  decided,  if  the  fact  of  the  recoTcry  of 
judgment  appears  in  the  bill,  the  complainant  most  go  still 
f  urUier  and  show  that  he  has  exhausted  his  remedy  at  law,  upon 
the  judgment;  or  the  defendants  in  the  foreclosure  suit  may 
demur  to  the  bill  on  that  account,  or  they  may  urge  that  objec- 
tion in  their  answer,  to  prevent  a  decree  of  foreclosure.  Or,  if 
this  objection  does  not  appear  upon  the  bill,  and  the  complain- 
ant has  falsely  alleged  that  no  proceedings  at  law  have  been 
had,  the  defendant  may  plead  the  recoTery  of  such  judgment  in 
bar  of  the  foreclosure  suit:  The  North  River  Bank  t.  Bogera,  8 
Paige,  648«  And  if  the  fact  of  the  recovery  of  such  judg- 
ment appears  in  the  bill  itself,  the  court  can  not  make  a  decree 
of  foreclosure  until  the  execution  has  been  returned  unsatisfied; 
although  the  defendant  has  suJSered  the  bill  to  be  taken  as  con- 
fessed against  him. 

For  these  reasons  the  decree  appealed  from  must  be  reversed, 
with  costs  to  the  appellants.  And  the  bill,  so  far  as  it  seeks  to 
call  in  question  the  validity  of  their  judgment  against  the  mort- 
gagor, or  to  affect  the  priority  of  the  lien  thereof  upon  the 
mortgaged  premises,  must  be  dismissed  absolutely  and  uncon- 
ditionally, with  costs  to  them.  But  so  far  as  it  seeks  a  fore- 
closure of  the  complainant's  mortgage,  it  must  be  dismissed  as 
to  all  the  defendants;  without  prejudice  to  his  right,  after  he 
shall  have  exhausted  his  remedy  at  law  upon  his  judgment  for 
the  recovery  of  the  part  of  the  mortgage  moneys  included  thereia, 
to  file  a  new  bill  to  foreclose  and  obtain  satisfaction  of  his  mort- 
gage out  of  the  mortgaged  premises,  subject  to  the  prior  lien  of 
the  appellants  thereon,  by  virtue  of  their  judgment  and  the  lien 
of  the  mortgage  to  the  defendant  Mynderse  upon  the  same 
premises. 

Qrantbs  can  not  Dispctb  Vauditt  or  Lisn  Created  bt  Orantob* 
When. — ^The  principle  stated  by  the  chancellor  in  the  course  of  his  opinion 
in  the  foregoing  case,  that  where  one  who  has  given  a  asurious  mortgage  on 
his  land  conveys  the  land  subject  to  the  mortgage,  his  grantee  can  not  set  up 
usury  in  the  mortgage,  is  mere  dictum,  as  the  case  has  nothing  to  do  with 
usury;  but  the  principle  itself  is  well  settled,  and  Shufelt  v.  Sht^feU  is  very 
frequently  cited  as  an  authority  to  support  it:  HartUy  v.  TaiUuxm,  2  Abb. 
App.  Dec.  339;  S.  C,  1  Keyes,  227;  MerrUt  v.  Millard,  3  Abb.  App.  Dec.  293; 
S.  C,  4  Keyes,  214;  Knickerbocker  Life  Ins,  Co,  v.  NeUm,  7  Abb.  N.  0.  182; 
8.  C,  78  N.  Y.  150;  Gresfi  v.  Morse,  4  Barb.  336;  M<yrri$  v.  FUxyd,  6  Id.  134; 
Schermerhorn  v.  Ainerican  Life  //«.  etc,  Co,,  14  Id.  107;  Strong  v.  Strickland, 
32  Id.  286;  Murray  v.  Barney,  34  Id.  346;  Berdan  v.  Sedgwick,  40  Id.  362; 
Boot  v.  Wright,  21  Hun,  348;  Brown  v.  Hall,  5  Lans.  182;  Hartley  v.  Harri- 
•on,  24  N.  Y.  172;  WeUs  v.  Chapman,  4  Sandf.  Ch.  339;  Hendefon  v.  BeUeur. 
45  IlL  325;   Valentine  v.  Fiah,  Id.  468.    And  generally  the  defense  of  usury 
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can  be  made  only  by  one  who  is  in  privity  with  the  borrower:  Murray  ▼• 
Judaon,  0  N.  T.  85;  WlUkam  ▼.  TiU^  96  Id.  326,  also  citing  the  principal  case. 
But  where  one  who  has  made  a  asnrious  mortgage  conveys  the  land  generally, 
or  free  of  the  mortgage,  the  grantee  may  set  up  the  defense  of  usury,  for  then 
he  is  in  privity  with  the  mortgagor:  Brooh  v.  Atfery,  4  N.  Y.  229;  Buttardv, 
Baj/nor,  90  Id.  200;  MtUJur  ▼.  Laa%from,  86  IlL  521.  See  generally  as  to  who 
may  set  up  the  defense  of  nsniy:  LIoj^  v.  Keaek,  7  Am.  Deo.  256  and  note; 
Warren  ▼.  Orabtrte,  10  Id.  5L 


MoBBiB  Canal  Gompant  v.  Emmett. 

[9  Paxob's  Ghamobbt,  1C8.] 
YwmEM  OF  Land  is  kot  Entitled  to  Deduction  fob  Defioienot  in  quan- 
tity of  the  land  conveyed,  from  the  amount  of  the  bond  given  therefor, 
where  the  sale  is  per  avergumem^  or  for  a  groes  sum  for  the  whole  prem- 
ises,  and  not  at  a  stipulated  price  per  foot  or  acre,  the  land  being  de- 
scribed by  designated  boundaries,  followed  by  a  specificatiou  of  the 
quantity,  unleas  there  has  been  frand  or  willful  misrepresentation  by  the 
vendor. 

Appeal  from  a  decree  of  the  assistant  Tice-chancellor  for  the 
foreclosure  of  a  certain  mortgage  given  by  the  defendants  for 
the  purchase  price  of  the  mortgaged  premises.  The  land  was  de- 
scribed in  the  deed  and  mortgage  as  lots  numbers  1, 2,  3  on  a  cer- 
tain map;  bounded  on  the  north  and  west  by  Water  and  Walnut 
streets,  on  the  south  by  the  land  of  a  third  party,  and  on  the 
east  by  lot  No.  4,  containing  together  in  front  on  Water  street 
and  in  rear  seventy-fiye  feet,  on  Walnut  street  seventy-fiye  feet, 
"  and  on  the  easterly  side  seyenty-fiye  feet,  more  or  less."  The 
defendants  claimed  a  deduction  from  the  amount  of  the  bond 
because  there  was  a  deficiency  of  five  feet  in  the  depth  of  the 
lots,  as  shown  by  a  survey.  The  deduction  was  disallowed,  and 
the  defendants  appealed. 

E.  J,  Wilson,  for  the  appellants. 

T.  W.  Tucker f  for  the  respondents. 

By  Walwobth,  Chancellor.  The  assistant  yice-chancellor  was 
unquestionably  right  in  refusing  to  make  any  deduction  from 
the  amoimt  of  the  bond  and  mortgage  in  this  case,  on  account 
of  the  alleged  deficiency  in  the  premises,  for  a  part  of  the  pur- 
chase money  of  which  these  securities  were  given.  The  sale  to 
Emmet  was  clearly  a  sale  per  aversicmem,  as  it  was  called  in  the 
Boman  law;  that  is,  for  a  gross  sum  to  be  paid  for  the  whole 
premises,  and  not  at  a  specified  price  by  the  foot  or  acre.  In 
such  sales  the  purchaser  is  entitled  to  the  quantity  contained 
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^ihin  the  designated  boundaries  of  the  grant,  be  it  more  or 
less;  without  reference  to  quantiiy  or  measure  of  the  premises 
which  is  mentioned  in  the  contract  or  conyeyance.  And  where 
there  has  been  no  fraud  or  misrepresentation  he  is  neither 
liable  for  a  surplus,  nor  entitled  to  a  deduction  on  account  of 
any  deficiency,  in  the  quantity  or  measure  of  the  premises 
mentioned  in  the  contract  or  deed:  Mamn  v.  Pearson y  2  Johns. 
87;  P(yweU  y.  Glarh,  5  Mass.  355  [4  Am.  Dec.  67 1;  Beach 
y.  StemeSy  1  Aiken,  825.  The  rule  adopted  by  our  courts 
in  this  respect,  although  it  may  not  carry  into  effect  the  real  in- 
tention of  the  parties  in  all  cases,  is  calculated  to  preyent  litiga- 
tion. It  is  also  more  equitable  than  the  rule  of  the  ciyil  law; 
which,  in  such  cases,  gaye  the  excess  to  the  purchaser,  without 
compensation,  where  the  property  was  sold  by  a  specific  descrip- 
tion followed  by  the  mention  of  the  quantity  or  measure;  al- 
though he  was  not  entitled  to  a  deduction  from  the  price  in  case  of 
a  deficiency:  Pothier  Cont.  de  Vente,  n.  251,  255.  The  ciyil 
code  of  liouisiana,  howeyer,  has  placed  both  parties  to  the  con- 
tract upon  an  equality  in  this  respect;  by  declaring  that  there 
can  be  neither  increase  nor  diminution  of  price,  on  account  of 
disagreement  of  measure,  when  the  object  of  sale  is  designated 
by  the  adjoining  tenements  and  sold  from  boundary  to 
boundary:  Ciy.  Code  La.,  art.  24,  71.  That  is  the  principle 
adopted  by  our  courts.  And  imder  this  article  it  has  been  de- 
cided by  the  supreme  court  of  Louisiana,  that  where  seyeral 
lots  were  sold  together,  designated  by  their  numbers  in  a 
particular  square,  and  with  reference  to  the  plan  of  the  allot- 
ment, although  the  depth  of  each  lot  was  specified,  and  fell 
short  of  the  number  of  feet  mentioned  in  the  conyeyance,  the 
purchaser  was  not  entitled  to  claim  a  diminution  of  the  price 
on  account  of  such  deficiency.  See  Kirkpairick  y.  McMiUen,  14 
La.  497. 

The  cases  in  which  courts  of  equity  baye  interf  eied  are  all  re- 
ferred to  by  Mr.  Justice  Stoiy  in  Stebbina  y.  Eddy,  4  Mason, 
414;  and  it  is  only  necessary  for  me  to  cite  his  opinion  in 
that  case  as  containing  a  correct  exposition  of  the  law  on  this 
subject.  The  cases  in  which  equitable  relief  has  been  granted 
are  generally  those  in  which  the  sale  of  the  land  has  been  made 
by  the  acre  or  the  foot;  or  where  there  has  been  fraud  or  willful 
misrepresentation  on  the  part  of  the  yendor,  to  induce  the  pur- 
chaser to  suppose  the  quantity  of  land  was  greater  than  it  ac- 
tually was.  In  the  case  under  consideration,  howeyer,  there  is 
no  allegation  or  proof  on  the  part  of  the  appellants  that  the 
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premises  were  sold  by  the  foot,  or  that  the  price  to  be  paid  had 
any  reference  to  the  actual  depth  of  the  lots;  or  that  the  pur- 
chaser was  deceived  by  any  misrepresentation  as  to  the  number 
of  feet  the  lots  extended  back  from  Water  street.  I  am  also 
inclined  to  think  the  words  ''  more  or  less/'  with  which  the 
description  of  the  premises  concludes,  were  intended  to  apply 
to  the  depth  of  the  lots  upon  Walnut  street  as  well  as  upon 
the  easterly  line  of  the  premises;  thereby  clearly  indicating  that 
both  parties  to  the  conveyance  were  ignorant  of  the  actual 
depth  of  either  of  the  three  lots  conveyed. 

The  decree  appealed  from  must  therefore  be  affirmed  with 
costs. 


Deficiignot  in  QnANTUT  or  Land,  vendee  is  not  generally  entitled  to  re« 
lief  in  case  of,  or  to  any  deduction  in,  the  price,  unless  the  sale  is  by  the  acre 
or  there  is  fraud  or  misrepresentation.  See  JoU^fe  v.  HUe,  I  Am.  Dec.  510; 
Pendleton  v.  Stewart,  2  Id.  583;  MeCotm  v.  Delany,  6  Id.  635;  Smith  ▼.  Evane, 
Id.  436;  Bond  v.  Quattlebaum,  10  Id.  702;  Johnston  v.  Qttarlee,  22  Id.  163; 
especially  where  the  deficiency  is  slight:  King  v.  Bardeau,  10  Id.  312;  see, 
also,  Ndion  v.  Matthews,  3  Id.  620.  But  where  the  sale  is  by  the  acre,  and 
there  is  an  unusual  deficiency,  equity  will  relieve:  Whaley  v.  Elioi,  10  Id. 
737;  see,  also,  JopUng  v.  DooUy,  24  Id.  450.  And  so  equity  will  relieve 
where  there  is  fraud  or  misrepresentation  on  the  part  of  the  vendor:  Ffin- 
gle  V.  Samuel,  13  Id.  214,  and  see  the  note  to  that  case.  The  doctrine  laid 
down  in  the  principal  case  on  this  point  is  approved  in  Nolde  v.  Googins,  99 
Mass.  235;  Board  of  Commissioners  v.  Younger,  29  CaL  179,  and  Oram  v. 
Union  Bank,  42  Barb.  434.  It  is  referred  to  and  commented  on  also  in 
Bdknap  v.  Sealey,  14  N.  Y.  151,  where  Comstock,  J.,  says,  however,  that  the 
remarks  made  by  the  chancellor  to  the  effect  that  when  there  has  been  no 
fraud  or  misrepresentation,  the  purchaser  is  neither  liable  for  a  surplus  nor 
entitled  to  a  deduction  on  account  of  deficiency,  "  were  unnecessary  to  the 
decision,"  and  **  not  made  upon  deliberation."  In  that  case  it  was  held  that 
*a  court  of  equity  would  rescind  an  executory  contract  for  the  sale  of  land  on 
the  application  of  the  vendee  on  the  ground  of  a  considerable  mistake  in  the 
quantity,  though  the  land  was  described  by  metes  and  bounds,  and  the  words 
"more  or  less"  after  the  designation  of  quantity,  where  the  mistake  on  the 
purchaser's  part  was  caused  by  a  misrepresentation  by  the  vendor,  which  ¥nw 
not  fraudulently  made. 


Hawley  v.  Bradford. 

[9  Paiob's  Crahckbt,  200.] 

WiTK  18  Entitled  to  Rights  of  Surety  for  Husband  where  she  mort- 
gages her  separate  estate  or  the  reversionary  interest  in  her  realty  to  se- 
cure his  debt,  but  not  where  she  joins  in  a  mortgage  of  his  Uwd  for  hifl 
debt. 

Deceased  Mobtoagor's  Wife  is  Entitled  to  Dower  in  Surplus  only  of 
the  proceeds  of  the  mortgaged  premises,  after  paying  the  mortgage  debt 
and  costs  cf  foreclosure,  where  she  has  joined  in  a  mortgage  of  his  land 
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for  his  debVan<l  the  land  has  been  sold  on  foredoenre,  and  can  not  claim 
dower  in  the  whole  proceeds  against  judgment  creditors  of  the  hnsband; 
bat  her  interest  in  the  residue  is  free  of  any  chaige  for  the  costs  of  a 
reference  to  determine  the  rights  of  the  creditors  therein. 

•  • 

ExGEPnoKs  to  master's  report,  on  a  reference  to  ascertain  the 
respectiye  rights  of  the  defendants  in  the  surplus  of  moneys 
realized  on  a  foreclosure  sale  of  certain  premises,  under  a  mort- 
gage executed  by  one  Bradford,  the  owner  of  the  land,  in  which 
his  wife  joined.  Several  of  the  defendants  were  judgment 
creditors  of  Bradford,  having  liens  on  the  equity  of  redemption. 
Their  claims  exceeded  the  surplus  proceeds  after  paying  the 
mortgage,  and  the  question  was  as  to  whether  the  mortgagor's 
widow  was  entitled  to  dower  in  the  whole  proceeds  of  the  fore- 
closure sale,  provided  it  did  not  exceed  the  surplus  after  paying 
off  the  mortgage,  or  could  claim  her  dower  only  in  the  surplus 
after  paying  the  mortgage  and  costs.  The  master's  report  gave 
her  dower  only  in  the  surplus,  calculated  upon  the  principle  of 
life  annuities,  subject  to  a  deduction  for  a  proportionate  share  of 
the  costs  of  reference. 

M,  T.  Reynolds^  for  Mrs.  Bradford. 

Janies  McKown,  for  the  creditors. 

By  Walwobth,  Chancellor.  It  is  settled  law  that  where  the 
wife  pledges  her  separate  estate,  or  the  reversionary  interest  in 
her  real  property,  for  the  debt  of  her  husband,  she  is  entitled  to 
the  ordinary  rights  and  privileges  of  a  surety:  Clancy's  Husb. 
and  Wife,  589;  Neimceuricz  v.  Gahn,  3  Paige,  614;  S.  C. ,  11  Wend. 
812.  If  the  same  principle  is  to  be  applied  to  the  case  of  the 
wife  joining  in  a  mortgage  of  the  real  estate  of  the  husband,  for 
the  purpose  of  barring  her  contingent  right  of  dower  therein, 
the  claim  of  the  exceptant  in  this  case  must  be  sustained.  For 
the  equitable  claim  of  the  surety  to  have  the  mortgage  satisfied 
out  of  that  estate  or  interest  in  the  premises  which  belongs  to 
the  principal  debtor  alone,  is  entitled  to  a  preference,  over  the 
claims  of  the  subsequent  incumbrancers  to  have  their  debts  sat- 
isfied out  of  the  same  estate  or  interest  in  the  premises.  I  am 
not  aware  of  any  decision,  however,  in  which  the  principle  of 
suretyship  has  been  applied  to  a  case  like  the  present.  And  the 
two  cases  which  came  bef oie  my  learned  predecessor.  Chancel- 
lor Kent,  were  disposed  of  upon  the  supposition  that  the  wife 
who  bad  joined  the  husband  in  a  mortgage  of  his  estate  was  not 
entiUed  to  have  such  mortgage  satisfied  out  of  the  husband's  in- 
terest in  the  premises  exclusively,  so  as  to  give  her  the  full  ben- 
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efit  of  her  dower  in  the  whole  premises,  and  not  in  the  equity  of 
redemption  merely:  Ibbele  y.  Tabele  etal.yl  Johns.  Gh.  45;  TUu» 
T.  NeUaon,  5  Id.  452.  Strictly  speaking,  the  wife  has  no  estate 
or  interest  in  the  lands  of  her  husband,  during  his  life,  which  is 
capable  of  being  mortgaged  or  pledged  for  the  payment  of  his 
debt.  Her  joining  in  the  mortgi^,  therefore,  merely  operates 
by  way  of  release  or  extinguishment  of  her  future  claim  to  dower 
as  against  the  mortgagee,  if  she  survives  her  husband;  but  with- 
out  impairing  her  contingent  right  of  dower  in  the  equity  of  re- 
demption. 

The  master  was,  therefore,  right  in  supposing  that  Mrs.  Brad- 
ford was  not  entitled  to  be  endowed  of  the  whole  proceeds  of 
the  mortgaged  premises,  but  only  of  the  surplus  which  remained 
after  paying  the  mortgage  debt  and  the  costs  of  foreclosure. 
Upon  the  authority  of  the  case  of  Tabele  v.  Tabele^  however,  she 
was  entitled  to  the  value  of  her  life  interest  in  one  third  of  such 
surplus,  free  from  any  charge  there6n,  for  the  costs  of  the  ref- 
erence, as  between  her  and  the  creditors  of  the  husband.  The 
exception  must  be  allowed  to  that  extent  merely;  and  the  report 
must  be  modified  so  far  as  it  charges  her  portion  of  the  fund 
with  any  part  of  the  costs  of  the  reference.  Those  costs  must 
be  paid  out  of  the  residue  of  the  surplus  fund;  and  neither  party 
is  to  have  costs  as  against  the  other  upon  the  exception  to  the 
report.  An  order  to  distribute  the  surplus  moneys  in  the  courts 
and  the  income,  if  any,  which  has  accrued  thereon,  will  be  en- 
tered according  to  the  principles  of  this  decision. 


Wirs  Joining  in  Mortoaob  or  Husband's  Land,  effect  of,  as  to  dower: 
See  PopHn  v.  BumaUad,  5  Am.  Dec.  113;  iS^^  ClaAr  t.  Mcrris,  34  Id.  415, 
and  Bee  the  note  to  the  latter  case.  The  widow  of  the  mortgagor  in  such  a 
ease  is  entitled  to  dower  in  the  equity  of  redemption  only,  or  in  the  surploa 
only,  after  pa3ring  off  the  mortgage:  House  v.  House,  10  Paige  Ch.  165;  M<U- 
tkaos  V.  Duryee,  4  Keyes,  535;  S.  C,  3  Abb.  App.  Dec.  221.  It  is  said,  how- 
ever, in  Frost  v.  Peacock^  4  Edw.  Ch.  695,  to  be  doubtful  whether  the  widow 
is  entitled  to  dower  in  the  surplus  on  a  foreclosure  sale  where  the  husband 
was  llTing  when  the  sale  took  place  and  for  a  considerable  time  afterwards. 
In  all  these  cases  HawUy  v.  Bradford  is  cited  as  an  authority.  It  is  cited 
also  in  Church  v.  Church,  3  Sandf.  Ch.  438,  to  the  point  that  a  widow  is  not 
to  be  charged  with  any  part  of  the  costs  of  adounistering  a  fund  in  which  she 
has  a  dower  right. 

Wirs  MoBTOAOiNO  HBB  SsPABATB  EsTATX  to  secure  a  debt  of  her  hus- 
band is  entitled  to  all  the  rights  of  a  surety:  Vcuriie  ▼.  Undenvood,  18  BaiK 
563;  8ai9(»ge  v.  Winchester,  15  Gray,  456,  approving  the  dictum  in  the  princi> 
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Grant  v.  Van  Schoonhoven. 

[0  Paigs's  Cbaxobbt,  256.] 

Iv  Affoihtmbnt  or  Guardian  ad  litem  for  aa  in&int  defendant,  where 
the  father  is  complainant,  the  grandfather,  being  the  next  neareet  rela* 
tive  of  the  infant,  is  entitled  to  be  consulted. 

FxnnoN  vob  ApponrrMSNT  of  Guardian  ad  litem  for  an  infant  defend- 
ant by  a  master  must  show  that  the  infant  has  been  served  with  process 
of  subpoena  to  appear,  or  that  he  has  been  proceeded  against  as  an  ab- 
sentee and  an  order  obtained  for  his  appearance  under  the  statate. 

Partdss  havino  Contucting  Intibxsts  cak  not  be  JonncD  as  complain- 
ants in  a  suit. 

Bill  Filed  by  Husband  in  the  Name  or  Himssi;f  and  Wife  is  consid- 
ered his  bill  merely,  and  a  decree  in  such  suit  is  not  binding  on  the  wife 
in  any  future  litigation. 

Wife  should  be  Made  Defendant  in  Suit  Brouoht  by  Husband  to  set 
aside  a  conveyance  of  property  to  trustees  for  her  separate  use  for  life, 
with  remainder  to  her  children;  and  if  she  is  joined  as  complainant  in  a 
suit  brought  against  the  trustees  and  the  infant  children,  the  latter  should 
be  permitted  by  their  guardian  ad  litem  to  put  in  a  special  answer  for  the 
purpose  of  raisiDg  the  objection  and  compelling  the  complainant  to 
amend  by  making  the  wife  defendant. 

Bill  filed  by  husband  and  wife  against  their  infant  children 
and  certain  trustees,  to  set  aside  a  conveyance  to.  the  trustees  for 
the  benefit  of  said  infants.  The  grandfather  of  the  children^ 
upon  petition  to  the  chancellor  showing  that  the  father  was  pro- 
ceeding in  hostility  to  the  children,  obtained  an  order  for  the 
appointment  of  a  guardian  ad  lilem,  but  before  the  order  was  en- 
tered, a  creditor  of  the  father  not  related  to  said  infants,  applied 
to  the  master,  without  the  knowledge  of  any  of  the  other  relatives 
of  the  children,  the  application  being  prepared  by  the  complain- 
ant's solicitor,  and  procured  the  appointment  of  another  person 
aa  guardian  ad  litem,  who  immediately  put  in  a  general  answer. 
The  grandfather  then  filed  a  petition  showing  these  facts  and 
asking  that  the  appointment  be  set  aside.  Other  facts  appear 
from  the  opinion. 

O.  W,  KirUandy  for  the  petitioner. 

Cyrus  Stevens,  for  the  complainants. 

By  Walwobth,  Chancellor.  In  the  appointment  of  a  guar* 
dian  ad  litem  for  infant  defendants,  the  court  should  always 
select  such  person  for  that  purpose  as  will  be  most  likely  to 
protect  the  rights  of  the  infants.  And  in  this  case,  where  the 
natural  guardian  and  protector  of  his  children  is  himseU^  the 
complainant  and  prosecuting  his  suit  against  them,  their  grand- 
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father,  who  is  iheir  next  nearest  relative,  and  who  has  assumed 
the  burden  of  their  defense,  is  entitled  to  be  heard  in  the  se- 
lection of  a  guardian  ad  litem  for  that  purpose,  in  whom  he  has 
confidence,  and  with  whom  he  can  communicate  freely  on  the 
subject.  If  the  appointment  in  this  case  was,  therefore,  strictiy 
regular,  it  would  be  almost  a  matter  of  course  to  giant  the 
prayer  of  this  petition,  even  without  the  advice  of  the  counsel 
employed  for  the  defense,  that  it  is  of  importance  to  the  in- 
terests of  the  infants. 

The  appointment  by  the  master,  moreover,  was  not  strictly 
regular,  independent  of  the  objection  that  the  person  who  ap- 
plied for  the  appointment  was  rather  the  friend  of  the  com- 
plainant, and  interested  in  his  success,  than  the  friend  of  the 
infants,  and  solicitous  that  they  should  succeed  in  their  defense. 
To  authorize  the  appointment  of  a  guardian  ad  litem  of  an  in- 
fant defendant,  by  an  order  of  course,  upon  the  certificate  of  a 
vice-chancellor  or  special  master,  under  the  provisions  of  the 
one  hundred  and  forty-sixth  rule,  the  petition  should  distinctly 
show  an  authority  to  make  the  appointment  on  the  ground  that 
the  infant  had  been  served  with  process  of  subpcBna  to  appear 
in  the  suit,  or  that  he  had  been  proceeded  against  as  an  ab- 
sentee, and  an  order  obtained  for  his  appearance  under  the 
statute.  But  the  petition,  upon  which  the  common  order  was 
obtained  in  this  case,  merely  stated  that  a  bill  had  been  filed 
against  the  infant  defendants,  who  were  residents  of  the  state 
of  Vermont;  without  showing  that  they  had  been  served  with 
process  in  this  state,  or  that  an  order  for  their  appearance  as 
absentees  had  been  obtained,  and  served,  or  published,  so  as  to 
authorize  the  master  to  nominate  a  guardian  ad  lUem  for  them. 

It  may  also  be  necessary  for  the  infants  to  put  in  a  special 
answer,  in  this  case,  for  the  purpose  of  protecting  their  rights 
and  putting  in  issue  facts  material  to  their  defense.  And  I  am 
inclined  to  think  there  is  sufficient  on  the  papers  before  me  to 
show  that  a  special  answer  should  have  been  put  in,  for  the  pur- 
pose of  raising  the  objection  that  these  complainants  are  improp- 
erly joined  and  are  not  before  the  court  in  such  a  manner  as  to 
authorize  a  final  decree  disposing  of  the  case  upon  its  merits. 

Persons  having  adverse  or  conflicting  interests  in  reference  to 
the  subject-matter  of  the  litigation,  ought  not  to  join  as  com- 
plainants in  the  suit:  See  Davies  Y.Quarterman,  5  Lond.  Jur.  93. 
And  where  a  bill  is  filed  by  the  husband,  in  the  name  of  him- 
self find  wife,  it  is  considered  the  bill  of  the  husband  merely; 
so  that  the  decree  made  in  such  suit  is  not  binding  upon  the 
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wife  in  any  fatttie  litigation:  Beeve  y.  Dolby,  2  Sim.  &  Sta. 
464;  Wake  v.  Parker,  2  Keen,  73;  England  v.  Downs,  1  Beay. 
96;  Owden  y.  Campbell,  8  Sim.  551.  For  that  reason  where 
a  bill  is  filed  by  the  husband  and  wife  in  regard  to  her  sep- 
arate estate,  in  which  the  husband  has  no  common  interest 
with  her,  the  defendants,  if  they  think  proper  to  do  so,  may 
insist  that  the  wife  shall  prosecute  in  her  name  by  her  next 
friend;  so  that  the  defendant  may  not  be  subjected  to  the  ex- 
pense of  a  further  litigation  in  case  they  succeed  in  their  de- 
fense to  this  suit.  On  the  other  hand,  if  the  husband  seeks  to 
depriye  his  wife  of  an  estate  held  in  trust  for  her  separate  use, 
he  can  not  obtain  a  decree  for  that  purpose  by  joining  her  as  a 
complainant  with  himself  in  his  suit  against  her  trustees;  but 
should  make  her  a  party  defendant  in  such  suit. 

Here,  so  far  as  I  can  understand  the  case  upon  the  papers  be- 
fore me,  the  father  of  these  infant  defendants  has  filed  his  bill 
to  set  aside  a  conyeyanoe  of  properly  to  trustees,  for  the  sepa- 
rate use  of  his  wife  for  life,  with  remainder  to  her  children.  If 
so,  she  has  an  interest  adyerse  to  him  in  the  subject-matter  of 
this  litigation,  and  should  haye  been  made  a  defendant  in  the 
suit,  instead  of  a  complainant.  And  the  infants  should  be  per- 
mitted to  put  in  a  special  answer,  to  enable  their  guardian  ad 
litem  to  insist  upon  this  objection,  for  the  purpose  of  compelling 
the  complainant  to  amend  his  bill  accordingly;  so  that  a  final 
decree  in  the  cause  may  be  made  at  the  hearing,  upon  the  merits, 
instead  of  haying  the  bill  dismissed  upon  this  matter  of  form 
merely,  and  thereby  subjecting  the  infants  to  the  expense  of 
making  their  defense  a  second  time. 

The  guardian  appointed  upon  the  certificate  of  the  master,  un- 
der the  defectiye  petition,  must  therefore  be  discharged;  and  the 
guardian  ad  litem,  heretofore  appointed  by  the  special  order  of 
the  court,  must  be  permitted  to  put  in  a  new  answer  within  the 
usual  time  after  service  of  a  copy  of  the  complainant's  bill  upon 
him. 


Bill  Filbd  bt  Husband  and  Wife  for  her  separate  estate  is  considered 
his  biU,  and  she  is  not  boand  thereby:  Sherman  v.  Bumham,  6  Barb.  412; 
Howland  v.  Fort  Edvoard  Paper  Mill  Co.,  8  How.  Pr.  608;  Alston  v.  Jonea^ 
3  Barb.  Ch.  401;  Ackley  v.  Tarbox,  31  N.  Y.  666;  S.  C,  in  conrt  below,  29 
Barb.  617.  The  wife  should,  therefore,  sue  alone  by  a  next  friend  other  than 
her  husband  in  such  a  case:  Shennan  v.  Bumham,  6  Barb.  412;  Ackley  y. 
Tarbox,  29  Id.  516;  S.  C,  in  court  of  appeals,  31  N.  Y.  664;  Broumsan  T. 
Giford,  8  flow.  Pr.  394;  Cook  v.  Rawdon,  6  Id.  234;  Smith  v.  Kearney,  9  Id. 
468.  Where  a  bill  is  filed  by  the  husband,  respecting  the  wife's  separatt 
estate,  and  his  interest  is  adverse  to  hers,  as  in  the  principal  case,  she  should 
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be  made  a  iMurty  defendant;  Alston  v.  JoneB^  3  Barb.  Cb.  401;  Hammond  t, 
Pennockf  61  K.  Y.  159.  In  all  these  cases,  OratU  v.  Van  Schoonhoven  is  cited 
as  aathority. 

Pakties  whose  Interbsts  a&s  Advebsb  can  not  bb  Joined  as  com- 
plainants in  a  bill:  McMahon  v.  Rauhr^  3  Daly,  117;  Struppman  t.  MuUerp 
62  How.  Pr.  217;  4  Blatch.  433,  citing  the  principal  case. 

Appointment  of  Guardian  ad  litem. — ^The  doctrine  of  the  principal 
case  on  this  point  is  held  not  to  apply  to  an  appointment  of  a  guardian  ad 
Utent,  which  is  made  by  the  court  and  regulated  by  statute:  Varian  v.  Stevens^ 
2  Duer,  637. 


Gabpenteb  v.  Gbiffin  akd  Spenosb. 

[9  Paxok'b  Ohakgbst,  810.] 

Undeb  Lease  op  Fabm  with  the  C!ows  and  Sheep  thereon  for  a  term 
of  years  at  an  annual  rent,  with  the  foUowing  stipulation:  "Ck>ws  of 
equal  age  and  quality  to  be  returned  at  the  end  of  the  said  term,  and  also 
the  sheep;"  the  property  in  the  cows  and  sheep  on  the  farm  during  the 
term,  whether  they  be  the  same  as  those  originally  received,  or  others 
purchased  by  the  tenant  in  lieu  of  those  which  have  been  sold,  is  in  the 
tenant,  and  the  same  may  be  seized  and  sold  by  his  creditors,  and  the 
lessor  can  not  restrain  such  seizure  and  sale,  without  a  ptoviaion  in  the 
lease  reserving  to  liim  a  lien  on  the  stock  on  the  farm. 

Afplioation  for  dissoluticm  of  an  injunction.  The  defendant 
Spencer  leased  of  one  Fowler  in  1836,  for  the  term  of  fiye  years 
at  an  annual  rent,  a  certain  farm,  with  the  sheep  thereon  and 
thirty  cows,  with  the  following  stipulation:  '*  Cows  of  equal  age 
and  quality  to  be  returned  at  the  end  of  the  said  term,  and  also 
the  sheep."  The  complainant  subsequently  purchased  tlie  farm 
of  Fowler  with  his  interest  in  the  stock,  etc.  In  1839  the  defend- 
ant Oriffin,  a  judgment  creditor  of  Spencer,  levied  on  the  cows 
on  the  farm,  together  with  the  hay,  farming  and  dairy  utensils, 
etc.,  when  the  complainant  filed  his  bill  and  obtained  against 
both  defendants  an  injunction  restraining  any  sale  or  disposi- 
tion of  the  property,  which  injunction  the  defendants  now  ask 
to  have  dissolved.  It  appeared  that  eight  of  the  cows  levied  on 
were  placed  on  the  farm  by  Fowler,  and  nine  others  were  either 
raised  on  the  farm  or  procured  with  the  proceeds  of  cows  and 
sheep  sold.  The  remaining  twenty  had  been  purchased  by 
Spencer  with  his  own  funds. 

C,  Stevens,  for  the  complainant. 

B.  H,  GUleU,  for  the  defendants. 

By  Wai.worth,  Chancellor.  Upon  the  hearing  of  this  appli- 
cation the  injunction  was  directed  to  be  dissolved  so  far  as  re- 


Sept.  1841.]  Cabpenter  v.  Gmffin.  397 

lated  to  the  hay,  farming  tools,  and  dairy  utensils;  as  to  which 
there  was  no  pretense  of  claim  on  the  part  of  the  complainant 
under  the  lease.  The  only  question,  therefore,  which  remains 
for  consideration  relates  to  the  cows;  upon  which  Carpenter 
claims  a  specific  lien,  by  virtue  of  the  contract  which  is  supposed 
to  be  created  by  the  provisions  pf  the  lease  relative  to  the  cows 
and  sheep. 

If  the  lease  had  contained  a  stipulation  that  the  same  stock 
put  upon  the  farm  by  Fowler  should  be  returned  at  the  expira- 
tion of  the  term,  there  could  have  been  no  doubt  as  to  the  com- 
plainant's equitable  right  to  restrain  the  defendant  Spencer  from 
selling  or  otherwise  disposing  of  the  eight  cows  which  are  a  part 
of  those  leased  to  him,  or  any  other  cows,  now  on  the  farm,  pur- 
chased with  the  proceeds  of  the  original  cows  which  had  been 
sold  by  the  lessee  without  authority.  I  infer  from  the  terms  of 
the  lease,  however,  that  it  was  not  contemplated  by  the  parties 
to  that  instrument  that  the  same  cows  which  were  leased  with 
the  farm  should  be  returned  at  the  end  of  the  five  years;  but 
that  the  lessee  should  return  to  his  landlord,  at  the  end  of  the 
term,  thiriy  cows  of  the  same  age,  and  equal  in  value  to  those 
which  were  received  at  the  commencement  of  the  term.  If  such 
was  the  intent  and  meaning  of  the  contract,  I  do  not  see  how 
this  case  can  be  distinguished  from  that  of  Hurd  v.  West,  7  Cow. 
752.  In  that  case  the  supreme  court  decided  that  where  a  cer- 
tain nimiber  of  sheep  were  hired  by  A.  to  6.  at  a  pound  of  wool 
a  head  per  annimi,  and  at  the  expiration  of  the  time  limited,  B. 
was  to  return  to  him  the  same  number  of  sheep  and  of  as  good 
quality,  the  title  to  the  sheep  did  not  continue  in  A. ;  but  that 
the  lessee  might  dispose  of  the  sheep  let,  and  return  other  sheep 
of  the  same  value  at  the  time  appointed  for  the  fulfillment  of 
the  contract  on  his  part. 

In  the  present  case  the  stipulation  in  the  lease  is,  to  return, 
at  the  end  of  the  five  years,  cows  of  equal  age  and  quality; 
which  necessarily  excludes  the  idea  that  the  identical  cows  put 
on  by  the  landlord  were  to  be  returned  to  him  at  the  expiration 
of  the  term.  For  those  cows  could  not  be  of  equal  age,  al- 
though they  might  possibly  be  of  equal  value,  with  the  thirty 
cows  when  they  were  put  on  to  the  farm  in  January,  1837. 
Contracts  of  this  kind  were  very  common  in  Scotland  previous 
to  the  commencement  of  the  present  century.  Lessors  of  real 
estate  there,  the  better  to  enable  their  tenants  to  cultivate  and 
jcsaxTj  on  the  farms  leased  to  them  for  a  term  of  years,  were  in 
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the  habit  of  deliyering  to  the  tenant,  at  the  commencement  of 
the  tenn,  grain  for  seed,  cattle  to  stock  the  farm,  and  imple- 
ments of  husbandry;  under  a  stipulation  in  the  lease  that  the 
like  property,  in  quantity  and  qimlity,  should  be  returned  by 
the  tenant  at  the  expiration  of  the  lease.  And  the  property 
thus  let  with  the  farm  was  in  the  language  of  the  country  called 
steelbow  goods:  See  2  Bell's  Law  Diet.,  art.  Steelbow  Goods; 
Ersk.  Inst. ,  b.  2,  tit.  6,  sec.  12.  In  relation  to  goods  thus  let  with 
the  farm,  it  has  been  held  that  whether  they  be  grain  which  is 
necessarily  consiuned  in  the  using,  or  cattle  or  implements  of 
husbandry  which  are  not  usually  considered  as  fungibles,  they 
are  the  goods  of  the  tenant,  and  may  be  attached  and  sold  for 
the  payment  of  his  debts:  TrwmbuU  y.  jEer,^  Morrison's  Diet, 
of  Deds.  14,  777.  And  Lord  Stair,  in  speaking  of  contracts  of 
mviuum^  that  is,  the  delivery  of  property  to  be  restored  in  the 
same  kind  and  quality,  but  not  in  the  same  property  specific* 
ally,  says:  ''I  have  no  doubt  but  oxen,  kine,  and  sheep  are 
mutuable;  as  is  ordinary  in  steelbow  goods,  which  are  delivered 
to  the  tenant  of  the  land  for  the  like  number  and  kind  at  his 
removal:"  Stair's  Inst.,  b.  1,  tit.  11,  sec.  4. 

It  is  unquestionably  competent  for  the  landlord,  in  cases  of 
this  description,  to  make  a  contract  which  will  secure  to  him  an 
equitable  lien  upon  the  property  put  upon  the  farm  for  the  use 
of  the  tenant,  or  on  the  proceeds  tliereof  so  far  as  the  same  can 
be  traced  and  identified.  The  case  of  BtUler  v.  Mc  Vicar,  re- 
ferred to  in  Bell's  Illustrations  of  the  Law  of  Scotland,  may 
have  been  decided  upon  the  ground  of  such  a  stipulation  in  the 
lease;  though  in  one  report  of  the  case,  the  court  appears  to 
have  based  its  decision  upon  the  ground  of  a  tacit  hypothec  of 
all  the  tenant's  proi)erty  on  the  farm  for  the  rent  of  the  current 
year,  and  that  the  steelbow  goods  were  to  be  considered  as  a 
part  of  the  rent  of  the  farm  for  the  last  year  of  the  term,  when 
they  were  to  be  restored:  3  Faculty  CoL,  No.  144;  5  Bro.  Sup. 
to  Diet,  of  Dec.  899.  In  the  statement  of  that  case  by  Morrison, 
it  appears  that  the  landlord  had  inserted  a  special  stipulation  in 
the  lease  that  if  the  tenant  should  be  distressed  by  legal  dili- 
gence, or  his  means  or  effects  in  any  way  endangered  so  as  to 
prevent  him  from  being  in  a  situation  to  perform  the  condi- 
tions of  the  lease,  the  landlord  might  seize  upon  the  steelbow 
goods  brevi  manu^  and  apply  the  same  to  his  own  use,  for  ex- 
tinction of  all  claims  and  demands.  Under  this  clause  of  the 
lease,  the  tenant  having  died  bankrupt,  the  landlord  unques- 

1.  Turnf>%Uly,Ker, 
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tionably  had  the  right  to  take  the  goods  into  his  possession  for 
the  securiiy  of  his  debt;  and  was  therefore  entitled  to  a  prefer- 
ence over  the  pursuers  who  claimed  as  creditors  of  the  estate  of 
the  tenant:  See  Mor.  Diet,  of  Deds.  6209.* 

Without  any  stipulation  on  the  subject,  it  is  impossible  to 
discover  upon  what  principle  the  complainant,  in  the  present 
case,  can  claim  the  right  to  the  cows  which  have  been  purchased 
by  the  tenant  with  his  own  funds,  or  the  hay  and  farming  tools 
and  dairy  utensils  on  the  farm,  in  which  the  landlord  never  had 
any  right  or  interest;  so  as  to  deprive  the  creditor  of  Si>enoer 
of  the  right  to  levy  on  such  pro]>erty  for  the  satisfaction  of  his 
debt.  As  to  the  eight  cows  remaining  of  those  which  were  put 
on  to  the  farm  at  the  commencement  of  the  term,  and  those 
which  have  been  bought  with  the  avails  of  cows  or  sheep  which 
have  since  been  sold  by  the  tenant,  there  might  have  been  some 
room  for  resisting  the  claim  of  the  creditor  to  a  preference,  by 
virtue  of  his  execution,  if  the  term  had  expired  before  the  prop- 
erty was  levied  on;  so  as  to  have  entitled  the  complainant  to  an 
immediate  return  of  the  cows  and  sheep  mentioned  in  the  lease, 
according  to  the  stipulation  therein  contained.  But  applying 
the  well-established  principles  of  law  to  the  written  contract 
between  the  landlord  and  his  tenant,  in  this  case,  I  am  bound 
to  decide  that  the  legal  title  to  the  cows  and  sheep  put  on  to  the 
farm  at  the  commencement  of  the  term  passed  to  the  tenant,  so 
as  to  give  him  the  right  to  dispose  of  them,  and  to  subject  them 
to  seizure  and  sale  for  his  debts.  By  the  lease  the  landlord  has 
not  secured  to  himself  any  legal  or  equitable  lien  upon  those 
cows  and  sheep,  or  upon  others  that  may  be  brought  on  to  the 
farm  by  the  tenant,  but  which  shall  not  belong  to  him  at  the 
expiration  of  the  lease.  And  he  has  only  the  right  to  compel 
Spencer,  at  the  end  of  the  term,  to  restore  to  him  an  equal 
number  of  cows  and  sheep  of  the  same  ages  as  those  leased  with 
the  farm  at  the  time  the  tenancy  conmieuoed,  and  of  the  same 
value. 

The  injunction  must  therefore  be  dissolved  as  to  both  defend- 
ants. The  denial  in  the  answer  of  Griffin  is  as  strong  as  the 
allegations  in  the  bill,  both  being  founded  on  information  and 
belief  merely. 

Affbovkd  AiTD  lOLLOWXD  in  Seed  v.  Abbey,  2  N.  T.  Sup.  Ct.  381,  a  very 
idniilar  case,  in  which  it  was  held,  that  where  sheep  were  delivered  in  July, 
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1869,  to  be  retained  in  September,  1871,  "in  as  good  condition  and  age  ai 
when  taken,"  the  tnuieaction  was  a  sale,  and  not  a  bailment.  See  the  note 
to  8mUh  ▼.  Olark,  34  Am.  Deo.  215.  See  also  Jenkins  v.  Eiehelberger,  23  Id. 
691. 


Whelpley  v.  Van  Epps. 

[9  PaIOB'h  Chaxcxbt,  833.] 

JUBAT  TO  Answse  ts  Fobm  ot  Cebtipicatb  by  the  officer,  that  the  defendant 
swore  that  the  "facts,"  instead  of  the  "matters,"  stated  in  the  answer 
"were  true,"  instead  of  "are  true,"  is  sufficient. 

MonoN  to  strike  defendant's  answer  from  the  files  on  aooount 
of  an  imperfection  in  the  jurat. 

ff,  O.  Whdpley^  for  the  complainant. 
Cyrua  Stevens,  for  the  defendant. 

By  Walworth,  Chancellor.  Two  objections  are  made  to  the 
form  of  the  jurat  in  this  case:  1.  That  the  defendant  swears 
that  the  facts  were  true,  in  the  past  tense;  and,  2.  That  he 
merely  swore  that  the  facts  stated,  in  the  answer,  and  not  the 
matters  therein  stated  were  true.  The  jurat  is  in  the  usual  and 
proper  form,  so  far  as  relates  to  the  matter  of  the  first  objection. 
It  is  not  in  the  form  of  an  affidavit  in  the  present  tense;  but  is 
a  certificate  of  the  officer,  stating  what  the  defendant  had  sworn 
to.  And  it  is  properly  in  the  past  tense,  certifying  that  the  de- 
fendant appeared  before  him  at  the  time  therein  specified,  and 
swore  that  the  facts  stated  in  the  answer  were  true;  that  is,  that 
they  were  then  true. 

The  second  objection  is  equally  untenable.  Although  the 
officer,  by  inadvertence  in  administering  the  oath,  or  by  mistake 
in  drawing  up  the  jiurat  to  the  answer,  has  substituted  facts  for 
matters,  which  latter  is  the  word  used  in  the  eighteenth  rule, 
prescribing  the  manner  in  which  bills,  answers,  and  petitions 
shall  be  verified  upon  oath,  the  jurat  is  sufficient.  The  rule 
merely  specifies  the  substance  of  the  oath  to  be  administered  to 
the  party,  and  not  the  precise  words  which  are  to  be  used.  And 
there  can  not  be  a  doubt,  in  this  case,  that  if  any  allegation  in 
this  answer  was  known  by  the  defendant  to  be  false,  at  the  time 
he  swore  to  the  same,  he  might  be  convicted  of  perjuiy,  upon 
proof  of  such  knowledge.  The  word  facts,  as  stated  in  this  jurat, 
means  the  same  thing  as  matters;  that  is,  the  matters  in  the 
answers  which  are  therein  stated  as  facts. 

The  motion  must  therefore  be  denied,  with  eight  dollars  costs. 
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And  the  complainant  is  to  have  the  same  time  to  file  his  xeplioa- 
tion  to  the  answer,  after  the  entry  of  the  order  npon  this  deois- 
ion»  as  he  had  when  the  motion  was  made. 
Order  accordingly. 

VxBinaATiOH  OF  A  FtBADuro  need  not  be  in  the  exact  words  of  the  statute, 
m  Bubetuitial  oomplienoe  being  raffiotent:  Bcwghen  y.  Nolan,  53  How.  Pr. 
486,  citing  the  prindpal  case.  It  la  dted  also  in  Sehoolcrqft  v.  T^hompion^  7 
Id.  449,  on  the  pohit  ai  to  whether  or  not  a  verification  of  a  oonf  earion  of  Jndg- 
■MBttotheefflMt  thaf  thefaoti^alated  tbrnin 'Sure  tnte**  iaanffioientte 
eoffvr  the  entire  oontenti  d  the  ■tatemeut.    But  tile  pcrfnt  la  not  deoided. 


4 


y 


•   «      -• 


OASES 

JX  TBM 


SUPREME  COURT 


NOBTH  OABOLINA. 


BlTEHB  V.  LOYENGOOOD. 

(9  TlWDTtTili  L4W,  90.] 
PMnmSOET  Non   OxVSN  DT   GoNSIDnLlTIOH   TSAT  A  PABanr  WILL  W] 

ittAW  Bid  made  on  a  sale  of  publio  lands  is  frandiilent  and  void. 

AmAL  from  superior  court  of  Cherokee  county.  One  of  the 
oonditionfl  at  a  sale  of  public  lands  was  that  the  highest  bidder 
should  giye  a  bond  before  the  middle  of  the  day  succeeding  the 
sale,  or  otherwise  the  next  highest  bidder  could  take  the  land. 
Plaintiff  was  the  highest  bidder  for  a  certain  tract,  and  deiend- 
ant,  the  next  highest  bidder,  gave  him  a  note  for  one  hundred 
dollars,  in  consideration  of  his  failing  to  comply  with  the  con- 
dition of  the  sale.  Plaintiff  did  not  comply  with  the  condition 
of  the  sale  and  brought  this  suit  upon  the  note.  The  defendant 
contended  that  the  note  was  void,  the  consideration  being  fraud- 
ulent, but  the  court  instructed  the  jury  that  the  consideratioii 
was  sufficient.    Verdict  for  plaintiff.    Defendant  appealed. 

Ihmcis,  for  the  defendant. 

Bynunig  contra. 

Dakisl,  J.  If  the  plaintiff  intended  to  comply  with  the 
terms  of  the  sale,  but  failed  in  consideration  of  the  defend- 
ant's executing  to  him  the  note,  then  the  conspiraqr  had  the 
effect  of  depriving  the  state  of  so  much  of  the  purchase  money 
as  made  up  the  difference  between  the  two  bids;  and  such  a 
transaction,  we  think,  was  fraudulent  towards  the  state.  The 
''s  counsel  contends,  that,  if  the  parties  intended  to  de- 
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fmnd  the  state,  it  oonld  be  taken  adyantage  of  by  the  state  only, 
and  not  hj  the  defendant,  who  has  reaped  the  benefit,  and  was 
a  parUoepa  criminis  in  the  tzansaction.  We  are  of  a  different 
opinion.  The  hiw  prohibits  eyery  thing  which  is  conira  bonoa 
mares^  and,  therefore,  no  contract,  which  originates  in  an  act 
contrary  to  the  tnie  principles  of  moraliiy,  can  be  made  the  sub- 
ject of  complaint  in  the  courts  of  justice.  It  has  been  repeat- 
edly decided  in  England,  that  the  yendor  of  goods  could  not 
recoyer  the  price  of  the  yendee,  when  he  had  aided  the  yendee, 
either  in  packing  or  otherwise,  to  defraud  the  reyenue  laws  of 
that  country:  Clugas  y.  Penabena^  4  T.  B.  466;  WayweU  y. 
Beed,*  5  T.  B.  599.  So  a  contract,  which  is  a  fraud  on  a  third 
person,  may,  on  that  account,  be  yoid  as  to  the  parties  to  it,  as 
where  A.  succeeded  B.  in  a  house,  and,  not  being  able  to  pay  for 
the  furniture,  proposed  to  D.,  his  friend,  to  advance  money  for 
him,  who  accordingly  treated  with  B.,  and  agreed  to  purchase 
the  furniture  for  A.  at  seyenly  pounds,  which  sum  he  paid  B.; 
but  there  was  a  private  agreement  between  A.  and  B.  that  A. 
should  pay  a  further  sum  of  thirty  pojonds,  oyer  and  above  the 
seyeniy  pounds;  and,  in  pursuance  thereof,  A.  gave  B.  two  prom- 
issory notes  of  fifteen  pounds  each,  for  that  sum:  Held,  that  he 
could  not  recover  on  the  notes,  as  the  private  agreement  was  a 
fraud  upon  D.,  who  had  advanced  the  seveniy  pounds  in  con- 
fidence that  it  was  the  whole  consideration:  Jackson  v.  Duchaire^ 
8  T.  B.  551.  So  where  a  sureiy  gave  a  guaranty  to  A.  for  a  certain 
amount  of  goods  to  be  sold  to  B.,  and  the  latter  agreed  to  pay 
ten  shillings  per  ton  beyond  the  market  price,  in  liquidation  of 
an  old  debt  due  to  A.,  without  communicating  the  bargain  to 
the  surety;  held,  that  it  was  a  fraud  upon  the  latter,  and  the 
guaranty  was  void:  Pidcock  v.  Bishop,  10  Eng.  Com.  L.  197.* 
Lord  Mansfield  said,  in  Eolman  v.  Johnsiotiy  Cowp.  343,  ''  the 
objection  that  a  contract  is  immoral  or  illegal,  as  between  plaint- 
iff and  defendant,  sounded  at  all  times  very  ill  in  the  mouth  of  the 
defendant.  It  is  not  for  his  sake,  however,  that  the  objection  is 
even  allowjdd;  but  it  is  founded  in  general  principles  of  policy, 
which  the  defendant  has  the  advantage  of,  contrary  to  the  real 
justice  as  between  him  and  the  plaintiff,  by  accident,  if  I  may 
say  BO.  The  principle  of  public  policy  is  this:  ex  doJo  mdlo  rum 
oriien  actio.  No  court  will  lend  its  aid  to  a  man,  who  founds 
his  cause  of  action  upon  an  immoral  or  illegal  act.  If,  from  the 
plaintiff's  own  stating  or  otherwise,  the  action  appears  to  arise 
ex  turpi  causae  or  the  transgression  of  a  positive  law  of  the 

1.  ClmffM  ▼.  Pmakma.         3.  Wdywull  t.  Betd,        8.  10  Eng.  Com.  L.  376;  S  B.  Ii  0. 605. 
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eoimtry,  ihen  the  oonrfeflajB  he  has  no  right  to  heaamsted.  It  is 
upon  this  grofmd  the  court  goes;  not  for  the  sake  of  the  deieiid- 
mt,  bat  because  they  will  not  lend  their  aid  to  soch  a  phdntiff/* 
We  are  of  the  opinion  that  the  agreement  in  this  case  was  in  pur- 
suance of  a  fraadnlent  des^  to  depriyethe  state  of  a  &ir  price 
for  its  land,  and  that  the  plamtiff  ought  not  to  reeover.  There 
must  be  a  new  trial. 

By  CouBT.     New  trial  awarded. 


CONTBAOia  DUIONKD  TO  DbVRAUD  THI  GOVEBNICXVT  ABB  TfJ.SftAL,  ftod  M- 

tkms  baaed  thereon  can  not  saooeed  in  any  ooart  of  jnetioe:  Bogen  t.  Wtdkr, 
f  Am.  Dee.  708;  OiilU  T.  IForvi,  18  Id.  SU. 


Saukdebs  V.  Bavtsbmas. 

[9  TiBnfJi'e  Ii4W,  8S.) 
Dmbr  will  hot  I^b  vqb  False  Bbpbs8bntatb>ns  where  the  plaintiff  hf 

xeaaonable  diligence  ooold  have  infonned  himaelf  of  the  truth  ai  the 

matter. 
Whbbb  Vbndob  Mbuuepresekts  Valub  or  Land  lying  in  a  neighboring 

ooonty,  the  vendee  can  not  maintain  an  action  for  deceit  though  he  haa 

never  seen  the  land,  ae  he  haa  it  in  hie  power  to  aaoertain  its  valne. 

Appeal  from  the  superior  court  of  Gabarrus  oouniy.  The 
t>pinion  states  the  case. 

Bayden,  for  thejplaintiff. 
Barringer,  contra. 

DAKnsLy  J.  The  defendant  (in  the  couniy  of  Oabarms) 
sold  to  the  plaintiff  a  tract  of  land,  lying  in  the  neighbor- 
ing couniy  of  Davie,  which  land  the  plaintiff  had  neyer  seen. 
At  the  time  of  the  contract  and  at  the  time  of  the  execution  of 
the  deed,  the  defendant  said  that  the  land  was  worth  about 
three  dollars  per  acre — that  it  had  sold  for  five  or  six  hundred 
dollars,  and  that  it  was  good  land.  It  was  alleged  bj  the  plaint- 
iff that  those  assertions  were  all  false,  and  known  to  be  false  by 
the  defendant  when  he  made  them.  The  judge  informed  the 
jury  that  an  action  of  deceit  would  not  lie,  admitting  that  the 
representations  were  false  and  fraudulent,  if  it  was  the  plaint- 
iff's own  fault  not  to  have  informed  himself  of  the  truth  of  the 
matter,  if  by  reasonable  diligence  he  could  have  done  so;  that 
if  he  could  have  informed  himself,  as  to  the  Talue  of  the  land, 
by  going  upon  it  and  there  making  an  examination  for  himself, 
or  if  he  could,  by  making  inquiries,  hare  ascertained  for  what 
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amount  it  sold  (as  he  might  have  done  in  this  case),  he  could  not 
maintain  the  action,  though  the  a£5rmation  were  false;  that  if 
he  could  have  ascertained  the  truth  by  reasonable  diligence,  it 
was  his  own  foUj  to  trust  to  the  representations  of  the  vendor. 
We  do  not  see  any  error  in  this  charge  of  the  court.  The  true 
rule  is  stated  to  be,  that  the  seller  is  liable  to  an  action  of  de- 
ceit, if  he  misrepresent  the  quality  of  the  thing  sold,  in  some 
particulars  in  which  the  buyer  has  not  equal  means  of  knowledge 
with  himself;  or  if  he  do  so  in  such  a  manner  as  to  induce  the 
buyer  to  forbear  making  the  inquiries,  which  for  his  own  aaoci- 
rity  and  advantage  he  would  othanvise  have  made:  2  Kenfs 
Com.  487.  The  misrepresentation  must  be  of  a  kind,  the  false- 
hood of  which  was  not  readily  open  to  the  oiiher  party:  Per 
Taylor,  C.  J.,  Fagan  v.  Newwn^  1  Dev.  22.  The  cases  have 
gone  so  far  as  to  hold,  that  if  the  seller  should  ever  falsely 
afi&im,  that  a  particular  siun  had  been  bid  by  others  for  the 
property,  by  which  means  the  purchaser  was  induced  to  bny, 
and  was  deceived  as  to  the  value,  no  relief  was  to  be  afforded; 
for  the  buyer  should  have  informed  himself  from  proper  sources 
of  the  value,  and  it  was  his  own  folly  to  repose  on  such  asser- 
tions, made  by  a  person  whose  interest  might  so  readily  prompt 
him  to  invest  the  property  with  exaggerated  value:  2  Kent's 
Com.  486,  3d  ed.;  1  Boll.  Abr.  101;  Leabins  v.  Clisael,  1  Sid. 
146;  1  Lev.  102;  Lysney  v.  SeU^,  2  Ld.  Baym.  1118.  If 
the  false  representation  had  been  made  of  the  rent,  then  it 
seems  that  it  would  sustain  the  action:  2  Kent's  Com.  487,  8d 
ed.,  in  note,  where  all  the  authorities  are  collected.  In  this 
case  the  plaintiff  might  have  had  equal  knowledge  with  the  de- 
fendant of  the  value  of  the  land,  if  he  had  used  zeaaonable  dil- 
igenoe. 
We  think  that  the  judgment  must  be  affinued. 

By  CouBT.    Judgment  affirmed. 

Dbcstt  Lixb  tor  FAiiSX  Befresimtations  in  Salb  of  Lajcb  m  respaote 
the  quality  of  the  land:  Journey  v.  HtnU,  1  Am.  Dec.  202;  but  see  Oiniblin  ▼. 
Harrison,  2  Id.  720;  or  as  to  the  title:  Boettoick  v.  Lewis,  2  Id.  73  and  note; 
Cvlver  v.  Avery ^  22  Id..  586;  or  as  to  the  privileges  annexed  to  the  land: 
Monell  V.  Colden,  7  Id.  390;  or  as  to  the  inomnfaraiiees:  Bcieon  v.  Brontont  11 
Id.  440;  or  as  to  its  value:  Bean  v.  Herriek,  28  Id.  176.  The  principal  caaa 
was  approved  in  Lytle  v.  Bird,  3  Jones'  Law,  224;  and  Walshv,  HaU,  66  N.  C. 
242.  It  was  cited  to  the  point  that  the  law  does  not  give  an  action  against 
a  vendor  for  a  false  affirmation  as  to  the  valne  of  the  thing  sold,  in  Seixar  v. 
Wikon^  4  Ired.  Law,  513,  and  regarded  as  aathority  for  the  position  that  a 
parchoser  is  not  entitled  to  an  action  of  deceit  if  he  may  readily  inform  hiai- 
self  of  the  truth  of  the  facte  represented,  in  Gapehairt  v.  Mhoon,  5  Jones'  Ef. 
182;  Etheridge  v.  Vemoy,  70  N.  C.  724. 
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Newsom  v.  Akdebson. 

[3  fMCPKTJi'B  Law,  43.] 

TsnPAflB  Lm  whxtbxb  Ivjurt  is  Wilutitl  ob  not,  if  the  injnriom  act 
is  the  immediate  result  of  the  force  originally  applied  by  the  defendant, 
and  the  plaintiff  ia  injured  thereby;  thus,  where  defendant  eat  trees  on 
his  own  land  and  one  accidentally  fell  on  the  land  of  the  plaintiff,  the 
latter  may  maintain  an  action  of  trespass. 

Tbb8Pabs  qtuire  clausum  /regit.  The  defendant  was  catting 
trees  on  his  own  land,  when  one  of  them  accidentally  fell  on  the 
land  of  the  plaintiff.  The  defendant  did  not  act  designedly  or 
negligently,  and  it  did  not  appear  that  there  was  any  actual  in- 
jury to  the  land.  The  plaintiff's  counsel  moyed  the  court  to  in- 
struct the  jury  that  this  constituted  a  trespass  on  the  part  of  the 
defendant.  The  court  refused.  The  instruction  giyen  sufficiently 
appears  from  the  opinion.  Verdict  and  judgment  for  defend- 
ant   Plamtiff  appealed. 

J.  T.  M[>rehead,  for  the  plaintiff. 

No  co^msel  appeared  for  the  defendant  in  this  court 

Daki7L,  J.  To  sustain  trespass,  the  injury  must  in  general 
be  inuTtediate,  and  committed  with  force,  eitiier  actual  or  im- 
plied. If  the  injurious  act  be  the  immediate  result  of  the  force 
origirally  applied  by  the  defendant,  and  the  plaintiff  be  injured 
thereby,  it  is  the  subject  of  an  action  of  trespass  vi  el  armta,  by 
all  ^Jie  cases,  both  ancient  and  modem,  and  it  is  immaterial 
wh'<sther  the  injury  be  willful  or  not:  Leame  y.  Bray,  3  East,  599;  2 
Lf  igh's  N.  P.  1402.  We  think  that  the  charge  of  the  judge  was  in- 
correct, when  he  said,  'Hhat  the  plaintiff  could  not  recoyer,  unless 
the  tree  was  designedly  or  carelessly  f eUed  by  the  defendant,  so 
as  to  fall  on  the  plaintiff's  land,  or  that,  by  falling  on  the  plaint- 
KTs  land,  it  had  fallen  on  his  grass  or  yegetable  growth  of  some 
kind."  The  grctund  of  the  action,  quare  clausum  fregiiy  is  the 
injury  to  the  possession:  3  Bl.  Com.  210;  1  T.  B.  480;'  and  that 
whether  the  injury  extends  to  the  plaintiff's  land  in  the  mineral 
or  yegetable  Hngdom.  Is  not  the  felling  of  trees  on  a  person's 
land}  and  inoumbering  it  wi^  rubbish,  an  injiuy  to  the  posses- 
sion ?  We  think  it  is.  Where  a  master  ordered  his  seryant  to  lay 
down  a  quAutiiy  of  rubbish  near  his  neighbor's  wall,  but  so  that 
it  might  uot  touch  the  same,  and  the  seryant  used  ordinary  care 
in  executing  the  orders  of  his  master,  but  some  of  the  rubbish 
naturA^ly  ran  from  the  pile  against  the  wall,  it  was  held  that  tfatt 

1.  Smith  ▼.  ifiltef . 
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master  mm  liaUe  in  izespasB:  Qregory  t.  Fiper^  17  Eng.  Ck>m. 
L.454.' 
We  eze  of  ibe  opimon  that  fheie  must  be  a  new  tziaL 

'Bj  OooBT.    New  tiial  awarded. 

Tkupin  Lot  wttEBi  LfjvBT  n  hov  Wxlufuii  Imt  b  the  rstiill  of  nif^- 
|«Boe:  Pwdmi  t.  JTidbqf,  0  Am.  Deo.  210;  or  b  the  immodUte  or  oatual 
oooMqnenooof  thoaotsCWOsT.  Aoam»  10  Id.  284.  And  it  io  no  Jwtifioatloa 
Ihal  a  tTMpiM  WM  oommitfeed  under  a  mlitake. 


L  lTlBf.OoaB.L.SMstB.aam. 
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Wade  v.  Fettiboiib. 

[11  Ohio,  67.] 

Wbibi  tbm  JxjvQwarr  Crxditob*8  Attorney  Pubohasm  at  ths  Bzicir« 

now  Sale,  the  purchase  will,  at  the  creditor's  election,  he  deemed  to 

have  heen  made  for  his  henefit;   but  this  election  most  be  exerdsed 

within  a  reasonable  time;  twenty-five  months  is  too  long  a  time  to  wait. 

Bill  in  chanoexy,  by  which  oomplainant,  the  agent  of  the 
liiami  exporting  company,  seeks  to  hold  the  defendant  as 
trustee  for  such  company  of  certain  lands  purchased  at  execu- 
tion sale  by  the  defendant,  the  then  attorney  for  the  complain- 
ant, the  plaintiff  in  the  action  in  which  the  execution  issued. 
Although  the  defendant,  after  the  purchase,  recognized  the 
company's  right  to  the  benefit  of  the  purchase,  yet  more  than 
two  years  elapsed  without  their  taking  advantage  thereof,  dur- 
ing which  time  the  master's  costs  were  settled  by  the  def  endant* 

PoweU^  for  the  plaintiff. 

Fmch^  cordra. 

By  Court,  Lane,  0.  J.  The  groimd,  upon  which  the  defend- 
ant claims  the  right  to  withdraw  his  offer  to  relinquish  his  title 
to  the  land,  is  because,  he  says,  that  offer  was  made  to  the  com- 
pany, but  that  he  has  discovered  Wade  claims  the  title,  as  his 
own,  and  not  for  the  benefit  of  the  company.  Much  of  the 
aigument  is  devoted  to  the  examination  of  the  proofs  bearing 
on  this  point.  It  will  be  tmnecessary  for  us  to  notice  this,  be- 
cause, in  our  opinion,  the  case  will  be  decided  upon  principles^ 
among  which,  this  loses  its  character  and  importance. 

Pursuing  the  facts,  in  the  order  of  their  occurrence,  the  first 
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proposition  to  be  considered,  is,  whether  the  attorney  or  so- 
licitor can  purchase,  at  a  sale  under  the  execution,  which  his 
client  is  seeking  to  enforce;  as,  between  him  and  the  debtor,  as 
between  him  and  third  persons,  such  sale  is  without  objection; 
but  it  is  another  question,  between  him  and  his  client,  when 
the  law  creates  confidential  relations.  The  attorney  is  retained 
for  the  purpose  of  doing  all  in  his  power,  to  advance  the  client's 
interests,  and,  especially,  that  the  property  should  produce 
enough,  by  sale,  to  pay  the  whole  debt.  For  this  purpose,  al- 
though not  the  agent  of  the  law,  in  making  sales,  he  has  a  large 
control,  as  to  the  management  of  the  execution.  Without  ad- 
verting to  other  means  of  influence,  he  can  select  his  time  to  set 
the  machinery  of  the  law  in  motion,  and  he  can  coimtermand 
or  postpone  it,  for  the  purpose  of  obtaining,  for  his  client,  a 
better  price.  But,  if  he  were  permitted  to  purchase,  it  would 
be  his  interest  to  buy  at  the  least  price;  his  personal  interest, 
therefore,  would  be  adverse  to  that  of  his  client,  especially  if 
the  property  did  not  produce  enough  to  pay  the  whole  debt. 
He  would  be  enabled  to  gain,  by  sacrificing  his  client's  interest, 
and  the  lower  the  price,  the  greater  would  be  his  advantage, 
and  the  greater  his  client's  loss.  To  prevent  this  collision  of 
interests — to  destroy  the  temptation  of  abusing  opportunities, 
for  obtaining  personal  advantages,  at  the  expense  of  confiden- 
tial obligations,  by  sacrificing  interests  which  he  is  bound  to 
protect — ^the  law  imposes  upon  those  who  stand  in  fidnciaiy  re- 
lations, the  disability  of  acquiring  interests  inconsistent  with 
such  relation.  It  does  not  inquire  whether  the  act  was  honest 
or  advantageous;  but  gives  the  protected  party  all  advan- 
tage of  the  act  done.  This  doctrine  is  universally  applicable  to 
trustees,  executors,  agents;  and  it  nowhere  is  of  more  forcible 
application,  than  to  an  attorney,  purchasing  under  an  execution, 
where  the  whole  debt  is  not  paid:  8  Ohio,  552;^  9  Id.  117;  5 
Watts,  803.^ 

The  case,  then,  is  one  in  which,  although  Pettibone  acted  in 
entire  good  faith,  his  client  may  step  in,  and  claim  the  benefit 
of  his  purchase,  unless  it  was  made  with  their  assent.  He 
claims  that  assent  may  be  inferred,  after  they  did  not  answer 
the  letter  in  which  he  communicated  information  about  the  sale, 
and  asked  their  instructions.  We  do  not  intend  to  determine 
whether  such  assent  can  be  presumed  from  this  omission.  And 
it  is  of  no  consequence,  in  the  present  case,  because,  by  his 

letter  of   the  twenty-ninth  of  November,  he  cheerfully  relin- 

*^  -  ■  ■  - 

1.  Armttrong  v.  Huston.  2.  LtUenring  ▼.  Black  ;  S.  C.»  30  Am.  Dec.  322. 
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qnished  all  benefit  of  the  purchase,  to  the  company.  This  act 
was  a  reoognition  of  his  confidential  relations;  and  it  authorized 
the  company,  or  Wade,  their  trustee  (whom,  on  this  ezaminiv- 
tion,  we,  at  present,  regard  as  identical  with  the  company),  to 
demand  of  Pettibone,  to  hold  his  rights  for  their  benefit,  and 
to  be  substituted  in  his  place.  Negotiations  were  then  opened 
between  the  parties  for  the  sale  of  the  land,  which  continued 
until  April,  1837,  when  Wade  signified  his  intention  to  be  in 
Delaware,  to  mature  the  arrangement  during  the  ensuing  month. 
Up  to  this  time,  the  rights  of  the  parties  were  clear;  and  had 
an  application  been  then  made,  we  should  have  found  no  diffi- 
culty of  entertaining  a  suit,  to  give  the  title  to  the  plaintiff. 

But,  before  Wade  or  the  company  could  claim  the  benefit  of 
this  purchase,  it  is  plain  they  must  absolve  Pettibone  from  his 
responsibilities,  and  pay  the  expenses  of  acquiring  the  title. 
Pettibone  had  a  claim  for  his  own  fees.  He  was  responsible  to 
the  master,  for  the  expenses  of  the  sale,  and  he  stood  liable  to 
the  master  for  the  immediate  adjustment  of  the  purchase  money; 
for,  although  Wade  might  elect  to  assume  the  purchase,  it  is 
not  clear  that  Pettibone  could,  even  then,  compel  them  to  take 
it,  and  certainly  not,  without  litigation,  in  which  the  master 
ought  not  to  be  inyolved.  In  this  stage  of  the  case,  Pettibone 
had  a  right  to  expect  from  the  plaintiff,  an  early  close  of  the 
affikir. 

Instead  of  this,  not  a  step  was  taken  or  a  movement  made 
towards  the  completion  of  the  purchase,  from  April,  1887,  to 
June,  1839.  During  this  period  of  twenty-five  months  no  effort 
was  made  either  to  pay  to  Pettibone  his  just  claim,  or  to  release 
him  from  his  responsibilities  to  the  master.  And  if  we  may 
trust  the  answer,  when,  in  the  spring  of  1839,  the  master  had 
exacted  from  Pettibone  security  for  the  prompt  payment  of  the 
purchase  money,  and  when  Pettibone  visited  Cincinnati,  in 
June,  1839,  on  this  errand,  but  the  plaintiff  could  not  be  found. 
He  therefore  paid  the  money  over  to  the  company. 

The  phase,  therefore,  which  the  case  assumes,  is  not  as  to  the 
existence  of  the  original  right,  but  whether  it  has  not  been  lost 
by  delay.  This  long  slumber — ^this  unaccountable  and  inex- 
cusable neglect  of  duties — seems,  to  the  court,  a  sufficient 
answer  to  a  plaintiff  who  is  seeking,  in  chanceiy,  to  assert 
rights. 

Bill  dismissed. 


Attobnet  Pubchasino  at  Execution  Sale. — Where  an  attorney  par- 
chases,  in  his  own  name,  for  one  of  two  ezecntion  pbuntifb,  the  purchase 
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will  inure  to  the  benefit  of  both  plaintifle:  Leiienring  v.  Black,  20  Am.  Deo. 
822.  That  the  attomej  can  not  bind  hie  olient  by  a  pnrohaee  at  the  ezeoa- 
tloQ  lale  merely  by  Yirtae  of  hii  general  aathori^,  lee  BeardaUif  ▼.  Bool,  • 
Id.  880. 


Davidbok  v.  Boot. 

[11  Omo,  96.] 
Tbm  Idxa  or  A  JuDOioaiT  is  not  Loot  by  the  division  of  the  oonnty,  so  thai 
land  a£feoted  by  the  lien  falls  without  the  old  ooonty,  in  the  abaenoe  of 
legislation  taking  away  the  lien. 

Bill  in  chanoexy.    The  opinion  statoB  the  case. 

By  Court,  Wood,  J.  This  is  a  bill  in  chanoexy,  filed  by  the 
vendor,  against  the  vendee,  to  compel  the  specific  ezecotlon  of 
a  contract,  by  him,  for  the  purchase  of  one  undivided  third  part 
of  two  acres  of  land,  in  the  township  of  Portland,  in  the  county 
of  Erie,  with  the  improvements  thereon.  This  contract  was  exe- 
cuted between  the  parties  on  the  second  day  of  June,  1838;  and, 
by  its  terms,  the  consideration  agveed  to  be  paid  was  two 
thousand  five  hundred  dollars;  one  thousand  dollars  was  paid 
in  hand;  five  hundred  dollars  was  agreed  to  be  paid  on  the  sixth 
of  July,  1838;  five  hundred  dollars  on  the  sixth  of  July,  1839; 
and  two  hundred  and  fifty  dollars  on  the  sixth  of  July,  1840; 
the  deferred  payments  bearing  interest.  The  two  last  install- 
ments of  seven  hundred  and  fifty  dollars,  with  the  interest 
thereon,  remain  unpaid. 

The  respondent,  in  his  answer,  admits  these  facts,  and  avers 
his  readiness  to  comply  with  the  terms  of  the  contract,  provided 
he  can  do  it  with  safety  to  his  own  interest;  but  insists  upon 
the  in&bility  of  the  complainant  to  make  him  a  good  title,  on 
completing  the  payments;  and  the  doubt  arises  under  the  fol- 
lowing circumstances:  At  the  December  term  of  the  court  of 
common  pleas  of  Huron  county,  1837,  six  months  before  the 
date  of  the  contract,  Festus  Clark  recovered  judgment  against 
the  complainant  and  others,  for  over  two  thousand^  dollars.  At 
the  date  of  this  judgment,  the  land  was  embraced  within  the 
territorial  limits  of  Huron  county.  Davidson,  and  others,  then 
filed  their  bill  in  chancery,  praying  for  relief  against  this  judg- 
ment. Such  proceedings  were  had,  that  this  suit  in  chancery 
was  appealed  to  the  supreme  court,  and,  at  the  August  term, 
1840,  one  thousand  one  hundred  and  fifty-six  dollars  and 
seventy-seven  cents  of  the  judgment  of  Clark  against  the  com« 
plainant  and  others,  was  perx)etually  enjoined;  and  the  injunc« 
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tion  of  the  oommon  pleas,  as  to  the  residue,  dissolved,  and  leav- 
ing, therefore,  Clark's  judgment,  to  the  amount  of  nine  hundred 
and  forty-four  dollars  and  twenty-six  cents,  in  full  force,  against 
the  complainant. 

In  March,  1838,  the  county  of  Erie  was  erected  and  organized, 
embracing  a  part  of  the  territory  which  before  belonged  to  Hu- 
ron county,  and  in  which  the  land  in  controversy  is  situated. 
The  only  reservation  of  rights,  in  suits  pending,  etc.,  in  this  act 
organizing  the  county  of  Erie,  is  in  reference  to  proceedings  be- 
fore justices  of  the  peace;  while  the  higher  judicial  tribunals 
seem  to  have  been  entirely  overlooked,  or  their  proceedings  te- 
garded  as  entirely  unworthy  of  consideration  by  the  legislature. 
No  execution  has  ever  issued  on  Ckik's  judgment;  and  being  a 
lien  upon  the  lot  in  question,  at  its  rendition,  in  December, 
1837,  the  question  arises  whether  it  still  continues  a  subsisting 
lien,  and,  imless  extinguished,  prevents  the  complainant  from 
conveying  an  unincumbered  fee  to  the  respondent. 

The  second  section  of  the  act  entitled  ''an  act  regulating 
judgments  and  executions/'  provides  ''  that  the  lands  and  tene- 
ments of  the  debtor  shall  be  bound  for  the  satisfaction  of  any 
judgment  against  such  debtor,  from  the  first  day  of  the  term  at 
which  judgment  shall  be  rendered,  in  all  cases  where  such  land 
lies  within  the  county  where  the  judgment  is  entered;  and  all 
other  lands  as  well  as  goods  and  chattels  of  the  debtor,  shall  be 
bound  from  the  time  they  shall  be  seized  in  execution."  Judg- 
ment liens  are  of  a  purely  legal  character.  They  do  not  exist  at 
common  law.  Their  creation,  extension,  and  continuance,  de- 
pend entirely  upon  statutory  provision.  Their  operation,  as  a 
part  of  the  remedy  to  enforce  the  collection  of  a  debt,  is  governed 
by  the  terms  of  the  statute.  That  the  lien  may  attach,  it  is  cer- 
tain, that,  by  the  statute,  the  land  must  be  in  the  county  where 
the  judgment  is  rendered,  at  the  time  of  its  rendition;  or,  if  in 
another  county,  there  must  be  an  actual  levy.  And  it  is,  there- 
fore, supposed  that  when  a  new  county  is  organized,  with  no 
saving  claus^e  in  the  act,  and  land  subject  to  a  judgment  lien,  in 
the  old  county,  falls  within  the  new  organization,  the  lien  ceases 
to  exist.  We  do  not  think  so.  The  lien  being  given  by  express 
provision,  although  it  is  admitted  as  a  part  of  the  remedy,  to  be 
within  the  control  of  the  legislature,  must,  nevertheless,  remain 
until  lost  by  the  act  of  the  judgment  creditor,  or  taken  away  by 
subsequent  legislation.  There  is  nothing,  express  or  implied* 
in  the  act  of  1838,  organizing  Erie  county,  inconsistent  with  the 
existence  or  enforcement  of  this  lien.     It  may  be  said  that,  af  tei 
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the  division  of  the  coanties,  the  records  of  Erie  furnish  no  no- 
tice of  this  incumbrance  to  the  purchaser.  This  is  true;  nor 
would  they  furnish  such  notice,  had  there  been  ever  so  extensLTe 
A  saving  clause  in  the  act.  There  is  no  difference,  in  our  opin- 
ion, in  principle,  between  this  judgment  lien,  and  a  lien  created 
by  mortgage,  recorded  in  Huron  county  before  the  division. 
The  record  of  Erie  would  have  given  no  notice  of  the  fact  at  the 
date  of  this  purchase  by  the  respondent.  The  law  requires  all 
instruments  by  which  lands  are  incumbered  to  be  recorded  in 
the  county  where  the  land  lies;  but  it  has  never  been  supposed 
that  liens,  created  by  such  instruments,  became  inoperative, 
because  the  land  incumbered  by  a  subsequent  division,  fell  into 
a  different  coimty  than  that  in  which  such  instruments  were  re- 
corded. Nor  has  a  new  record,  in  such  case,  been  considered 
necessary  to  protect  the  grantee  against  subsequent  purchasers 
without  notice.    The  analogy  between  the  two  cases  is  complete. 

The  case  of  The  People  v.  MorreU,  21  Wend.  675,  is  reUed 
upon  by  the  complainant  as  an  authority  that  Clark's  judgment 
lien  was  lost  with  the  division  of  the  county.  If  there  is  any 
analogy  between  the  cases,  it  is  very  remote;  so  much  so,  as  not 
to  be  seen  by  us.  In  that  case,  the  court  held  the  division  of  a 
county  ejected  from  office  an  associate  judge  of  the  court  of 
common  pleas,  who  fell  within  the  new  division;  that  his  resi- 
dence was  changed  by  the  operation  of  the  law,  and  that  the  law 
required  a  continued  residence  in  the  old  county  as  aqualifica* 
tion  to  hold  and  enjoy  the  office. 

In  the  case  at  bar  the  law  requires  the  land  to  lie  in  the 
county  at  the  rendition  of  the  judgment,  that  the  lien  may  at- 
tach, but  not  that  it  shall  continue  in  the  same  county  that  the 
lien  may  be  preserved.  If,  in  this  case,  the  amount  due  from 
the  respondent  to  Davidson  was  sufficient  to  liquidate  Clark's 
judgment,  there  would  be  no  difficulty  in  decreeing  a  i^>ecifio 
execution  of  the  contract,  and  protecting,  fuUy,  the  respond- 
ent's rights,  by  his  seeing  to  the  application  of  the  money  due 
the  complainant  to  Clark's  judgment;  but  such  is  not  the  fact. 
The  difference  is  nearly  thiee  hundred  dollars;  and  until  this 
judgment  lien  is  removed  by  the  complainant,  the  respondent 
should  not  be  required  to  further  execute  the  contract  on 
part,  by  paying  the  balance  of  the  consideration. 

Bill  dismissed  without  prejudice. 


A  similar  qnertion  arose  in  Oalifoniia.    The  sapreme  eoart  there  qnole 
from  the  rnseoning  of  this  deciflion^and  luiforce  itai  condiisioa  ia  the  follow* 
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ing  language:  '*  We  have  qnoted  at  length  from  the  opinion  in  thia  caae,  be- 
oanae  it  ia  the  only  caae  in  point  to  which  we  have  been  referred,  and  beoansa 
the  reaaona  preaented  are  well  atated  and  entirely  oonolaaive:'*  Bowmtm  ▼• 
ffawkma,  17  OaL  471, 470. 


PUGH  V.  GhESSELDINB. 
(U  On>.  100.] 
Mncm  BT  AucnoNUEB  in  Entkbino  thk  VumoR'a  Namb,  will  be 

reoted  in  eqnity. 
Whsbb  the  Vxndxb  Waitv  his  Riqbv  to  Abavdoh  a  CaaTRAOt  for  tha 

aale  of  land,  he  will  be  oompelled  to  perform  it. 
A  QuncLAoc  DxBD  is  Pbbiobmavob  or  Ck>iiTEACT  TO  QivB  Good  Tnu^ 
if  the  Tender  had  the  title. 

Bill  to  spedfically  enforce  performanoe  of  contmct  to  por- 
chaae  a  tract  of  land.  The  sale  was  at  public  auction.  It  ap- 
peared that  the  auctioneer  made  a  mistake  in  entering  the  name 
of  the  Tender.    The  case  sufficientiy  appears  from  the  opinion. 

Charles  Fox,  for  the  plaintiff. 

Edward  Woodruff,  contra. 

By  Court,  Wood,  J.  There  has  been  a  mass  of  testimony 
taken  in  this  case,  too  Toluminous  to  be  recapitulated  at  length, 
and  will  only  be  referred  to  in  general  terms,  in  the  disposition 
of  the  case.  In  this  class  of  cases,  it  is  well  settied,  that  the 
auctioneer  is  the  agent  of  both  parties,  and  that  sales  of  this 
description  must  be  conducted  in  the  utmost  good  faith;  and 
the  bidder,  as  a  general  rule,  has  the  right  to  rely  on  the  printed 
conditions,  or  Terbal  representations  made  by  the  auctioneer; 
and  if  they  are  not,  substantially,  true,  it  is  a  fraud  upon  the 
purchaser,  and  he  is  not  bound  by  his  bid.  It  is,  also,  true, 
that  a  coiurt  of  equity  looks  beyond  the  letter,  and  inquires  after 
the  intentions  of  the  parties.  Charles  Shultz  was,  at  one  time, 
the  owner  of  this  property,  and  had  assigned  it  to  the  complain- 
ants, for  the  benefit  of  his  creditors.  At  the  time  of  this  sale^ 
and  before,  and  after,  he  purchased,  Chesseldine  occupied  it 
under  a  lease  from  the  complainants,  as  assignees,  and  paid  the 
rents,  occasionally,  to  Charles  Shultz.  He  must,  therefore, 
haTe  known  to  whom  it  belonged,  and  that  Charles  Shultz  was 
acting  as  the  agent  of  the  complainants  in  the  management  of 
the  premises;  and  looking,  then,  at  the  transaction  in  its  real 
light,  equity  would  regard  the  contract  as  between  the  com- 
plainants and  defendant,  notwithstanding  the  auctioneer  errone- 
ously made  Charles  Shultz  a  party.    The  correction  of 
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28  one  of  the  peculiar  jurisdictions  of  a  court  of  equiiy.  It  ap* 
pears  to  us,  also,  iho  nomorandum  of  the  sale,  signed  by  the 
defendant,  through  the  agency  of  the  auctioneer,  if  we  regard 
the  complainanta  as  the  real  parties,  takes  the  case  out  of  the- 
operation  of  the  statute  of  frauds. 

It  is  certain  the  property  was  incumbered  at  the  time  of  the 
sale,  by  the  mortgages  referred  to,  and  until  the  July  term  of 
the  superior  court,  succeeding;  and  that  a  suit  was  pending  in 
&Tor  of  certain  creditors  of  Charles  Shultz,  against  the  com- 
plainants, as  his  assignees,  to  set  aside  the  assignment  of  this 
properly;  but,  at  the  July  term,  by  consent  of  the  Bank  of  the 
United  States,  the  creditors  and  assignees,  such  proceedings 
were  had  that  the  title  was  confirmed  in  the  assignees,  and  the 
aTails  of  the  proi>er1y  disposed  of  by  the  decree,  leaving  it  per- 
fectiy  in  the  power  of  the  assignees  to  make  a  good  title.  It  is 
yeiy  dear,  if  Ohesseldine  had  chosen  to  abandon  the  purchase, 
at  any  time  after  the  ten  days  had  elapsed,  in  which  the  titie 
was  to  be  made,  his  right  to  do  so  could  not  hare  been  ques- 
tioned. But  if  he  chose,  on  his  part,  to  consider  the  contract 
open,  and  to  waive  the  limitation,  within  which  the  complain- 
ants were  to  convey,  and  until  it  was  in  their  power,  equity  will 
estop  him  from  afterwards  setting  up  their  default  as  a  defense 
to  the  suit. 

If  he  treated  the  bargain  as  open  and  aubsisting,  imtil  the  bill 
was  filed,  and  the  complainants  were  able  to  make  a  good  titie 
at  the  hearing,  performance,  on  the  part  of  the  defendant,  will 
be  decreed:  2  P.  Wms.  630;'  1  Atk.  12;"  3  Cow.  445,  555.'  It 
is,  also,  certain,  if  the  printed  conditions  of  the  sale,  or  the  rep- 
resentations made,  are  not  true,  the  purchaser  may  waive  hia 
right  to  abandon  the  contract,  and  he  will,  in  that  event,  be 
compelled  to  perform  it.  Does  not  the  defendant  occupy  thia 
ground?  Griffin  Taylor  swears  that  the  defendant  ofifered  to 
sell  l^iTn  the  property  three  or  four  weeks  after  the  purchase. 
Fox  says,  before  he  commenced  this  suit,  which  was  on  the 
twenty-fifth  of  November,  1839,  he  had  several  conversations 
with  Chesseldine.  He,  at  first,  expressed  a  willingness  to  take 
the  property;  but,  at  last,  objected  to  the  titie,  and  in  October, 
or  early  in  November,  deponent  tendered  him  the  deed  of  the 
complainants.  It  is  proved,  by  Mr.  Chase,  that  in  June  or  July 
the  defendant  agreed  to  pay  for  one  half  of  a  partition  wall,  to 
separate  the  premises  in  controversy  from  those  of  the  deponent, 
in  the  event  of  his  completing  the  purchase.    There  are  other 

1.  Lanqfwd  y.  Pitt.      %,  Qihwn  y.  PoiXtrwh,      8.  Btgwyamt  y.  Dt  Lanqf,  8  Cow.  446, 63T. 
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facta,  eiao,  in  proof,  which,  altogether,  lead  us  to  the  conduaion 
that  the  defendant  intended  to  take  the  property,  untQ  about 
the  time  when  the  deed  was  tendered,  in  October  or  November, 
long  after  the  title  was  complete  in  the  assignees;  and  the  cause 
of  his  refusal  was  then,  probably,  not  so  much  from  any  objeo- 
tion  to  the  title,  as  the  depreciation  in  the  value  of  real  estate, 
which  is  shown  to  have  been  at  least  twenty-five  per  cent.,  from 
May  tiU  October,  1839. 

Another  ground  of  defense  is,  that  the  complainants'  deed 
was  but  a  quitclaim,  which  the  defendant  was  not  obliged  to  re» 
ceive.  Whether  this  was  a  compliance  with  the  contract,  on  the 
part  of  the  complainants,  must  depend  on  its  terms.  The  con- 
tract was  for  a  good  title.  If,  then,  the  assignees  had  the  title, 
it  would  pass  to  the  defendant  by  a  quitd^m,  as  well  as  l^  a 
conveyance  with  covenants  of  warranty.  The  form  of  the  con* 
veyance,  imder  such  a  contract,  can  not  be  material.  The  court 
will  look  to  see  if  a  good  title  is  conveyed,  and  if  not,  whatever 
may  be  the  form,  the  vendee  will  not  be  decreed  to  execute  the 
contract  on  his  part  This  deed,  however,  does  contain  cove- 
nants of  wananly,  by  the  assignees,  against  their  own  acts;  but 
without  even  these  covenants,  a  majority  of  the  court  would 
consider  this  conveyance  sufficient  to  satisfy  the  terms  of  the 
sale. 

Decree  for  complainants. 


AucnoNssa's  Powkb  to  Sign  Msmobakbum:  See  Si^gtUuk  v.  Hatdingt 
7  Am.  Deo.  769;  Davi§  v.  JRobertwn,  12  Id.  611;  Meadow  ▼.  Meadawt,  15  Id. 
646;  Epiwopal  Cfhureh  v.  WOey,  90  Id.  386;  SmUh  v.  Jones,  Id.  498,  and 
the  references  in  the  notes  to  the  decxsions;  and  Davie  v.  BoweU,  13  Id.  89S- 
400,  in  note. 

CoicTBACXB  TO  Givx  QooD  AND  Vaud  Dbbd:  8Uno  V.  ;SlfifiMiii^  29  Am.  Dea 
139;  Tinneif  v.  AaUey,  26  Id.  620;  and  Porter  v.  i^oyea,  11  Id.  34»  in  the  note 
whereto  the  snbjeot  is  examined  at  length. 

Followed,  in  regard  to  the  ooirection  of  mistakes,  in  McOonndl  v.  BrUlkart, 
17  lU.  361. 
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Allshouse  V.  Rabcbay 

[6  Whabtoh,  881.) 

OoHnjOT  OF  Laws. — ^Valxditt  of  a  Co5traot  is  to  be  detenninod  by  the  law 
of  the  place  where  it  was  executed,  and  in  the  absence  of  an  expren  or 
necessary  nnderatanding  that  the  contract  is  to  be  elsewhere  performed, 
the  place  of  performance  is  presumed  to  be  the  place  of  execution. 

Dbbtob  is  not  Bound  to  Tender  Pebfobu ancb  without  the  8tatb  where 
there  is  no  stipulation  in  regard  to  the  place  of  performance. 

A  Promibb  to  Pat  a  Judgment  against  Anotheb  if  the  creditor  would 
extend  a  certain  forbearance  to  the  debtor,  is  within  the  statute  of  fraods, 
and  must  be  in  writing. 

Appeal  from  a  decision  of  a  justice  of  the  peace  in  an  action 
brought  by  Bams^y  against  Allshouse.  Bamsay  had  recovered  a 
judgment  against  one  Yannata  in  New  Jersey,  where  the  parties 
then  lived.  The  defendant  Allshouse  promised  Bamsay  that  he, 
Allshouse,  would  pay  the  judgment  if  Ramsay  would  wait  three 
months.  At  the  expiration  of  that  time  Bamsay,  who  had 
moved  to  Pennsylvania  in  the  mean  while,  demanded  payment  of 
Allshouse,  and  the  demand  not  being  complied  with,  brought 
this  action.    The  lower  court  gave  judgment  for  the  plaintiff. 

Maxwell^  for  the  plaintiff  in  error. 

A.  E.  Broione,  contra. 

By  Court,  Oibson,  0.  J.  There  are  discrepant  texts  of  tfao 
«ivil  law  touching  the  question  whether  a  foreign  contract  is 
subject  to  the  law  of  the  place  where  it  was  made,  or  the  law  of 
the  place  where  it  is  to  be  executed;  and  the  commentators  by 

no  means  agree  in  their  attempts  to  reconcile  them.     The  common 

Am.  Dso.  Vol.  XXXVn— 37 
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law  mle  is,  that  the  validiiy  of  a  contract  is  to  be  determined 
by  the  law  at  the  place  of  its  origin;  and  those  cases  which  have 
sometimes  been  made  the  basis  of  another  rule,  are  to  be  viewed 
rather  as  exceptions.  Such  undoubtedly  is  the  case  of  a  con- 
tract which  is  to  be  executed  in  a  foreign  country,  and  which  is 
presumed  to  be  framed  on  the  basis  of  the  law  at  the  place  of 
execution:  2  Kent,  459;  Story's  Oonfl.,  c.  8,  sec.  260.  But  taking 
the  locus  contractus  in  such  a  case,  to  be  the  place  of  perf  orm-^ 
ance,  still  a  presumption  arises  that  the  contract  is  intended  to 
be  performed  where  it  is  made,  if  there  be  not  an  express  or 
necessary  understanding  that  it  is  to  be  performed  elsewhere; 
and  wheneyer  such  understanding  is  not  apparent,  the  law  of  the 
contract  is  the  law  of  the  place  where  it  was  made:  3  Burge's 
Oonfl.  758;  2  Id.,  851.  Such  are  the  principles  applicable 
to  the  subject,  as  they  have  been  stated  by  the  best  British  and 
American  jurists;  and  what  is  there  in  the  case  before  us  to  in- 
dicate the  existence  of  an  understanding  that  the  contract  was 
to  be  executed  in  Pennsylvania  ?  The  promise  was  made  in  New 
Jersey,  where  all  the  parties  but  the  creditor  lived;  and  it  was 
to  pay  the  debt  at  the  end  of  three  months,  without  regard  to 
place.  But  the  creditor  had  shortly  before  removed  to  Pennsyl- 
vania; whence  an  argument  that,  as  every  one  must  be  taken  to 
have  intended  the  legal  consequences  of  his  acts,  the  parties,  in 
this  instance,  must  have  intended  that  payment  should  be  made 
at  the  place  of  his  domicile.  But  an  obligation  thus  to  pay,  is 
not  even  a  l^gal  consequence  of  the  contract.  Where  the  place 
of  payment  is  not  designated,  the  money  must  be  tendered 
wherever  the  creditor  is  to  be  found  within,  the  realm;  but  the 
creditor  is  not  bound  to  go  out  of  it  to  seek  him:  Co.  Lit. 
210  b.  Th^  rule  of  the  civil  law  is  narrower  still,  it  being  said 
that  payment  must  be  made  at  the  place  where  the  contract  was 
made,  unless  it  appear  by  express  provision  or  necessary  infer- 
ence that  another  place  was  intended:  3  Burge's  Confl.  822.  As, 
then,  there  was  no  stipulation  about  place  in  this  instance,  the 
debtor  was  not  bound  to  follow  his  creditor  to  Pennsylvania, 
which,  as  regards  transactions  of  this  nature,  stands  in  relation 
to  other  states  as  a  foreign  country — ^a  principle  decided  in 
Buckner  v.  FLrUey^  2  Pet.  587,  in  which  the  states  of  the  union 
were  held  to  be  foreign  countries  as  regards  each  other,  in  re- 
spect to  bills  of  exchange.  This  contract  must  be  left,  then,  to 
the  operation  of  the  particular  clause  in  the  New  Jersey  statute 
of  frauds:  and  if  it  be  such  as  that  clause  requires  to  be  in 
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writing,  the  plaintiff  will  derive  no  advantage  from  the  omission 
of  such  a  clause  in  the  statute  of  Pennsylvania. 

Decisions  on  the  British  statute  of  frauds  are  received,  per- 
haps, in  all  the  states,  as  guides  in  the  exposition  of  enactments 
on  the  same  basis;  cmd  those  of  them  which  pertain  to  the  in- 
texpretation  of  the  second  clause  in  the  fourth  section  of  that 
statute,  are  consequentij  applicable  to  the  same  clause  in  the 
statute  of  New  Jersey.  The  rule  extracted  from  them  by  Mr. 
Justice  Buller,  in  Matson  v.  Wharam,  2  T.  B.  80,  is,  "that  if 
the  person  for  whose  use  the  goods  are  furnished,  is  liable  at  all, 
any  other  promise  by  a  third  person  to  pay  the  debt,  must  be 
in  writing,  otherwise  it  is  void  by  the  statute  of  frauds;"  and 
the  existence  of  liability  on  the  part  of  him  who  had  the  bene- 
fit of  the  original  consideration,  has  been  the  criterion  in  the 
subsequent  cases.  In  that  case,  it  was  said  that  Lord  Mansfield 
had  taken  a  distinction  in  Matobray  v.  Cunningham^  which  was 
overruled  in  Jones  v.  Cooper,  Cowp.  227,  between  a  promise  be- 
fore credit  given,  and  a  promise  after  it,  supposing  the  foisner 
necessarily  to  be  an  original  undertaking  in  all  cases,  and  the 
latter  to  be  a  collateral  one;  the  truth  of  which  is  doubted  in 
Roberts  on  Frauds,  210.  But  in  Peckham  v.  Faria,  3  Doug.  13; 
S.  C,  26  Eng.  Com.  L.  15,  Lord  Mansfield  himself  confirmed 
the  statement  of  Justice  Buller,  and  at  the  same  time  roceded 
from  his  former  position.  It  is  scarce  necessary  to  say,  that 
the  report  of  that  case  was  not  published  when  Mr.  Roberts 
wrote.  In  no  case,  then,  since  Jones  v.  Cooper,  has  it  been 
doubted,  that  if  credit  be  given  to  a  third  person,  either  a  sub- 
sequent or  precedent  promise  is  a  collateral  one.  Such  is  the 
doctrine  of  Anderson  v.  Hayman,  1  H.  Bl.  120,  and  such  it  has 
continued  to  be  down  to  Darnell  v.  Trail,  2  Car.  &  P.  82;  S.  C, 
12  Eng.  Com.  L.  36.^  Had  the  courts  of  New  Jersey  adopted 
any  other  interpretation  of  their  statute,  we  would  be  bound  by 
it;  but  in  Dilks  v.  Parke,  1  South.  219,  and  Ebppock  v.  TFiZ- 
8071,  Id.  149,  the  principle  of  the  British  decisions  seems  to  have 
been  followed.  What,  then,  is  the  case  here?  The  defendant 
promised  to  pay  a  judgment  against  another,  which  is  still  in 
force.  Had  the  promise  been  taken  in  satisfaction  of  it,  he 
would  have  made  the  debt  exclusively  his  own;  but  the  consid- 
eration was  only  to  forbear;  and  the  promise  was,  in  the  words 
of  the  statute,  to  pay  another's  debt.  The  very  case  was  put  as 
an  illustration  by  the  chief  justice,  in  Bwckmyr  v.  Damall,  2  Ld. 
Raym.  1085.     ''  Where  a  man  is  indebted,"  said  he,  "  and  J.  S. 

1.  la  Bng.  Oom.  L.  493. 
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in  concddBiEtion  thai  the  creditor  would  f  oibear  the  man,  prom- 
ises to  pay  him  the  debt,  such  a  pxomise  is  Toid,  unlefls  it  be  in 
^mnting."  It  is  clear,  then,  that  the  law  of  New  Jeney  mles  the 
^ase;  and  that  the  debt  is  iiiecoYerable  by  it. 

Judgment  of  the  court  below  rerersed^  and  judgment  for  the 
^tefendant  on  the  case  stated. 


Lex  Loci  Contractus  controls  the  validity  of  a  contract:  Speed  ▼.  Majf^ 
17  Pa.  St.  95;  Benners  v.  Clemens,  58  Id.  25;  Stringer  ▼.  Cotmba,  62  Mo. 
106,  each  citing  the  principal  case;  MUeM  v.  OdeUy  19  Am.  Dec.  177,  and 
note;  Baldwin  v.  Oray,  16  Id.  169;  Tbompetm  v.  Ketcham,  6  Id.  332;  Tick- 
mer  ▼.  BoberU,  30  Id.  706;  Sfiaver  v.  WkUej  8  Id.  730;  Toun  v.  Camhi,  9  Id. 
480;  ScotfiUe  v.  Canjield,  7  Id.  467;  King  v.  Harman'e  Heirs,  26  Id.  485| 
Malpiea  v.  McKown,  20  Id.  279;  Thurei  v.  Jenkins,  12  Id.  508,  and  the  notes 
to  these  various  citations.  The  principal  case  is  dted  on  the  point  that  the 
parties  ve  presumed  to  oontraet  aooording  to  the  laws  of  the  plaoe  of  con- 
tiBOt:  Oox  V.  Adaans,  2  Qa.  166;  and  that  a  debtor  is  not  ohliged  to  follow  a 
creditor  ont  of  the  state  to  make  pa,ynient:  OiU  v.  Bradley,  21  Mhm.  20; 
Hale  Y.  Patton,  60  K.  Y.  236. 


King  v.  Riohabds. 

[6  Whabtom,  418.] 
JL  Bailb  hat  Dxinr  his  Bailor's  Tttlb  by  showing  that  the  latter  ob- 
tained possession  of  the  goods  eil^er  fraudulently,  tortiooaly,  or  lelo- 
nionsly. 

Tboteb  by  a  bailor's  assignee  against  a  common  carrier.  The 
<>pinion  states  the  case.  Verdict  directed  for  the  plaintifBi. 
Writ  of  error. 

Davis  and  James  8.  Smith,  for  the  plaintiffs  in  error. 

Meredith,  contra. 

By  Court,  Eennedt,  J.  The  only  question  raised  in  this  case 
IS,  whether  the  defendants,  the  bailees  of  goods  delivered  to 
them  as  common  carriers,  to  be  transported  from  the  city  of 
New  York  to  the  city  of  Philadelphia,  onght  to  be  permitted  to 
«how,  in  an  action  brought  by  the  bailors,  or  their  assignees, 
that  the  bailors  had  no  right  to  the  goods  whateyer;  that  they 
liad  obtained  the  possession  of  them  fraudulently  from  the  true 
owner  without  his  consent;  and  that  upon  demand  made  of  the 
goods  by  the  latter,  the  defendants  below,  who  are  the  plaint- 
iff's in  error  here,  had  delivered  them  to  him. 

In  Boll.  Abr.  606,  tit.  Detinue,  it  is  said,  if  the  bailee  of 
^oods  deliver  them  to  him  vrho  has  the  right  to  them,  he  is  still 
notwithstanding  chargeable  to  the  bailor,  who  in  truth  has  no 
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right;  and  for  this  9  Hen.  YI. ,  68,  is  cited.     So  if  the  bailee  de- 
liver them  to  the  bailor  in  such  case,  he  is  said  not  to  be  charge- 
able to  the  trofi  o^nier thereof:  Id.  607,  for  which  7  Hen.  YI. ,  22^ 
is  dted.    And  again,  in  Fitzherbert's  N.  B.  138, 139,  tit.  Writ  of 
Detinue,  M.,  it  is  laid  down,  if  a  man  have  goods  delivered  to 
him  to  deliver  over  to  another,  and  afterwards  a  writ  of  detinue  i» 
brought  against  him  who  hath  right  unto  the  goods;  now  if  the 
defendant,  depending  the  action,  deliver  the  goods  over  to  whom 
they  were  bailed  to  him  for  to  deliver,  the  same  is  a  good  bar  in. 
the  action,  because  he  hath  delivered  them  according  to  the  bail- 
ment made  unto  him.    But  it  is  said,  if  I  delivera deed  to  A.,  ta 
which  B.  had  right,  and  A.  dies,  and  his  executor  takes  the  deed, 
he  is  not  chargeable  in  detinue  to  me,  but  only  to  B.,  who  hath 
the  right,  because  he  comes  to  it  by  law:  1  Boll.  Abr.  607,  tit.. 
Detinue,  for  which  9  Hen.  YI.,  58,  is  quoted.    The  reasoning-^ 
which  we  meet  with  in  support  of  these  several  positions,  is  by  * 
no  means  satisfactory;  nor  yet  in  accordance,  I  apprehend,  with 
analogical  principles.    In  1  Bac.  Abr.  369,  tit.  Bailment  (A),  the  - 
reason  assigned  why  0.,  to  whom  the  goods  of  A.  were  bailed 
by  B.,  must  not  deliver  them  to  A.,  the  real  owner,  is^  that  C. 
can  not  pretend  to  remove  or  alter  that  possession  committed  to 
him,  in  order  to  restore  it  to  the  right  owner;  for  the  right  of 
restitution  must  be  demanded  of  him  that  did  the  injury,  of 
which  0.  has  no  pretense  to  judge;  and  therefore  it  would  be*, 
downright  treacheiy  in  him  to  deliver  them  to  any  other  thaik 
him  from  whom  he  had  it.    Here  the  proposition  that  the  right 
of  restitution  must  be  demanded  of  him  that  did  the  injury,  be- 
cause the  bailee  may  not  know  or  have  the  means  of  ascertain- 
ing the  owner,  if  correct,  would  go  to  show  that  in  no  case  cau\ 
there  be  a  recovery  by  the  rightful  owner  of  goods  against  him 
to  whom  they  have  been  delivered,  upon  a  sale,  or  otherwise,  by 
one  who  has  taken  them  tortiously  without  the  owner's  consent^ 
and  without  the  least  color  of  right,  because  the  vendee  oc 
bailee  in  such  case  may  not  know  or  have  it  in  his  power  to  as-^ 
certain  with  certainty  who  is  the  rightful  owner  of  the  goods;.. 
But  recoveries  by  the  right  owners  of  goods  against  bailees  and 
vendees,  and  especially  the  latter,  are  common  and  of  almost 
daily  occurrence  in  our  courts.    As  against  the  purchasers  ot 
goods,  from  those  who  have  come  wrongfully  by  the  possessioik 
of  them,  I  do  not  understand  it  to  be  denied  that  a  recovery 
may  be  had  by  the  owners  thereof;  and  that  it  is  no  plea  for 
such  purchasers  to  allege  that  they  purchased  the  goods;  be- 
lieving the  parties  of  whom  they  purchased  to  be  the  true  owners 
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thereof,  either  from  the  circomstanoe  of  their  being  m  the 
actual  possession  of  them,  or  that  of  any  other.  Indeed  it  is 
well  settled  in  England,  that  the  sale  of  goods,  unless  made  in 
market  overt,  if  made  without  the  authority  of  the  owner,  either 
oxpresslj  or  impliedly  given,  does  not  divest  him  of  his  right  of 
prox)erty  therein;  and  that  he  is  entitled  to  demand  and  recover 
the  goods,  or  the  value  of  them,  from  the  person  in  possessioa  of 
them,  whomsoever  he  may  be:  2  Bl.  Oom.  449,  450;.  2  Inst. 
713,  714.  The  law  is  the  same  in  this  state,  with  the  exception 
that  we  have  no  market  overt,  and  consequently  no  protection 
ca^  be  afforded  upon  this  ground  in  any  case  to  the  purchaser: 
Hosack  V.  Weaver,  1  Yeates,  478;  Thomas  v.  Hesa^  cited  1  Id, 
479;  Handy  v.*  MeUgar,  2  Id.  347;  Easion  v.  Worthington,  5 
Serg.  &  B.  130;  Lecby  v.  McDermoU,  8  Id.  500. 

Would  it  not,  then,  be  singularly  strange  and  unreasonable 
to  hold  that  a  bailee,  a  mere  depositary  for  instance,  who  has 
given  no  consideration,  and  parted  with  nothing  for  the  goods, 
stands  in  a  more  favored  situation  than  an  innocent  vendee  who 
has  paid  a  full  price  for  them?    Bailees,  with  the  exception 
perhaps  of  innkeepers,  common  carriers,  and  wharfingers,  or 
warehouse    men,  have   the  same  right  to   decline   becoming 
such  that  vendees  have,  and  may,  therefore,  by  using  proper 
precautions,  make    themselves    secure    against   loss   accruing 
from  their    taking    charge    of   goods    belonging    to    others, 
from  whom  they  have  been  filched  or  improperly  taken.     And 
although  innkeepers,  common  carriers,  wharfingers,  or  ware- 
house-keepers, may  be  boimd,  the  first  to  receive  the  goods  in 
the  possession  of  their  guests,  when  they  have  room  for  them, 
and  the  latter  the  goods  in  the  possession  of  those  who  may 
wish  to  employ  them,  by  placing  the  goods  in  their  charge, 
without  having  sufficient  time  allowed  to  make  the  requisite  in- 
quiry to  ascertain  first  whether  they  are  the  rightful  owners  of 
the  goods  or  not;  yet  that  would  not  seem  to  furnish  any  suffi- 
cient groimd  for  their  refusing  to  deliver  the  goods  to  the 
owners,  on  demand  made  by  the  latter,  where  they  have  been 
wrongfully  deprived  of  the  possession  of  them.     It  is  sufficient 
in  such  cases  for  the  bailees  just  mentioned  that  they  are 
authorized  by  law  to  retain  the  goods  in  their  possession  with- 
out delivery,  until  they  are  paid  or  tendered  the  amount  of 
what  they  are  entitled  to  for  keeping  or  carrying  them:  Anon,^ 
2  Shaw,  161 ;  Yorke  v.  Oreenough,^  2  Ld.  Baym.  866;  and  the  Case  of 
the  Exeter  Carrier,  cited  in  Yorke  v.  Oreenough,  p.  857.    In  the 

1.  ToHe€  T.  Cfrenauf^ 
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two  last  cases  cited,  the  only  objection  made  to  the  plaintiffs 
recovery  was  his  omission  or  refusal  to  tender  or  pay  the  hire 
claimed  by  the  defendant,  which  the  plaintifF  alleged  he  was 
not  bound  to  do,  inasmuch  as  his  goods  had  been  wrongfully 
taken  from  him  and  delivered  to  the  defendant  by  a  person  who 
had  no  right  thereto  or  authoriiy  whatever  to  do  so.    The  court, 
however,  held,  in  the  first  of  these  two  cases,  that  the  defend- 
ant, who  was  an  innkeei>er,  had  a  lien  upon  the  plaintiffs  horse 
for  his  keeping,  and  was  not  bound,  therefore,  to  deliver  the 
horse  to  the  plaintiff,  though  he  was  the  owner,  until  paid  for 
the  keeping  of  the  same;  and,  in  the  second  case,  tiiat  the 
carrier,  who  was  the  defendant,  had  a  lien  upon  the  goods  for 
his  carriage  of  them,  notwithstanding  they  were  delivered  to 
him  by  one  who  possessed  himself  of  them  wrongfully  without 
any  right  thereto,  because  he  was  bound  to  receive  the  goods, 
and  was  therefore  justified  in  withholding  them  from  the  plaint- 
iff, who  proved  himself  to  be  the  rightful  owner  thereof,  until 
he  was  paid  his  freight.    But  in  neither  of  these  cases  does  it 
seem  to  have  entered  into  the  minds  of  the  counsel  or  of  the 
court  that  the  plaintiff  was  not  entitled  to  recover,  because  the 
defendant  was  under  a  promise  or  obligation  to  deliver  the 
goods  to  his  bailor.    On  the  contrary,  it  seems  to  have  been 
considered  that  his  title  to  recover  was  quite  clear,  had  he  only, 
anterior  to  the  commencement  of  his  action,  tendered  to  the  de- 
fendant the  money  due  for  the  keeping  of  the  horse  in  the  one  case, 
or  the  sum  due  for  the  freight  of  the  goods  in  the  other.    Be- 
sides, it  is  impossible  not  to  see  that  in  many  instances,  which 
occur  almost  daily,  I  would  say,  that  if  the  right  of  restitution 
must  be  demanded  by  the  owner  of  the  goods,  in  such  case,  of 
him  who  did  the  injury,  or,  in  other  words,  of  him  who  wrong- 
fully took  them,  his  remedy  to  follow  the  wrong-doer,  may  cost 
him  more  than  the  value  of  the  goods;  or  the  wrong-doer,  when 
overtaken,  may  be  insolvent,  and  unable  to  make  compensation. 
The  owner,  therefore,  in  every  case,  rather  than  encounter  such 
a  risk,  where  he  has  been  deprived  of  the  possession  of  his 
goods  wrongfully,  by  one  who  has  delivered  them  to  a  bailee, 
had  better  adopt  the  remedy  sanctioned  by  the  court  in  Shel' 
bury  V.  Scotsford,  Yelv.  23.    There  the  owner  by  force  and  arms, 
and  against  the  will  of  the  bailee,  retook  his  horse,  which  the 
bailor,  without  any  consent  or  authority  from  the  owner,  had  lent 
to  the  bailee  to  ride  to  Y.,  upon  his  promise  to  return  the  horse  on 
a  certain  day  agreed  on  between  them;  and  in  an  action  broughtby 
the  bailor  against  the  bailee,  for  breach  of  his  promise,  in  which 
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the  latter  pleaded  the  true  property  of  the  horae  to  be  in  J.  S., 
and  that  he  vi  et  armia  et  contra  voluntalem,  had  retaken  the 
horse;  the  matter  thus  alleged  in  the  defendant's  plea  was  held 
to  be  a  good  defense;  for  in  law  it  discharged  the  promise  of  the 
defendant  by  reason  of  the  property  of  the  horse  being  in  J.  S. 
This  case  establishes  the  principle  clearly  that  the  bailee  can  no 
more  resist  the  right  of  the  true  owner  to  take  or  recover  the 
possession  of  the  goods  than  his  bailor  could:  that  the  right  of 
property  is  ever  to  be  regarded,  and  may  be  inquired  into  in  an 
action  brought  by  the  bailor  against  his  bailee  as  well  as  in  other 
cases.    And  hence  it  is  that  in  every  case  almost,  where  it  is  clear 
that  the  plaintiff  is  not  only  vested  with  the  right  of  property  in 
the  goods,  but  likewise  with  the  right  to  the  possession  of  them, 
the  general,  if  not  the  universal  rule,  seems  to  be,  when  this  is 
so,  and  there  has  been  a  conversion  of  the  goods  by  the  defend- 
ant, that  the  plaintiff  may  maintain  trover  for  them:  Mather  v. 
Trinity  Church,  3  Serg.  &  B.  512,  £13  [8  Am.  Dec.  663];  Gcyrdon 
V.  Harper,  7  T.  B.  9.     So  replevin  will  lie  in  this  state  by  the 
owner  of  goods  against  any  one  in  the  possession  of  them,  who 
detains  them  without  the  sanction  either  of  the  ovner,  or  the 
law  authorizing  him  to  do  so:  Weaver  v.  Lawrence,  1  Pall.  157; 
Shearick  v.  Hnher,  6  Binn.  3;   Woods  v.  Nixon,  Addis.  134  [2 
Am.  Deo.  364];  Sioughton  v.  Bappalo,  3  Serg.  &  B.  562;  SlUes  v. 
Griffith,  3  Yeates,  82.     But  if  the  doctrine  as  laid  down  in  Bolle's 
Abridgment,  and  Fitzherbert,  N.  B.,  were  to  prevail,  neither 
replevin  nor  trover  could  be  maintained  by  the  owner  of  the 
goods,  who  was  not  the  bailor,  though  he  never  had  parted  with 
his  right  of  property  or  possession  in  them,  against  a  bailee,  be- 
cause the  latter  could  defeat  the  action  at  any  time  during  its 
pendency  by  delivering  the  goods  to  the  bailor,  who  might  run 
away  with  tiiem,  so  as  to  deprive  the  owner  of  all  remedy  for  his 
loss.    But  it  said  that  it  would  be  breach  of  trust,  or  an  act  of 
treachery  on  the  part  of  the  bailee,  to  deliver  the  goods  even  on 
demand  to  the  true  owner,  notwithstanding  he  has  received  them 
from  a  wrong-doer,  because  he  promised  to  restore  the  goods  to 
such  wrong-doer.    If  the  bailee  in  such  case  receive  the  goods 
from  the  bailor  innocentiy,  under  the  impression  made  by  the 
bailor,  that  he  is  the  owner  thereof,  or  has  the  right  to  dispose 
of  them  in  the  manner  he  is  doing,  and  therefore  promises  to 
return  the  goods  to  the  bailor,  it  is  very  obvious  that  such  a 
promise  ought  not  to  be  regarded  as  binding,  because  obtained 
through  a  false  impression,  made  willfully  by  the  bailor;  and 
truth,  which  lies  at  the  foundation  of  justice,  as  well  as  all  moral 
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excellence,  would  seem  to  require,  in  eyery  such  case,  that  the 
goods  should  be  delivered  up  to  the  true  owner,  especially  if  he 
demand  the  same,  instead  of  the  wrongful  bailor.  But  if  the 
bailee  knew  at  the  time  he  received  the  goods,  and  made  the 
promise  to  redeliver  them  to  the  bailor,  with  a  view  to  favor  the 
bailor,  that  the  latter  had  come  wrongfully  by  them,  either  by 
having  taken  them  tortiously  or  feloniously  from  the  owner,  then 
the  bailee  thereby  became  a  participant  in  the  fraud  or  felony, 
and  it  would  be  abhorrent  to  every  principle  of  justice  that  he 
should  be  protected  under  such  circumstances  against  the  de- 
mand or  claim  of  the  owner.  This  promise,  however,  of  the 
bailee  is  said  to  be  binding  on  him  only,  and  is  not  such  as  his 
personal  representatives  are  bound  to  regard:  and  the  reason  as- 
signed for  this  is  because  the  goods  have  come  to  their  possession 
by  operation  of  law.  This  doctrine,  if  it  were  to  be  allowed, 
would  certainly  be  singularly  anomalous,  and  unlike,  in  its 
effect,  to  any  other  promise  recognized  by  the  law  as  binding. 

In  order  to  test  it,  let  us  suppose,  for  instance,  that  the 
vendor  of  goods,  after  having  received  the  stipulated  price 
for  them  of  the  vendee,  promised  to  deliver  them,  but  died 
before    this    could    be    effected;    will  it  be    pretended   that 
his    executor  or  administrator  would  not  be  bound,  if    the 
goods  came  to  his  possession,  to  deliver  them  to  the  vendee  ? 
Suppose  further,  that  it  is  discovered  by  the  executor  or  admin- 
instrator,  while  he  has  the  possession  of  the  goods,  that  the 
vendor  was  not  the  owner  of  them,  and  that  he  had  no  right 
whatever  to  sell  them;  would  it  not  be  his  duty  to  deliver  them 
to  the  rightful  owner,  if  demanded  by  him,  and  not  to  the 
vendee?    No  one  can  doubt  but  it  would;  and  yet  I  apprehend 
it  would  puzzle  a  casuist  himself  to  distinguish  this  latter  case 
from  that  of  the  bailee.    In  either  case  the  owner  is  entitled 
upon  demand,  to  have  his  goods  restored  to  him  by  whomsoever 
he  may  be  that  has  possession  of  them;  for  nemo  debit  reni  suam 
sine  facto  avi  defectu  sua  amiUere.    It  is  also  clear  that  the 
wrongful  bailor,  having  no  right  of  either  property  or  posses- 
sion in  the  goods,  can  transmit  nothing  of  the  kind  by  his  de- 
livery of  the  goods  to  his  bailee.    It  is  true  there  is  a  position 
laid  down  in  £ro.,  tit.  Trespass,  pi.  256,  329,  359,  which  would 
seem  to  militate  against  this.     There  it  is  said,  if  A.  take  idie 
goods  of  £.  illegally,  and  0.  afterwards  take  them  illegally 
from  A.,  B.  can  not  maintain  an  action  of  trover  against  C;  for 
that,  by  the  first  taking,  notwithstanding  it  was  tortious,  the 


i 

I 


426  EiNO  V.  RiCHABDS.  [PeniL 

property  of  B.  was  diyested.  But  it  is  said  in  1  Sid.  431,'  that 
A.  does  not  in  such  case  acquire  any  property  in  the  goods  by 
the  first  taking,  and,  consequently,  that  B.  may  main  tain  troyer 
for  them  against  0.  This  latter  proposition  is  certainly  much 
more  agreeable  to  reason  than  tiie  former,  and  ought,  therefore, 
io  be  regarded  as  the  law  on  the  subject  agreeably  to  the  maxims. 
Lex  est  dictamen  rcUionis ;  or  lex  semper  irUendU  quod  convenii 
TotumL  The  counsel  for  the  defendants  in  error  relied  also 
upon  a  case  mentioned  by  Mr.  Erskine  in  his  argument  for  the 
plaintiff  in  Laiouche  y.  Ibwle*  3  Esp.  114,  which  he  said  was 
tried  before  Mr.  Justice  Oould.  The  defendant  was  a  carrier, 
who  had  goods  deliyered  to  him  to  be  carried  from  Maidstone 
to  London.  While  the  goods  lay  at  his  warehouse,  a  person 
came  there  who  said  the  goods  were  his,  and  claimed  them  from 
the  carrier:  the  carrier  said  he  could  not  deliyer  them;  but  that 
if  he  was  indemnified,  he  would  keep  them,  and  not  deliyer 
them  according  to  order.  An  indemnity  was  giyen,  and  the 
goods,  not  being  deliyered  according  to  order,  the  party  by 
whom  the  goods  were  deliyered  to  the  carrier,  brought  an  ac- 
tion against  the  carrier.  And  Mr.  Gould,  Justice,  on  the  trial 
of  it,  would  not  permit  the  carrier  to  set  up  any  question  of 
property  out  of  the  plaintiff;  and  held,  that  he  haying  receiyed 
them  from  the  plaintiff,  was  precluded  from  questioning  his 
title,  or  showing  a  property  in  any  other  person.  Upon  this 
statement  of  the  case  the  correctness  of  Judge  Gould's  decision 
may  well  be  questioned;  and  it  is  probable  that  his  decision  was 
grounded  upon  the  appearance  of  collusion  between  the  carrier 
and  the  claimant  of  the  goods  as  owner.  And,  indeed,  it  would 
appear  as  if  Lord  Eenyon  did  not  regard  it  in  the  same  aspect 
as  stated  by  Mr.  Erskine,  or,  if  he  did,  that  he  has  impugned 
it  by  his  decision  of  the  case  in  which  it  was  cited.  In  tiie  case 
before  Lord  Eenyon,  the  defendant  was  a  warehouseman,  to 
whom  the  goods  then  in  question  had  been  sent  to  look  at,  for 
the  purpose  of  purchasing  them;  but  haying  reason  to  belieye 
that  the  goods  were  obtained  fraudulently  by  the  person  who 
sent  them,  he  retained  them  for  the  right  owner.  On  the  trial 
of  the  cause.  Lord  Eenyon  permitted  the  defendant  to  proye,  if 
he  could,  that  the  property  of  the  goods  was  in  other  persons, 
and  not  in  the  party  who  sent  them  to  the  defendant;  and  said, 
if  this  were  clearly  proyed,  that  he  should  hold  it  to  be  a  decisiye 
answer  to  the  action.  There  are  also  other  decisions  and  judicial 
^ictorepudiating  the  ancientdicto  or  casesin  RoUe  and  Fitzherbert, 

1.  WUbrakam  ▼.  Snow,  1  Bid..  438.  2.  La  Clomdi  t.  TmU, 
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and  the  deciaioD  of  Judge  Gould  on  this  subject.  In  Wibon  y.  Art" 
derton,  1  Bam.  So  Adol.  460 ;  S.  0. ,  20  Eng.  Com.  L.  426/  where  the 
captain  of  a  ship,  who  had  taken  goods  on  freight,  and  claimed  to 
have  a  lien  upon  them,  delivered  them  to  a  bailee,  the  real  owner 
demanded  them  of  the  latter,  who  refused  to  deliver  them  with- 
out the  directions  of  the  bailor;  and  it  was  held,  upon  its  being 
shown  that  the  bailor  had  no  lien  upon  the  goods,  that  the  re- 
fusal by  the  bailee  to  deliver  was  sufficient  evidence  of  the  con- 
version. On  the  trial  of  this  last  case  the  niai  pritis  decision  of 
Justice  Oould  was  cited  for  the  defendant,  and  it  was  contended 
in  his  behalf  that  he  was  only  answerable  to  his  bailor;  in  refer- 
ence to  which  Lord  Tenterden,  0.  J.,  observed:  ''  If  the  law  be 
as  is  contended,  there  has  rarely  been  a  sitting  at  Guildhall 
where  injustice  has  not  been  done;  for  the  title  to  goods  has 
been  repeatedly  tried  in  actions  against  warehousemen.  A  bailee 
can  never  be  in  a  better  situation  than  the  bailor.  If  the  bailor 
has  no  title,  the  bailee  can  have  none;  for  the  bailor  can  give  no 
better  than  he  has.  The  right  to  the  property  may,  therefore, 
be  tried  in  the  action  against  the  bailee;  and  a  refusal  like  that 
stated  in  this  case,  has  always  been  considered  evidence  of  the 
conversion."  So  Littledale,  J.,  in  the  same  case,  in  answer 
to  the  argument  that  the  relation  between  bailor  and  bailee 
was  near  like  that  which  existed  between  landlord  and  tenant, 
which  precluded  the  tenant  from  controverting  the  title  of  the 
landlord,  observed  that  although  a  lessee  can  not  dispute  the 
title  of  his  lessor  at  the  time  of  the  lease,  yet  he  may  show  that 
the  lessor's  title  has  been  put  an  end  to;  and,  therefore,  in  an 
action  of  covenant  by  the  lessor,  a  plea  of  eviction  by  title  para- 
mount, or  that  which  is  equivalent  to  it,  is  a  good  plea;  and  a 
threat  to  destrain  or  bring  an  ejectment  by  a  person  having  a 
good  title,  would  be  equivalent  to  an  actual  eviction;  so  that  if 
the  bailor  brought  an  action  against  the  defendant  as  bailee,  the 
latter  might,  on  the  same  principle,  show  that  the  plaintiff  re- 
covered ihe  value  of  the  goods;  or  that  on  being  threatened  with 
an  action  by  a  person  who  had  a  good  title  to  ihe  goods,  he  had 
delivered  them  to  him.  The  court  of  common  pleas,  also,  pre- 
viously to  this,  were  clearly  of  opinion  in  Ogle  v.  Atkinson,  6 
Taunt.  759,  where  the  question  was  agitated  and  discussed, 
whether  a  warehouseman,  receiving  goods  from  a  consignee,  who 
had  the  actual  possession  of  them,  to  be  kept  for  his  use, 
might,  notwithstanding,  refuse  to  redeliver  them,  if  they  were  the 
property  of  another,  that  he  might.    And  Mr.  Justice  Heath,  in 

1.  90  Eng.  Com.  L.  600. 
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noticing  this  point,  remarked  in  reply  to  its  lumng  been  likened 
to  the  case  of  a  lessor  in  ejectment,  brought  hj  him  against  his 
lessee,  to  recover  the  possession  of  the  leased  premises,  after  the 
lease  had  been  determined,  where  the  lessee  is  not  permitted  to 
set  up  a  right  of  property,  as  a  defense,  in  a  third  person,  that 
this  principle  was  peculiar  to  the  action  of  ejectment,  that  he 
who  is  intrusted  with  the  possession  of  land,  must  deliver  it 
back  to  his  lessor;  but  the  rule  extends  to  no  other  action.  It 
is,  however,  true  that  some  of  the  members  of  the  court,  in  IfUes 
V.  CoUle,  6  Bing.  743;  S.  C,  19  Eng.  Com.  L.  219,*  seems  to 
think  that  it  is  not  competent  to  a  carrier  to  dispute  the  title  of 
a  party  who  delivers  goods  to  him;  but  the  question  did  not 
arise  in  that  case,  and  no  reason  for  their  thinking  so  is  given. 
And  it  may  be  correct  enough  to  hold,  where  the  real  owner  of 
the  property  does  not  appear  and  assert  his  right  to  it,  that  the 
carrier  or  bailee  shall  not  be  permitted,  of  his  own  mere  motion, 
to  set  up,  as  a  defense  against  his  bailor,  such  right  for  him. 
But  it  would  be  repugnant  to  every  principle  of  honesty  to  say, 
that  after  the  right  owner  has  demanded  the  goods  of  the  bailee, 
the  latter  shall  not  be  permitted,  in  an  action  brought  against 
him  by  the  bailor  for  the  goods,  to  defend  against  his  claim,  by 
showing,  clearly  and  conclusively,  that  the  plaintiff  acquired  the 
possession  of  the  goods  either  fraudulently,  tortiously,  or  felo- 
niously, without  having  obtained  any  right  thereto.  It  is  per* 
fectly  clear,  if  it  were  to  be  held  that  he  could  not,  it  might,  in 
effect,  be  securing  to  the  bailor  the  enjoyment  of  the  fruits  of 
his  iniquity,  at  the  expense  of  an  innocent  bailee,  who  had  made 
himself  liable  for  the  goods  to  the  right  owner  thereof,  by  his 
having  been  induced  to  receive  them  from  the  bailor,  under  a 
false  assumption  by  the  latter,  that  he  was  the  owner  of  them, 
and  in  not  having  delivered  them  to  the  owner  afterwards,  on  his 
demand,  through  some  doubt  as  to  what  he  ought  to  do  in  the 
case,  or  misapprehension  of  what  his  duty  required  of  him. 

The  case  of  Edwes  v.  Watson,  By.  &  Moo.  6;  S.  C,  21  Eng. 
Com.  L.  367,'  which  has  also  been  cited  for  the  defendants 
in  error,  determines  nothing  more  than  that  the  vendor  of  goods 
can  not  exercise  the  right  of  stoppage  in  transitu,  notwithstand- 
ing the  vendee  has  become  insolvent,  where  it  would  prejudice 
third  persons;  such  as  have,  according  to  the  course  and  usage 
of  trade,  upon  the  faith  of  the  order  of  the  vendor,  directing  the 
goods  sold  to  be  delivered  to  the  vendee,  bought  them  of  the 
vendee  for  a  full  price  actually  paid.    The  question  whether  the 

t ■ — ■ ■ — ■ — ■ — — — ^ 

1.  19  Eng.  Com.  L.  333.  2.  21  Bng.  Oom.  L.  601. 
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bailee  may  dispute  the  right  of  his  fraudulent  or  tortious  bailov 
to  the  goods,  did  not  arise  in  the  case,  nor  does  it  appear  to 
have  been  passed  on.  Neither  was  this  question  presented  or 
decided  in  Stonard  t.  Dunkin,  2  Oamp.  844,  another  case  cited 
for  the  defendants  in  error.  These  cases,  therefore,  are  inap- 
plicable to  the  one  before  us,  as  the  errors  assigned  in  it  present 
no  question  of  any  kind  between  vendor  and  vendee,  so  that, 
whether  the  vendor,  under  any  circumstance,  may  rescind  the 
contract  for  the  sale,  and  countermand  the  delivery  of  the  goods 
to  the  vendee,  after  he  has  parted  with  the  actual  possession  of 
them,  and  given  an  order  that  they  be  forwarded  to  the  vendee, 
is  entirely  out  of  the  case.  The  only  question  in  it  is,  was  it 
competent  for  the  plaintiffs  in  error,  as  bailees  and  defendants 
in  the  action  on  the  trial,  to  show  that  the  bailors  of  the  goods 
to  them,  from  whom  the  defendants  in  error  claim  by  virtue  of 
an  assignment,  to  recover  the  value  of  the  goods,  obtained  pos- 
session of  them  fraudulentiy  from  the  right  owner,  without  a 
shadow  of  right  thereto  on  their  part  ?  Under  the  view  that  has 
been  tctken  above  of  this  question,  and  the  reasons  there  set 
forth,  we  have  been  led  to  the  conclusion,  that  the  plaintiffs  in 
error  ought  to  have  been  permitted,  if  they  could,  to  have  made 
proof  to  that  effect.  Then,  seeing  the  evidence  rejected  by  the 
court,  would,  if  received,  have  tended  to  prove  it,  we  therefore 
think  that  the  court  erred  in  not  receiving  it.  The  evidence,  as 
we  conceive,  was  all-important  for  the  defendants  in  the  court 
below;  because,  if  it  were  such  as  would  have  satisfied  the  jury 
that  the  assignors  of  the  plaintiffs  below  had  no  right  to  the 
goods,  but  that  they  were  the  property  of  John  B.  Lasala,  from 
whom  they  had  fraudulently  gotten  the  possession  without  his 
consent,  it  would  have  shown  clearly  that  they,  had  they  been 
the  plaintiffs,  could  not  have  recovered  from  the  defendants  be- 
low after  the  goods  had  been  claimed  by  Lasala,  and  more 
especially  after  they  had  been  delivered  up  to  him  upon  his 
claim.  To  determine  otherwise  would  be  to  permit  them  to 
take  advantage  of  and  profit  by  their  own  wrong;  which  was 
practiced  first  upon  Lasala,  the  owner  of  the  goods,  in  obtaining 
possession  of  them  from  him  by  means  of  fraud;  and  afterwards 
upon  the  defendants  below,  in  inducing  them  to  takeihe  goods 
from  New  York  to  Philadelphia,  as  if  they  had  been  the  proper 
owners  of  them.  If  it  be  so,  then,  that  the  assignors  of  the 
plaintiffs  below  had  no  right  to  the  goods,  it  follows  inevitably 
that  they  could  transfer  none  by  their  assignment  to  the  plaint- 
iffs below;  for  it  is  imj>ossible  in  the  nature  of  things,  that  a 
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man  can  transfer  a  right  from  himself  which  he  has  not.  The 
plaintiffs  below,  therefore,  can  be  in  no  better  situation  than 
their  assignors  would,  had  thej  been  the  plaintiffs.  I  do  not 
know  that  it  is  necessary  to  speak  of  the  instrument  of  writing 
signed  and  given  by  the  defendants  below  when  they  received  the 
goods.  It  was  called  a  bill  of  lading  in  the  argument;  but  it 
is  not  perhaps  properly  such.  It  contains  an  acknowledgment 
of  the  receipt  of  the  goods,  and  an  engagement  to  forward  them 
from  the  city  of  New  York  to  the  city  of  Philadelphia,  and  there 
deliver  to  the  order  of  the  bailors.  It  can  not  be  said  to  contain 
any  admission  that  the  bailors  were  the  real  owners  of  the  goods; 
so  that  the  doctrine  of  estoppel,  mentioned  in  the  course  of  the 
argument,  has  no  application  to  the  case.  The  judgment  is  re- 
versed, and  a  venire  de  novo  awarded. 
Judgment  reversed;  and  a  venire  de  novo  awarded. 


Bailee  SEinya  up  Ju9  Tbrtii. — Humphrey  v.  Rted,  6  Whart.  443,  «nd 
Ifioyd  Y.  Bovard,  6  Watts  &  S.  76,  cite  and  approve  the  prinoipal  case  upon 
this  point.  The  cases  in  the  American  Deciubns  iiiTolTing  the  same  question 
are  Stephens  v.  Vaughan^  20  Am.  Deo.  216;  Doty  v.  ffawkin$^  25  Id.  469; 
HoeOer's  Adm'r  v.  SkulL  1  Id.  683,  and  note. 
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[6  Wbabxoit,  483.] 

UvDBB  AN  Acr  Allowino  an  Amendment  <*on"the  Trial,  plaintiff  may 

amend  his  declaration  during  the  argument. 
Insurers  are  not  Dischaboed  by  the  levy  upon  goods  which  are  locked 

in  the  house  wherein  they  are  found  by  the  sherifif. 

Covenant  on  a  policy  of  insurance.  The  case  appears  from 
the  opinion.  Verdict  and  judgment  for  the  plaintiff.  Writ  of 
error  to  this  court. 

T.  L  Wharton  and  J,  R,  IngersoU,  for  the  plaintiff  in  error. 

Meredith  and  Williams,  contra. 

By  Court,  Kbnnsdt,  J.  The  first  error  assigned,  which  is  an 
exception  to  the  opinion  of  the  court  below,  in  permitting  the 
plaintiff  to  amend  his  declaration,  can  not  be  sustained.  By  the 
act  of  the  twenty-first  of  March,  1806,  it  is  made  the  impera- 
tive duty  of  the  court,  either  on  or  before  the  trial  of  the  cause, 
to  permit  the  plaintiff  to  amend  any  informality  in  his  declara- 
tion, or  the  defendant  any  informality  in  his  plea,  which  may 
affect  the  merits  of  the  case.    The  only  objection  made  to  the 
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court's  allowing  the  amendment  to  be  made  here  is,  that  it  was 
too  late.  But,  according  to  the  express  terms  of  the  act,  it  can 
not  be  said  to  be  too  late,  if  it  be  done  at  any  time  on  the  trial; 
that  is,  before  the  close  of  it.  The  amendment  then,  as  it  ap- 
pears, having  been  permitted  while  the  counsel  were  engaged  in 
arguing  the  cause  before  the  court  and  jury,  was  certainly  made 
on  the  trial  of  the  cause,  and  therefore  within  the  time  allowed 
by  the  act. 

The  remaining  errors  present  but  one  question;  and  that  is, 
whether  the  mere  seizure  of  the  goods  by  the  sheriff  under  the 
execution  in  his  hands  against  the  assured,  and  closing  of  the 
window-shutters  and  locking  of  the  doors  of  the  house  in  which 
they  were  found,  and  were  to  be  kept  according  tq  the  terms  of 
the  policy  of  insurance,  without  any  change  of  their  situation 
or  removal  of  them  thence  being  made  whatever,  is  sufficient  to 
discharge  the  underwriters  ?  That  the  policy  was  good,  and  cov- 
ered the  goods  up  to  the  time  of  their  seizure  by  the  sheriff,  is 
not  denied;  but  it  is  argued,  that  as  the  policy  of  insurance 
operates  only  in  favor  of  the  assured  personally,  and  not  on  the 
goods,  so  as  to  accompany  a  transfer  of  the  right  of  property  in 
them,  and  as  the  assured  must  have  the  same  interest  or  right  in 
them  at  the  time  of  the  loss  that  he  had  at  the  time  of  obtaining 
the  policy,  the  seizure  of  them  by  the  sheriff,  which,  as  it  is  al- 
leged, divested  the  assured  of  the  right  of  property  in  the  goods 
as  well  as  of  the  right  of  possession  to  them,  released  the  under- 
writers from  all  obligation  arising  out  of  the  policy.  That  the 
policy  is  not  assignable,  so  as  to  follow  or  accompany  a  transfer 
of  the  right  or  interest,  which  the  assured  had  in  the  goods  at 
the  time  it  was  subscribed,  may  be  admitted;  but  it  can  not  be 
admitted  that  the  assured  must  have,  at  the  time  of  the  loss,  the 
same  interest  in  the  goods  that  he  had  at  the  time  of  procuring 
the  policy,  in  order  to  entitie  him  to  claim  for  a  loss  actually 
sustained  by  a  peril  insured  against.  The  legal  adjudications 
on  this  point  show  the  rule  to  be  otherwise,  and  that  he  may  re- 
cover on  the  policy  for  the  loss  of  a  diminished  interest:  Stetson 
V.  Mass,  Mutiuil  Ins.  Co.^  4  Mass.  330  [3  Am  Dec.  217];  Oordon 
V.  Mass.  MiUvLoLIns.  Co.,  2  Pick.  249;  lleedy.  Cole,  3  Burr.  1512; 
Strang  v.  Man.  Ins.  Co.,  10  Pick.  40  [20  Am.  Dec.  607]. 

Neither  can  it  be  admitted  that  the  seizure  of  the  goods  in 
this  case  divested  the  assured  of  his  whole  and  entire  interest 
and  right  in  the  goods.  He  still  retained  the  general  right  of 
property  in  them,  notwithstanding  the  seizure  by  the  sheriff. 
The  most  that  the  sheriff  acquired  thereby,  was  the  possession 
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and  a  special  or  qualified  right  of  property:  WUbraham  t.  Snow, 
2  Saund.  47;  S.  C,  1  Sid.  438;  1  Ventr.  62;  1  Lev.  282;  1  Mod. 
30;  Clerk  y.  WUhen,  6  Mod.  290.  The  right  of  the  sheriff  by 
Tirtne  of  the  seizure  is  defeasible;  and  hence,  I  take  it,  that  it  is 
his  duty  to  release  and  give  up  the  goods  to  the  defendant  in 
the  execution,  upon  a  tender  of  the  debt  and  damages,  or  dam- 
ages, as  the  case  may  be,  together  with  the  costs,  being  made  to 
him;  so  that  until  the  goods  are  actually  sold  by  the  sheriff,  the 
defendant  has  the  right  to  redeem  them,  in  order  to  prevent 
a  further  accumulation  of  costs  and  a  loss  by  the  sale  of  them 
for  prices  under  their  real  value.  The  act  of  assembly  of  the 
twenty-second  of  February,  1821,  regulating  the  fees  to  be  re- 
ceived by  sheriffs  in  such  case,  indicates  this  principle  pretty 
clearly.  But  the  consequence  of  the  goods  being  destroyed  in 
this  case  by  fire  after  the  seizure,  and  before  a  sale  could  be  made 
of  them  by  the  sheriff,  without  any  default  on  his  part,  goes  to 
show,  to  demonstration,  as  it  were,  the  extent  of  the  interest  which 
the  assured  still  continued  to  have  in  their  being  preserved  from 
such  destruction,  or  otherwise  in  being  indemnified  under  the 
policy  for  the  loss  occasioned  thereby  to  him.  It  will  not  admit 
of  a  question,  I  apprehend,  that  the  destruction  of  the  goods  by 
the  fire  must  be  his  loss,  unless  he  can  obtain  remuneration  from 
the  insurers  upon  the  policy.  Indeed  there  is  no  other  upon 
whom  it  could  possibly  be  made  to  fall,  except  the  sheriff  or  the 
plaintiffs  in  the  execution.  As  to  the  sheriff,  it  will  scarcely  be 
claimed  that  he  is  answerable,  unless  he  failed  to  use  ordinary 
diligence  in  taking  care  of  and  preserving  the  goods;  for  he  can 
only  be  considered  a  bailee  at  most  for  compensation,  and  there- 
fore responsible  only  for  ordinary  negligence:  Story  on  Bail.  96, 
pi.  130,  p.  263,  pi.  398.  That  he  v^as  guiliy  of  such  negli- 
gence, or  did  not  use  ordinary  diligence,  is  not  pretended. 
Ajid  as  to  the  plaintiffs  in  the  execution,  it  must  be  admitted 
that  they  are  innocent  and  free  from  all  blame  whatever.  The 
only  person  therefore  connected  with  the  goods  taken  in  execu- 
tion and  destroyed  by  the  fire,  that  appears  to  have  been  in  de- 
fault, is  the  assured,  the  defendant  in  the  execution;  and  he 
doubtless  is  so,  because  he  did  not  long  before  pay  to  the 
plaintiffs  the  debt  for  which  the  goods  were  taken  in  execution. 
Hence  the  plaintiffs  having  failed,  without  any  default  on  their 
part,  or  that  of  the  sheriff,  to  derive  any  benefit  or  satisfaction 
for  their  debt,  from  the  goods  of  their  debtor  having  been  taken 
in  execution,  it  would  appear  to  be  just  and  reasonable  that  the 
assured  should  still  be  held  .liable  upon  the  judgment  against 
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him  to  pay  the  debt  for  whioh  his  goods  were  taken  in  execu- 
tion. Under  this  view,  hia  interest  in*  tiie  policy  was  as  great  i|t 
the  time  of  the  loss  of  the  goods  by  fire  as  at  any  time  before. 
Consequently  he  is  entitled  to  recover  upon  the  policy,  unfa— 
Insn  the  evidence  given  on  the  trial,  tiie  jury  could  have  foundi 
from  the  seizure  of  the  goods  by  the  sheriff,  and  his  conduct  in 
regard  to  them,  that  the  risk  had  been  materially  increased.  We 
ore  satisfied,  however,  that  none  of  the  evidence  given  tended  to 
prove  anything  of  the  sort,  and  without  evidence  tending  to 
prove  it,  the  court  would  have  erred,  had  it  referred  such  a 
question,  as  a  matter  of  fact,  to  the  jury,  to  be  decided  by  thenu 
From  the  evidence,  it  apx)ears  without  any  contradiction  what- 
ever that  the  goods  remained  precisely  in  the  same  situation 
after  the  seizure  that  they  were  in  before,  when  it  is  admitted 
that  they  were  covered  and  protected  by  the  policy.  But  it  is 
said  that  the  sheriff,  after  making  the  seizure,  fastened  down 
tiie  windows,  closed  the  window-shutters,  and  locked  the  doors 
of  the  stoiB-houses  containing  the  goods,  and  having  done  this, 
took  apd  kept  the  keys  in  his  own  possession.  The  fire,  it  must 
be  observed,  happened  in  the  night,  long  after  the  usual  time  ol 
closing  stores  and  ceasing  to  do  business  in  them,  indeed  after 
all  the  citizens  had  gone  to  bed;'  so  that  the  store-houses  were 
really  in  the  same  situation  at  the  time  of  the  fire,  that  they 
doubtless  would  and  ought  to  have  been,  had  no  seizure  been 
made.  The  circumstance  of  the  sheriff's  having  the  keys,  and 
being  out  of  the  place  at  the  time  of  the  fire,  is  immaterial,  be- 
cause it  had  nothing  to  do  with  producing  the  fire,  and  could 
■not  in  the  least  degree  prevent  the  goods  from  being  destroyed 
by  or  saved  from  it;  for  the  doors  could  have  been  forced  open, 
had  it  been  thought  that  it  would  have  availed  anything,  in  as 
short  a  time  without  the  keys,  as  they  could  have  been  opened 
by  the  use  of  them.  Findlay,  the  assured,  was  present  at  the 
fire,  and  having  the  same  interest  in  the  ^oods  to  save  them 
from  being  destroyed  that  he  ever  had,  must  be  presumed  to 
have  done  all  that  he  would,  had  the  seizure  not  taken  place. 
There  is  not  therefore  any  ground,  so  far  as  tiie  evidence  goes, 
upon  which  any  increase  of  risk  can  well  be  imagined.  The 
judgment  is  therefore  affirmed. 
Judgment  affirmed. 


Alubnatioh  ot  Phofkbtt  Insubbd  ao  as  to  relcMe  the  lugufwi;  Set 
Lmte  V.  Maine  MuL  F.  Ina.  (h.^.  28  Am.  Dea  160,  andnote. 
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Baolb  v.  Whttb, 

[6  WBASMW,  501.] 

OinoiOH  ftA»M«M  juu  LiABU  lOB  Lo88  ABnnrQ  bkiobb  Biutxbt.  TUt 
prinoipto  WM  applied  to  a  caae  where  the  goods  in  queetion  ftixired  «b 
their  deetinaiioii  at  mmdown  Saturday  evening,  bat  were  not  deliTered, 
the  plaintifii  declining  to  receive  them,  it  being  eo  late,  and  directiQg 
them  to  be  placed  on  a  rideling,  where  they  remamed  nntil  Monday 
morning,  looked  in  the  can,  to  which  defendants  had  the  keys;  the  loai 
ooonmd  between  Satmxiay  night  and  Monday  morning. 

Assumpsit.  The  opinion  states  the  ease.  Verdict  for  the  da- 
(endants.    Writ  of  error. 

ffadehurst  and  McCaU^  for  the  plaintifb. 

Merediih,  contra. 

By  Octort,  Bookss,  J.  This  is  an  action  of  assumpsit  against 
the  defendants  as  common  carriers.  The  material  facts  were 
these:  Eagle  k  Co.  purchased  goods  from  Eagle,  Westoott  & 
Cambless,  which  were  packed,  marked,  and  taken  to  the  defend- 
ants' store,  who  undertook  to  deliver  them  to  the  plamtiflB, 
merchants  living  in  Columbia,  Lancaster  county.  The  plainti£Es 
gave  in  evidence  the  receipt  of  White  &  Co.,  and  the  bill  of 
lading  of  the  goods;  and  also  proved,  that  when  the  cars  came 
to  be  unloaded  at  Columbia,  one  of  the  trunks,  No.  445, 
mentioned  in  the  receipt  and  bill  of  lading,  was  riflcf  of 
its  contents.  There  is  no  room  for  doubt  that  the  goods 
never  came  to  the  possession  or  custody  of  the  owners;  but  it  is 
clear  they  were  lost  after  the  defendants  took  charge,  and  before 
they  were  actually  delivered.  It  was  also  proved,  that  the  cars 
which  contained  the  goods  were  sent  on  Haldeman's  sideling, 
by  the  direction,  and  at  the  request  of  the  plaintifb,  on  the 
evening  of  Saturday,  the  twelfth  of  March. 

The  defense  taken  at  the  trial  was,  that  the  goods  were  deliv- 
ered, or  if  not  delivered,  that  the  delivery  was  prevented  by  the 
interference  of  the  plaintiffs,  who  took  charge  of  the  goods 
before  they  arrived  at  their  ultimate  place  of  destination. 

A  common  carrier  undertakes  generally,  and  for  all  people 
indifferently,  to  convey  goods  and  deliver  them  at  a  place  ap- 
pointed for  him,  and  with  or  without  a  special  agreement  as  to 
price.  He  is  in  the  nature  of  an  insurer,  and  is  answerable  for 
accidents  and  thefts,  and  even  for  a  loss  by  robbery.  He  is 
answerable  for  all  losses  which  do  not  fall  within  tiie  excepted 
cases  of  thS  '^t  of  God,  or  inevitable  accident,  without  the  in- 
tervention c£  man  and  p'  iblic  enemies.    This,  as  Chancellor  Kent 
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remarks  in  his  Gommentaries,  title  Baihnent,  has  been  the  set- 
tled law  for  ages;  and  the  rule  is  intended  as  a  guard  against 
fraud  and  oollnsion,  and  is  founded  on  the  broad  principles  of 
public  policy  and  conyenience.  It  is  a  principle  of  extraordi- 
nary responsibililyy  which  has  stood  the  test  of  experience,  and 
which  we  are  unwilling  to  see  frittered  away  further  than  has  been 
already  done  in  those  cases  where  carriers  have  been,  as  I  think, 
unwisely,  permitted  to  limit  their  own  responsibility.  In  the 
contract  of  carriage,  the  defendants  engage,  for  a  certain  price, 
to  deliyer  the  goods  intrusted  to  them  into  the  actual  custody 
of  the  plaintifiEs.  They  can  not  discharge  themselyes  from  their 
responsibilily  as  carriers,  except  by  proving  that  they  have  per- 
formed their  engagement,  or  by  showing  clearly  that  they  are 
excused  from  the  performance  of  the  contract  by  some  act  of 
the  plaintiff,  or  that  the  case  falls  within  some  of  the  excepted 


The  court  very  properly  charged  the  jury  that  it  was  the  duly 
of  the  defendants,  as  common  carriers,  to  cause  the  goods  to  be 
actually  delivered  to  the  plaintiflfa.  And  that  they  were  not  so 
delivered,  scarcely  admits  of  doubt.  The  cars  arrived  at  the 
head  of  the  inclined  plane  on  the  afternoon  of  Saturday,  and  in 
pursuance  of  directions  from  one  of  the  plaintiffs,  were  placed 
on  Haldeman's  sideling,  about  sundown  of  that  day.  The  tes- 
timony of  two  witnesses,  Haines  and  Moss,  shows,  that  so  far 
tram  the  goods  being  delivered,  the  plaintiffs  refused  to  receive 
them,  on  the  allegation  that  they  were  engaged,  and  that  it  was 
too  late  to  unload  the  cars.  It  also  appears  that  the  key  of  the 
oars  and  the  manifest  were  retained  by  the  carriers,  and  that 
there  was  no  tender  or  offer  to  deliver  them  to  the  plaintiffs. 
It  must  be  remarked,  as  in  Ostrander  v.  Brown,  16  Johns.  48 
[8  Am.  Dec.  211],  the  question  is  not  as  to  the  place  of  delivery, 
on  which  I  give  no  opinion,  but  whether  there  was  any  delivery 
at  all.  Common  carriers  are  ordinarily  bound  to  cany  goods 
intrusted  to  their  conveyance  to  the  residence  or  place  of  busi- 
ness of  the  consignee;  but  whether  this  rule  can  be  convenientty 
applied  to  the  business  usually  transacted  by  canal  or  railroad 
may  admit  of  doubt:  McClel.  &  Y.  129;^  SUme  v.  Cowley,  6  T.  B. 
894.'  It  can  not  be  pretended  that  there  was  an  actual  delivery. 
But  was  there  anything  proved  which  is  equivalent  to  an  actual 
delivery?  And  if  there  was,  it  must  be  in  the  alleged  tender, 
or  because  the  delivery  was  prevented  by  the  interference  of  the 
plaintifib. 

1.  Storr  T.  Croiolqr,  Model,  ft  7.  IW.  2.  Hfdt  t.  l^rmi,  #(«.  ifov.  C«. 
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In  SiOTT  T.  Crawley ^  above  dted,  it  ia  takan  as  a  genanl  zii1b« 
that  a  cacdei,  having  onoe  tendered  a  deliyeEy,  has  disohaigad 
himflfllf  from  hia  obligiiiion  as  oacrier;  beoause,  otbfirwise,  sn^ 
Alexander,  0.  B.,.  whareis  hia  liability  to  oease?    Where  ia  tha 
line  to  be  drawn,  i£  not  thare?    To  conatma  hib  undertaking' in 
any  other  way  would  be  attended  with  the  greatest  inoonven- 
ience:  and  I  would  therefore  hold  the  rule  to  be  aa  atated  in 
ordinary  cases.    I  take  no  exception  to  the  rule  whan  confined 
to  hia  extraordinary   responaibiiity  as  carriar,  and  wifli  the 
qualification  that  the  tender  must  be  made  at  a  proper  time,  in 
a  proper  manner,  and  at  the  proper  place.    If  the  tender  is 
wanting  in  any  one  of  these  easflntial  requiaitea,  hia  responaifailily 
aa  carrier  atill  continuea.    If  thia  point  waa  made  at  the  time, 
no  notice  is  tai:en  of  it,  in  the  charge.    No  queation  of  the 
kind  ia  aubmitted  to  the  jury,  and  whether  there  waa  a  tender 
in  proper  time,  it  is  obviously  a  question,  depending  as  it  does 
on  a  variaiy  of  circumstances,  for  their  oonsideiation.    The 
cars  were  put  on  the  sideling  at  or  perhaps  after  sundown,  on 
Saturday;  and  it  is  in  testimony  that  it  would  take  at  least  two 
and  perhaps  three  or  four  hours  to  unload  them,  and  remove 
the  contents  to  the  plaintiffs'  store.    It  would  be  for  the  jury  to 
say  whether  the  reasons  given  for  refusing  to  receive  the  goods 
were  sufficient  to  excuse  the  plaintiffs^    A  tender  merely  of  tha 
goods,  to  the  consignee,  as  is  said  in  Ostrander  v.  Brawn^  15 
Johns.  43  [8  Am.  Dec.  211],  vntiiiout  their  acceptance,  would 
not  be  a  performance  of  a  carrier's  duty.    And  in  case  of  tha 
refusal  of  the  consignee  to  receive  the  gooda,  he  is  not  justified, 
in  abandoning  them.    Although  his  strict  accountability  aa 
carrier  may  cease,  he  becomes  a  bailee,  and  as  such  must  take, 
ordinary  care  of  the  gooda.    We  can  not  avoid  seeing,  that  in. 
this  case  neither  party  supposed  the  goods  were  delivered,  or 
that  the  responsibility  had  ceased.    This  was  an  aftearthoughti» 
after  the  loss  had  been  incurred,  when,  as  is  usual,  the  ingenuily 
of  the  carrier  was  tasked  to  find  reasons  to  escape  from  the  con- 
sequences of  the  negligence  of  his  agents. 

The  court  gives  an  affirmative  answer  to  the  several  proposi- 
tions of  the  plainti£b,  but  always  vrith  a  qualification  of  which 
the  plaintiffs  complain.  To  the  first  point,  they  say:  *'  But  the 
defense  taken  here  renders  it  necessaiy  for  me  to  add,  that  il* 
the  usual  and  proper  steps  toward  an  actual  deliveiy  were  pre- 
vented by  the  interference  and  conduct  of  one  of  the  plaintiila, 
the  rule  is  not  applicable;  and  the  jury  will  decide  tha  facta. 
Tha  conaignee  may  take  charge  of  ttie  gooda  before  tbey  arrive 
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«t  then  nhimste  pilaoe  of  dcUveiy,  uid  iiiB  ^^ 
ttomfrinate/'    And  again  to  Hbe  second  point,  tlse  court,  afl»r 
iMlt'ueUiig  tiie  jury  that  placing  the  oars  on  Haldenum's  side- 
ling was  no  delivezj  to  the  plainiifb,  add:  "  But  if  ikey  were 
fio  pdaced  by  the  plaintiffs'  direoticm,  and  an  actual  deUvery  mm 
theveby  prevented,  sadh  deli^eiy  oould  not  be  retailed."     la 
Hub,  I  understand  the  court  to  instmct  tbe  jniy  ezpUoitly, 
that  if  ihey  believe  the  con  ware  put  at  ibe  place  diiected  by 
one  of  the  plaintiffs,  the  cagriar^-s  xisk  iBrmJnated ;  whirii  was  in 
fact  equivalent  to  instructing  iihem  to  ffnd  torihe  defendant. 
TbBf  put  the  case  entirely  on  the  interfeiienoe  and  conduct  of 
the  pTmntiflh,  iriierDby  anadmal  delrrary  was  pveventod,  and  on 
the  consignee  taking  charge  of  the  goods  before  theyarrived  at 
the  ultimato  placeof  destination.    I  luvve  looked  through  the  tes- 
timony in  vain  for  any  evidence  on  which  the  court  could  sub- 
mit such  a  point  to  the  jury,  and  find  nothing  on  which  it  can 
be  ndsed  except  the  direction  that  the  cars  ehould  be  put  upon 
Haldeman's  sideling.     On  this  part  of  the  case,  I  throw  out  of 
view  the  point  that  the  plaintiffs  began  to  imload  the  cars  be- 
fore the  arrival  of  the  agent,  on  Monday,  because  that  is  only 
material  as  bearing  on  the  question,  if  it  be  one,  whether  the 
goods  were  lost  while  in  the  custody  of  the  defendants.    It 
can  -not  affect  this  point,  because  it  took  place  after  the  goods 
had  been  stolen,  or  lost,  and  of  course  after  the  carrier's  respon- 
sibiliiy  had  attached.    If  the  defendants  were  injured,  which  is 
not  very  clear,  this  is  not  the  mode  or  manner  to  seek  redress. 
I  agree  that  if  a  carrier  is  prevented  by  the  owner  from  perform- 
ing his  contract,  or  if  the  owner  takes  charge  of  the  goods  be- 
fore their  arrival  at  their  place  of  destination,  his  responsibility 
as  carrier  ceases;  bat  I  can  not  admit  that  there  is  any  evidence 
in  Idle  case,  from  which  the  jury  should  be  permitted  to  make 
any  such  inference.    The  direction  given  amounte  to  nothing 
more  than  a  designation,  or  at  any  rate  a  change,  of  the  place 
(acquiesced  in  by  the  carrier)  where  the  goods  were  to  be  de- 
livered.   It  was  not  supposed  by  either  that  it  excused  him  from 
a  delivery  at  all.     His  duty  to  deliver  remained  entirely  un- 
changed.   A  designation,  or  change,  in  the  place  of  delivery  or 
an  alteration  in  the  destination,  which  the  owner  undoubtedly 
has  a  right  to  make,  may,  under  certain  circumstances,  be  a 
reason  for  refusing  to  obey  the  instructions,  or  of  charging  an 
additional  compensation  for  the  increased  trouble  or  risk,  but  it 
can  not  be  considered  as  operating  so  as  to  exempt  him  from  the 
responsibility  attached  to  his  character  as  a  common  carrier, 


438  MoEennan  t;.  PHnjiTPa  [Peim 

when  he  obeys  the  dixections  of  the  owner  wiihoat  objection* 
If  we  onoe  pennit  carriers  to  relieve  themselves  from  &e  con- 
sequences arising  from  their  or  their  agents'  n^ligence,  there 
will  be  no  want  of  pretenses  and  excuses  for  that  puiposCy  proved, 
as  they  can  readily  be,  by  the  oaths  of  the  persons  whose  fault  or 
fraud  has  caused  the  loss.  To  avoid  all  temptations  of  this  kind, 
the  rule  which  places  common  cazxiers  on  a  different  footing 
from  other  bailees  has  been  wisely  adopted,  and  must  be  firmly 
enforced.  The  great  and  increasing  extent  of  our  internal  trade 
renders  all  such  questions  extremely  important;  and  there  is 
great  danger  in  relaxing  the  ancient  rules,  which  must  end  in 
producing  uncertainiy,  and  of  course  numerous  and  perplexing 
controversies. 
Judgment  reversed,  and  a  venire  da  novo  awarded. 

HusTOH,  J.,  dissenting. 

Followed  in  Qroffy.  Mxmer,  9  Barr,  116;  MeCaarty  ▼.  N,  T.  Jb  Erie  E.  ML 
Co,,  30  Pa.  St.  252;  Shtnh  v.  Phil  Steam  Propeller  Co.,  60  Id.  110,  with  !«• 
ipect  to  the  liability  of  common  oarriers.  See  Tumey  v.  WUaon^  27  Am.  Deo. 
615  and  note;  Orange  Co.  Bank  y.  Brown,  24  Id.  129  and  note;  CoU  v.  Mo^ 
Mechen,  5  Id.  200;  Craig  v.  ChUdreM,  14  Id.  751;  Jones  ▼.  Pitcher,  24  Id. 
716;  Boberleon  v.  Kennedy,  26  Id.  466;  DaggeU  v.  Shaw,  25  Id.  439;  DeMoU 
▼.  Laraway,  28  Id.  523;  Gibson  v.  Culver,  31  Id.  297  and  note;  HoUister  v. 
Nowlen,  32  Id.  456  and  note;  Cole  v.  Ooodvnn,  Id.  470  and  note;  Atwood  v. 
RsUanoe  TransportaHon  Co,,  34  Id.  603  and  note. 


MoKeNNAK  V.  PTTrTiTiTPS; 

[6  Whabzoh,  671.] 

Ak  AoBUiiXNT  TO  LiviB  Sepabatb  entered  Into  by  husband  and  wife  wfll 
not  be  executed  in  chancery. 

A  Wife  hat  Aoquibe  a  Separate  Pbopertt  in  Equitt,  by  an  agreement 
with  her  husband,  without  the  intervention  of  trustees;  as  where,  on  an 
agreement  to  live  separate  the  parties  separate,  she  relinquishes  all  right 
to  his  estate,  and  he  pays  her  a  sum  of  money  and  dies. 

A  Married  Woman's  Verbal  Disposition  of  her  property  to  take  effect 
upon  her  death  is  nugatory;  and  as  to  such  property  she  dies  intestate. 

Assxno»siT  by  McKennan,  as  administrator  of  tiie  estate  of  his 
former  wife,  whose  property  the  defendant  held,  claiming  it  by 
right  of  certain  verbal  directions  given  to  him  by  her  respecting 
its  disposition.  The  plaintiff  and  his  intestate  were  husband 
and  wife,  and  by  articles  of  agreement  separated  and  lived  ai)art, 
he  giving  her  certain  money  with  which  she  supported  herself, 
and  which  was  the  property  in  dispute  in  this  action,  and  she 
"^linquishing  all  claim  upon  him  for  further  support.     "While 
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liTing  separate  she  died.  A  special  verdict  embodying  these 
facts  was  rendered,  and  judgment  thereon  was  given  for  the 
defendant.    Writ  of  error. 

Tdghman  and  Bell,  for  the  plaintiff  in  error. 

DiUingham  and  Chauncey,  contra. 

By  Court,  GiBsoir,  0.  J.  It  seems  to  be  settled,  that  chanoeiy 
will  not  execute  an  agreement  between  husband  and  wife,  to 
live  separate,  because  that  would  impair  the  marital  rights  of 
the  husband  at  the  common  law,  by  giving  the  wife  a  degree  of 
personal  independence,  which  would  be  inconsistent  with  her 
conjugal  duties.  Nothing  wUl  be  done  in  furtherance  of  even 
a  suspension  of  the  marriage  contract;  and  a  bill  to  compel  the 
husband  to  permit  the  wife  to  live  separate,  or  pay  the  stipulated 
maintenance,  would  not  be  entertained.  But  further  than  this, 
public  policy  is  not  concerned;  the  incidents  of  the  contract  of 
marriage  being  by  no  means  so  sacred.  Here  the  agreement 
was  actually  consummated  by  payment  of  the  maintenance  and 
death  of  the  wife;  and  all  those  considerations  which  would  in- 
duce a  chancellor  to  withhold  his  assistance  where  the  object  is 
to  interfere  with  the  direct  obligation  of  the  marriage  contract, 
are  to  be  put  out  of  view;  so  that  the  question  comes  to  this: 
Can  a  wife  acquire  a  separate  property  in  equity,  by  an  agree- 
ment with  her  husband,  without  the  intervention  of  trustees? 
And  a  countless  train  of  authorities  at  once  spring  up  to  show, 
that  she  can.  At  the  death  of  the  wife  then,  the  money  for  which 
this  suit  was  brought  was  her  separate  property,  and  subject  to 
her  disposition  as  a  feme  sole.  And  it  is  contended,  that  she  did 
dispose  or  it  by  a  valid  testamentary  act.  The  jury  have  found, 
that  she  put  it  into  the  hands  of  the  defendant,  with  verbal  in- 
structions as  to  the  objects  of  hex  bouniy ;  but  who  or  what  those 
objects  were  are  not  found;  and  this  disposition,  which  resem- 
bles a  nuncupative  will  more  than  a  donatio  causa  mortis,  is  void 
for  uncertainly.     She  therefore  died  intestate. 

The  result  is,  that  the  husband  is  entitled  as  administrator; 
and  might,  had  the  wife  died  possessed,  have  maintained  the 
action  in  his  own  right.  At  her  death,  however,  the  money  was 
a  thing  in  action,  which  she  could  have  compelled  the  defendant 
to  restore  only  by  a  suit,  and  the  plaintiff  consequently  can  re- 
cover only  in  a  representative  capacity.  He  has  sued  in  his  own 
right,  and  we  are  therefore  compelled  to  torn  him  round  to  an« 
other  action. 

Judgment  afiirmed. 
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Qted  Ja  jnhMquftnt  dedaiaciB  in  this  state  upon  the  fidUowing  propoatiog: 
A  wife,  wiihoat  the  intervention  of  trostee,  can  acquire  aeparato  property 
'winch  a  court  «f  equity  wHl  protect:  Hmtton  v.  Duqf,  3  Barr,  106;  FUher  t. 
FUbert,  6  LL  67;  WiOiamt^  Appeal,  47  Ba.  8t  909;  Perni.  SaU  Hfy.  Ob.  r. 
iM>  M  LL  17;  SOundb  ▼.  Avion*  61  Id.  326;  Jhify  ▼.  /im.  Ca,  8  Watte  Jb  a 
433.    The  same  point  is  also  ruled  in  CanxXL  t.  Xee^  22  Am.  Deo.  360. 


OvEBDEEB  t^  LkWIB. 

(1  Wazti  ioiD  SaaoBAn,  90^ 

liAVDMNU)    MAT    FOBOIBLT  DiSPOCflBSS    TXKANT  AniB    BSFDUnDH   of   hit 

lease,  immediately  on  his  declining  to  quit  poaaeiaion  on  reqneet^  the  ten- 
ant  being  then  merely  tenant  at  will,  and  if  there  be  no  nnneoeeeary  force 
or  wanton  damage  the  landlord  is  not  liable  for  injnry  thereby  cansed  to 
tiia  tenants  goods. 

Ebbob  to  Yoik  county  common  pleas  in  an  action  of  trespass, 
to  recoTer  for  injuries  done  by  the  defendant  to  the  plaintiffs 
goods  by  tiieir  forcible  remoiral  from  certain  premises.  The 
iduntiff  had  a  lease  of  the  premises  for  a  year,  and  some  time 
after  its  expiration  the  defendant,  then  owner,  requested  him  to 
quit  possession  of  a  certain  room  on  the  premises  immediately, 
^Rfhich  he  declined  to  do,  asking  until  next  day,  when  the  de- 
fendant removed  the  goods,  doing  some  injury.  The  instruc- 
fions  are  stated  in  the  opinion.  Verdict  and  judgment  for  the 
defendant.  The  plaintiff  brought  the  case  up  on  exception  to 
tiie  instructions. 

BafMeyy  for  the  plaintiff  in  error. 

MmMyy  for  the  defendant  in  error. 

By  Ck>irBT.  The  judge  stated  the  law  of  the  case  at  a  breath. 
*'  If  the  plaintiff,''  said  he,  ''  held  under  the  defendant,  as  ten- 
ant at  will,  at  the  time  of  the  alleged  trespass,  he  can  not  re- 
cover for  breaking  and  entering  his  close,  but  is  entitled  to 
recover  damages  under  his  declaration  for  any  trespass  proved 
to  have  been  done  to  his  personal  property."  Now,  as  the  de- 
fendant's lease  had  expired  by  its  own  limitation,  there  could  be 
no  doubt  that  he  was  a  tenant  at  will,  though  he  had  not  re- 
ceived notice  to  quit — that  point  was  put  at  rest  in  Duncan  v. 
Btashford,^  2  Serg.  &  R.  480 — and  the  landlord  might  forcibly 
dispossess  him  on  the  instant,  by  night,  or  by  day,  and  for 
motives  of  mere  caprice;  with  this  limitation  only,  that  he  should 
use  no  greater  force  than  might  be  necessary,  and  do  no  wanton 
damage.    A  tenant  at  will  is  bound  to  remove  his  property  on 

1.  Bloihford  ▼.  XHmcan. 
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vequBsty  wiihoat  legaxd  to  his  convenienoe,  and  to  find  a  plaee 
for  it  as  he  may.  It  was  not  pretended  that  the  plaintiff  had 
not  held  over;  and  the  jniy  were  properly  directed  that  he  was 
entitled  to  damages,  only  for  any  injury  he  had  soffered  from 
umeoesBaiy  Tiolenee  to  his  properly. 
Jadgment  aflBrmed. 

Tenant  Holding  Ovbb  aftsr  ths  Ezpisation  of  Ids  leas^  is  »  tenant 
at  will:  Bemnock^.  Whippk,  28  Am.  Deo.  186;  and  if  the  kndlord  eaten  by 
foroe  and  tarns  him  oat,  he  can  not  have  treepaas  therefor:  HyaU  ▼.  Wood,  4 
Id.  258.  Notice  to  quit  is  unnecessary  to  terminate  a  lease  which  expires  on 
a  day  certain:  StockweU  v.  Marka,  35  Id.  266.  In  Evam  v.  H<uting$,  9  Vm, 
fitb  273,  the  principal  case  is  cited  to  the  point  that  after  the  expiration  of  a 
lease  given  for  a  definite  term  the  tenant  becomes  a  mere  tenant  at  will;  and 
in  Kettam  v.  Janmm,  17  Id.  467,  and  Law  v.  Elwell,  121  Mass.  315,  the  case  is 
eited  to  the  point  that  a  lessor  may  enter  and  forcibly  remove  the  goods  of  m 
tenant  at  will,  or  of  a  tenant  whose  lease  has  expired  and  who  has  received 
notice  to  quit,  without  subjecting  himself  to  an  action  for  damages  if  he  uses 
no  unneoessary  violence.  In  CommonweaUh  v.  Kensey,  2  Par.  Sel.  Cas.  401, 
it  is  held,  however,  that  the  landlord  in  such  a  case  can  not  enter  forcibly 
without  subjecting  himself  to  indictment  for  a  forcible  entry,  and  the  princi- 
pal ease  is  referred  to  and  commented  on  as  not  being  at  variance  with  the 
doctrine. 


Bayabd  V.  Shunk. 

[1  Watxb  ahd  Sebosaiit,  n.] 
Bona  Fms  Patmbnt  in  Noras  of  Bank  whioh  has  Failkd,  neither  part^ 
having  knowledge  of  the  failure,  is  good  and  discharges  the  debt. 

Ebbob  to  Dauphin  county  common  pleas,  in  a  case  stated  in 
the  nature  of  a  8X)ecial  verdict.  The  material  facts  stated  were 
that  on  a  judgment  heretofore  recoTered  by  the  plaintiff  against 
the  defendants,  execution  was  issued  and  levied  on  certain  chat- 
tels. After  the  levy  the  defendants  sold  and  conyeyed  the  chat- 
tels to  Hickox,  terre-tenant  in  this  case,  who,  upon  being  noti- 
fied by  the  sheriff,  paid  the  amount  of  the  debt  and  costs,  in 
bills  of  the  Commercial  bank  of  Wilmington,  to  the  sheriff, 
who  receipted  therefor  in  full  and  released  the  property.  The 
next  day  the  sheriff  tendered  the  bills  to  the  plaintiffs  attor- 
ney, who,  upon  being  informed  by  the  cashier  of  a  certain  bank 
that  the  bills  in  question  were  quoted  at  one  half  of  one  per 
cent,  discount,  accepted  the  same  from  the  sheriff  and  gave  a  re- 
ceipt. It  subsequently  turned  out  that  the  Oommercial  bank 
stopped  payment  the  day  before  the  payment  to  the  sheriff, 
though  its  bills  passed  current  in  Harrisburg  for  several  days 
afterwards.     The  plaintiff  returned  the  bills  in  question  to  the 
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sheriff,  who  offered  them  to  the  defendants  and  to  Hickox,  bat 
they  all  declined  to  receive  them.  The  sheriff  then  returned 
the  facts  speciallj.  The  question  was  as  to  the  validiiy  of  the 
payment  of  the  execution.  If  it  was  not  valid,  the  plaintiff  was 
to  have  judgment;  othemnae,  judgment  for  the  defendants. 
The  defendants  had  judgment  below,  and  the  plaintiff  brought 
error. 

Fotster  and  McOormick,  for  the  plaintiff  in  error. 

Bourn,  and  Johnson,  aUomey-general,  for  the  defendants  in 
error. 

By  Court,  Qibson,  0.  J.    Oases  in  which  the  bills  or  notes  of 
a  third  party  were  transferred  for  a  debt,  are  not  to  the  pur- 
pose; and  most  of  those  which  have  been  cited  are  of  that  stamp. 
Where  the  parties  to  such  a  transaction  are  silent  in  respect  to 
the  terms  of  it,  the  rules  of  interpretation  are  few  and  simple. 
If  the  securities  are  transferred  for  a  debt  contracted  at  the 
time,  the  presumptien  is  that  they  are  received  in  satisfaction  of 
it;  but  if  for  a  precedent  debt,  it  is  that  they  are  received  as 
collateral  security  for  it;  and  in  either  case  it  may  be  rebutted 
by  direct  or  circiunstantial  evidence.     But  by  the  conventional 
rules  of  business,  a  transfer  of  bank  notes,  though  they  are  of 
the  same  mould  and  obligation  betwixt  the  original  parties,  is 
regulated  by  peculiar  principles  and  stands  on  a  different  foot- 
ing.    They  are  lent  by  the  banks  as  cash;  they  are  paid  away 
as  cash;  and  the  language  of  Lord  Mansfield  in  Miller  v.  Eacef 
was  not  too  strong  when  he  said,  **  they  are  not  goods,  nor  se- 
curities, nor  documents  for  debts;  but  are  treated  as  money,  as 
cash,  in  the  ordinary  course  and  transaction  of  business  by  the 
general  consent  of  mankind,  which  gives  them  the  credit  and 
currency  of  money  to  all  intents  and  purposes;  they  are  as  much 
money  as  guineas  themselves  are,  or  any  other  coin  that  is  used 
in  common  payments  as  money  or  cash."    If  such  were  their 
legal  character  in  England,  where  there  was  but  one  bank,  how 
emphatically  must  it  be  so  here  where  they  have  supplanted  coin 
for  every  purpose  but  that  of  small  change,  and  where  they  have 
excluded  it  from  circulation  almost  entirely.    It  is  true,  as  was 
remarked  in  Young  v.  Adams,  6  Mass.  182,  that  our  bank  notes 
are  private  contracts  without  a  public  sanction,  like  that  which 
gives  operation  to  the  lawful  money  of  the  country;  but  it  is 
also  true  that  they  pass  for  cash,  both  here  and  in  England,  not 
by  force  of  any  such  sanction,  but  by  the  legislation  of  general 

1.  1  Buzr.  492.  " 
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consent,  induced  by  their  great  convenience,  if  not  the  absolate 
necessities  of  mankind.  Miller  v.  Bace  is  a  leading  case  which 
has  never  been  doubted  in  England,  or,  except  in  a  case  presently 
to  be  noticed,  in  America;  and  it  goes  veiy  far  to  rule  the  point 
before  us;  for  if  the  wheel  of  commerce  is  to  be  stopped  or 
turned  backwards  in  order  to  repair  accidents  to  it  from  im- 
purities in  the  medium  which  keeps  it  in  motion,  except  those 
which — ^few  and  far  between — are  occasioned  by  forgery,  bank 
notes  must  cease  to  be  a  part  of  the  currency,  or  the  business  of 
the  world  must  stand  still.  The  weight  of  authority  bearing 
directly  on  the  point,  is  decisively  in  favor  of  the  position  that 
bona  fide  payment  in  the  notes  of  a  broken  bank  discharges  the 
debt.  Though  Gamidge  v.  AUenhy,  6  Bam.  &  Cress.  373;  S.  G. ,  13 
Eng.  Com.  L.  202,'  was  not  a  case  of  payment  in  bank  notes,  l>ut 
in  the  cadi  notes  of  a  banker  who  had  failed  a  few  hours  before, 
it  was  held  that  if  they  were  to  be  considered  as  cash,  the  debt 
would  be  dischaiged;  but  if  as  negotiable  paper  merely,  the 
holder  was  bound  to  use  due  diligence  in  procuring  payment  of 
them;  and  that  i:^  either  aspect  the  same  result  was  inevitable. 
Such  notes,  however,  though  formerly  called  goldsmiths'  notes, 
have  not  been  treated  as  cash  by  the  merchants  or  the  courts. 
Strictly  speaking,  they  are  ordinary  promissory  notes;  for  none 
but  those  of  the  bank  of  England  are  considered  bank  notes  in 
that  country.  The  judges,  however,  seem  to  have  hesitated  as 
to  their  precise  character  in  that  case;  but  they  distinctiy  de- 
cided that  bona  fide  payment  in  notes  which  have  received  the 
qualities  of  money  from  the  conventional  laws  of  trade,  is  ab- 
solute satisfaction  notwithstanding  the  previous  failure  of  the 
drawer.  In  America  we  have  a  decision  directiy  to  the  point,  in 
Scruggs  v.  Gass,  8  Terg.  175  [29  Am.  Dec.  114],  in  which  the  su- 
preme court  of  Tennessee  held  that  payment  in  the  notes  of  a 
bank  which  had  failed  discharged  the  debt;  and  in  Young  v. 
Adams,  already  quoted,  we  have  a  decision  of  the  supreme  court 
of  Massachusetts  to  the  same  purport. 

In  contrast  with  these  stands  Lighibody  v.  The  Ontario  Bank, 
decided  by  the  supreme  court  of  New  York,  11  Wend.  1,  and 
affirmed  in  the  court  of  errors:  13  Id.  101  [27  Am.  Dec.  179]. 
The  judges  and  senator  who  delivered  opinions  in  that  case, 
seem  not  to  have  coincided  in  their  intermediate  positions,  though 
they  arrived  at  the  same  conclusion.  The  chief  justice  who  de- 
livered the  opinion  of  the  supreme  court,  appears  to  have 
thought  that  a  bank  note  stands  on  the  footing  of  any  other 

1.  13  Eag.  Com.  L.  17fi. 
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paromissozy  note;  that  as  he  who  parts  with  what  is  TaltnAle 
ought  on  principles  of  natnzal  justice  to  reoehre  irahie  for  it  in 
retain,  a  Tender  is  not  bound  by  an  agreement  to  aooept  xnpom- 
issoiy  notes  should  they  ha?e  been  bad  at  the  time  of  the  trans- 
action; and  that  payment  in  the  notes  of  an  insolvent  bank  is  no 
better  than  payment  in  counterfeit  coin.  It  is  obrioos  that  tius 
inTolTcs  a  contradiction;  for  to  confound  bank  notes  with  ovdi« 
nary  promissoiy  notes  would  subject  a  debtor,  wbo  had  paid 
them  away,  to  tiie  risk  of  the  bank's  ultimate  solTenqy.  In  the 
court  of  errors,  the  chancellor,  haring  premised  that  a  state  is 
not  at  liberty  to  coin  money  or  make  anything  a  legal  tendor  but 
gold  or  silver,  and  consequently  that  the  practice  of  receiring 
bank  notes  as  money  is  a  conyentional  regulation,  and  not  a 
legal  one,  concluded  that  where  the  loss  has  already  happened 
by  the  failure  of  the  bank,  there  is  no  implied  agreement  that 
the  receiver  shall  bear  it;  and  that  if  he  were  called  on  to  express 
his  sense  of  the  transaction  at  the  time,  he  would  say  what  nat- 
ural justice  says,  that  the  risk  of  previous  failure  in  the  value  of 
the  medium  must  be  borne  by  the  debtor.  He  would  more 
probably  say  that  he  had  not  thought  or  formed  an  opinion 
about  it.  Senator  Van  Schaik  also  insisted  much  on  the  natnzal 
justice  of  the  principle,  and  asserted  that  no  case  in  tiie  books 
authorizes  an  inference  that  bank  notes  are  considered  as  money 
except  in  the  universally  implied  condition  that  the  banks  which 
issued  them  are  able  to  redeem  them  at  the  time  of  the  transfo. 
In  MiUsr  v.  Bace^  1  Burr.  452,  however,  we  have  seen  that  Lord 
Mansfield  asserted  on  the  other  hand  that  they  are  money  with- 
out any  qualification  whatever;  and  Camidge  v.  AUenby,  as  well 
as  Scruggs  v.  Gass,  affirms  that  they  may  retain  the  character  of 
money  after  the  period  of  the  bank's  failure.  To  assume  that 
solvency  of  the  bank  at  the  time  of  the  transfer  is  an  inherent 
condition  of  it,  is  to  assume  the  whole  ground  of  the  argument. 
The  conclusion  concurred  in  by  all,  however,  was  that  the  me- 
dium must  turn  out  to  have  been  what  the  debtor  offered  it  for 
at  the  time  of  the  payment.  How  does  that  consist  with  the 
equitable  principle  that  there  must  be,  in  every  case,  not  only  a 
motive  for  the  interference  of  the  law,  but  that  it  must  be 
stronger  than  any  to  be  found  on  the  other  side;  else  the  equity 
being  equal,  and  the  balance  inclining  to  neither  side,  things 
must  be  left  to  stand  as  they  are:  Fonb.,  b.  1,  c.  5,  sec.  3;  Id., 
c.  4,  sec.  26;  in  other  words,  that  the  law  interferes  not  to  shSt 
a  loss  from  one  innocent  man  to  another  equally  innocent,  and 
a  stranger  to  the  cause  of  it. 
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The  self-evident  jnstioe  of  this  would  be  proof,  were  it  neees- 
saiy,  that  it  is  a  principle  of  the  common  Liw.  But  we  need  go 
no  foriher  in  search  of  anthorify  for  it  than  MUler  ▼.  Race,  1 
Bnrr.  462,  in  which  one  who  had  received  a  stolen  bank  note 
for  a  full  consideration  in  the  course  of  his  business,  was  not 
comi>ened  to  restore  it.  It  was  intimated  in  Oniario  Bankr. 
Lighibody,  that  there  was  a  preponderance  of  equity  in  that  case, 
not  on  the  side  of  him  who  had  lost  the  note,  but  of  him  who 
had  last  given  value  for  it.  Why  last?  The  maxim,  prior  in 
tempore,  potior  in  jure,  prevails  between  prior  and  subsequent 
purchasers  indifferently  of  a  legal  or  an  equitable  title.  It  is  for 
that  reason  the  owner  of  a  stolen  horse  can  reclaim  him  of  a 
purchaser  from  the  thief;  and  were  not  the  field  of  commerce 
market  overt  for  everything  which  performs  the  office  of  money 
in  it,  the  owner  of  a  stolen  note  might  follow  it  into  the  hands 
of  a  hoda  fide  holder  of  it.  But  general  convenience  requires 
that  he  should  not;  and  it  was  that  principle,  not  any  consider- 
ation of  the  equities  betwixt  the  parties,  which  ruled  the  cause 
in  MUler  v.  Race,  But  a  more  forcible  illustration  of  the  prin- 
ciple, were  the  case  indisputably  law,  might  be  had  in  Levy  v. 
Bwnk  of  the  DhUed  States,  4  Dall.  436;^  S.  0.,  1  Bion.  27;  in  which 
the  placing  even  a  forged  check  to  the  credit  of  a  depositor  as 
cash — a  transaction  really  not  within  any  principle  of  conven- 
tional law — ^waa  held  to  conclude  the  bank;  and  to  this  may  be 
added  the  entire  range  of  cases  in  which  the  purchaser  of  an 
article  from  a  dealer,  has  been  bound  to  bear  a  loss  from  a  de- 
fect in  the  quality  of  it.  And  for  the  same  reason  that  the  law^ 
refuses  to  interfere  between  parties  mutually  innocent,  it  refuses 
to  interfere  between  those  who  are  mutually  culpable;  as  in  the 
case  of  an  action  for  negligence.  The  rule  of  the  admiralty 
being  that  of  the  civil  law,  would  apportion  the  loss;  but  it  has 
no  place  in  any  other  court. 

What  is  there,  then,  in  the  case  before  us  to  take  it  out  of  this 
great  principle  of  the  common  law  ?  The  position  taken  by  the 
courts  of  New  York  is,  that  every  one  who  x>arts  with  his  prop- 
erty is  entitied  to  expect  the  value  of  it  in  coin.  Doubtiess  he 
is.  He  may  exact  payment  in  precious  stones,  if  such  is  the 
bargain.  But  where  he  has  accepted  without  reserve  what  the 
conventional  laws  of  the  country  declare  to  be  cash,  his  claim 
to  anything  further  is  at  an  end.  Bills  of  exchange  and  prom- 
issory notes  enter  not  into  the  transactions  of  commerce,  aa 
money;  but  it  impresses  even  these  with  qualities  which  do  not 
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belong  to  ordinazy  seouriiies.  The  holder  of  one  of  them, 
who  has  taken  it  in  the  ordinazy  course,  can  recover  on  it, 
whether  there  was  a  consideration  between  the  original  parties 
or  not;  and  if  no  man  can  part  with  his  property,  except  sab* 
ject  to  an  inherent  right  to  have  the  worth  of  it,  at  all  eyents, 
why  should  not  the  drawer  of  a  note  be  at  liberty  to  show  want 
of  consideration  against  an  indorsee,  on  the  ground  that  no  one 
can  pledge  his  responsibility  without  haying  received  what  he 
expected  for  it?  Or  why,  on  the  supposed  moral  and  publio 
considerations  that  were  invoked  in  the  discussion  of  the  general 
principle,  should  the  vendee  of  a  chattel^be  bound  to  pay  for  it, 
though  it  torn  out  to  be  inferior  in  quality  to  what  he  expected 
it  to  be?  It  is  because  it  would  stop  the  wheels  of  commerce 
to  trace  the  defect  through  a  series  of  transactions  to  the 
author  of  it;  and  dealers  must,  therefore,  take  the  risk  of  it 
for  the  premium  of  the  profits.  And  may  not  dealers  as  weU  as 
insurers  take  the  risk  of  an  event  which  may  have  already  hap- 
pened? The  creditor  does  agree  to  take  the  risk  of  the  bank's 
solvency  when  he  makes  its  notes  his  own  without  reserve. 

The  assertion,  that  it  is  always  an  original  and  subsisting  part 
of  the  agreement,  that  a  bank  note  shall  turn  out  to  have  been 
good  when  it  was  paid  away,  can  be  conceded  no  farther  than 
regards  its  genuiness.  That  genuine  notes  are  supposed  to  be 
equal  to  coin,  is  disproved  by  daily  experience,  which  shows 
that  they  circulate  by  the  consent  of  whole  communities  at  their 
nominal  value,  when  notoriously  below  it.  But  why  hold  the 
payor  responsible  for  a  failure  of  the  bank  only  when  it  has 
been  ascertained  at  the  time  of  the  payment,  and  not  for  insol- 
vency ending  in  an  ascertained  ftulure  afterwards?  As  the 
bank  may  have  been  actually  insolvent  before  it  chose  to  let  the 
world  know  it,  we  must  carry  his  responsibility  back  beyond 
the  time  when  it  ceased  to  redeem  its  notes,  if  we  cany  it  back 
at  all.  Were  it  not  for  the  conventional  principle  that  the  pur- 
chaser of  a  chattel  takes  it  with  its  defects,  the  purchaser  of  a 
horse  with  the  seeds  of  a  mortal  disease  in  him,  might  refuse  to 
pay  for  ^iTn  though  his  vigor  and  usefulness  were  yet  unim- 
paired; and  if  we  strip  a  payment  in  bank  notes  of  the  analo- 
gous cash  principle,  why  not  treat  it  as  a  nullity,  by  showing 
that  the  bank  was  actually,  though  not  ostensibly,  insolvent 
at  the  time  of  the  transaction?  It  is  no  answer  to  say  the 
note  of  an  unbroken  bank  may  be  instantiy  converted  into  coin 
by  presenting  it  at  the  counter.  To  do  that  may  require  a  jour- 
ney from  Boston  to  New  Orleans,  or  between  places  still  farther 
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apart,  and  (he  bank  may  have  stopped  in  the  mean  time;  or  it 
may  stop  at  the  instant  of  presentation  when  situated  at  the 
place  where  the  holder  resides.  And  it  may  do  so  even  when  it 
is  not  insolvent  at  all,  but  perfectly  able  eventoaUy  to  pay  the 
last  shilling.  This  distinction  between  previous  and  subsequent 
failure,  evinced  by  stopping  before  the  time  of  the  transaction 
or  after  it,  is  an  arbitrary  and  impracticable  one.  To  such  a 
payment  we  must  apply  the  cash  principle  entire,  or  we  must 
treat  it  as  a  transfer  of  negotiable  paper,  imposing  on  the  trans- 
feree no  more  than  the  ordinary  mercantile  responsibility  in 
regard  to  presentation  and  notice  of  dishonor.  There  is  no 
middle  ground.  But  to  treat  a  bank  note  as  an  ordinary  prom- 
issory note,  would  introduce  endless  confusion,  and  a  most  dis- 
tresdng  state  of  litigation.  We  should  have  reclamations 
through  hundreds  of  hands,  and  the  inconvenience  of  having  a 
chain  of  disputes  between  successive  receivers,  would  more  than 
counterbalance  the  good  to  be  done  by  hindering  a  craf  iy  man 
from  putting  off  his  worthless  note  to  an  unsuspecting  creditor. 
No  contrivance  can  prevent  the  accomplishment  of  fraud,  and 
rules  devised  for  the  suppression  of  petty  mischiefs  have  usually 
introduced  greater  oned. 

The  case  of  a  counterfeit  bank  note  is  entirely  different.  The 
laws  of  trade  extend  to  it  only  to  prohibit  the  circulation  of  it. 
They  leave  it  in  all  beside  to  what  is  the  rule  both  of  the  com- 
mon and  the  civil  law,  which  requires  a  thing  parted  with  for  a 
price  to  have  an  actual,  or  at  least  a  potential  existence:  2  Kent, 
468;  and  a  forged  note,  destitute  as  it  is  of  the  qualiiy  of  legiti- 
mate being,  is  a  nonentity.  It  is  no  more  a  bank  note  than  a 
dead  horse  is  a  living  one;  and  it  is  an  elementary  principle 
that  what  has  no  existence  can  not  be  the  subject  of  a  contract. 
But  it  can  not  be  said  that  the  genuine  note  of  an  insolvent 
bank  has  not  an  actual  and  a  legitimate  existence,  though  it  be 
little  worth;  or  that  the  receiver  of  it  has  not  got  the  thing  he 
expected.  It  ceases  not  to  be  genuine  by  the  bank's  insolv- 
ency; its  legal  obligation  as  a  contract  is  undissolved;  and  it  re- 
mains a  promise  to  pay,  though  the  promisor's  ability  to  per- 
form it  be  impaired  or  destroyed.  But  as  the  stockholders  of  a 
broken  bank  are  the  last  to  be  paid,  it  is  seldom  tmable  in  the 
end  to  pay  its  note-holders  and  depositors;  and  even  where 
nothing  is  left  for  them,  its  notes  may  be  parted  with  at  a 
moderate  discount  to  those  who  are  indebted  to  it.  We  seldom 
meet  with  so  bad  a  case  as  the  present,  in  which  everything  like 
effects,  and  even  the  Yestiges  of  the  bank,  disappeared  in  a  few 
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hours  after  the  first  symptofms  of  its  fiulure.  Bat  indepoideni 
of  that,  the  difkrence  between  forgeiy  and  insolvency  in  rela- 
tion to  the  transfer  of  a  bank  note,  is  as  distinctly  marked  as-the 
difference  between  title  and  qualify  in  relation  to  the  sale  of  a 
chattel. 

What,  then,  becomes  of  the  boasted  principle  that  a  man  shall 
not  have  jMurted  with  his  projierty  until  he  shall  have  had  value, 
or  rather  what  he  expected  for  it?  like  many  others  of  the 
same  school,  it  would  be  too  refined  for  our  times,  even  did  a 
semblance  of  natural  justice  lie  at  the  root  of  it.  But  nothing 
devised  by  human  sagacity  can  do  equal  and  exact  justice  in 
the  apprehension  of  all  men.  The  best  that  can  be  done,  in  any 
case,  is  no  more  than  an  approximation  to  it;  and  when  the  in- 
cidental risks  of  a  business  are  so  disposed  of  as  to  consist  witii 
fche  general  convenience,  no  injustice  will  in  the  end  be  done  to 
those  by  whom  they  are  borne.  Commerce  is  a  system  of  deal- 
ing in  which  risk,  as  well  as  labor  and  capital,  is  to  be  com- 
pensated. But  nothing  can  be  more  exactly  balanced  than  the 
equities  of  parties  to  a  payment  in  regard  to  the  risk  of  the 
medium  when  its  worthlessness  was  unsuspected  by  either  of 
them.  The  difference  between  them  is  not  the  tithe  of  a  hair,  or 
any  other  infinitesimal  quantity  that  can  be  imagined;  and  in  such 
B  case,  the  common  law  allows  a  loss  from  mutual  mistake  to  rest 
where  it  has  fallen,  rather  than  to  remove  it  from  the  shoulders 
of  one  innocent  man  to  the  shoulders  of  another  equally  so. 
The  civil  law  principle  of  equality,  however  practicable  in  an 
-age  when  the  operations  of  commerce  were  few,  simple,  and  cir- 
cumspect, would  be  entirely  unfit  for  the  rapid  transactions  of 
modem  times:  it  would  put  a  stop  to  them  altogether.  No  man 
<»n  withhold  his  praise  of  the  civil  law,  as  a  wonderful  fabrio 
of  wisdom  for  its  day,  or  deny  that  it  has  contributed  largely  to 
the  best  parts  of  our  jurisprudence;  but  all  its  materials  of  su- 
X)erior  value  have  already  been  worked  up  in  our  more  commodi* 
ous  modem  edifice;  and  if  the  cultivation  of  an  acquaintance 
with  it  is  to  beget  a  desire  to  substitute  its  abstract  principles 
for  the  maxims  of  the  common  law — ^the  accumulated  wisdom 
of  a  thousand  years'  experience — it  -were  better  that  our 
jurists  should  die  innocent  of  a  knowledge  of  it.  This  longing 
after  its  peculiar  doctrines  began  with  Ifr.  Yerplanck's  com- 
mentaiy  on  the  decision  of  the  supreme  court  of  the  United 
States  in  Laidlaw  v%  Organ^  2  Wheat.  178;  and  it  was  subse- 
quently indulged  by  the  supreme  court  of  his  own  state  so  far 
as  to  sa|i  the  foundation  of  its  own  sound  dedsion  in  Seiam  v. 


May,  1841.]  Bayard  u  Shunk.  440 

Wood,  2  Cai.  48  [2  Am.  Dec.  215].  In  Laidlaw  y.  Organ,  the 
purchaser  refused  to  disclose  his  information  that  the  article 
had  risen  in  the  market,  and  there  was  therefore  room  for  a 
pretense  of  inequality  in  the  circumstances  of  the  parties;  but 
where  they  ha^e  acted  as  in  this  case,  in  equal  ignoiance,  and 
with  equal  good  faith,  that  pretense,  flimsy  as  it  was  even  there, 
is  wanting,  and  the  law  on  principles  of  justice,  as  well  as  con- 
Tenience,  refuses  to  interfere  between  them.  It  is  therefore  un- 
necessary to  insist  on  the  provisions  of  our  statute  of  1836, 
which  enacts  that  "it shall  be  lawful  for  the  officer  chai^;ed 
with  the  execution  of  any  writ  of  fieri  facias,  when  he  can  find 
no  other  real  or  personal  estate  of  the  defendant,  to  seize  and 
take  the  amount  to  be  levied  by  such  writ,  of  any  current  gold, 
silver,  or  copper  coin  belonging  to  the  defendant,  in  satisfac- 
tion thereof;  or  he  may  take  the  amount  aforesaid  of  any  bank 
notes,  or  current  bills  for  the  payment  of  money,  issued  by  any 
moneyed  corporation,  at  the  par  value  of  such  notes. "  At  least  for 
the  purpose  of  seizure  in  execution,  therefore,  bank  notes  are 
money;  and  had  the  sheriff  returned  that  he  had  seized  these  notes 
as  the  defendant's  property,  instead  of  the  property  itself,  it  would 
not  be  pretended  that  the  debt  was  undischarged.  But  though 
he  returned  the  facts  specially,  the  notes  were  received  as  cash 
by  the  plaintiffs  attorney;  and  after  that,  on  no  principle  what- 
ever could  the  transaction  be  thrown  open.  The  plaintiffs  case 
is  an  unfortunate  one,  but  we  could  not  relieve  him  without 
imposing  an  equal  misfortune  on  the  defendants. 
Judgment  affirmed.  

Paymbnt  in  Bills  of  Inuolvknt  Bank,  Bffbot  or.— This  subject  i*  dis- 
enased  in  the  note  to  OTttorto  Bank  v.  Lightbody,  27  Abl  Dea  188.  See  aIbo 
Lworey  v.  Murrell,  Id.  651;  Gorbit  t.  BaaUs  of  Smyrna,  30  Id.  035  and  note; 
aUman  v.  Peck,  34  Id.  702;  WamwrigJU  v.  Webster,  Id.  707.  In  the  two  last 
of  the  cftees  above  cited  it  is  held,  contrary  to  the  doctrine  of  Bayard  v. 
Skunk,  that »  payment  in  such  bills  is  not  valid  and  does  not  discluurge  the 
debt,  even  though  both  parties  are  ignorant  of  the  insolvency  of  the  bank.  In 
Qreen  v.  8\izer,  40  Miss.  560;  West/all  v.  Braley,  10  Ohio  St.  190;  and  Johnson 
V.  TUuBj  2  Hill,  607,  the  principal  case  is  cited  on  this  point;  but  in  one  of 
these  decisions,  West/all  v.  Brcdey,  it  is  held,  contrary  to  the  doctrine  of 
Bayard  v.  Shunk,  that  where  one  makes  a  payment  in  the  bills  of  a  bank  which 
has  stopped  payment,  which  is  not  known  to  either  of  the  parties,  the  loaa, 
in  the  absence  of  any  special  agreement,  must  fall  on  the  payor  unless  the 
payee  is  goilty  of  laches  in  not  returning  the  bills  in  a  reasonable  time. 

Bank  Bilus  Ciroulatino  as  Money  by  common  consent  are  to  be  treated  as 
eash,  and  not  merely  as  securities  for  money  in  making  payment;  Northamp' 
tvn  Bank  v.  BaUiet,  8  Watts  &  S.  317;  Crocker  v.  wJiford,  5  Phila.  345; 
Shollenberger  v.  Brinton,  52  Pa.  St.  85;  LatJiam  v.  UnUed  States,  1  Nott  k 
H.  154,  all  citing  the  principal  case.  But  the  rule  is  held  not  to  apply  to 
checks  on  banks:  Mclntyre  v.  Kennedy,  29  Pa.  St.  450. 
AM.  Dbg.  Vol.  ZXZVII-29 
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Finney  v.  Goohban. 

11  Waits  amd  Baaamurr,  113.] 

SvxDBfci  or  Claim  aoainst  which  Statutobt  Txkb  has  nin  ia  admiMi- 
ble,  becMue  the  plaintiff  may  produce  other  eridence  taking  it  ont  of 
the  operation  of  the  statute. 

Etxbt  PsBSOir  18  TBfrsTBB  WHO  RsoEiyxs  Money  to  bx  Paid  to  another^ 
or  to  be  applied  to  a  particular  purpose  to  which  he  does  not  apply  it, 
and  is  liable  either  at  law  for  money  had  and  reoeived,  or  in  equity  for 
breach  of  trust. 
TJaxnm  or  LncrrATioNB  Affldbb  to  Tbubis  CoamzASLM  at  Law  as  well 
as  in  equity,  and  may  be  pleaded  to  an  action  for  money  had  and  re- 
oeived,  brought  to  recover  surplus  moneys  collected  by  a  surety  or  in- 
dorser  on  securities  deposited  with  him  by  the  principal  debtor  for  his 
indemnification,  after  such  surety  or  indorser  has  been  reimbursed  the 
smount  which  he  has  been  oompelied  to  pay  for  the  debtor. 

AooiPTiNo  CoKTvsaioN  or  Judgment  bt  Sctbyiyob  in  Joint  Action 
against  two  obligors,  where  one  has  died  pending  the  action,  discharges 
the  latter'a  estate. 

Ebbob  to  the  Dauphin  county  common  pleas,  in  an  action  fox 
money  had  and  received,  brought  in  Ferguson's  name,  for  the 
use  of  Cochran  against  Thomas  Finney.  Pleas,  non  assumpsU 
infra  sex  annos,  payment,  etc.  The  action  was  brought  to  re« 
coyer  certain  moneys  received  by  Thomas  Finney  on  four  bonds 
deposited  with  him  by  Ferguson  in  March,  1824,  to  indemnify 
the  said  Finney  for  indorsing  a  certain  note  for  Ferguson,  and 
on  two  other  bonds  deposited  by  said  Ferguson  with  the  said 
Finney  in  May,  1824,  to  indemnify  him  for  his  father,  Samuel 
Finney,  then  deceased,  on  a  certain  note  from  Ferguson  to  the 
said  Samuel  Finney,  and  also  for  the  said  Samuel  Finney's  hav- 
ing become  bound  as  bail  for  Ferguson  in  an  action  brought  by 
one  Maiy  Milligan,  an  action  having  been  brought  on  the  bail 
bond  and  being  still  pending.  Certain  evidence  offered  by  the 
plaintiff  to  prove  certain  receipts  of  money  by  the  defendant  on 
the  bonds  in  question  more  than  six  years  before  the  commence- 
ment of  the  action,  was  admitted  against  the  defendant's  ob- 
jection, and  the  defendant  excepted.  The  grounds  of  objection 
appear  from  the  opinion.  It  was  proved  that  the  plaintiff  Fer- 
guson, on  March  18,  1840,  confessed  judgment  in  the  action 
brought  by  Maiy  Milligan  against  the  said  Milligan  and  Samuel 
Finney  on  the  bail  bond  above  referred  to,  scire  fcunas  having 
previously  issued  to  make  the  administrators  of  Samuel  Finney 
parties  defendant,  and  they  having  pleaded  that  no  scire  facias 
could  issue  because  there  was  a  surviving  obligor.  It  is  un- 
necessary to  state  the  other  facts  further  than  they  appear  from 
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ihe  opinion.  The  court  instructed  the  juiy,  among  other  things, 
that  the  said  Finney  was  trustee  for  Ferguson  for  the  purpose 
of  receiving  the  money  on  the  bonds  deposited  with  tiie  said 
Finney,  and  that  to  such  a  trust  the  statute  of  limitations  was 
no  bar.  Other  instructions,  so  far  as  material,  appear  from  the 
opinion.  Verdict  and  judgment  for  the  plaintiff,  and  the  de- 
fendant brought  this  writ  of  error.  The  substance  of  the  four 
errors  assigned  appears  from  the  opinion. 

J.  A.  Maker,  for  the  plaintiff  in  error. 

McGcrmioh,  for  the  defendant  in  error. 

By  Court,  Eennxdt,  J.  This  action  was  brought  in  the  court 
below,  by  John  Cochran,  for  his  use,  in  the  name  of  David  Fer- 
guson, against  Thomas  Finney,  for  money  had  and  received  by 
him  forthe  use  of  the  latter.  The  first  error  is  a  bill  of  excep- 
tions to  the  opinion  of  the  court,  admitting  evidence  of  the  re- 
ceipt of  moneys  by  the  defendant  below,  more  than  six  years 
before  the  commencement  of  the  action.  The  objection  made 
to  the  admission  of  this  evidence  was,  that  it  went  to  show 
moneys  received  by  the  defendant  more  than  six  years  before 
this  suit  was  brought;  and  as  he  had  pleaded  the  statute  of  lim- 
itations in  bar  to  it,  the  evidence  was  therefore  inadmissible. 
This  was  certainly  no  sufficient  objection  to  the  admission  of  the 
evidence,  because  the  plaintiff  might  have  other  evidence  to  give 
which  would  take  the  debt  created  by  the  receipt  of  the  money, 
out  of  the  operation  of  the  statute;  but  before  he  could  do  this,  it 
was  necessary  that  he  should  show  the  previous  existence  of  the 
debt.  The  evidence  was  therefore  properly  admitted  for  this 
purpose. 

The  second  and  third  errors  present  but  one  question;  and  that 
is:  Was  the  statute  of  limitations  applicable  to  any  portion  of 
the  plaintiff's  claim?  The  court  below  held  that  it  was  not, 
and  so  instructed  the  jury.  In  this,  however,  we  are  of  opinion 
that  the  court  erred.  The  opinion  of  the  court  seems  to  have 
been  founded  on  the  idea,  that  the  defendant  was  a  trustee  for 
the  plaintiff,  and  that  he  received  all  the  money  in  that  charac- 
ter which  the  plaintiff  sought  to  recover  in  this  action.  No 
doubt  the  defendant  was  a  trustee,  and  as  such  received  the 
moneys  upon  the  bonds  which  were  committed  to  his  charge  by 
the  plaintiff.  The  receipts  given  by  the  defendant  for  the  bonds« 
upon  which  he  received  the  moneys  afterwards,  show  clearly 
that  the  trust  was  express  and  direct.  Every  person  who  re« 
ceives  money  to  be  paid  to  another,  or  to  be  applied  to  a  par- 
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ticalar  purpose,  to  whioli  lie  does  not  apply  it,  is  a  trustee,  and 
may  be  sued,  either  at  law,  for  money  had  and  reeeiyed,  or  in 
equity,  as  a  trostee  for  a  breach  of  trust:  Per  Chief  Justice 
Willes  in  Sooit  t.  Surman,  Willes,  404,  405.  The  reciprocal 
rights  and  duties,  founded  upon  the  various  species  of  bailment^ 
and  growing  ont  of  those  relations,  as  between  "  hirer  and  letter 
to  hire,  borrower  and  lender,  depository  and  the  person  deposit*^ 
ing,  a  commissioner  and  an  employer,  a  receiver  and  a  giver  in 
pledge,"  are  all  cases  of  express  and  direct  trust;  and  these  con- 
tracts, as  Sir  William  Jones  observes  (Jones  on  Bail.  2),  are 
"  among  the  principal  springs  and  wheels  of  civil  society."  Yet 
it  is  perfectly  dear  that  the  most,  if  not  all  of  these  cases,  as 
also  all  of  the  like  kind,  come  within  the  statute  of  limitationa: 
See  Kane  v.  Bloodgood,  7  Johns.  Ch.  110,  111  [11  Am.  Deo. 
417],  where  Chancellor  Kent,  after  reviewing  the  decisions  on 
this  subject,  has  come  to  the  following  conclusion:  that  the 
trusts  intended  by  courts  of  equity  not  to  be  reached  or  affected 
by  the  statute  of  limitations,  are  those  technical  and  continuing 
trusts  which  are  not  at  all  cognizable  at  law,  but  fall  within  the 
proper  peculiar  and  exclusive  jurisdiction  of  a  court  of  equity. 
And  he  expressly  refuses  to  give  his  assent  to  the  proposition, 
that  all  cases  of  direct  and  express  trust,  and  arising  between 
trustee  and  cestui  qwe  trust,  are  to  be  withdrawn  from  the  opera- 
tion of  the  statute  of  limitations,  where  there  is  a  clear  and  cer- 
tain remedy  at  law.  The  rule  thus  laid  down  by  Chancellor 
Kent  seems  to  be  recognized  and  approved  in  App  v.  Dreisbachf 
2  Bawle,  802  [21  Am.  Dec.  447],  and  Lyon  v.  Marclay,  1  Watts, 
275;  and  indeed  it  would  seem  to  be  dictated  not  only  by 
authority,  but  sound  policy.  The  word  "  trust"  is  frequently 
used  in  a  very  comprehensive  sense;  and  to  hold  that  the  statute 
of  limitations  is  not  applicable  to  any  cases  which  may,  even 
with  propriety,  be  denominated  cases  of  trust,  would,  in  a  great 
measure,  defeat,  as  I  apprehend,  the  plain  and  manifest  inten- 
tion of  the  legislature.  A  great  proportion  of  the  money  tians- 
actions  in  the  ordinary  business  of  life,  where  no  instrument 
under  seal  passes  between  the  parties,  would  be  excluded  from 
its  operation,  and  a  flood  of  litigation  arise  after  a  lapse  of 
six  years,  which,  owing  to  the  length  of  time,  it  would 
be  in  many  instances  impossible  to  determine  according  to 
truth  and  justice  between  the  parties.  The  trust  in  the 
present  case  was  clearly  cognizable  at  law;  and  for  a  breach 
of  it  the  plaintiff  might,  at  any  time,  have  maintained 
an  action  at  law,  in  order  to  be  redressed,  if  he  had  not  de- 
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layed  so  long  as  to  let  the  statute  interpose  a  bar  to  his  doing 
so.  The  last  of  the  money  reoeived  by  the  defendant  in  dis- 
charge of  the  four  bonds  mentioned  in  his  first  receipt  to  the 
plaintiff  was  as  tax  back  as  the  eleventh  of  October,  1831,  some- 
thing more  than  eight  years  anterior  to  the  commencement  of 
this  action.  The  whole  of  the  money  received  on  the  three 
first  of  these  bonds,  and  a  part  of  that  received  on  the  foorth, 
the  defendant,  by  the  terms  of  the  receipt  which  he  gave  to  the 
plaintiff  for  the  bonds,  had  a  right  to  retain  to  reimburse  him 
-  for  the  one  thousand  two  hundred  and  twelve  dollars  and  eighty 
cents,  paid  in  June,  1825,  in  discharge  of  his  indorsement  for 
the  benefit  and  accommodation  of  the  plaintiff.  But  the  sur- 
plus the  defendant  was  bound,  and  ought  to  have  paid  or  set- 
tled in  some  way  with  the  plaintiff,  without  delay,  after  his 
receipt  of  it.  If  he  neglected  or  failed  to  do  this,  the  plaintiff 
might  have  brought  his  action  for  the  recovery  of  it  immedi- 
ately, for  it  had  become  a  debt  due  to  the  plaintiff,  which  the 
defendant  was  bound  to  pay  him  without  even  a  demand  being 
made  for  it.  His  right  to  maintain  such  action,  therefore,  ac- 
crued at  the  time  the  defendant  received  this  surplus;  and  from 
that  instant  the  statute  of  limitations  commenced  running,  so  that 
the  six  years,  the  time  allowed  by  the  statute  for  commencing 
suit,  had  run  some  two  years  and  a  half  before  it  was  com- 
menced. But  as  regards  the  money  received  by  the  defendant 
in  discharge  of  the  two  bonds  mentioned  in  the  second  receipt, 
given  by  him  for  them  to  the  plaintiff,  it  would  rather  seem 
that  the  statute  of  limitations  had  not  run  so  as  to  form  a  bar 
to  the  recovery  of  it.  The  amount  of  the  last  of  these  two 
bonds  had  been  received  by  the  defendant  within  six  years  be- 
fore the  commencement  of  the  action:  and  the  claim  of  Maiy 
Milligan  not  being  settled,  but  kept  up  against  the  estate  of 
Samuel  Finney,  deceased,  until  within  six  years  before  com- 
mencing the  action,  the  defendant,  by  the  terms  of  his  receipt 
given  for  the  bonds,  had  a  right  to  retain  the  money  received 
upon  them  until  the  estate  of  Samuel  Finney  should  be  clearly 
acquitted  of  all  liability  from  TVTilligan's  claim  on  a  bond  then 
in  suit  against  Ferguson  and  Samuel  Finney  as  bail  in  the 
bond  of  Ferguson;  which  would  seem  not  to  have  been  the 
case  imtil  a  judgment  was  obtained  against  Ferguson,  the 
plaintiff  here,  who  it  appears  is  the  surviving  obligor  in  the 
bond  with  Samuel  Finney  to  Maiy  Milligan,  and  likewise  the 
surviving  defendant  in  the  suit  brought  by  her  upon  the  bond 
agttinst  Finney  and  him,  jointly,  wherein  the  judgment  was  so 
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obtained  on  the  twenty-eiglith  of  March,  1840,  a  few  days  only 
before  the  oommencement  of  this  action. 

The  fourth  error,  which  is  the  last,  is  an  exception  to  that 
part  of  the  charge  of  the  court,  in  which  they  instructed  the  jury 
that  "  no  money  could  be  retained  by  the  defendant  for  the 
bond  where  Samuel  Finney  was  bail  to  Maiy  Milligan.  We  in- 
struct you  as  the  law  of  the  case,  that  the  estate  of  Samuel 
Finney  is  discharged  from  any  legal  claim  on  the  part  of  Mary 
Milligan.  That  by  her  bringing  a  suit  against  David  Ferguson 
and  Samuel  Finney,  jointly,  she  made  them  joint  obligors;  and 
Samuel  Finney  dying,  pending  the  suit,  and  the  plaintiff  ac- 
cepting a  judgment  of  the  co-obligor,  this  is  a  dischaige  of  the 
estate  of  Samuel  Finney,  and  therefore,  under  the  facts  dis- 
closed, the  defendant  can  not  retain  anything  out  of  this  money 
to  secure  that  estate  against  any  liability  on  that  account — this 
obligation  has  ceased."  We  can  perceiye  no  error  in  this  in- 
struction. The  judgment,  however,  must  be  reversed  on  the 
second  and  third  errors. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Statute  or  Limitations  when  a  Bab  in  Cases  of  Tbitst,  and  when  not: 
Soe  Shelby  v.  Shelby,  5  Am.  Dec.  686;  WaOace  v.  Duffield,  7  Id.  660;  Deamche 
V.  Sctuetier,  8  Id.  478  and  note;  Kane  v.  Bloodgood,  11  Id.  417  and  note; 
Tfumaa  v.  WhUe,  14  Id.  56;  GuphiU  v.  Ttbell,  19  Id.  675;  App  v.  Dreiabaeh,  21 
Id.  447  and  note;  Edwards  v.  Univernty,  30  Id.  170  and  note.  See  also  the 
note  to  I^me  v.  Kenny,  12  Id.  372,  discaasing  the  subject  at  some  length. 
The  doctrine  of  the  principal  case,  that  a  trast  cognizable  at  Uw  as  well  as  is 
equity  is  within  the  statute  of  limitations,  is  referred  to  with  approval  io 
Alexander  v.  Westmoreland  Bank,  1  Pa.  St.  398;  Derriekson  v.  Oady,  7  Id. 
31 ;  Alexander  v.  Leckey,  9  Id.  122. 

That  whsbe  a  Fund  is  Lodosd  with  One  to  be  Paid  to  Anothbb  or  to 
be  applied  in  a  particular  way,  a  trust  is  created  which  u  oogniEable  both  at 
law  and  in  equity,  ia  a  point  to  which  Kirkpatriek  v.  McDonald,  11  PkL  St. 
392,  cites  Finney  v.  Goehran. 

Judgment  aoainst  One  of  Two  Joint  Debtobs,  if  unsatisfied,  does  not 
bar  a  subesquent  action  against  the  other  where  the  latter  was  absent  from 
the  state  when  the  first  suit  was  brought:  OleoU  v.  Little^  32  Am.  Deo.  357>  in 
which  the  rule  as  to  when  a  judgment  against  one  joint  debtor  releases  the 
others  is  somewhat  discussed.  An  unsatisfied  judgment  against  one  of  the 
obligors  of  a  several  bond  is  no  bar  to  an  action  against  the  other!  Amultrvng 
T.  PrewUt,  Id.  338,  and  note  citing  other  oases. 
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LEHiiAN  V.  Jones. 

[1  Watts  axd  Hmaamkm,  US.] 
Pwxnr  THAT  Hakeb  of  Note  has  Absconded  before  the  day  of  paymaat 
dispenses  with  the  necessity  of  showing  demand  against  him,  or  an  at- 
tempt at  demand,  in  order  to  charge  the  indorser;  otherwise  where  the 
maker  has  merely  changed  his  residence. 

Ebbob  to  Lebanon  county  common  pleas  in  an  action  of  aa- 
aompsit  to  recover  a  certain  sum  which  the  plaintiffs  had  been 
compelled  to  pay  to  take  up  a  note  drawn  by  one  Bobinson,  pay- 
able to  the  defendants  or  order,  which  the  plaintiffs  had  ^ldorsed 
at  the  defendants'  request,  to  enable  the  latter  to  get  it  dis- 
counted. The  note,  not  having  been  paid  at  maturity,  was  pro- 
tested and  the  defendants  notified.  The  plaintiffs  afterwards 
paid  the  amount.  No  proof  of  demand  was  made,  but  the  plaint- 
iffs, to  excuse  demand,  offered  evidence  tending  to  show  that 
before  the  day  of  payment  Bobinson  absconded  and  has  never 
returned.  The  evidence  was  admitted  against  the  defendants 
objection  and  the  defendants  excepted.  It  is  not  necessary  to 
refer  to  other  exceptions.  The  court  below  instructed  the  jury 
that  if  they  believed  the  evidence  as  to  the  absconding  of  Bobin- 
son, a  demand  was  unnecessary.  Verdict  and  judgment  for  the 
plaintiffs,  and  the  defendants  brought  error. 

L.  Kline  and  E.  Fearaon,  for  the  plaintiffs  in  error. 

Foster  and  Weidman,  for  the  defendant  in  error. 

By  CouBT.  The  rule  in  Lambert  v.  Oakes^  1  Ld.  Baym.  443,  is, 
that  the  holder  must  have  demanded,  or  done  his  endeavor  to 
demand  the  money.  But  the  law  is  not  so  unreasonable  as  to 
require  an  impossibility:  and  therefore  it  is  said,  Anon.^  Id.  743, 
that  where  the  drawee  of  a  bill  has  absconded  before  the  day 
of  payment,  notice  of  the  fact  is  equivalent  to  notice  of  demand 
and  dishonor.  In  Dwnoan  v.  McGvXUmgh^  4  Serg.  &,  B.  480,  the 
principle  was  recognized  as  being  applicable  to  a  promissory  note ; 
and  it  has  been  established  by  direct  decision  in  some  of  our 
neighboring  states.  It  would  have  been  idle  for  the  plaintiffs  to 
demand  payment  at  the  late  residence  of  Bobinson,  the  drawer, 
after  he  had  absconded.  Where,  indeed,  the  drawer  of  a  note  or 
the  drawee  of  a  bill  has  merely  removed  from  the  place  of  his 
residence  indicated  by  the  bill,  it  is  the  business  of  the  holder  to 
inquire  for  him  and  ascertain  where  he  has  gone,  in  order  that 
he  may  follow  him;  but  when  he  has  secretly  fled,  an  applica- 
tion at  the  place  would  lead  to  no  information  in  respect  to  him, 
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and  the  law  xequires  nothing  which  is  nogatoiy.    The  other 
errors  are  either  resolvable  by  this  principle,  or  are  plainly  un- 
founded. 
Judgment  affirmed. 

Whxbs  ths  Hakee  or  a  Non  Absoonds  before  ita  mstority  or  lemovef 
to  another  state,  the  holder  is  not  xeqmired  to  make  or  psore  a  demand  in 
order  to  charge  the  indorser:  Futnam  v.  SuUivan^  8  Am.  Deo.  206;  CM  t. 
Lffhrand,  11  Id.  595.  Otherwise  where  he  merely  removes  to  another  place 
In  the  same  state:  Andenou  v.  Droits  7  Id.  442.  In  Qalpm  v.  Hard^  15  Id. 
640^  it  is  held  that  the  remoyal  of  the  maker  of  a  note  from  the  place  where 
he  resided,  or  was  in  the  note  represented  to  reside,  imposes  npon  the  holder 
the  dnty  of  nsing  every  reasoDaUe  endeavor  to  find  the  maker  and  demand 
payment  of  him  in  order  to  charge  the  indorser. 


Pott  v.  Nathans. 

[1  Watxs  ahd  Skboxakt,  165.] 
SVBITT    PATINO    DkBT    IS  ENTITLED    TO  BE    SUBBOOATED   tO  the  OreditOT^ 

right  to  enforce  a  jndgment  previously  recovered  on  a  note  given  l^  a 
third  person  after  several  judgments  against  the  principal  and  soretyt  M 
collateral  security  to  obtain  a  stay  of  execution  against  the  principaL 

Ebbob  to  Schuylkill  county.  Bule  to  show  cause  why  the 
plaintiff  Nathans  should  not  haye  a  certain  judgment  marked 
to  his  use  which  had  been  preyiously  recoTered  against  the  de- 
fendants by  the  Philadelphia  loan  company.  It  appeared  that 
Nathans  was  indorser  for  one  Shoemalcer  on  a  note  to  the  loan 
company,  which  not  being  paid,  separate  judgments  were  recov- 
ered thereon  against  the  principal  and  indorser,  and  execution 
issued  against  the  principal.  The  present  defendants  gave  their 
note  to  the  loan  company,  payable  at  sixty  days,  as  collateral 
security,  to  obtain  a  stay  of  the  execution  against  Shoemaker, 
stipulating  that  on  payment  of  the  note  the  judgment  should  be 
transferred  to  them.  The  amount  was  not  paid  at  the  expira- 
tion of  the  sixty  days,  and  the  defendant's  note  was  then  sued  on 
and  the  judgment  now  in  question  recoTered.  The  plaintiiBf 
Nathans  afterwards  paid  the  original  debt,  and  applied  for  the 
present  rule.  Bule  made  absolute,  and  the  defendants  brought 
SRor. 

Parry  ^  for  the  plaintiff  in  error. 

Hughes,  for  the  defendant  in  error. 

By  Court,  SKBosAirr,  J.  The  general  doctrine  that  a  surety 
who  pays  to  the  creditor  the  debt  due  by  his  principal,  shall  en* 
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joy  the  benefit  of  the  secnrities  for  the  debt  placed  in  the  power 
of  the  creditor  by  the  principal,  has  been  acted  on  by  courts  of 
equity,  and  recommends  itself  to  our  sense  of  justice.  It  seems 
right,  that  the  creditor  should  transfer  the  means  of  indemnifi- 
cation, for  which  he  has  no  longer  occasion,  to  him  who,  under 
a  legal  obligation  to  pay,  in  default  of  tiie  principal  debtor, 
has  released  these  securities  from  the  demand  of  the  creditor, 
and  paid  ibe  debt  for  which  they  were  furnished.  Where,  how- 
ever, such  means  consist  of  the  responsibility  of  an  individual, 
becoming  a  later  surety  or  guaranty  for  the  same  debt  of  the 
principal,  there  arises  a  conflict  of  equities,  which  may  give  rise 
to  new  questions  as  to  priority  between  the  former  and  the  latter 
surety.  Such  latter  surety,  stipulating  at  the  instance  of  the 
principal  to  pay  the  debt,  sufEers  no  absolute  injustice  in  being 
obliged  to  do  so,  since  he  is  compelled  to  perform  no  more  than 
he  undertook,  and  has  no  right  to  complain  that  he  is  not  al- 
lowed to  use,  as  a  payment  by  himself,  the  money  which  pro- 
ceeds from  another  person  whom  his  principal  was  previously 
boimd  to  save  harmless.  How  the  equity  would  be,  in  a  naked 
case  of  this  kind,  I  give  no  opinion;  it  is  sufficient  that  it  is 
settled,  that  if  the  interposition  of  the  second  surety  may  have 
been  the  means  of  inyolving  the  first  in  the  ultimate  liabUity  to 
pay,  the  equity  of  the  first  surety  decidedly  preponderates. 

This  principle  seems  to  have  been  determined  by  this  court  in 
the  case  of  Bums  v.  The  HurUingdon  Bankj  1  Penn.  395,  which 
I  am  not  able  to  distinguish  from  the  present.  There  a  judg- 
ment was  obtained  against  the  maker  of  a  promissoiy  note,  who 
afterwards  entered  absolute  security,  under  the  act  of  assembly, 
in  order  to  obtain  a  stay  of  execution.  After  the  expiration  of 
the  time  stipulated  in  the  stay  of  execution,  judgment  was  ob- 
tained against  the  surety^  and  it  was  held  that  one  of  two  in- 
dorsers  who  paid  the  note  was  entitled  to  an  assignment  of  the 
judgment  against  the  surety.  The  case  now  before  us  is  also 
that  of  an  indorser,  who  is  in  point  of  law  but  a  surety,  and  ia 
entitled  to  all  the  rights  and  remedies  of  a  surety.  One  of  those 
rights  is  to  be  subrogated  to  the  means  of  indemnity,  in  the 
hands  or  under  the  control  of  the  creditor,  if  the  surety  steps 
into  the  place  of  the  principal,  and  pays  his  debt.  The  creditor 
here  was  the  Philadelphia  loan  company;  and  when  Nathans 
paid,  as  indorser,  the  right  of  the  company  against  Pott, 
Olemens  &  Patterson  was  complete  by  virtue  of  the  promissory 
note  of  the  eleventh  of  June,  1839,  taken  by  the  attorney  of  the 
company  from  Shoemaker,  as  collateral  security  for  their  judg< 
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ment  against  him.  The  receipt  for  the  note  given  by  the  attor- 
nejy  vniB  an  engagement  for  a  stay  of  execution  till  the  time  of 
its  payment;  for  it  stipulates  that  on  paying  the  note  the  judg- 
ment should  be  transferred  to  such  of  the  makers  as  should  pay 
it;  and  the  attorney  immediately  stayed  proceedings  on  the  ex- 
ecution. The  execution  had  been  levied  on  the  real  estate  of 
the  principal  when  the  three  makers  of  the  note  interposed,  and 
procured  its  stay,  by  giving  their  note.  So  that  it  runs  parallel 
with  the  case  of  Bums  v.  The  Huntingdon  Bank,  where  the  stay 
was  obtained  by  the  entry  of  absolute  bail  for  the  payment  of  the 
money.  The  equity  in  that  case  was  held  to  arise  from  the  in- 
terposition of  the  bail  to  procure  a  personal  advantage  to  the 
principal,  to  the  detriment  of  the  surety,  who  might  perhaps 
have  been  exonerated  had  not  the  proceedings  been' stayed 
against  the  principal. 

Several  cases  have  been  cited,  in  which  it  has  been  held  that 
the  relation  of  principal  and  surety  ceases,  as  respects  the  cred- 
itor, after  judgment.  But  the  contrary  doctrine  seems  to  have 
been  held  in  the  case  above  mentioned,  and  also  in  that  of  Com-' 
monweaUh  v.  ffaaSy  16  Serg.  &  B.  252,  where,  after  judgment, 
the  creditor  issued  execution  against  the  principal,  and  levied 
on  his  goods  and  chattels,  and  it  was  held,  that  the  surety  was 
discharged  to  the  amount  which  the  goods  would  have  sold  for. 
These  cases  show  that  after  judgment  the  creditor  is  required 
not  to  abandon  the  means  in  his  hands,  which  might  prove 
available  for  the  relief  of  the  surety,  nor  to  do  any  act  which 
may  prejudice  the  surety. 

Judgment  afi&rmed. 

SuBBTV  Paying  Debt  is  Ektttlbd  to  bb  Subrooatsd  to  tXL  the  oredit« 
or's  rights,  securities,  and  remedies  to  obtain  reimbnraement:  ChiUum  v.  J^non- 
uel,  34  Am.  Deo.  757,  and  cases  cited  in  the  note  thereto;  A£eClungv»  Beumey 
Id.  739.  The  principal  case  is  cited  on  this  point  in  Himes  v.  KeUer,  3  Watts  & 
S.  404,  and  in  CfoaHn  v.  Brown,  11  Pa.  St.  532;  in  the  former  of  these  two  oases, 
however,  it  was  held  that  such  subrogation  will  not  be  allowed  to  the  preja- 
dice  of  other  creditors  who  are  not  parties  to  the  arrangement  ezoept  in  a 
very  clear  case.  In  Amuirong^a  appeal,  5  Watts  &  S.  350;  the  principal  oase 
is  cited  to  the  point  that  one  who  as  bail  interposes  and  thereby  hinders  and 
delays  the  payment  of  a  debt  sued  for  has  less  equity  than  a  prior  surety. 
In  Maftwfa/dturtnf  eie.  Bank  v.  Bank  qf  Pennsylvania,  7  Id.  343,  the  principal 
case  is  referred  to  as  expressly  rejecting  the  doctrine  that  a  judgment  against 
a  principal  and  surety  extinguishes  the  relation  between  them  as  to  every  one 
but  themselves,  and  it  is  there  held  that  where,  after  separate  judgments 
against  a  principsi  and  surety,  the  creditor  agrees  for  a  sufficient  consideca* 
tion  to  give  time  to  the  principal,  the  surety  is  thereby  discharged.  Th« 
principal  case  is  dted  to  the  same  point  in  TroUer  r.  Strong^  63  HI  275. 


May,  1841.]  King  v.  King.  459 


King  v.  King. 

f  1  Waits  avd  Sibosaxt,  905.] 

VmasD  LiOAor  is  Oivxn  bt  a  Bbqusst  of  the  interest  of  a  sum  to  the 
teetator'e  wife  for  life,  and  after  her  death  giving  the  prindpal  to  the 
testator's  children  "or  their  heirs"  to  be  divided  equally,  and  on  the 
death  of  one  of  the  children,  living  the  wife,  his  share,  at  her  death, 
goes  to  his  personal  representative. 

Ebbob  to  York  county  common  pleas,  in  an  action  for  a  leg- 
acy claimed  by  the  adnunistrators  of  Heniy  King,  and  also  by 
his  children  under  the  will  of  Heniy  King's  father,  Philip  King. 
The  material  portion  of  the  will  is  stated  in  the  opinion.  Henry 
King  died  in  1817.  Catharine  King,  the  testator's  widow  named 
in  the  will,  died  in  1826.  If  the  will  gave  a  Tested  legacy  to 
the  testator's  children,  Henry  King's  share  was  to  go  to  his  chil- 
dren, of  whom  the  plaintiff  was  one;  otherwise  to  his  adminis- 
trators, the  defendants.  Judgment  for  the  defendants,  and  the 
plaintiff  brought  error. 

Hambly,  for  the  plaintiff  in  error. 

Bamitz,  jun.,  and  Bamiiz,  for  the  defendants  in  error. 

By  Court,  Gibson,  G.  J.  It  is  impossible  to  distinguish  this 
case  from  PaUerson  y.  Hawiham,  12  Serg.  &  B.  113,  in  which 
the  fund  was  bequeathed  to  the  children  at  the  death  of  the 
widow  to  whom  the  produce  of  it  was  given  during  her  life, 
while  here  it  is  bequeathed  to  them  after  her  decease — a  differ- 
ence of  expression  which  is  immaterial  to  the  question  of  inten- 
tion, as  the  words  do  not,  in  either  case,  strictiy  import  a  present 
gift;  for  as  we  determined  in  Moore  v.  Smithy  9  Watts,  403,  a 
naked  direction  to  pay  at  a  given  period,  as  much  imports  a  con- 
tingency as  does  a  gift  expressly  at  the  period.  Nor  is  the  im- 
plication of  intention  from  these  words,  to  be  varied,  because 
it  does  not  apx>ear  in  the  case  before  us  whether  one  of  the  chil- 
dren was  a  daughter,  whose  marriage  might  possibly  have  been 
promoted  by  having  a  vested  legacy — a  circumstance  which  it 
was  thought,  in  PaUerson  v.  Hawthorn^  would  naturally  weigh  with 
the  testator  to  give  the  legacy  absolutely — ^f  or  if  the  legacy  of  a 
daughter  would  be  vested  by  that  consideration,  the  legacy  of  a 
son  must  be  so  also,  where  the  same  words  are  to  be  applied  to 
both.  The  ruling  principle  of  that  case  is,  that  where  there  is 
no  room,  in  the  event  of  a  child's  death,  living  the  first  legatee, 
for  an  implication  of  intention  to  give  its  share  to  the  survivors, 
a  limitation  to  the  children,  or  their  heirs,  shows  no  more  than 
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a  design  to  give  it  to  them  wliile  living,  with  capacity  to  trans- 
mit it  when  dead  to  such  persons  as  may  by  the  laws  of  the 
land  be  their  legal  representatiyes;  to  express  it  differently,  that 
the  particular  words  create  a  limitation,  and  not  a  bequest  over. 
This  principle  removes  every  difficulty  from  the  case;  for  where 
the  enjoyment  of  an  entire  fimd  is  given  in  fractional  parts,  at 
successive  periods  which  must  eventually  arrive,  the  distinction 
betwixt  time  annexed  to  payment,  and  time  annexed  to  the  gift, 
becomes  unimportant.  In  such  a  case,  it  is  well  settled  that  aU 
the  interests  vest  together.  Thus  a  legacy  to  one  for  life,  and  to 
another  at  his  death,  goes  to  the  legal  representatives  of  the  lat- 
ter, should  he  not  live  to  take  it  himself.  This  rule  was  recog- 
nized in  BcUmain  v.  Shore^  9  Yes.  60,*  as  governing  dispositions 
of  property  in  general,  though  for  peculiar  reasons  it  was  not 
applied  in  that  instance  to  a  limitation,  in  a  partnership  deed, 
to  the  widows  of  the  partners  for  their  respective  lives,  and 
subsequently  to  their  children.  But  other  cases  conclusively 
show  that  where  the  enjoyment  is  divided  into  successive  periods, 
all  the  fragments  of  it  vest  at  the  same  time.  Such  is  the  effect 
of  Benyon  v.  Mdddiaon,  2  Bro.  C.  C.  75;  Monhhouse  v.  Holme, 
1  Id.  298;  Taylor  v.  Langford,  3  Ves.  119;  Blamire  v.  Oeldart, 
16 Id.  314;  ScurfiddY.  JBbtoe8, 3 Bro.  C.  C.  90;  The  AUomey-Gen^ 
eral  v.  Crispin,  3  Yes.  386;'  and  some  others.  In  the  applica- 
tion of  the  principle  to  cases  where  only  dividends  or  interest  is 
given  to  the  first  legatee,  the  difficulty  is  to  determine  whether 
the  context  shows  that  the  ownership  of  the  fund  was  not  in- 
tended to  i>ass  in  his  life-time;  for  where  the  disposition  of  the 
produce  is  distinct  from  that  of  the  capital,  the  interest  in  the 
latter  will  vest  only  at  the  time  of  its  distribution.  There  axe 
many  cases  to  this  effect,  such  as  BiUingsley  v.  WUls,  3  Atk.  219, 
and  Bennett  v.  Seymour,  Amb.  521,  in  each  of  which  the  ultimate 
objects  of  the  testator's  bounty  could  not  be  ascertained  before 
the  death  of  the  first  legatee;  and  Thicknesse  v.  Liege,  3  Bro.  P. 
0.  365;  Smith  v.  Vaughan,  Yin.  Abr.,  tit.  Devise,  pi.  32,  and 
Spencer  v.  ByMock,  2  Yes.  jun.  687,  in  which  the  ulterior  be- 
quests would  have  frustrated  a  principal  purpose  of  the  will  had 
l^ey  vested  in  the  life-time  of  the  first  legatee.  A  bequest  of 
dividends  is  a  clear  exception  to  the  general  rule;  for  in  Batsford 
V.  EebbeU,  3  Yes.  363,  Lord  Bosslyn  pronounced  them  to  be  no 
part  of  any  general  fund,  but  always  a  distinct  subject  of  sepa- 
rate bequest.  Gases  of  interest  are  more  critical;  yet  in  most  of 
the  preceding  cases  adduced  in  support  of  the  general  role,  the 

1.  •  Vca.  MO.  9.  1  BtoowB  0. 0.  t86. 
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first  legatee  had  no  more  than  the  interest  accruing  on  a  mort- 
gage or  a  trost  fund.  And  the  cases  instanced  as  exceptions  to 
the  rule  are  perhaps  not  properly  such,  but  instances  in  which 
the  rule  of  interpretation  has  been  OYcrbome  by  an  opposing  in- 
tention collected  from  all  the  parts  of  the  will.  But  to  pre- 
clude the  operation  of  the  rule  in  any  case,  such  an  intention 
must  be  clear,  manifest,  and  indisputable.  What  is  there  in 
this  will  then  to  show  the  ulterior  limitations  to  be  palpably 
-contingent?  ''  I  give  and  bequeath,"  says  the  testator,  **  to  my 
beloTed  wife,  Catharine,  the  yearly  interest  of  six  hundred 
pounds,  to  be  paid  to  her  yearly  and  CTery  year  during  her  wid- 
owhood and  no  longer;  which  sum  of  six  hundred  pounds  I 
order  my  executors  from  time  to  time  to  put  to  interest  for  the 
purpose  aforesaid;  and  after  my  wife's  decease  or  widowhood,  I 
giye  and  bequeath  the  said  principal  sum  to  my  children,  here- 
after named,  or  their  heirs,  to  be  divided  among  them  share  and 
fihare  alike."  The  effect  of  the  words  ''or  their  heirs"  (and 
there  is  nothing  else  to  import  contingency)  is  disposed  of,  as  I 
have  said,  by  FaUeraon  t.  Hawthorn;  but  even  if  they  were  not, 
they  seem  to  be  referable  rather  to  the  time  of  distribution  than 
to  the  vesting  of  the  interest  in  the  fund.  There  was  to  be  no 
survivorship  to  the  exclusion  of  the  issue  of  deceased  children; 
and  there  was,  therefore,  nothing  in  the  terms  of  the  bequest 
inconsistent  with  the  vesting  of  a  present  interest  in  the  children 
named.  Heniy  King  was  one  of  those  children;  and  we  are 
therefore  of  opinion  that  the  interest  in  contest  vested  in  him  in 
his  life-time. 
Judgment  afiSrmed. 

Vbeited  Lboaoies  are  Given  bt  a  Wili^  when:  See  Prie.  f.  fFaiUns,  I 
Am.  Dec.  222;  Boone  v.  SinJUer,  Id.  622;  Stone  v.  Maueif,  Id.  345;  Bouila 
T.  DraifUm'a  Eai^rs,  Id.  689;  FaMy  v.  Kline,  4  Id.  414;  ScoU  v.  Price,  7  Id. 
629;  BWdaaU  v.  HeuieU,  19  Id.  392.  See  alao  MowaU  v.  Carom,  32  Id.  641. 
The  doctrine  of  the  principal  case  on  this  point  is  approved  and  applied  in 
Reed  v.  Buckley,  6  Watts  &  S.  520;  Bvchley's  Admits  v.  Beed,  15  Pa.  St 
66  (both  cases  arising  on  the  same  will);  Bayard  v.  Atbhu,  10  Pa.  St.  18,  and 
HMptiMd  V.  Dtckeon,  20  IlL  195. 


Libhabt  v.  Wood. 

[1  WATTt  AXD  BBBaSANT,  269.] 

dsBVAST  DiscHAsaED  FOR  MISCONDUCT  can  not  recover  his  wages. 
SsBVAUT  ON  Packet-boat  Fobfkits  Waobs  by  Steauno  Goods  of  a  pMi 
senger  on  the  boat  during  his  term  of  service. 
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Ebbob  to  Dauphin  county  common  pleas,  in  assumpsit  to  re- 
coTer  wages  alleged  to  be  due  the  plaintiff  for  seyen  months'  service 
as  a  hand  on  the  defendant's  packet-boat  on  the  canal.  The  de- 
fense was,  that  the  plaintiff,  during  the  term  for  which  he  was 
employed,  stole  certain  goods  from  the  trunk  of  a  passenger  on 
board  the  boat,  for  which  he  was  arrested  and  convicted.  The 
plaintiff  was  employed  for  the  season,  on  March  26,  and  was  ar- 
rested for  the  crime  in  question  on  November  4.  His  duty  on 
the  night  of  the  larceny  was  to  guard  the  boat.  The  boats 
stopped  running  November  17.  There  was  testimony  that  all 
the  defendant's  hands  were  arrested  for  the  larceny.  The  boat 
made  two  or  three  trips  after  the  theft.  The  court  below  in- 
structed against  the  defense,  and  held  the  plaintiff  entitled  to 
recover,  deducting  any  legal  ofisets  which  the  defendant  might 
have.  The  defendant  excepted  to  the  charge,  and,  after  verdict 
and  judgment  for  the  plaintiff,  brought  error, 

Adams,  for  the  plaintiff  in  error. 

J.  A.  Fisher  J  for  the  defendant  in  error. 

By  Court,  Eogebs,  J.  When  a  servant,  who  has  engaged  for 
a  certain  time  at  certain  wages,  is  turned  away  by  his  master  be- 
fore the  period  for  which  he  has  engaged  to  serve  has  expired, 
and  his  dismissal  be  in  consequence  of  his  own  misconduct,  he 
will  be  entitled  to  no  wages;  for  his  faithful  service  is  a  condi- 
tion precedent  to  his  right  to  wages,  and  that  condition,  in  the 
case  supposed,  he  has  not  performed.  But  if  his  ^^inmiggftl  be 
unjust,  the  master  can  not,  by  his  wrongful  discharge,  prevent 
the  servant  from  recovering  a  compensation  for  his  services. 
Thus  the  law  carefully  protects  the  rights  of  both  master  and 
servant:  19  Eng.  Com.  L.  346;'  3  Id.  339;  25  Id.  267.'  In  the 
case  at  bar,  the  hiring  was  for  the  season,  at  the  rate  of  twenty 
dollars  per  month,  and  although,  in  one  sense,  it  may  not  be 
thought  a  hiring  for  a  certain  time,  yet  it  can  not  be  disputed, 
that  it  falls  within  the  reason  of  the  principles  stated.  By  the 
contract,  the  servant  agrees  to  serve  his  master  &dthfully  for 
that  period  of  time,  although  the  termination  of  it  may  be 
longer  or  shorter,  as  the  weather  may  be  more  or  less  severe.  It 
is  an  express  contract,  but  no  difference  is  perceived  between  an 
express  or  implied  contract;  in  either  case  it  is  open  to  the  de- 
fendant, by  way  of  defense,  to  insist  that  the  plaintiff  has 
failed  to  comply  with  his  agreement.  Nor  is  there  that  want  of 
mutuality  in  the  contract,  which,  as  is  supposed,  can  interfere 

1.  Aae<n  T.  Adon,  10  Eng.  Com.  L.  478;  4  0.  &  P.  208.  2.  Turner  v.  So^iiuon, 
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with  the  defense.  Both  parties  are  bound  by  it.  It  can  not 
affect  the  case,  that  it  is  part  of  the  agreement  that  the  master 
may  at  any  time  discharge  the  servant,  unless  a  corresponding 
right  to  leaTe  his  service  is  reserved  to  the  servant.  Nor  would 
it,  I  apprehend,  even  then  prevent  the  enforcement  of  a  penalty 
for  willful  misconduct:  public  utility  requires  that  the  rule 
should  be  strictly  observed.  It  must  be  admitted,  that  whether 
the  servant  be  dismissed  by  his  master  for  good  cause,  or  he  in- 
capacitates himself  from  performing  his  part  of  the  contract,  as 
was  the  case  here,  can  make  no  manner  of  difference  in  the  ap- 
plication of  the  rule.  The  learned  judge  seems  to  suppose  that 
there  is  a  distinction  between  a  larceny  committed  of  the  goods 
of  the  employer,  and  a  stranger.  But  we  do  not  feel  the  force 
of  the  distinction,  nor  can  we  perceive  that  the  defense  fails  be- 
cause the  defendant  omitted  to  prove  that  he  sustained  direct 
injury  from  the  misconduct  of  the  plaintiff.  There  is  good 
sense  in  the  observations  of  Lord  Tenterden,  Chit.  Gten.  Prac. 
81,  that  if  a  servant  habitually  embezzled  his  master's  property, 
the  amount  embezzled  is  wholly  immaterial;  and  although  the 
amount  of  wages  sought  to  be  recovered  may  exceed  the  amount 
embezzled,  the  servant  is  not  entitled  to  anything.  It  may  be 
impossible  to  ascertain  the  amount  of  injury  a  common  carrier 
or  innkeeper  may  sustain  from  the  unfaithful  conduct  of  his 
servant,  and  therefore  no  direct  proof  of  it  ought  to  be  required. 
It  is  often,  from  its  nature,  not  susceptible  of  such  proof.  An 
injury,  in  the  case  of  an  innkeeper  or  common  carrier,  is  in- 
evitable, where  he  is  so  unfortunate  as  to  employ  dishonest 
servants;  it  must  affect  his  business  or  the  character  of  his  house, 
although  it  may  be  impossible  to  show  the  extent  of  the  injury. 
It  is  nothing,  therefore,  that  in  this  particular  case,  the  goods 
stolen  were  restored.  Indeed,  here  there  was  a  direct  injury  to 
the  master,  as,  for  one  trip  at  least,  he  was  deprived  of  the 
services  of  aU  his  hands,  in  consequence  of  the  dishonesty  of 
the  plaintiff.  And  who  can  say,  and  particularly  in  the  business 
in  which  the  defendant  was  engaged,  that  the  services  of  a  dis- 
honest servant  are  worth  anything,  or  who  would  knowingly 
employ  such  a  servant?  His  services,  in  the  apprehension  of 
every  person,  are  worse  than  useless.  In  addition,  the  rule 
which  deprives  them  of  wages  for  improper  conduct,  has  this 
recommendation,  that  it  operates  as  an  incentive  to  a  faithful 
discharge  of  duty.  It  is  a  narrow  view  of  the  question,  to  suj)- 
pose  that  it  is  intended  for  the  benefit  of  the  master  alone. 
There  are  other  considerations  which  enter  into  the  subject,  of 
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A  still  higher  nature.  It  contributes  to  the  security  of  trayelerSy 
who  are  compelled  to  intrust  their  property  to  the  custody  of 
otheiti.  The  intercourse  between  the  different  sections  of  our 
extensive  empire  is  so  great,  that  sound  policy  requires  that 
every  possible  protection  should  be  extended  to  them;  and  so 
far  from  believing  that  the  defendant  is  offending  against  any 
principle  of  ethics,  in  retaining  the  wages  of  his  unfaithful 
servant,  in  my  judgment,  he  is  discharging  a  duty,  which  he 
alike  owes  to  himself  and  the  public.  We  do  not  wish  to  extend 
the  principle  so  far,  as  to  forfeit  wages  already  earned,  on  a  con- 
tract which  is  at  an  end.  But  when  the  contract  is  entire,  and 
we  conceive  this  to  be  a  case  of  that  description,  although  it 
may  be  for  payment  of  wages  monthly,  he  precludes  himself 
from  recovering  the  arrearages  of  his  wages,  when  he  is  guilty 
of  embezzlement  or  pillage,  either  from  the  master  or  a  stranger. 
It  may  be  unnecessary  to  add,  that  the  same  rule  extends  to 
common  carriers,  whether  of  passengers  or  goods,  and  to  inn- 
keepers. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

Servant  Abakdoninq  Mastxb's  Ssbviob  without  the  latter^s  fault,  where 
he  has  stipulated  to  serve  aspeoific  teim  for  an  entire  sum  or  for  a  certain 
cum  per  month,  can  not  recover  anything  for  his  services:  MeMittan  v.  Fan- 
derUp,  7  Am.  Dec.  299;  Stark  v.  Parker,  13  Id.  425;  Byrd  v.  JBoyvl,  17  Id.  740; 
Wright  V.  Turner,  18  Id.  35.  See,  also,  SickeU  v.  Pattiwn,  28  Id.  627.  To 
the  point  that  faithful  service  is  a  condition  precedent  to  a  servant's  right  to 
wages,  and  that  where  there  is  any  misconduct  inconsistent  with  the  relataon 
of  master  and  servant,  the  former  has  an  undoubted  right  at  any  time  to  pat 
an  end  to  the  oontract»  the  principal  case  is  cited  and  followed  in  Singer  v. 
MeOarmiek,  4  Watts  &  S.  207.  That  was  a  case  where  the  bookkeeper  for  a 
firm  was  discharged  for  making  certain  erasures  in  the  books  of  the  firm  by 
direction  of  one  of  the  partners,  in  a  private  account  between  himwelf  and  hia 
copartner,  and  it  was  held  that  he  was  not  entitled  to  wages. 


GOBDON  V.  HUTOHENSON. 

[1  WATH  AMD  SSBOKAUT,  385.] 

Waoorsb  Cabbtivo  €kx>DS  fob  Hire  is  Common  Carbxxb,  though  thai 
is  not  his  principal  business,  but  only  an  oocasional  and  incidental  em- 
ployment. 

Ebbob  to  Centre  county  common  pleas  in  an  action  of  assump- 
sit for  the  loss  of  certain  goods  which  the  defendant  was  hatd- 
ing  for  the  plaintiff.  It  appeared  that  the  defendant  was  a  far- 
mer, and  was  going  to  Belief  onte  with  a  load,  and  applied  to  the 
plaintiff  for  the  hauling  of  a  load  of  goods  for  him  on  the  return 
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trip,  and  reoeiyed  an  order  to  do  so.  The  qaeetion  was  wheiher 
he  was  liable  as  a  common  oarrier  or  only  for  negligence.  The 
conrt  below  held  him  liable  as  a  common  carrier.  Yerdiot  and 
judgment  accordingly,  and  the  defendant  brought  error. 

BUnushardf  for  the  plaintiff  in  error. 

Hale,  for  the  defendant  in  error. 

By  Court,  Qibsoh,  0.  J.  The  best  definition  of  a  common 
carrier  in  its  application  to  the  busineBS  of  this  coimtry,  is  that 
which  Mr.  Jeremy  (Law  of  Carriers,  4)  has  taken  from  Oieboum 
y.  Hwrsi,  1  Salk.  249,  which  was  the  case  of  one  who  was  at  first 
•not  thought  to  be  a  common  carrier  only  because  he  had,  for 
some  small  time  before,  brought  cheese  to  London,  and  taken  such 
goods  as  he  could  get  to  carry  back  into  the  country  at  a  reason- 
able price;  but  the  goods  haying  been  distrained  for  the  rent  of 
a  bam  into  which  he  had  put  his  wagon  for  safe-keeping,  it  was 
finally  resolyed  that  any  man  undertaking  to  carry  the  goods  of 
all  persons  indifferently,  is,  as  to  exemption  from  distress,  a 
common  carrier.  Mr.  Justice  Story  has  cited  this  case  (Com.  on 
Bailm.  322)  to  proye  that  a  common  carrier  is  one  who  holds 
himflelf  out  as  ready  to  engage  in  the  transportation  of  goods  for 
hire  as  a  business,  and  not  as  a  casual  occupation  pro  Jiao  vice. 
My  conclusion  from  it  is  different.  I  take  it  a  wagoner  who 
carries  goods  for  hire  is  a  common  carrier,  whether  transporta- 
tion be  his  principal  and  direct  business,  or  an  occasional  and 
incidental  employment.  It  is  true  the  court  went  no  further 
than  to  say  the  wagoner  was  a  common  carrier  as  to  the  priy- 
ilege  of  exemption  from  distress;  but  his  contract  was  held  not 
to  be  a  priyate  imdertaking  as  the  court  was  at  first  inclined  to 
consider  it,  but  a  public  engagement,  by  reason  of  his  readiness 
to  carry  for  any  one  who  would  employ  him,  without  regard  to 
his  other  ayocations,  and  he  would  consequently  not  only  be  en- 
titled to  the  priyileges,  but  be  subject  to  the  responsibilities  of 
a  common  carrier:  indeed  they  are  coirelatiye,  and  there  is  no 
*  reason  why  he  should  enjoy  the  one  without  being  burdened 
with  the  other.  Chancellor  Kent,  2  Com.  597,  states  the  law  on 
the  authority  of  BMnson  y.  Dunmore,  2  Bos.  &  Pul.  416,  to  be 
that  a  carrier  for  hire  in  a  particular  case  not  exercising  the 
business  of-  a  common  carrier,  is  answerable  only  for  ordinary 
neglect,  unless  he  assume  the  risk  of  a  common  carrier  by  ex- 
press contract;  and  Mr.  Justice  Story,  Com.  on  Bailm.  298,  as 
well  as  the  learned  annotator  on  Sir  William  Jones'  essay.  Law 
of  Bailm.  103  d,  note  3,  does  the  same  on  the  authority  of  the 
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same  case.  There,  howeyer,  the  defendant  was  held  liable  on  a 
special  oontract  of  warranty,  that  the  goods  should  go  safe;  and 
it  was  therefore  not  material  whether  he  was  a  general  carrier  or 
not.  The  judges,  indeed,  said  that  he  was  not  a  common  car- 
rier, but  one  who  had  put  himself  in  the  case  of  a  common  car- 
rier by  his  agreement;  yet  even  a  common  carrier  may  restrict 
his  responsibility  by  a  special  acceptance  of  the  goods,  and 
may  also  make  himself  answerable  by  a  special  agreement  as 
well  as  on  the  custom.  The  question  of  carrier  or  not,  there- 
fore, did  not  necessarily  enter  into  the  inquiry,  and  we  can  not 
suppose  the*]udges  ga^e  it  their  principal  attention. 

But  rules  which  ha^e  receiyed  their  form  from  the  business  of 
a  people  whose  occupations  are  definite,  regular,  and  fixed, 
must  be  applied  with  much  caution  and  no  littte  qualification 
to  the  business  of  a  people  whose  occupations  are  Tague,  desul- 
tory, and  irregular.  In  England,  one  who  holds  himself  out 
as  a  general  carrier  is  bound  to  take  employment  at  the  current 
price;  but  it  will  not  be  thought  that  he  is  bound  to  do  so  here. 
Nothing  was  more  common  formerly,  than  for  the  wagoners  to 
lie  by  in  Philadelphia  for  a  rise  of  wages.  In  England,  the 
obligation  to  carry  at  request  upon  the  carrier's  particular  route, 
is  the  criterion  of  the  profession,  but  it  is  certainly  not  so  with 
us.  In  Pennsylvania,  we  had  no  carriers  ezdudyely  between 
particular  places,  before  the  establishment  of  our  public  lines 
of  transportation;  and  according  to  the  English  principle  we 
could  have  had  no  common  carriers,  for  it  was  not  pretended 
that  a  wagoner  could  be  compelled  to  load  for  any  part  of  the 
continent.  But  the  policy  of  holding  him  answerable  as  an 
insurer  was  more  obviously  dictated  by  the  solitary  and 
mountainous  regions  through  which  his  course  for  the  most 
part  lay,  than  it  is  by  the  frequented  thoroughfares  of 
England.  But  the  Pennsylvania  wagoner  was  not  always  such, 
even  by  profession.  No  inconsiderable  part  of  the  transporta- 
tion was  done  by  the  farmers  of  the  interior,  who  took  their 
produce  to  Philadelphia,  and  procured  return  loads  for  the  re- 
tail merchants  of  the  neighboring  towns;  and  many  of  them 
passed  by  their  homes  witii  loads  to  Pittsburgh  or  Wheeling, 
the  principal  points  of  embarkation  on  the  Ohio.  But  no  one 
supposed  they  were  not  responsible  as  common  carriers;  and 
they  always  compensated  losses  as  such.  They  presented  them- 
selves as  applicants  for  employment  to  those  who  could  give  it; 
and  were  not  distinguishable  in  their  appearance,  or  in  the 
equipment  of  their  teams,  from  carriers  by  profession.    I  can 
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readily  understand  why  a  carpenter,  enoouraged  by  an  employer 
to  undertake  the  job  of  a  oabineirmaker,  shidl  not  be  bound  to 
bring  the  skill  of  a  workman  to  the  execution  of  it;  or  why  a 
farmer,  taking  his  horses  from  the  plow  to  turn  teamster  at 
the  solicitation  of  his  neighbor,  shall  be  answerable  for  nothing 
less  than  good  faith;  but  I  am  unable  to  understand  why  a 
wagoner,  soliciting  the  employment  of  a  common  carrier,  shall 
be  preyented  by  the  nature  of  any  other  employment  he  may 
sometimes  follow,  from  contracting  the  responsibility  of  one. 
What  has  a  merchant  to  do  with  the  private  business  of  those 
who  publicly  solicit  employment  from  him?  Th^  offer  them- 
selyes  to  him  as  competent  to  perform  the  service  required,  and 
in  the  absence  of  express  reservation,  they  contract  to  perform 
it  on  the  usual  terms,  and  under  the  usual  responsibility.  Now, 
what  IS  the  case  here?  The  pendant  is  a  fimner,  but  has  oc- 
casionally done  jobs  as  a  carrier.  That,  however,  is  immaterial. 
He  applied  for  the  transportation  of  these  goods  as  a  matter 
of  business,  and  consequently  on  the  usual  conditions.  His 
agency  was  not  sought  in  consequence  of  a  special  confidence 
reposed  in  him — ^there  was  nothing  special  in  the  case — on  the 
contrary,  the  employment  was  sought  by  himself,  and  there  is 
nothing  to  show  that  it  was  given  on  terms  of  diminished  re- 
sponsibility. There  was  evidence  of  negligence  before  the  jury; 
but  independent  of  that,  we  are  of  opinion  that  he  is  liable  ai 
an  insurer. 
Judgment  affirmed. 

Common  Gabbibbs,  Who  Liabui  as:  See  Cfrotbff  v.  /IteA,  81  Am.  Deo. 
745,  and  the  note  thereto  citing  previooB  cases  in  this  series  on  that  sabjeot. 
See  also  McClwrt  y.  Richardwn^  33  Id.  106,  and  Babeoek  v.  fferheri,  posL 
That  one  who  nndertakes  to  carry  goods  for  hire,  thongh  that  is  not  his 
direct  or  principal  bosineas,  is  a  point  to  which  Oordon  v.  HuiehinBon  is  dted 
in  Chouteaux  ▼.  Ltech^  18  Pa.  St  231.  It  is  dted  also  generally  in  disoosa- 
faig  the  question  as  to  who  are  to  be  deemed  common  carriers,  in  Leonard  ▼. 
HmdridMm^  Id.  48. 


FouLE  V.  MoFablanb. 

[1  Watis  AMD  SmaBMAjn,  S0T.] 

TkuuBViiiMT  PuBOHASEB  AT  ExBcuTioN  Saub  gcts  no  title  ss  sgalDsl  a 
porohaser  at  a  sabeeqoent  execution  sale  on  another  Judgment  agpJnsI 
the  same  debtor,  although  a  part  of  the  proceeds  of  the  first  sale  was 
applied  by  order  of  the  court  to  the  latter  judgment*  the  owner  thereof 
being  innocent  of  any  participation  in  the  fraud. 
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Ebsob  to  Cumberland  ooonty  cosnmon  pleas  in  an  action  of 
ejectment  brought  bj  McFarlane  against  Fonlk  and  Bnrkholder. 
The  plaintiff  claimed  as  poxchaaer  of  the  land  at  a  sale  on  eze- 
eation  on  a  judgment  against  Fonlk  in  faTor  of  one  Johnston 
Moore.  The  defendant  Borkholdsr  claimed  as  pozchaser  un- 
der a  prior  exeontion  sale  on  another  judgment  against  Fonlk. 
The  plaintiff  claimed  and  introduced  evidence  tending  to  show 
that  the  sale  to  the  defendant  iras  the  result  of  a  fraudulent 
conspiracy  between  the  purchaser  and  the  execution  debtor  to 
pterent  the  attendance  of  bidders.  It  appeared,  howerer,  that 
Ae  surplus  proceeds  of  the  first  sale,  after  paying  the  judgment 
under  which  it  was  made,  was  implied  bj  the  court  to  Moore's 
judgment,  and  the  defendants  claimed  that  by  receiving  the 
money  Moore  was  estopped  from  again  levying  upon  and  selling 
the  land,  and  that  the  plaintiH  as  purchaser  at  Moore's  sale, 
was  also  estopped.  The  court  below  thought  otherwise.  Ver- 
dict and  judgment  for  the  plaintiff,  and  the  defendants  brought 
eBor« 

BiddUe  and  Seed,  for  the  plaintiflh  in  eiror. 

Watts  f  for  the  defendant  in  error. 

By  Court,  Sbboeaiit,  J.  The  appellant  contends  that  the  first 
sheriffs  sale,  though  effected  by  the  collusion  of  the  purchaser 
vrith  the  defendant,  was  onty  voidable  and  not  absolutely  null 
and  void,  and  that  Johnston  Moore,  having  elected  as  judg- 
ment creditor,  to  receive  lus  proportion  of  the  proceeds  of  sale, 
is  thereby  estopped  from  treating  that  sale  as  void,  and  proceed- 
ing against  the  land  in  the  hands  of  the  purchaser. 

Whether  the  sale  is  to  be  termed  absolutely  null  and  void  to 
all  intents  and  purposes,  or  only  void  as  respects  Moore,  in  case 
he  detennine  so  to  treat  it,  can  be  of  little  importance  in  the 
ascertainment  of  the  rights  of  the  parties.  In  either  case,  it 
ceases  to  be  an  obstacle  in  lus  way.  The  real  question  is, 
whether  he  has,  by  the  receipt  of  the  money,  precluded  himself 
from  asserting  lus  claim  against  the  land.  It  must  be  admitted 
that  had  Moore  been  in  any  way  connected  with  the  alleged 
fraud,  it  wotdd  have  baned  him.  That,  however,  is  not  pre- 
tended: he  received  the  money  under  an  appropriation  by  law 
to  his  use,  innocentiy,  and  even  ignorantiy  of  the  tnuosaction, 
so  &r  as  appears.  There  could  be  no  mala  Jides  in  his  thus  ro« 
cdving  the  money.  He  never  could  be  compelled  to  refund  i  s. 
It  was  awarded  to  him  by  the  acts  of  others,  over  which  he  ez« 
ercised  no  control.    I  do  not  think,  therefore,  his  receiving  the 
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money,  tmder  these  oircumstanoes,  can  be  considered  as  an  elec- 
tion, or  set  up  as  an  estoppel  against  following  the  land  into  the 
hands  of  a  fiaadTdent  yendee  for  the  purpose  of  realizing  the 
balances  dne  to  him,  though,  as  in  StroMe  t.  SmUh,  8  Watts,  280, 
it  might  cure  irregolarily  in  the  proceedings  where  there  is  no 
fraud.  The  fraodtilent  sendee  gains  no  title  to  the  land  by  the 
sale,  nor  interest  in  it,  notwithstanding  an  innocent  creditor 
may,  by  that  very  sale,  obtain  a  good  title  to  the  money.  It 
shall  be  a  good  sale  as  to  the  creditor,  to  entitle  him  to  reoeiye 
the  mon^,  and  yet  no  sale  as  to  the  fraudtdent  yendee,  to  en- 
able him  to  shelter  the  land  against  pursuit.  Nor  would  the 
polioy  of  the  law,  which  abhors  fraud,  be  promoted  by  permit- 
ting such  a  defense  to  the  purchaser.  All  the  ayenues  that  fa- 
cilitate the  detection  and  oyerthrow  of  fraud,  shotdd  be  kept 
open  and  free  from  the  interposition  of  bars  and  estoppels.  The 
doctrine  in  GUberi  y.  Hoffman,  2  Id.  66  [26  Am.  Dec.  103],  goes 
to  the  full  extent  of  the  present  case,  in  deciding  that  a  sale  ef- 
fected by  actual  fraud  is  as  no  sale,  and  can  produce  no  legal 
effect  on  innocent  persons. 
Judgment  a£5rmed. 

Feaudulbnt  Pitbohasb  at  Sbxbiff^  Salb:  See  ibrr  y.  8im$,  24  Aebu 
Dee.  896;  Oraty  y.  Sprague,  27  Id.  110;  Den  y.  Graham,  Id.  226;  Ifcifeeto 
y.  Bdnumds,  26  Id.  203;  Fhjfd  y.  Ooodwwn,  29  Id.  130,  and  caoee  oited  in  the 
notes  thereto.  In  MarUn  v.  Cfemcmdi,  19  Pa.  St.  129»  the  principal  oaae  ii 
cited  as  authority  for  the  doctrine  that  no  title  can  be  acqaired  "  by  a  trick 
in  a  sale  eyen  on  an  onexceptionable  judgment."  It  is  cited  alao  and  dis* 
tingnifthed  in  Portery.  McGinrns,  6  Watts  &  S.  604,  where  it  was  held  that 
where  a  party  in  good  £aith  gave  notice  at  a  sherifiTs  sale  that  the  land  to  be 
sold  was  hia,  and  that  the  defendant  had  no  title,  and  then  booght  the  land 
himself,  he  was  not  estopped  from  setting  up  the  title  so  acquired. 

Bbokipt  ot  Fboobeds  of  Sals  doss  not  Estop  Onb  from  DuuruTUiq 
the  yslidity  of  snob  sale,  when:  See  Wood  v.  Jadbon,  22  Am.  Deo.  608. 


i^u\/AJ^l 


V.  Shunk. 


[1  Wars  axd  SsROBAirr,  8M.] 
OoimKioH  or  Judqieint  bt  Onx  Pastnkb  BnnMi  Hm,  bnl  not  fait  «>• 


Ebbob  to  Dattphin  county  common  pleas.  The  case  iras:  Jo- 
seph Bamnan,  defendant,  who  was  a  partner  in  business  with 
Ohxistian  Shnnk,  defendant,  made  a  certain  note  payable  to  the 
order  of  the  said  Shnnk,  which  was  indorsed  by  the  latter  and  also 
by  the  plaintiflh,  and  was  discounted  by  certain  other  parties,  and 
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the  proceeds  applied  to  the  benefit  of  the  defendants'  firm.  To 
indemnify  the  plaintiffs  as  indorsers  of  the  said  note,  the  said 
Banman,  in  an  amicable  action  in  favor  of  the  plaintiffs  and  against 
the  said  Bauman  and  Shank,  confessed  judgment  in  favor  of  the 
plaintiffs  for  the  amount  of  the  said  note.  On  the  affidavit  of 
Shunk  this  judgment  was  set  aside  as  void  as  to  both  Bauman 
and  Shunk,  on  the  ground  that  a  partner  had  no  authozity  to 
confess  judgment,  and  the  plaintifffl  brought  error. 

Devor,  in  propria  penona^  for  ibe  plaintiflh  in  error. 

MoOcrmich^  contra. 

By  Court,  Kksskdy,  S.  We  think  the  court  below  were  right 
in  deciding  that  the  written  authority  given  l^  Joseph  Bauman 
alone,  to  enter  an  amicable  action  therein,  and  confess  a  judg- 
ment against  himself  and  lus  copartner.  Christian  Shunk,  in 
tskYOT  of  the  plaintiffs,  was  not  sufficient  for  that  purpose.  But 
we  are  of  opinion  that  the  court  erred  in  setting  the  judgment 
aside  as  against  both  on  that  ground.  It  was,  undoubtedly,  a 
good  reason  for  setting  the  judgment  aside,  or  vacating  it,  as 
against  Shunk,  but  not  as  against  Bauman.  And  what  makes 
this  still  more  clear  here,  is,  that  Bauman  does  not  object  to  the 
judgment  remaining  against  him  alone.  Nor  could  he  do  so 
with  any  propriety,  because  he  had  most  imquestionably  a  right 
to  authorize  the  confession  of  the  judgment  against  himself, 
and  the  circumstance  of  his  not  having  a  power  from  Shunk  to 
join  him  in  the  confession,  furnishes  no  reason  whatever,  why 
the  confession  of  the  judgment  should  not  be  good  and  binding 
as  such,  against  himself.  If  he  had  executed  a  deed  in  the 
name  of  both,  without  any  authority  from  Shunk  to  do  so,  it 
would  not  be  pretended  that  such  deed  was  not  binding  upon 
himself,  as  his  deed  alone,  though  it  cotdd  not  be  considered 
the  deed  of  Shunk.  The  object  and  design  of  entering  the 
judgment  is  admitted  to  have  been  perfectly  honest  and  fair; 
but  as  no  special  authority  was  given  by  Shunk  to  Bauman,  to 
confess  or  authorize  the  confession  of  a  joint  judgment  against 
them  both,  and  as  no  general  authority  to  that  effect  cotdd  be 
implied,  because  it  was  wholly  unnecessary  that  the  one  partner 
should  have  such  an  authoriiy  from  the  other  for  the  purpose 
of  carrying  on  and  transacting  the  business  of  their  partnership, 
the  judgment  was  consequently  improperly  entered  against 
Shunk;  but  upon  no  principle  of  justice  can  it  be  said  to  be  so 
as  against  Bauman.  The  only  objection  is  one  of  form  at  most; 
which  is,  that  Shunk  ought  not  to  have  been  joined  in  it,  but 
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that  it  ought  to  have  been  entered  against  Bamnan  solely.  But 
it  is  clear  that  it  does  not  lie  in  the  month  of  Bamnan  to  make 
this  objeotion  against  the  judgment,  even  if  he  were  disposed 
to  do  so,  because  he  was  himself  the  cause  of  it;  and  in  the  next 
place,  it  is  not  an  error  that  does  him  any  injury.  Shimk  alone 
is  the  one  who  has  the  right  to  object  to  it,  as  he  was  joined  in 
it  without  his  consent,  or  any  authoriiy  given  by  him  for  that 
purpose;  but  he  at  most  can  not  ask  anything  more  than  that 
the  judgment  be  vacated  as  to  him,  or  his  name  stricken  from 
the  record  of  it.  This  ia  all,  we  think,  that  the  court  below 
ought  to  have  done,  as  the  application  to  them  was  not  to  be 
regarded  in  the  nature  of  a  writ  of  error,  but  as  a  motion 
made  to  the  court,  for  the  purpose  of  having  the  judgment  cor- 
rected according  to  the  authoriiy  under  which  it  was  entered. 
For  this  course,  instead  of  setting  the  judgment  aside  alto- 
gether, they  had  the  authority  of  the  case  of  MoUeux  v.  8t.  AUbin, 
2  Bl.  1133,  and  Gerard  v.  Basse,  1  Dall.  119  [1  Am.  Dec.  226]. 
The  order,  made  by  the  court  below,  setting  the  judgment 
aside,  is  therefore  reversed,  and  the  name  of  Christian  Shunk  is 
ordered  to  be  stricken  out  of  the  judgment,  and  the  record  of 
it,  so  that  there  shall  remain  a  judgment  against  Joseph  Bau- 
man  alone. 
Judgment  accordingly. 

Partnxb  oak  not  Bind  Copabtnxb  bt  Contsbsiok  ov  Judombnti 
EUioU  ▼.  Holbrooky  33  Ala.  665,  dting  the  prineipal  caae.  But  it  is  held  in 
Paason  v.  Beans,  3  Phila.  433,  that  upon  a  judgment  oonfeeaed  by  one  partner 
for  a  partnership  debt  the  interest  of  the  other  partner  in  the  goods  of  the 
firm  can  be  as  effectaally  sold  as  if  he  were  a  party  to  the  judgment;  though 
the  judgment  would  not  be  allowed  to  disturb  the  equities  of  the  partners  to 
have  the  joint  effects  applied  to  the  partnership  debts.  Referring  to  the  prin- 
cipal case,  the  court  say:  "  What,  then,  becomes  of  the  principle  of  Btteer  ▼. 
Skunk,  1  Watts  &  S.  340,  that  a  partner  has  no  right  to  bind  his  copartner 
by  a  confession  of  judgment  against  the  firm,  and  that  such  judgment  will 
only  bind  the  partner  who  gave  it,  and  be  void  as  to  the  other?  The  answer 
is  given  by  Chief  Justice  Oibson  in  Harper  v.  jPba;,  7  Id.  148,  "becanae  it 
{such  judgment]  would  bind  the  persons  and  separate  estates  of  the  membersy 
and  thus  transcend  the  limits  of  partnership  authority,  which  does  not  allow 
him  to  dispose  of  other  than  the  joint  effoots  by  his  separate  act" 

Effict  of  Jddomxnt,  Void  as  to  Oni  of  thb  Pabtik  thebroi  See  8i, 
John  V.  Holmes,  32  Am.  Dea  603,  and  note. 
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ObAFEIUS  v.  TOTXBKHAIL 

£1  Wixra  AMD  BMaaMAXT,  488.] 
SmBT  BT  OlOl  OV  SlTXRAL   Co-HBIB8   OV    OnB    BtINO  DT    AdTSBU    PqS* 

flunoN  of  land,  immfidiAtely  npon  the  uioMfeor*a  doath,  inims  to  the 
bmofit  of  ftll  the  hein,  and  where  he  oonyeya  to  a  atranger  who  eatora 
asd  remaina  in  poaaeerion  until  the  oompletion  of  the  atatatoiy  period 
after  the  original  entry  by  the  anoeator,  the  adTerae  pomearion  ia  therehj 
oontinaed  and  givea  a  good  title  under  the  statute  of  limitationa. 
Wabbast-holdxb  is  not  B&rropPBD  to  Skf  up  Tout  ukdeb  Statuti  ov 
Ldotations  in  an  ejectment  auit  hy  the  holder  of  a  prior  warrant,  hy 
the  fact  that  hia  application  fixea  the  oommenoemeDt  of  hia  impcovta- 
nent  within  the  atatntory  period,  where  hia  actual  adveroe  poaaeaaiai 
b^gan  a  aoi&eiant  length  of  time  before  the  date  ao  fixed. 

Ebbob  to  Cninton  county  common  pleas,  in  an  action  of  ejeci- 
ment  for  certain  land.  Hie  plaintifffl  exhibited  a  perfect  paper 
title  under  a  warrant  granted  in  1793,  and  the  defendants  set 
up  a  title  under  the  statute  of  limitations.  The  facts  were  that 
one  Edmund  Huff  took  possession  of  the  land  in  1816,  and 
died  in  possession  in  1819;  that  his  widow  and  children  re- 
mained in  possession  until  the  widow's  death,  in  1820;  thai 
James  Huff,  one  of  the  children  and  heirs  of  Edmund  Huff,  went 
into  possession  immediately  after  his  mother's  death,  and  con- 
tinued in  possession  until  April,  1830,  when  he  conyeyed  to  the 
defendants,  who  have  been  in  possession  ever  since,  llie  plaini- 
iffis,  however,  claimed  that  the  defendants  were  estopped  from 
setting  up  any  possession  prior  to  March,  1820,  because  in  An- 
gust,  1880,  they  applied  for  and  obtained  a  warrant  for  a  tract 
including  the  land  in  controyersy,  and  proved  by  their  grantor, 
James  Huff,  that  the  improvement  on  the  premises  was  com- 
menced in  March,  1820.  The  court  below  instructed  the  jury 
that  the  defendants  were  not  estopped  by  that  fact  from  setting 
up  title  under  the  statute  of  limitations,  if  they  could  show  an 
adverse  possession  since  1816  in  themselves  and  those  under 
whom  they  claimed,  and  that  for  the  purpose  of  Trntlring  out 
such  adverse  possession  they  could  tack  their  own  possession 
and  that  of  James  Huff  and  his  mother  to  the  original  posses- 
sion of  Edmund  Huff,  if  the  jury  were  satisfied  of  the  truth  of 
the  facts  above  stated.  Verdict  and  judgment  for  the  defend- 
ants, and  the  plaintifffl  sued  out  this«writ,  alleging  error  in  the 
instructions. 

Armstrong  f  for  the  plaintiffs  in  error. 
Campbellf  for  the  defendants  in  error. 
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By  Court,  Oibson,  C.  J.  Though  there  is  no  inherent  priyiiy 
between  trespassers,  it  was  held,  in  Overfield  y.  Chriaiie,  7  Serg. 
&  B.  177,  that  a  tortious  possession  may,  by  our  law,  be  tnms- 
fenred  by  deed  or  will  so  as  to  complete  the  bar  of  the  statute  of 
limitations,  by  the  additional  adverse  possession  of  the  transferee; 
and  such  possession  is  transmissible  by  descent,  even  according 
to  the  Wngliflh  law.  Did  James  Huff  then  succeed,  by  his  entry, 
to  the  whole  of  his  father's  adverse  possession,  or  only  to  an 
undivided  share  of  it?  He  came  in  at  the  death  of  his  mother, 
who  had  kept  the  family  together  on  the  place  for  less  thana  year 
after  his  father's  death.  It  is  not  denied  that,  as  a  tenant  in 
oommon  with  his  brothers  and  sisters,  he  succeeded  to  so  much 
of  his  father's  possession  as  appertained  to  his  own  share,  but 
it  is  denied  that  he  succeeded  to  any  more  of  it;  and  as  it  was 
not  shown  that  the  brothers  and  sisters  had  entered  for  them* 
selves,  it  is  argued  that  there  was  no  actual  i>ossession  of  their 
shares  in  them  to  displace  the  constructive  possession  of  the 
lawful  owners,  and  that  the  statute  consequently  ceased  to  run 
in  favor  of  their  undivided  interests;  but  that,  in  any  event,  as 
James  did  not  succeed  to  them  by  deed  or  will,  he  could  not, 
on  the  principle  of  want  of  privily  among  trespassers,  tack  his 
adverse  possession  to  that  of  his  father  for  more  than  his  own 
share. 

His  entry  merely  wotdd  certainly  not  be  an  abatement  of  the 
shares  of  his  brothers  and  sisters.    That  principle  is  distinctly 
asserted  in  Sharringion  v.  StraUon,  Plowd.  806,  where  it  is  stated 
that,  '*  if  the  father  dies  seised  of  the  land,  and  the  youngest 
son  enters,  the  oldest  son  shall  not  have  an  assize  of  mort 
^anoeskyr,  or  a  writ  of  right,  or  any  other  action  against  him; 
for  the  law  presumes  that  he  who  is  so  near  to  him  in  blood  ia 
also  as  near  to  him  in  love,  and  therefore  it  can  not  be  supposed 
that  he  entered  as  an  enemy,  but  as  a  friend,  to  preserve  the 
inheritance  in  his  absence."    Without  more,  then,  the  law  would 
presume  that  James  had  entered,  not  to  abate  the  shares  of  his 
brothers  and  sisters,  but  to  preserve  them  for  their  use;  and  his 
entry  being  consequently  theirs,  there  would  be  privily  enough 
between  them  to  unite  every  part  of  his  possession  to  that  of 
their  common  ancestor.    It  would  presume  that  he  was  in  pos- 
session without  wrong  to  them;  and  as  the  possession  of  one 
joint  tenant  was  deemed,  in  Ford  v.  Orey,  Salk.  285,  to  be  the 
possession  of  the  other,  so  far  as  to  prevent  the  statute  of  lim* 
itations  from  running  against  either — a  consequence  attributed, 
r  Caroikers  v.  Dunning,  3  Serg.  &  B.  381,  to  such  a  possessioi} 
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between  tenants  in  common — ^the  possession  of  James  would  be 
the  possession  of  all  the  rest,  to  gi^e  the  statate  entixe  effect  in 
their  &Yor. 

Thus  wonld  stand  his  entiy,  unaffected  by  lus  subsequent 
conyeyance  to  the  defendants,  which,  howcTer,  seryes  not  to 
weaken  the  case.    The  English  law,  in  regard  to  parceners,  is 
laid  down  by  Lord  Coke:  1  Inst.  374  a,  where  he  says  that  when 
"  the  one  sister  entereth  into  the  whole,  the  possession  being 
Toid  (yacant)  and  maketh  a  feoffinent  in  fee,  the  act  subsequent 
doth  so  ezphdn  the  entry  precedent  into  the  whole,  that  now, 
hy  construction  of  law,  she  was  only  seised  of  the  whole;  and 
this  feoffinent  can  be  no  disseisin,  nor  any  abatement,  because 
they  both  made  but  one  heir  to  the  ancestor,  and  one  freehold 
and  inheritance  descended  to  them."    Now,  though  the  children 
of  an  intestate  decedent  have  not,  with  us,  an  entirely  of  interest 
as  in  joint  tenancy,  or  even  a  unity  of  interest  as  in  copar- 
cenery ,  but,  by  the  words  of  our  statute,  a  severally  of  interest  as 
in  tenancy  in  common,  yet  we  must  respect  our  own  usages  which 
attach  consequences  to  particular  acts  in  the  completion  of  an 
inchoate  title,  which  would  not  be  attached  to  them  in  the 
parent  country.    In  Pennsylvania,  the  name  in  a  warrant  has 
been  considered  a  very  slight  indication  of  the  ownership  of  it. 
It  was  a  common  practice  to  use  the  name  of  a  stranger  without 
consulting  him;  and  almost  any  act  of  ownership,  in  the  prosecu- 
tion of  the  titie,  was  considered  prima  facie  evidence  of  a  trust  for 
him  who  performed  it.    ''  We  know,"  said  Mr.  Justice  Yeates,  in 
Cox  V.  Orant,  1  Yeates,  166, '  *  that  in  general  the  name  in  the  loca- 
tion was  merely  nominal,  and  used  as  a  kind  of  scaffolding  for  the 
building  up  of  a  formal  and  regular  title;"  and  this  practice  re- 
ceived peculiar  indulgence  between  those  who  stood  in  the  rela- 
tion of  parent  and  child.     ''  In  the  case  of  a  father  making  an 
application  in  the  name  of  his  children,"  said  Mr.  Justice  Smith, 
in  Fogler  v.  Bvig,  2  Yeates,  120,  "  it  shall  be  presumed  to  be  for 
the  use  of  the  father."    Why  shall  it  not  equally  be  presumed 
to  be  for  the  use  of  the  father's  heirs,  when  made  on  the  founda- 
tion of  his  improvement  in  the  name  of  one  of  his  sons?    Noth- 
ing is  more  usual,  in  such  a  case,  than  for  the  oldest,  or  some 
other  son  to  enter  and  consummate  the  improvement  for  the  use 
of  the  family,  by  a  warrant  and  survey  in  his  own  name;  and  to 
convey  the  legal  titie  to  a  purchaser,  when  the  land  is  turned 
into  money  for  purposes  of  partition.     To  imply  a  disseisin,  or 
an  abatement  from  the  conveyance  of  such  a  warranty,  would 
be  to  imply  a  tort,  against  the  truth  of  the  case,  to  the  persons 
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intended  to  be  benefited  by  it;  and  such  an  implication  would, 
in  this  instance,  do  tbem  a  subetantial  injuiy  by  means  of  a  oon- 
etructiYe  wrong.  It  may  be  said,  that  if  the  warrant  was  taken 
out  for  the  use  of  the  family,  it  might  have  been  proved.  These 
aziangements,  however,  usually  take  place  upon  an  indistinct 
understanding,  and  without  any  specific  agreement;  so  that  it 
is  difficult  to  prove  them  by  the  testimony  of  the  family,  even 
when  they  are  competent  witnesses  on  the  score  of  interest.  It 
would  be  dangerous,  therefore,  to  imply  an  ouster  of  the  rest  of 
the  family  from  a  conveyance  by  one  of  the  sons  in  his  own 
name;  and  it  is  much  more  safe  to  apply  the  principle  of  Fogler 
V.  Evig  to  such  a  transaction,  wherever  the  presumption  is  not 
rebutted. 

I  have  treated  the  case  as  if  James  Huff  had  taken  out  the 
warrant  in  his  own  name  before  the  conveyance;  but  it  is  cer- 
tainly not  the  weaker  because  it  was  taken  out  in  the  name  of 
his  vendee. 

Another  objection  has  been  urged,  which  would  preclude 
defense  on  the  statute  of  limitations  altogether.  This  ejectment 
was  brought  in  February,  1840,  and  the  commencement  of  the 
settlement  is  stated  in  the  application  to  have  been  in  October, 
1820;  so  that  if  the  beginning  of  the  adverse  possession  may 
not  be  carried  further  back,  the  intervening  time  will  be  too 
short.  The  disability  incurred  from  misrepresenting  the  com* 
mencement  of  an  improvement  has  never  been  extended  further 
than  to  preclude  the  party  from  carrying  back  the  commence- 
ment of  his  improvement  title  beyond  the  day  specified.  It  was 
said  by  Chief  Justice  Tilghman,  in  Ewing  v.  McKnigfU,  1  Serg. 
&  B.  131,  "  that  when  one  derives  title  under  a  warrant,  he  is 
estopped  from  carrying  his  titie  (under  the  warrant)  further 
back  than  the  time  fixed  by  the  warrant  for  the  calculation  of 
interest."  ''The  warrant-holder,"  it  was  said  in  NichoUs  v. 
Lafferty,  8  Yeates,  272,  "  has  precluded  himself  from  deriving 
his  equitable  improvement  beyond  the  day  called  for  in  the  war- 
rant." It  was  not  said  that  he  shotdd  not  set  up  a  subsequently 
acquired  title  which  had  been  adverse  to  his  own;  and  what 
else  is  a  titie  acquired  by  the  statute  of  limitations,  which,  ao- 
cording  to  Pederick  v.  Searle,  5  Serg.  &  B.  240,  transfers,  to  the 
adverse  occupant,  the  titie  against  which  it  has  run.  To  give 
evidence  of  adverse  possession  is  not  to  carry  back  titie  by  the 
statute  of  limitations  to  the  beginning  of  it;  for  the  statute  is 
not  maturing  an  inchoate  titie  while  it  is  running  its  course 
against  an  adverse  one.    The  titie  of  the  original  owner  is  un- . 
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affected  and  untrammeled  tQl  fhe  last  moment;  and  when  it  is 
vested  in  the  adverse  occupant  by  the  completion  of  the  stat- 
utory bar,  the  transfer  has  relation  to  nothing  which  preceded 
it:  the  instant  of  conception  is  the  instant  of  birth.    But  the 
chief  justice  further  said  in  Ewing  v.  McKnight:  "It  was  his 
(the  applicant's)  duty  to  tell  the  truth  when  he  took  out  his  war- 
rant; but  if  he  told  a  falsehood,  with  a  view  of  defrauding  the 
proprietaries,  it  was  but  justice  that  he  should  be  bound  by  his 
own  assertion  on  all  future  occasions."    This  is  a  most  righteous 
principle,  but  it  is  inapplicable  to  the  case  before  us;  for  it  is 
one  thing  to  allege  a  possession  by  settlement  and  cultivation  as 
the  f  oimdation  of  an  improvement  title,  and  another  to  allege 
an  adverse  possession  by  inclosure,  or  cultivation,  without  resi- 
dence, to  gain  a  different  title  by  the  statute  of  limitations:  and 
it  is  certainly  no  reason  that  because  the  applicant  has  defrauded 
the  commonwealth,  he  shall  not  be  at  liberty  to  assert  a  title 
against  any  one  else.    The  consequence  of  such  a  fraud  is  an 
estoppel,  not  a  forfeiture  of  the  land.    In  proving  an  earlier 
adverse  possession,  the  defendants  proved  an  earlier  improve- 
ment along  with  it;  but  that  this  was  immaterial,  is  shown  bv 
Coxe  V.  Ewing,  4  Yeates,  431,  in  which  it  was  ruled  that  thougii 
an  improvement  can  not  be  carried  back  to  establish  a  title  an- 
terior to  the  time  specified  in  the  application,  yet  the  evidence 
of  it  may  be  received  to  show  that  the  survey  of  the  other  party 
could  not  legally  take  effect.     ''  If  it  included  the  bona  fide  set- 
tlement of  third  persons,^'  said  Mr.  Justice  Yeates,  "  it  could 
not  have  received  the  sanction  of  the  land  office,  or  of  the  coun- 
try, from  their  uniform  usages.    It  is  true  that  by  going  into 
the  testimony,  the  defendants  will  receive  a  degree  of  benefit 
from  improvements,  the  equity  of  which  they  seem  to  have 
abandoned;  but  this  appears  inevitable,  and  fiows  as  a  necessary 
consequence  from  the  investigation  of  the  validity  of  the  survey 
made  for  the  plaintifb.    Thus  all  the  cases  go  upon  the  ground 
that  a  fraud  in  this  particular  is  a  relinquishment  of  the  equity 
of  an  earlier  improvement;  but  a  title  by  the  statute  of  limita- 
tions is  not  founded  on  an  equity:  it  is  purely  legal.    The  prin- 
ciple ot  Coxe  V.  Ewing  was  reasserted  in  WeUa  v.   Wrighiy  8 
Wash.  250,  in  which  it  was  ruled  that  though  a  party  can  not 
set  up  title  by  settlement  prior  to  the  day  stated  in  his  WBirant 
for  its  commencement,  he  may  nevertheless  give  evidence  of  an 
earlier  settlement  for  the  purpose  of  contesting  a  settlemeat 
right  claimed  on  the  other  side.    These  two  cases  prove  the 
rule  to  be  that  the  applicant  shall  not  go  further  back  for  the 
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origin  of  his  own  title  than  the  dayaBsigned  to  it  in  his  war- 
lant  or  applioation,  bat  that  he  may  do  so  to  aflGBot  the  adverse 
title  of  another;  and  in  that  aspect,  the  evidenoe  of  an 
adyerse  possession  was  competent  and  eondnsive. 
Judgment  a£Srmed. 


Bntrt  bt  Onx  or  Skvebal  CSo-hkibs  or  Advxbss  Oooutaht,  Bmor 
Wataon  ▼.  Chtgg,  86  Am.  Deo.  176  and  note. 

*'TACKnro"  SuooBSsm  PossnnoKB  to  make  out  title  by  adyenepoMet- 
rfon:  8ee  /fiii<«  ▼.  MUler,  18  Am.  Deo.  880,  and  the  note  thereto,  in  whioh 
tfale  snbjeot  ie  dieonwed 


Cbaio  v.  Dale. 

[1  Watxi  asd  Hwunuwr,  SM.] 

Tmkamt  is  BsniLED  TO  Bbkovx  Wat-ooino  Gsor,  DioLimnro  thb  Straw 
aa  well  aa  the  grain,  on  quitting  the  piemiaea  at  the  expiration  of  hia 
tenn. 

Ebbob  to  Northnmberland  connly  common  pleas,  in  an  action 
of  troYcr  to  recover  the  value  of  certain  straw.  The  &cts  were, 
that  the  defendant  had  been  a  tenant  of  a  certain  farm  of  the 
plaintiff,  and  at  the  expiration  of  his  lease  had  taken  away  the 
way-going  crop,  including  the  straw  and  grain,  on  quitting  the 
premises.  The  plaintiff  contended  that  he  had  no  right  to  re- 
move the  straw.  The  court  left  it  to  the  jury  to  determine  what 
the  custom  was  in  that  respect.  Verdict  and  judgment  for  the 
plaintiff,  and  the  plaintiff  sued  out  this  writ,  assigning  error  in 
the  instructions. 

MUer  and  Slenker,  for  the  plaintiff  in  error. 

Oreenaugh,  for  the  defendant  in  error. 

By  Court,  Kbnkedt,  J.  A  number  of  errors  have  been 
assigned  in  this  case,  which  it  is  unnecessary  to  notice  in  detail, 
as  the  court  below  erred  in  their  instruction  to  the  jury  on  the 
subject  of  the  way-going  crop  and  of  what  it  consisted,  and  we 
think  that  the  correction  of  their  error  in  this  respect  will  deter- 
mine the  whole  case  in  favor  of  the  plaintiffs  in  error,  who  were 
the  defendants  in  the  court  below.  The  court  on  this  matter 
charged  the  jury,  that  notwithstanding  the  tenant  was  iantitled, 
in  Pennsylvania,  to  the  way-going  crop,  according  to  the  cus- 
tom thereof,  or  law  thereof,  they  ought  rather  to  have  said,  yet 
it  depended  upon  the  general  custom  or  practice  which  pre- 
vailed among  landlords  and  their  tenants,  whether  the  straw 
was  induded  or  not  in  the  way-going  crop;  and  accordingly  re« 
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ferred  this  qnestion  to  ihe  jniy  as  one  of  fact,  to  be  decided  by 
tbem  from  the  CTidence  which  had  been  given  in  relation  to  it. 
Now  we  are  decidedly  of  opinion,  that  the  straw  is  a  con- 
stitaent  part  of  the  way-going  crop;  for  it  is  just  as  much  a  part 
of  the  anntial  product  arising  entirely  from  the  labor  of  the  ten- 
ant as  the  grain  itself,  and  being  of  real  value  to  the  tenant,  and 
frequently  indispensably  necessary  for  the  support  of  his  cattle, 
which  he  can  not  possibly  do  without,  more  than  he  can  the 
grain  raised  by  him,  there  is  just  the  same  reason  why  he  should 
have  all  the  benefit  to  be  derived  from  it,  that  there  is  for  his 
having  a  right  to  take  the  grain,  in  order  that  he  may  make  all 
the  profit  he  can  out  of  it,  either  by  giving  it  to  lus  cattle,  or 
disposing  of  it  otherwise,  as  he  shall  think  best.  It  is  not 
essentially  necessary  that  the  straw  grown  upon  a  &rm  should 
be  used  or  retained  upon  it,  for  the  purpose  of  keeping  it  in  the 
same  productive  state,  and  preventing  it  from  becoming  worse; 
because  the  soil  of  any  farm  may  even  be  improved  and  rendered 
ipore  fertile  by  keeping  it  in  grass  and  permitting  it  to  lie  fallow 
a  reasonable  portion  of  the  time,  without  using  or  leaving  any 
of  the  straw  upon  it.  And  frequently  a  farm,  while  in  this 
state,  by  using  it  for  the  purpose  of  feeding  and  grazing  cattle, 
may  be  made  productive  of  greater  profit  to  the  tenant,  as  also 
of  value  to  the  landlord,  than  by  growing  grain  upon  it  the  most 
of  the  time  with  the  aid  of  all  the  straw  belonging  to  it. 
This  is  putting  it  in  a  state  of  rest  from  cultivation,  which 
land  requires  in  order  to  render  it  very  productive  even  of  grain; 
and  all  the  straw  or  manure  that  can  be  made  from  it  and  ap« 
plied  to  the  land  will  not  supply  the  want  of  seasonable  rest. 
The  straw  is  a  subject  of  merchandise  also,  as  well  as  the  grain, 
and  why  should  not  the  tenant,  when  he  pays  a  rent  to  the  owner 
of  the  land,  equal  to  the  annual  value  of  it,  have  the  full  benefit 
of  the  straw  for  this  purpose  if  he  chooses?  Farmers  who  till 
their  own  lands  do  not  always  consider  it  essentially  necessary 
that  the  straw  grown  thereon  should  be  applied,  in  some  form  or 
other,  for  the  purpose  of  improving  the  soil;  for  they  frequently 
make  merchandise  of  it  by  selling  it;  and  why  should  they,  in 
case  they  let  their  lands  to  tenants  for  full  rents,  receive  the 
rents  from  them,  and  make  profit  beside  out  of  the  product  of 
their  labor  by  taking  from  them  the  straw  and  selling  it?  Dis- 
tributive justice,  in  such  case,  would  seem  to  give  the  straw  as 
well  as  the  grain  to  the  tenant,  as  part  of  the  way-going  crop, 
to  be  taken  and  disposed  of  by  him,  as  he  pleases,  seeing  it  is 
the  product  of  his  own  labor;  from  the  land  of  his  lessor,  to  be 
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■axe,  but  then  he  has  paid  the  lessor  a  fall  oompensation  for  the 
use  of  the  land.  If  the  tenant  can  not  haye  the  straw  as  a  part 
of  the  way-going  crop,  because  it  would'be  an  injury  to  the  farm 
to  remove  it  therefrom;  for  the  like  reason  he  would  not  be  per- 
mitted, while  he  remained  in  the  possession  of  the  farm  under  his 
lease,  to  remove  therefrom  any  of  the  hay  made  by  him  on  it,  for 
the  purpose  of  selling  or  using  it  in  any  way  off  the  &rm; 
because  it  would  be  quite  of  as  much  benefit  to  the  farm,  if  not 
much  greater,  to  use  the  hay  made  from  it  by  feeding  it  to  cattle 
thereon.  And  even  an  additional  reason  seems  to  exist  against 
the  tenant's  removing  the  hay,  that  does  not  exist  in  the  case  of 
the  straw;  which  is  this,  that  the  grass,  of  which  the  hay  is  made, 
is  often  not  the  product  of  the  labor  of  the  tenant,  either  in  part 
or  in  whole,  whereas  the  straw  always  is;  yet  I  apprehend  that 
no  person  of  ordinary  experience  throughout  the  state  would 
attempt  to  question  the  right  of  the  tenant  to  dispose  of  the  hay 
made  by  him  on  the  farm  as  he  pleases,  unless  he  be  expressly  re- 
strainedfrom  doing  so  by  the  terms  of  his  lease.  This  he  may  be, 
because  it  is  competent  for  the  parties,  by  their  agreement  in  this 
behalf,  to  make  a  law  for  themselves.  If  the  landlord,  therefore, 
does  not  wish  that  any  of  the  straw  or  hay  grown  and  made  on  the 
leased  premises  should  be  removed  from  them,  he  ought  to  make 
his  wish,  in  this  respect,  known  to  the  tenant  at  the  time  of 
treating  for  the  lease,  so  that  the  tenant  maybe  enabled  to  meet 
it  by  not  agreeing  to  give  as  much  rent  as  otherwise  he  would 
do.  If  the  lease  be  reduced  into  writing,  whatever  is  finally 
agreed  on  between  them,  as  to  either  the  hay  or  the  straw  not 
being  taken  or  removed  from  the  leased  premises,  ought  to  be 
inserted  in  the  writing,  otherwise  the  tenant  will  be  entitled  to 
dispose  of  them  as  he  pleases.  The  court  below  were,  there- 
fore, wrong  in  submitting  it  to  the  jury  to  be  determined  by 
them,  as  a  question  of  fact,  whether  the  straw  formed  a  part  of 
the  way-going  crop  or  not.  Besides,  the  testimony  showed  that 
it  ought  not  to  have  been  left  to  the  jury  as  a  question  of  fact. 
For  if  it  proved  anything  at  all,  it  was  that  the  general  prac- 
tice, as  well  as  the  general  understanding,  was  that  the  tenant 
had  a  right  to  remove  the  straw;  or  at  most,  that  there  was  no 
general  practice  or  custom,  either  in  favor  of  or  against  his  exer- 
cising such  right.  Two  witnesses  only  were  produced  on  the 
part  of  the  plaintiff  below,  Peter  Pursel  and  Samuel  McMackin. 
The  first  of  these  testified  that  he  believed  it  was  the  custom 
for  tenants  to  leave  the  straw  of  the  way-going  crop,  but  he 
had  known  instances  of  t<enants  hauling  off  both  the  grain^and 
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the  8ia»w.  The  fiecond,  after  statmg  that  he  ^vas  ignorant  as  to 
ihe  point,  that  he  never  paid  any  attention  to  it,  said,  it  is 
generally  nnderstood  tenants  shotdd  leave  the  straw  and  such 
things  on  the  ground.  Three  witnesses,  however,  were  adduced 
on  behalf  of  the  tenant  or  defendant  below,  James  Shearer, 
George  Newcomer,  and  Joseph  Oampbell.  The  first  of  them 
testified  that  he  had  had  land  fanned,  and  when  the  straw  was 
not  excepted  in  the  lease,  it  had  been  the  general  custom,  so  &r 
as  he  knew,  for  tenants  to  take  the  straw  where  they  pleased; 
that  it  was  generally  mentioned  in  the  lease;  that  he  had  not 
seen  a  lease  where  the  straw  was  not  reserved. 

The  second  of  them  testified  that  he  had  known  several  in- 
stances of  tenants  taking  the  grain  in  the  straw  to  adjoining 
.  farms.  The  third  witness  testified  that  he  had  known  grain  to 
be  taken  off  in  the  straw:  did  not  know  it  to  be  customary,  but 
knew  it  to  be  done.  So  far,  therefore,  as  regards  the  number  of 
witnesses  brought  forward  by  the  parties  on  this  point,  it  would 
lather  seem  to  have  been  in  favor  of  the  tenant's  side  of  the  ques- 
tion. But  surely,  it  could  be  litUe  else  than  absurd,  to  say  ttiat  a 
general  custom  could  be  established  by  such  conflicting  testi- 
mony. Such  a  thing  can  not  obtain  generally  without  being  gener- 
ally known ;  and  if  so,  witnesses  would  concur  in  their  testimony, 
showing  that  it  was  so.  But  even  supposing  all  the  witnesses  to 
have  concurred  in  opinion  that  the  general  custom  or  practice 
was,  so  far  as  they  had  any  knowledge  of  it,  for  the  tenant  to 
leave  the  straw  of  the  way-going  crop  on  the  land  where  it 
grew,  it  would  still  have  bc^n  worse,  if  possible,  to  have  deter- 
mined from  their  evidence,  that  such  was  the  general  custom  and 
practice  throughout  the  whole  state;  when  the  witnesses  have 
given  no  evidence  whatever  of  their  having  any  knowledge  on 
the  subject  extending  to  the  whole  0tate;  but  on  the  contrary, 
show  clearly  that  their  knowledge,  at  the  utmost,  only  extends 
to  the  neighborhood  of  their  residence.  If  such  evidence  were 
to  be  held  sufficient  to  establish  a  custom  or  usage  on  the  sub- 
ject, it  is  evident  that  the  custom  might  be  different  not  only  in 
different  counties  of  the  state,  but  different  in  different  parts  of 
the  same  county,  without  its  being  possible  to  set  any  fixed 
bounds  or  limits  to  it;  and  hence  would  arise  a  state  of  uncer* 
tainty,  incapable  of  being  settied,  that  would  prove  a  source  of 
endless  litigation.  We  are  therefore,  of  opinion,  that  the  ques- 
tion which  the  court  submitted  to  the  jury  to  be  decided  by 
them  as  one  of  fact,  was  a  question  of  law,  which  the  court 
*ight  to  have  decided  itself;  and  in  doing  so  to  have  instructed 
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the  juiy  that  the  stmw  'was  a  part  of  the  way-going  crop,  and 
being  so,  the  tenant  had  a  right  to  remoTe  it  as  well  as  the 
grain;  and,  consequently,  the  plaintiff  below  was  not  entitled 
to  recover. 
Judgment  reversed. 

Tenant's  Right  to  Wat-obowino  Cbop:  See  Van  Daren  ▼,  BverUt^  8 
Am.  Dec.  615.  But  see,  on  the  other  hand,  ffarria  v.  Carson,  30  Id.  510. 
In  Hank  v.  Rank^  5  Pa.  St.  213,  the  foregoing  case  w  referred  to  as  authority 
for  the  point  therein  decided,  that  straw  is  a  part  of  the  way-going  crop. 
In  Iddings  v.  Nagltj  2  Watts  &  S.  22,  it  is  held  that  the  question  as  to  whether 
or  not  a  tenant  is  entitled  to  the  straw  which  grew  upon  the  land,  depends 
upon  the  terms  of  the  contract;  and  the  principal  case  is  cited  as  one  in 
which  the  diversity  of  opinion  among  the  witnesses  showed  how  impossible 
it  would  be  to  administer  justice  with  any  degree  of  certainty  if  the  right  to 
the  straw  were  left  to  be  decided  by  the  custom  proved  in  each  case. 


Owen  v.  Henman. 

{\  Watxi  and  Sebobamt,  648.] 

Mkmbkr  ot  Choboh  can  not  Maintain  Aoiiok  aoaihbt  Onx  DnsruBB- 

INO  him  in  his  devotions  there,  by  making  loud  noises  in  talking,  singing 
and  the  like. 

Ebbob  to  Bradford  common  pleas,  in  an  action  on  the  case 
brought  by  the  plaintiff  against  the  defendants  to  recover  dam- 
ages' for  disturbing  the  plaintiff  by  loud  noises  in  his  worship 
in  the  church  of  which  he  was  a  member.  The  substance  of 
the  declaration  is  stated  in  the  opinion.  The  question  was  as  to 
whether  it  set  out  a  cause  of  action,  and  the  defendants,  admit- 
ting the  facts  to  be  as  slated  for  the  purposes  of  the  action,  re- 
quested the  court  to  charge  the  jury  that  no  action  woxQd  lie. 
The  coiut  charged  as  requested,  and  the  plaintiff  excepted,  and, 
after  verdict  and  judgment  for  the  defendants,  brought  the 
case  here  on  writ  of  error. 

Overton,  for  the  plaintiff  in  error. 

Elwell  and  WUlistony  contra. 

By  Court,  Sxbobant,  J.  The  questions  arising  in  this  case 
are  on  the  sufficiency  of  the  cause  of  action  stated  in  the  declar- 
ation, and  ought  properly  to  have  been  raised  by  a  demurrer  to 
the  declaration,  and  not  by  asking  the  court  to  charge  on  the 
evidence.  As,  however,  this  course  has  been  consented  to,  and 
the  cause  has  been  agreed  to  be  treated  as  if  it  were  a  demurrer 
to  the  declaration,  we  shall  so  consider  it. 

Au.  Deo.  Vol.  XXXVII— «1 
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The  complamt  in  the  narrative,  succinctly  stated,  is,  so  far  as  it 
ooncems  the  plaintiff,  that  the  defendants  unlawfully  disturbed 
him  in  the  hearing  of  the  pi^eaching  of  a  clergyman  in  the  church 
and  building,  in  so  ample  and  beneficial  a  manner  as  he  might 
have  done,  by  making  loud  noises  in  singing,  reading,  and  talk- 
ing, he  being  a  member  of  the  congregation,  and  having  the 
right  to  sit  there,  and  to  hear  divine  service,  and  exercise  relig- 
ious worship  therein,  the  said  building  being,  according  to  their 
rules  and  regulations,  the  property  of  the  said  congregation,  and 
used  and  occupied  by  them.  Whatever  rights  and  privileges 
the  plaintiff  may,  with  others,  have  in  the  building,  we  have  no 
doubt  there  are  remedies  at  law  for  the  full  protection  of  them, 
provided  they  are  sought  in  a  proper  manner.  But  it  does  not, 
therefore,  follow  that  he  can  maintain  an  action  on  the  case  for 
a  disturbance  such  as  is  here  laid. 

In  the  first  place,  the  injury  alleged  is  not  the  ground  of  an 
actioD.  He  claims  no  right  in  the  building,  or  any  pew  in  it, 
which  has  been  invaded.  There  is  no  damage  to  his  property, 
health,  reputation,  or  person.  He  is  disturbed  in  listening  to  a 
sermon  by  noises.  Oould  an  action  be  brought  by  every  person 
whose  mind  or  feelings  were  disturbed  in  listening  to  a  dis- 
cotirse,  or  any  other  mental  exercise  (and  it  must  be  the  same 
whether  in  a  church  or  elsewhere),  by  the  noises,  voluntary  or 
involimtary,  of  others,  the  field  of  litigation  would  be  extended 
beyond  endurance.  The  injury,  moreover,  is  not  of  a  temporal 
nature:  it  is  altogether  of  a  spiritual  character,  for  which  no  ac- 
tion at  law  lies.  It  is  settied  that  an  action  on  the  case  does  not 
lie  when  there  is  not  any  temporal  damage,  as  against  a  woman 
who  pretends  herself  single,  and  inveigles  a  man  into  a  marriage, 
whereby  he  is  disturbed  in  conscience:  1  Com.  Dig.  180;  1  Lev. 
247.  Nor  does  it  lie  for  refusing  to  administer  the  sacrament:  1 
Bid.  34.  *  Nor  for  not  reading  divine  service  to  him  and  the  tenants 
of  his  manor:  Id.;  5  Go.  73  a.'  In  5  Bam.  &  Aid.  356;  7  Eng. 
Com.  L.  129,'  it  was  decided  that  an  action  will  not  lie  for  dis- 
turbing the  plaintiff  in  the  occupation  of  a  seat  in  the  body  of  a 
church,  though  he  had  contributed  to  the  making  of  the  seats. 

Indeed  it  is  well  known,  that  the  property  of  our  churches 
and  meeting-houses,  and  the  superintendence  of  the  congrega- 
tions, and  the  rights  to  control  and  regulate  them,  and  to  pre- 
vent improper  intrusion  or  interference  by  suit  or  otherwise,  is 
uniformly  vested  in  some  corporation  or  trustees,  in  whom  is 

placed  the  power  to  enforce  the  conditions  of  the  founder,  or 

■~  ~ 

1.  Cloptllr,  CardinaU,  9.  WUliawW  emte,  8.  MainmaHnff  r.  €hU$. 
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the  will  of  the  owners.  It  is  for  them,  or  the  organized  officers, 
to  bring  actions  of  trespass,  or  on  the  case,  to  regulate  the 
afiJEurs  of  the  churches,  and  to  protect  the  members  in  the  enjoy- 
ment of  their  religious  rights  and  property.  In  addition,  any 
persons  disturbing  congregations  are  liable  to  indictment  by  the 
act  of  the  second  of  April,  1822.  The  injury  complained  of,  if 
against  the  will  of  the  officers  of  the  church,  is  in  the  nature  of  a 
nuisance  or  injury  to  them,  and  it  is  for  them  to  seek  redress. 

Another  objection  to  this  action,  springing  out  of  similar 
causes,  is,  that  if  the  plaintiff  may  maintain  such  an  action,  so 
may  every  member  of  the  congregation  present,  whether  males 
or  females,  adults  or  minors,  and  even  sojourners  attending,  ac- 
cording to  common  usage.  In  WiUiama'  case,  6  Co.  73,  the 
plaintiff  sued  a  clergyman  for  not  performing  divine  service  as 
he  was  boimd  to  do,  to  the  plaintiff,  his  servants,  and  tenants 
within  the  manor.  It  was  held  the  action  would  not  lie;  for  if 
it  did,  every  of  his  tenants  might  also  have  his  action  on  the 
case,  and  so  infinite  actions  for  one  default.  A  man  can  not 
have  an  action  on  the  case  for  a  nuisance  done  in  the  highway, 
for  it  is  a  common  nuisance,  and  then  it  is  not  reasonable  that  a 
particular  person  shall  have  the  action;  for  by  the  same  reason 
that  one  person  might  have  an  action  for  it,  by  the  same  reason 
every  one  might  have  an  action,  and  then  he  would  be  punished 
a  hundred  times  for  one  and  the  same  cause:  Id. ;  Co.  Lit.  56 a; 
1  Com.  Dig.  180. 

We  therefore  think  the  court  below  rightly  determined  that 
the  cause  of  action  set  forth  in  the  narrative  was  not  sufficient  in 
law  to  maintain  the  suit. 

Judgment  affirmed.        

Rank  v.  Hill. 

[2  Watts  and  Seboxaht,  M.] 

Statute  of  Limitations  does  not  Bar  an  Action  upon  an  Award  at 
oommon  law,  though  made  apon  a  parol  sabmission,  the  award  and  not 
the  BubmisBion  being  the  proper  foundation  of  the  action  in  such  case. 

Debt.  Plaintiff  sued  to  recover  a  sum  of  money  found  due 
upon  an  award  made  upon  a  parol  submission  to  arbitrators  of 
the  unsettled  debts  and  accounts  between  plaintiff  and  defend- 
ant. The  award  was  dated  February  22,  1834.  Plea,  statute 
of  limitations.    Verdict  and  judgment  for  plaintiff. 

Miller,  for  the  plaintiff  in  error. 

Linn,  contra. 
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By  CouBT.  An  award  at  oommon  law  aeemfl  to  be  cooiflidered 
rather  as  a  judgment  than  as  an  agreement  of  the  parties  made 
through  the  authorized  agenej  of  others.  Yet  one  would  sii|>- 
pose  the  submission  to  be  an  engagement  to  abide  bj  what  ike 
arbitrator  should  direct,  and  a  promise  to  perform  it.  The 
remedy,  however,  in  a  case  like  this,  is  not  on  the  submission 
but  on  the  award.  Still  an  award  so  far  differs  from  a  judg- 
ment that  it  transfers  no  property  and  binds  no  right,  as  was 
beld  in  Hunter  v.  Bice,  15  East,  100,  though  it  has  been  held 
in  Morris  y.  Boeder,  3  Id.  15,  that  the  ascertainment  of  a  right 
of  property  by  an  arbitrator  pursuant  to  the  submission,  will 
conclude  the  parties.  But  that  an  action  of  debt  lies  on  an 
award  for  a  sum  of  money,  and  not  on  the  submission,  escept 
for  the  performance  of  a  collateral  act,  led  to  the  conclusion 
that  a  debt  created  by  award  is  not  founded  on  any  lending  or 
contract;  consequently  that  an  award  upon  even  a  parol  sub- 
mission is  not  to  be  barred  by  the  statute  of  limitations;  and 
however  doubtful  this  might  have  been  on  principle,  it  is  too 
firmly  established  by  Hodsden  y.  Harridge,  2  Saund.  64  b,  to 
be  questioned.  It  would  seem,  therefore,  the  action  in  this  case 
^was  not  barred;  and  the  other  errors  are  either  not  pressed  or 
jiot  maintained. 

Judgment  affirmed. 


An  Award  is  as  Conclusivx  as  a  Jusoment:  Wemwag  v,  PawUng^  86 
■Am.  Dec.  317;  and  an  award  made  upon  a  parol  submission,  if  it  oonoem 
title  to  land,  is  within  the  statute  of  frauds:  Stark  v.  Cannady,  14  Id.  76. 

The  principal  case  is  cited  to  show  that  an  action  on  an  award,  al- 
though  made  npon  a  parol  submission,  is  not  within  tiie  statote  of  lindtatioBS, 
in  Dt  Haven  y,  BaHholomeuj,  57  Pa.  St  126;  Oreen  and  Ooaie9  ^trstfte  P.  R. 
Co.  V.  Moort^  64  Id.  79. 


Post  v.  Oakmalt. 

[a  Watts  amd  Sbbobajst,  70.] 

Skf^fv — ^Mutual  Debts  do  not  EzTiNonisH  Each  Othbb  feb  be  nnlc 
by  some  positive  act  or  agreement  of  the  parties  the  intention  to 
and  discharge  their  respective  debts  is  clearly  indicated. 

^foBTOAGB  Debt  ix  the  Hands  of  an  AssiomcE  op  the  Mortoageb  ii 
not  afieoted  by  payments  of  money  made  by  the  mortgagor  for  the  bene- 
fit of  the  mortgagee,  previous  to  the  assignment,  with  a  general  under- 
standing that  such  payments  were  to  be  credited  on  the  mortgage  debt, 
unless  by  indorsement  or  other  mode  or  memorandum  of  credits  such  pro- 
portion of  the  debt  was  in  fact  relinquished  by  an  actual  application  ol 
the  sums  so  paid  to  its  discharge. 
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Error.  Carmalt,  as  assignee  of  Bose,  loouglit  this  action? 
upon  a  mortgage  to  the  latter  of  certain  premisea  owned  by 
Post.  Plea  of  payment.  Beplication,  that  de(£encbuits  claim  U>^ 
a  eet-oS  on  account  of  moneys  paid  was  batred  by  the  statute 
of  limitations.  Defendant  gave  in  eiddence  certain  pajrmenis  of 
money  to  Bose,  as  shown  by  the  latter's  receipts,  and  of  other 
payments  of  sums  upon  orders  of  Rose  in  iAYor  of  third  persons. 
Bose  testified  that  at  the  time  the  several  payments  were  mad» 
there  was  an  imsettied  account  between  himself  and  Post,  hak 
that  none  of  these  specific  payments  were  indorsed  upon  the  note^ 
or  otherwise  definitely  credited  or  applied  to  the  discharge  of 
the  mortgage  debt.  The  court  below  held  that  the  off-sets 
pleaded  in  payment  by  defendant  were  barred  by  the  statute  of 
limitations;  and  verdict  and  judgment  being  in  favor  of  plaintcr^ 
iff,  the  defendant  prosecuted  a  writ  of  error. 

WUliston,  for  the  plaintiff  in  error. 
Case,  for  the  defendant. 

By  Court,  Seboeant,  J.  This  case  is  not,  in  the  point  now  ~ 
discussed,  placed  in  a  situation  materially  different  from  that  ^ 
which  it  presented  on  the  former  writ  of  error.  It  is  urged  J 
that  the  present  evidence  of  Dr.  Bose  goes  positively  to  show 
an  agreement  between  him  and  Post,  that  the  claims  of  Post 
should  be  applied  in  discharge  of  the  mortgage,  which  the* 
court  below  ought  to  have  left  to  the  jury;  whereas,  they 
charged  that  there  was  no  evidence  that  could,  in  point  of  law,, 
alter  the  character  of  these  claims,  and  bar  the  operation  of  the 
statute  of  limitations  upon  them.  Taking  the  testimony  of  Dr. 
Bose  alone,  and  without  referring  to  the  other  evidence  in  the^ 
case,  it  is,  in  our  opinion,  too  loose  and  uncertain  in  its  charac- 
ter to  justify  the  inference  that  any  application  of  these  claims^ 
had  been  made  by  the  joint  or  concurrent  acts  of  the  parties- 
prior  to  the  assignment  of  the  mortgage  from  Bose  to  Carmalt». 
so  as  to  preclude  the  assignee  from  insisting  on  the  bar  by  lapsa 
of  time.  It  is  settted,  that  mutual  debts  do  not,  per  se,  ex- 
tinguish each  other:  Eimes  v.  BamUz,  8  Watts,  39;  CarmaU  v- 
Post,  Id.  406.  To  effect  such  extinguishment,  there  must  be 
some  act  of  the  parties,  whilst  mutually  debtor  and  creditor,. 
by  which  they  conclusively  establish  that  one  shall  go  in  satis- 
faction of  the  other,  which  act  must  be  of  binding  efficacy,  se 
as  to  accompany  the  claims  into  whosesoever  hands  they  may 
pass,  and  fix  definitively  their  character,  and  determine  whethei 
they  still  subsist  as  debts,or  become  canceled  and  extinguished. 
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But  all  ihst  Dr.  Boae  says  is  comprised  in  a  line  or  two:  that 
the  unsettled  accounts  between  them  ''were  to  be  applied  on 
what  the  defendant  owed  for  the  land."  This  apparently  means 
that  such  was  the  purpose  and  intent  of  the  parties,  and  that  if 
either  had  requested  the  application  to  1>e  made,  it  would  not 
have  been  refused.  But  he  does  not  allege  that  this  was  ever 
done;  nor  does  he  state  that  there  was  any  positive  and  fixed 
agreement  between  them  to  that  effect,  which  would  conclude 
them,  nor  state  when  or  where,  or  on  what  occasion  such  agree- 
ment was  made.  The  design  is  left  inchoate  and  incomplete, 
to  be  performed  at  some  future  day;  and  if  before  that  day 
either  party  chooses  to  assign  his  claim  to  a  third  person  with- 
out having  effected  this  purpose  or  intent,  and  without  any  ex- 
press arrangement  on  the  subject,  the  assignee  might  well  con- 
tend that  what  was  intended  to  be  done  never  was  done,  nor 
any  act  completed  which  would  be  equivalent  in  its  legal  opera- 
tion. No  particular  mode  of  making  such  application,  either 
by  indorsement  or  settlement  of  accounts  (though  these,  per- 
haps, would  be  the  safest  modes),  is  designated  by  law,  but  cer- 
tainly there  must  be  some  positive  and  definite  act  or  agreement 
by  which  both  parties  are  bound,  and  not  a  floating,  general  in- 
tention or  willingness  which  either  may  relinquish,  and  which 
he  must  be  considered  as  relinquishing  who  assigns  his  claim  to 
a  third  person  for  a  valuable  consideration,  and  without  notice, 
as  appears  to  have  been  the  case;  otherwise  third  persons  would 
be  prejudiced  by  latent  intentions  in  the  breast  of  the  assignor, 
never  executed,  and  never  commimicated  to  them.  For  these 
reasons,  we  think  there  was  no  error  in  the  charge  of  t^ie  court. 
Judgment  affirmed. 

Set-off. — The  cases  in  this  series  upon  this  subject,  and  r^xerenoes  tt 
notes  thereto,  are  collected  in  the  note  to  Chandler  v.  Drew,  1  j  Am.  Deo, 
704. 


Cox  V.  LrVTNGSTON. 

[a  Watts  and  SsBaxAXT.  103.] 

Attobney  at  Law  is  Liable  for  uis  Neglect  to  Briko  Suit  upon  a  not« 
deposited  with  him  for  collection,  notwithstanding  he  may  have  honestljf 
beliered,  in  the  exercise  of  his  beet  judgment,  that  a  suit  would  provt 
unavailing. 

Note  Placed  in  the  Hands  of  an  Attorney  at  Law  is  presomed  to  be  fot 
the  purpose  of  commencing  an  action  thereupon  for  its  collection,  whethei 
from  his  knowledge  of  the  debtor's  circumstances  he  nuvy  deem  sudh 
action  advisable  and  expedient  or  not. 
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SiKAStTBE  OF  DaHAOBS  IN  AN  ACTION  AOAINQT  AN  ASTORNXT  AT  LaW  for 

neglect  to  sue  upon  a  note  given  him  for  collection,  ia  the  sum  that 
might  have  been  recovered  of  the  maker  if  a  salt  had  been  commenced 
and  prosecuted  to  judgment. 

Ebbob.    The  opinion  states  the  facts. 
Dunlop,  for  the  plaintiff  in  error. 
Baird,  for  the  defendant. 

By  Court,  Kennedy,  J.  This  action  was  institated  in  the 
court  below,  by  the  plaintiff,  against  the  administrators  of 
Thomas  Livingston,  for  a  breach  of  his  duiy  as  an  attorney  at 
law,  in  not  bringing  a  suit,  f^eeably  to  his  undertaking,  againsb 
Martin  Dubbs,  to  recover  a  debt  of  between  five  hundred  dollars 
and  six  hundred  dollars,  which  Dubbs  owed  to  the  plaintiff  upon 
a  promissory  note.  According  to  the  evidence,  Mr.  Livingston 
gave  the  plaintiff  a  receipt,  dated  at  Pittsburgh,  the  thirtieth 
of  August,  1837,  in  the  following  words:  "Keceived  of  Mr. 
Thomas  Cox,  of  Lancaster,  Pennsylvania,  for  collection,  a  note 
drawn  in  his  favor  by  M.  Dubbs,  calling  for  four  hundred  and 
ninety-seven  dollars  and  sixty-five  cents,  payable  three  months 
after  date."  On  the  same  day  the  plaintiff  made  an  affidavit  in 
support  of  his  claim  against  Dubbs,  before  Bobert  Christy, 
esq.,  an  alderman  of  the  city  of  Pittsburgh.  Mr.  Livingston 
died  in  Januaiy,  1838.  Shortiy  after  his  death,  either  in  the 
same  month,  or  the  month  following,  this  affidavit  was  found 
among  his  papers,  in  his  office,  attached  to  Skprwcipe  made  out 
by  him  in  his  life-time,  for  commencing  an  action  in  favor  of 
the  plaintiff,  against  Dubbs,  by  suing  out  an  original  writ.  No 
suit,  however,  was  ever  commenced  by  Mr.  Livingston,  though 
two  terms  of  the  court  elapsed,  before  his  death,  after  the  date 
of  the  receipt.  Cox  was  in  Pittsburgh  some  two  or  three  days, 
at  the  time  he  put  the  note  into  the  hands  of  Mr.  Livingston  for 
collection;  and  from  the  testimony  of  Dubbs  himself,  who  was 
examined  as  a  witness,  on  the  trial,  it  appeared  that  Mr.  Liv- 
ingston, after  he  received  the  note,  had  spoken  to  Dubbs  about 
paying  it;  that  Dubbs  told  Mr.  Livingston  he  had  not  the  money 
then,  but  expected  to  get  it  shortiy,  and  would  then  pay  the 
note.  Dubbs  also  testified  that  he  had  sufficient  property  then, 
and  throughout  the  whole  of  the  autumn  of  1837,  and  perhaps 
the  following  winter,  to  have  satisfied  the  debt  due  upon  the 
note;  and  if  he  had  been  sued  for  it  by  Mr.  Livingston  when 
the  latter  first  received  the  note,  the  debt  might  have  been 
recovered  from  him.     It  did  not  appear,  however,  from  the 
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eridenoe,  that  Cox  Iiad  aathorized  Mr.  liTingston  to  give 
any  indulgence  to  I>abbs,  or  that  he  had  consented  thai 
Mr.  Livingston  should  exercise  any  discretion  whatever  in 
this  respect.  But  there  was  some  evidence  given  tending 
to  show  that  it  was,  perhaps,  somewhat  doubtful  whether 
the  debt  could  have  been  recovered  from  Dubbs,  even  if  he  had 
been  sued  and  prosecuted  for  it  with  all  possible  diligence  bj 
Mr.  Livingston.  Mr.  Mahon,  examined  as  a  witness  on  behalf 
of  the  defendant,  seemed  to  think  that  Mr.  Livingston's  indul- 
gence  to  Dubbs,  on  the  faith  most  likely  of  the  latter's  promis- 
ing to  get  the  money  shortly,  and  pay  the  debt,  was  the  most 
advisable  course  that  Mr.  Livingston  could  have  taken,  in  order 
to  obtain  payment  of  it.  This  evidence,  however,  can  only  be 
regarded  as  conjectural,  at  best,  as  no  facts  are  testified  to  that 
would  seem  to  warrant  the  opinion.  At  all  events,  it  is  certain  that 
Mr.  LiTingBton  did  not  succeed  in  getting  the  money  feom  Dubbs 
by  indulging  him  without  bringing  a  suit,  as  it  is  probable  he  ex- 
pected he  would.  But  it  may  be  that  Mr.  Livingston  thought  he 
was  more  likely  to  succeed  in  obtaining  money  soon  by  trusting  to 
the  promise  of  Dubbs  to  pay  it,  than  by  bringing  a  suit  against  him 
to  enforce  it.  And  the  court  below  seems  to  have  taken  up  the 
idea,  that  if  Livingston  really  thought  so,  and  forbore  accord- 
ingly to  bring  suit  under  that  impression,  believing  it  was  best 
for  the  interest  of  the  plaintiff  to  do  so,  he  ought  to  be  excused 
for  not  having  brought  suit,  although  it  may  have  been  that  it 
resulted  in  an  injury  to  the  plaintiff.  For  the  court  say  in  their 
charge  to  the  jury,  in  speaking  of  the  neglect  of  Mr.  Livingston 
to  bring  a  suit,  that ''  the  delay  here  is  not  such  neglect  as  will 
enable  the  plaintiff  to  recover,  provided  the  jury  should  believe, 
imder  the  circumstances,  as  proven,  that  it  was  caused  by  the 
honest  though  mistaken  exercise  of  Mr.  Livingston's  best  judg- 
ment, and  with  a  view,  as  he  believed  at  the  time,  to  the  interest 
of  his  client." 

Exception  was  taken  by  the  counsel  of  the  plaintiff  below  to 
the  charge  of  the  court  on  this  point,  and  it  has  been  assigned 
for  error  in  this  court.  We  are  decidedly  of  opinion  that  the 
instruction  given  to  the  jury  on  this  point  can  not  be  sustained; 
for  unless  the  evidence,  or  the  circimistances  given  in  evidence, 
tended  to  prove  that  the  plaintiff  in  employing  Mr.  Livingston 
as  his  attorney  at  law  to  collect  the  debt  of  Dubbs,  left  it  en- 
tirely to  the  discretion  of  Mr.  Livingston  to  bring  suit  or  not 
for  it,  just  as  he  might  think  it  most  advisable,  in  order  to  seciure 
the  speedy  payment  of  the  debt,  it  was  the  duty  of  Mr.  Living- 
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sion  to  liare  broaght  snit  immediately  against  Dubbs,  and  to 
have  prosecuted  it  with  reasonable  diligence,  according  to  the 
roles  of  the  court  established  in  that  behalf,  and  by  these  means, 
if  practicable,  to  hare  collected  the  debt;  otherwise  he  acted 
upon  his  own  responsibilily,  and  made  himself  liable  to  the 
plaintiff,  for  whatever  loss  he  may  bare  sustained  by  reason  of 
suit  not  having  been  brought  and  prosecuted  with  reasonable 
diligence. 

But  the  evidence  and  the  drcumstances  attending  the  employ- 
ment of  Mr.  Livingston  to  collect  the  debt,  tend  yery  strongly, 
if  not  conclusively,  to  show  that  no  such  discretion  was  given 
by  the  plaintiff  to  Mr.  Livingston;  for  it  appears  therefrom, 
that  the  plaintiff  was  in  Pittsburgh  himself  at  the  time  he  placed 
the  note  in  the  hands  of  Mr.  Livingston  for  collection,  after 
having  applied  first  personally  to  Dubbs  for  payment;  but  find- 
ing that  he  could  not  obtain  it  in  that  way  himself,  he  then  put 
it  into  the  hands  of  Mr.  Livingston  for  collection,  as  it  would 
seem,  because  he  was  an  attorney  at  law,  for  the  purpose  of  en- 
forcing the  payment  of  the  debt  by  means  of  a  suit.  This  is 
certainly  the  natural  inference  to  be  drawn  from  the  facts 
proven,  of  the  plaintiff's  being  unable  himself  to  obtain  payment 
from  Dubbs,  and  his  then  placing  his  claim  immediately  in  the 
hands  of  an  attorney  at  law,  that  he  should  effect  the  object  by 
legal  means.  But  this  inference  becomes  irresistible  when  con- 
nected with  the  fact  of  the  plaintiffs  having  made  the  af&davit 
as  he  did,  at  the  same  time  that  he  placed  his  claim  in  the  hands 
of  Mr.  Livingston,  which  affidavit  was  clearly  preparatory  to, 
and  could  be  issued  for  no  other  purpose  than  that  of  bringing 
a  suit  to  recover  the  debt.  The  jury,  therefore,  ought  to  have 
been  instructed  by  the  court,  if  they  came  to  this  conclusion, 
and  we  do  not  see  well  from  the  evidence  how  they  could  have 
avoided  it,  that  notwithstanding  they  might  think  that  Mr. 
Livingston  had  omitted  to  bring  a  suit,  solely  with  a  view  to  pro- 
mote the  interest  of  the  plaintiff,  yet  he  had  violated  his  engage- 
ment with  and  failed  to  perform  his  duty  to  the  plaintiff,  in  not 
having  brought  and  prosecuted  a  suit  with  reasonable  diligence 
for  the  recovery  of  the  debt  due  to  the  plaintiff;  and  having 
thus  failed  to  perform  his  duty,  he  had  rendered  himself  liable 
to  pay  to  the  plaintiff  whatever  of  the  debt  might  have  been  re- 
covered of  Dubbs  by  suit  having  been  so  brought  and  prose- 
cuted, which  Dubbs  has  now  become  unable  to  pay;  and  that  it 
was  the  duiy  of  the  juiy  to  find  a  verdict  in  favor  of  the  plaintiff 
,for  that  sum,  whatever  they  should  think  it  was.    But  if  from 
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the  eTidence  ihey  should  be  of  opinion,  that  a  suit  brought 
against  Dubbs  would  have  been  unavailing,  and  that  nothing 
could  have  been  recovered  by  means  of  it,  their  verdict,  though 
it  ought  still  to  be  for  the  plaintiff,  should  only  be  for  nominal 
damages.  Under  this  view  of  the  case,  we  think  that  the  phuntifl 
ought  to  have  a  new  trial. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

LzABiUTT  or  ATToaNsr  fob  Nbouoxngb.— The  case  of  FUeh  ▼•  ScoUt  84 
Am.  Deo.  80,  involves  a  principle  limilftr  to  that  maintafcined  in  the  prindpel 
OMe,  and  in  the  note  the  sabjeot  is  reviewed  at  length. 


YooEHis  V.  Fbeescak. 

[2  Watts  ahd  Bsiwsaht,  U6.] 
Machxnxbt  GoNTAnrsD  in  ▲  Mill  or  Factory  is  Part  of  thb  RbaltTi 
whether  it  is  mado  fixed  and  stationary  by  physical  means,  or  is  de- 
tached, if  it  is  machinery  which  is  employed  in  and  devoted  to  the  bnsi- 


AcruAL  AND  PxRMANENT  ANNEXATION  TO  THE  Frbxhold  is  neoossary  to 
give  a  particolar  article  the  character  of  a  fixture  in  dwelling-houses;  hut 
in  the  case  of  machinery  employed  in  the  business  of  manufiictoring,  no 
actual  physical  attachment  to  the  realty  is  essentiaL 

Machinsrt  Which  is  a  CoNSTrruKNT  and  Integral  Part  of  a  Factort, 
and  necessary  in  order  to  maintain  and  carry  on  the  business,  is  con- 
structively attached  to  the  building  in  which  it  is  stationed,  and  passes 
as  part  of  the  freehold. 

Between  Vendor  and  Vendee,  Heir  and  Executor,  debtor  and  exe« 
cntion  creditor,  such  machinery  is  considered  as  a  part  of  the  freehold, 
although  as  between  a  tenant  and  the  landlord  or  remainder*man  a  difier- 
ent  principle  would  no  doubt  prevaiL 

-Sale  under  a  Levari  Facias  of  a  Lot  of  Ground  and  the  iron  rolling 
mill  situated  thereon,  together  with  the  apparatus,  steam-engine,  boilers, 
and  bellows  attached  to  the  establishment,  passes  the  iron  rolls  used  in 
the  mill,  though  they  were  not  attached,  but  were  lying  loosely  in  the 
place  where  kept,  to  be  used  when  required,  and  the  latter  can  not  be 
thereafter  levied  upon  and  sold  under  Jieri  faeicu  against  the  former 
Judgment  debtor. 

Trover  for  one  hundred  and  six  soft  and  chilled  rolls,  part 
oi  the  machinery  of.  an  iron  rolling  mill  situated  in  the  city  of 
Pittsburgh.  The  defendant  lutd  purchased  the  property  at  a 
sheriff's  sale  imder  a  writ  of  levari  faciaa  issued  upon  a  judg- 
ment recovered  upon  a  mortgage  executed  by  Sample,  owner  of 
the  mill  and  machinery.  The  sheriff's  conveyance  to  the  de- 
fendant described  the  property  sold  as  '*  a  lot  of  ground  with 
one  iron  rolling  mill  establishment  situated  thereon,  with  the 
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biuldings,  apparatus,  steam-engines,  boilers,  bellows,  etc.,  at- 
tached to  said  establishment.''  The  rolls  in  dispute  in  the  pres- 
ent action  were  not  attached  to  the  freehold,  but  were  lying 
loosely  in  the  mill,  to  be  used  as  occasion  might  require.  The 
plaintiff  claimed  by  virtue  of  a  sale  to  him  under  &  fieri  faciaa 
upon  a  judgment  against  the  mortgagor,  recovered  subsequently 
to  the  first  sale  under  execution  above  referred  to.  Judgment 
ftnd  verdict  for  plaintiff. 

McCandlesa  and  Biddle^  for  the  plaintiff  in  error. 

Craft  and  Loomis,  for  the  defendant. 

By  Court,  Qibson,  G.  J.  It  is  true  we  ruled  in  an  unre* 
ported  case,  Chaffee  v.  Stewart,  that  the  spindles  and  other  un- 
attached machinery  in  a  cotton  mill,  were  personal  property  for 
purpose  of  execution,  on  the  authority  of  certain  decisions  to 
that  effect,  because  we  were  indisposed  to  be  wise  above  what  is 
written;  but  an  examination  of  their  foimdation  would  probably 
bave  led  us  to  a  different  conclusion.  It  is  unnecessary  to  pass 
the  learning  of  the  subject  in  review,  as  a  clear  bird's-eye  view 
of  it  has  been  spread  before  the  profession  by  Mr.  Justice  Gowen 
in  Walker  v.  Sherman,  20  Wend.  636,  from  which  it  is  evident 
that  no  distinctive  principle  pervades  the  cases  universally,  and 
that  the  simple  criterion  of  physical  attachment  is  so  limited  in 
its  range,  and  so  productive  of  contradiction  even  in  regard  to 
fixtures  in  dwellings  to  which  it  was  adapted  before  England 
had  become  a  manufacturing  country,  that  it  will  answer  for 
nothing  else.  My  objection  to  the  conclusion  drawn  from  it  in 
that  case,  is  that  the  court  adhered  to  the  old  distinction  when 
the  question  related  to  a  woolen  factory,  instead  of  following 
out  the  principle,  started  by  Mr.  Justice  Weston  in  Farrar  V. 
Stackpole,  6  Greenl.  157  [19  Am.  Dec.  201],  which  must,  sooner 
or  later,  rule  every  case  of  the  sort.  The  courts  will  be  drawn 
to  it  by  its  liberaliiy  and  fitness,  while  they  will  be  drawn  away 
Crom  the  old  criterion  by  its  narrowness  and  want  of  adaptation 
to  the  business  and  improvements  of  the  age.  By  the  mere 
force  of  habit,  they  have  adhered  to  it  in  almost  all  cases  after 
it  has  ceased  to  be  a  guide  in  any  but  a  few;  for  nothing  but  a 
passive  regard  for  old  notions  could  have  led  them  to  treat  ma- 
chinery as  personal  property  when  it  was  palpably  an  integrant 
part  of  a  manufactory  or  a  mill,  merely  because  it  might  be  un- 
screwed or  unstrapped,  taken  to  pieces,  and  removed  without 
injury  to  the  building.  It  would  be  difficult  to  point  out  any 
«ort  of  machinery,  however  complex  in  its  structure,  or  by  what 
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means  soerer  held  in  its  place,  which  might  not  with  care  and 
trouble  be  taken  to  pieces  and  remoTed  in  the  same  waj,  and  tlM 
greater  or  less  facilily  with  which  it  conld  be  done,  would  bo 
too  vague  a  thing  to  serve  for  a  test.  It  would  allow  the  stonesi 
hoppers,  bolts,  meal-chests,  screens,  scales,  weights,  elevators^ 
hopper-boys,  and  running  gears  of  a  grist-miU,  as  well  as  the 
hammers  and  bellows  of  a  forge,  and  parts  of  many  other  build** 
ings  erected  for  manufactories,  to  be  put  into  the  class  of  peap* 
sonal  property,  when  it  would  be  palpably  absurd  to  consider 
them  such.  If  physical  annexation  were  the  criterion  in  regard 
to  such  things,  the  slightest  tack  or  ligament  ought  to  consti* 
tute  it;  else  if  we  were  to  get  away  from  it  even  ever  so  little, 
we  should  have  no  criterion  at  all.  There  are  so  many  fashions, 
methods,  and  means  of  il,  and  so  many  degrees  of  connection 
between  material  substances,  that  there  is  nothing  about  which 
men  would  more  readily  differ  than  whether  a  thing  held  by  a 
band  or  a  cleet  were  permanently  annexed  to  the  freehold,  or 
only  for  a  season;  and  the  proof  of  this  is  seen  in  the  results 
of  the  decisions  professedly  regulated  by  it.  To  avoid  discrep- 
ance, it  would  be  necessaiy  to  hold  the  slightest  fastening  to 
be  sufficient,  but  to  exclude  from  the  character  of  real  property, 
as  well  everything  constructively  attached  to  it  by  the  nature  of 
the  thing,  as  everything  held  to  the  ground  by  the  attraction  of 
gravitation.  Thus  cleared  of  its  exceptions,  the  rule  of  physical 
annexation,  though  at  best  a  narrow  one,  might  furnish  a  cri- 
terion of  universal  application,  though  without  them,  it  would 
make  havoc  of  the  cases  already  decided,  and  indeed  produce 
the  most  absurd  consequences  by  stripping  houses  of  their 
window-shutters  and  doors,  and  farms  of  the  houses  themselves. 
When,  therefore,  we  reflect  on  the  necessaiy  exceptions  to  the 
rule,  as  well  as  the  cases  of  constructive  attachment  without  the 
semblance  of  a  tack  or  ligament,  we  are  not  surprised  at  the 
confusion  and  embarrassment  in  which  we  are  left  by  the  de- 
cisions. The  inherent  imperfections  of  the  rule  required  so 
many  exceptions  to  it,  in  order  to  avoid  absurdity  and  injustice 
in  its  application,  that  it  has  almost  ceased  to  be  a  rule  at  all. 
Being  purely  artificial,  and  having  no  regard  to  the  purposes 
for  which  capital  is  invested,  a  rigid  application  of  it  would  be 
ruinous  to  the  manufacturer.  In  Pennsylvania,  where  a  statute 
directs  that  real  estate  shall  not  be  sold  on  execution  before  the 
rents,  issues,  and  profits  shall  have  been  found  by  an  inquest  in- 
sufficient to  satisfy  the  debt  in  seven  years,  not  only  might  this  con- 
^rvative  provision  be  evaded,  but  a  cotton-spinner,  for  instance, 
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whose  oapital  is  chiefly  invested  in  loose  machinery,  might  be 
suddenly  broken  up  in  the  midst  of  a  thriving  business,  by  suf- 
fering a  creditor  to  gut  his  mill  of  everything  which  happened 
not  to  be  spiked  and  riveted  to  the  walls,  and  sell  its  bowels  not 
only  separately,  but  piecemeal.  A  creditor  might  as  well  be 
allowed  to  sell  the  works  of  a  clock,  wheel  by  wheel.  £[is  in- 
terest, it  may  be  said,  would  forbid  him  to  do  so;  but  in  the 
case  of  a  manufactory,  he  would  often  be  compelled  to  sell  a 
part,  or  to  sell  many  times  the  worth  of  the  debt,  and  none  but 
a  person  entering  into  the  business  would  purchase  either  a  part 
or  the  whole.  The  sacrifice  that  would  be  induced  by  either 
course,  is  incalculable;  but  that  is  not  all.  The  bare  walls  of 
the  building  would  be  comparatively  of  little  value.  They 
.might  perhaps  answer  the  purposes  of  a  bam;  but  so  might  the 
walls  of  a  dwelling,  when  deprived  of  their  doors  and  windows, 
and  why  are  these  considered  a  part  of  a  dwelling?  Simply 
because  it  would  be  unfit  for  the  purposes  of  a  dwelling  without 
them.  What  then  is  demanded  in  the  case  of  a  building  erected 
for  a  manufactory,  but  an  application  of  the  same  principle? 
Whether  fast  or  loose,  therefore,  all  the  machinery  of  a  manu- 
factory which  is  necessary  to  constitute  it,  and  without  which  it 
would  not  be  a  manufactory  at  all,  must  pass  for  a  part  of  the 
freehold.  This  is  no  more  than  an  enlargement  of  the  principle 
of  constructive  attachment;  and  it  is  the  principle  of  Farrar  v. 
Stackpole,  glanced  at  by  Lord  Mansfield  in  Lawion  v.  Lawton,  1 
H.  B.  259,  note,  who  seems  to  have  foreseen  its  day.  I  speak 
not  here  of  questions  between  tenant  and  landlord  or  re- 
mainder-man, but  of  those  between  vendor  and  vendee,  heir  and 
executor,  debtor  and  execution  creditor;  and  between  co-tenants 
of  tha  inheritance.  With  this  limitation,  nothing  said  or  done 
by  this  court,  except  its  decision  in  Chaffee  v.  Stewart,  already 
mentioned,  and  an  obiter  recognition  of  an  adverse  decision  by 
the  judge  who  delivered  the  opinion  of  the  court  in  Gray  v. 
Holdship,  17  Serg.  &  R.  415  [17  Am.  Dec.  680],  will  be  found  to 
conflict  with  the  principle  proposed.  Certainly  nothing  else 
ever  said  by  us  gives  cotmtenance  to  the  notion  that  the  rolls  of 
an  iron  mill  may  be  seized  and  sold  as  personal  property. 

But  such  rolls,  being  adapted  to  the  manufacture  of  bars  of 
diflerent  shapes  and  sizes,  can  not  all  be  used  at  once;  and  ao- 
cording  to  the  ordinary  criterion,  only  those  in  place  and  fixed 
for  use  would  be  deemed  a  part  of  the  mill.  But  by  the  crite- 
rion proposed,  they  must  be  deemed  equally  a  part  of  it  when 
unfixed  to  give  place  to  others;  for  a  rolling-mill  without  rollers 
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for  all  work,  would  be  as  incomplete  as  a  hatter's  shop  without 
blocks  for  all  heads.  By  this,  however,  I  mean  not  to  be  under- 
stood as  intimating  that  any  such  block  is  part  of  the  realty. 
On  the  principle,  then,  that  a  thing  temporarily  severed  from 
the  freehold  does  not  cease  to  belong  to  it,  the  whole  set  must  be 
considered  a  part  of  the  mill.  Some  two  or  three  of  these  rolls, 
however,  were  duplicates;  but  all  of  them  had,  at  one  time  or 
another,  been  in  actual  operation,  and  it  is  impossible  to  say 
which  were  the  proper  members  of  the  set,  and  which  the  super- 
numeraries. But  even  if  that  could  be  told,  all  might  never- 
theless be  deemed  a  part  of  the  mill,  seeing  that  they  are  often 
broken  and  can  not  be  instantly  replaced  if  they  are  not  kept 
ready  on  hand.  Duplicates  necessary  and  proper  for  an  emer- 
gency, consequently  follow  the  realty  on  the  principle  by  which 
duplicate  keys  of  a  banking-house,  or  the  toll-dishes  of  a  mill, 
follow  it. 

We  are  of  opinion,  therefore,  that  the  rolls  in  question  passed 
as  a  part  of  the  freehold  by  the  mortgage  and  sale  on  the  levari 
faciaa;  but  that  if  they  had  not  passed,  they  could  not  have 
been  sold  as  chattels  on  the  plaintiff 'sjf^eri/ocios  against  the 
mortgagor:  and  were  it  necessaiy,  we  would  further  hold  that 
they  might  have  passed,  had  they  been  chattels,  by  force  of  the 
word  apparatus  in  the  description  of  the  premises.  On  all  these 
points  the  case  is  with  the  defendant. 

Judgment  afiSrmed. 

Stbam-emoiks  Esected  bt  a  Tenant  fob  Lifb  for  the  porpose  off 
trado  is  not  a  fixture:  EaUUe  of  Hinds^  34  Am.  Dec.  542;  but  it  is  otherwisa 
with  the  ruuning  gear  of  a  cotton  gin  attached  to  the  freehold:  McKenna  v. 
Hammond,  30  Id.  366.  The  cases  hitherto  reported  in  this  series  upon  this 
subject  are  embraced  in  the  note  to  the  case  last  cited.  See  also  Pyh  v. 
Pennockf  potif  517. 

The  principal  case  has  been  cited  and  approved  upon  the  followino 
points:  that  the  criterion  by  which  to  determine  whether  a  particuhir  article  is 
a  fixture,  is  the  use  or  purpose  to  which  it  is  devoted,  and  not  by  any  reference 
to  the  fact  of  physical  annexation  to  the  freehold:  Carey  v.  Bright,  58  P^ 
St.  85;  ma  V.  Sewald,  53  Id.  274;  Overton  ▼.  WUlisUm,  31  Id.  158;  but  after 
severance  from  the  realty  by  separation  indicating  an  intent  to  consider  ma^ 
chinery  as  personalty,  its  character  is  changed:  liosa*  Appeal,  9  Id.  493; 
WhUe*8  Appeal,  10  Id.  252;  Shell  v.  Hayioood,  16  Id.  530.  A  planing-machine^ 
lathes,  and  vices  in  a  machine  shop  pass  by  a  sale  of  the  realty  irrespective  of 
the  manner  in  which  they  are  attached  to  the  building:  Chriglian  v.  DrippB, 
28  Id.  271;  so  with  the  personal  property  of  a  railroad  company  which  is 
necessary  to  carry  on  its  operations:  Cowy  v.  P,  F.  W,  <fr  C.  R.  H.  Ca,  3 
Phila.  173;  and  a  severance  of  machinery  is  a  fraud  upon  prior  judgment  cred- 
itors:  Wi6mer^8  Appeal,  45  Pa.  St.  455. 
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LowRY  V.  Hall. 

{9  WAzn  AXD  Hrnnauhw,  139.] 

IiryoLUXTAitT  TBANarxB  of  Pbopkbtt  bt  Vixtitx  or  Pbocbbs  of  a 
FoBSiON  CovBT  haYuig  janadiction  of  the  parties  and  tiie  subject-matter 
of  the  action,  will  not  be  distarbed  by  the  courts  of  another  state  within 
whose  jurisdiction  the  property  may  be  removed  pendente  lUe, 

DiFBKDANT  IN  AN  AcnoN  OF  REPLEVIN  IN  THIS  Statb  may  avail  him- 
self of  a  delivery  to  him  of  the  same  property  pursuant  to  a  writ  of  re- 
plevin issued  out  of  a  court  of  competent  jurisdiction  of  another  state» 
previously,  while  the  parties  to  the  action  and  the  property  in  dispute 
were  within  the  jurisdiction  and  subject  to  the  law  of  the  plaoe  of  de- 
livery. 

PmaNOT  OF  A  Priob  Suit  in  a  Foreign  Countbt  can  not  be  pleaded 
in  abatement  of  an  action  for  the  same  cause  in  this  state  as  to  actions 
which  are  strictiy  personal  in  their  nature,  but  the  pendency  of  a  pro- 
ceeding in  rem  in  a  foreign  jurisdiction  may  be  so  pleaded,  as  also  may 
a  proceeding  in  a  mixed  action,  in  which  a  specific  thing  as  well  as  the 
performance  of  a  personal  obligation  is  demanded. 

Rboord  of  an  Eablies  and  Pending  Action  of  Replevin  brought 
in  a  Foreign  State  while  the  goods  were  within  its  jurisdiction,  and 
in  which  possession  was  delivered  to  the  plaintiff,  may  be  given  in  evi- 
dence to  support  a  plea  in  bar  of  a  similar  action  brought  by  the  former 
owner  of  the  property  to  regain  possession  of  it  after  its  removal  to  this 
state. 

DIUVKBT  OF  Pbopertt  UNDER  A  Writ  OF  REPLEVIN  to  tho  plaintiff  in 
an  action  entities  him,  as  against  the  defendant,  to  the  right  of  possession 
pending  the  determination  of  the  suit. 

UiTDBR  General  Plea  of  Pbopertt  without  Further  Special  Plea, 
evidence  of  a  delivery  to  a  defendant  in  an  action  of  replevin,  of  the 
same  property  in  a  prior  undetermined  action  in  another  state,  may  be 
received. 

BsPLEYiH.  Defendants  pleaded  property  in  themselves.  In 
support  of  this  plea  they  gave  in  evidence  the  record  of  an  ear- 
lier action  of  replevin  brought  in  the  state  of  New  York,  in 
vrhich  the  possession  of  the  property,  consisting  of  a  lot  of 
lumber,  was  given  to  the  present  defendants,  who  were  plaintiffs 
in  the  former  action,  the  lumber,  at  the  time  of  its  delivery  to 
defendants,  being  in  the  form  of  rafts  in  transitu  from  New 
York  to  Pennsylvania.  As  soon  as  the  lumber  reached  the 
state  of  Pennsylvania  the  present  action  of  replevin  was  insti- 
tuted to  regain  possession,  by  Lowry,  who  was  defendant  in  the 
prior  suit.    Verdict  and  judgment  for  plaintiff. 

OaJUbreaih  and  Marvin^  for  the  plaintiff  in  error. 

HaaeUine  and  McCandlesa,  (xyntra* 
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By  Court,  Gibson,  C.  J.     The  case  of  Johnson  v.  Hunt,  23 
Wend.  87,  so  mach  relied  on,  does  not  touch  the  point  beforo 
UB.    It  rules  no  more  than  that  an  insolvent  debtor's  voluntary 
assignment  of  personal  property  abroad,  is  not  to  be  afiEected  by 
process  of  attachment  in  the  nature  of  a  oommission  of  bank- 
ruptcy which  operates,  as  it  must,  only  upon  his  property  at 
home.      The  assignment  in  that  case  was  not  procured  by 
coercion  of  the  law  of  Pennsylvania,  where  the  property  hap- 
pened to  be  at  the  time.    The  absconding  debtor  gave  it  to  dis- 
charge a  debt  for  which  he  was  arrested  in  execution;  and  the 
payment  was,  in  contemplation  of  law,  a  voluntary  one.    The 
property,  being  beyond  the  confines  of  the  state,  was  neither 
attached,  nor  subject  to  attachment  by  the  law  of  New  York, 
and  might  well  be  dealt  with  as  if  the  owner  were  domiciled  at 
the  place  of  the  actual  sUua,    The  court,  therefore,  veiy  pro- 
perly disregarded  the  supposed  lien  of  the  attadiment  in  New 
York,  and  held  the  transfer  good  by  the  law  of  Pennsylvania. 
The  principle  of  that  case  is  precicely  the  principle  of  MuUihm 
V.  Aughinbaughf  1  Penn.  117,  in  which  an  inhabitant  of  Mary- 
land was  not  allowed  to  attach  a  debt  in  Pennsylvania  which 
the  creditor  in  Maryland  had  assigned  to  obtain  a  disohaigB 
from  arrest  under  the  insolvent  law  of  that  state;  and  the  same 
rule  would  have  been  applied  to  an  attachment  by  an  inhabit- 
ant of  Pennsylvania,  because,  unlike  a  commission  of  bank- 
ruptcy which  is  in  invitum,  the  proceeding  to  insolvency  was 
sought  by  the  debtor  as  a  remedy,  of  which  a  general  assign- 
ment of  his  effects  was  the  price;  and  because  the  voluntary 
transfer  of  a  chattel  by  the  debtor,  if  it  be  not  forbidden  in 
other  respects  by  the  law  at  the  place  of  the  situs,  is  to  be  as 
much  regarded  there,  or  elsewhere,  as  it  would  be  at  the  place 
of  the  domicile.    The  scope  of  the  American  cases  is,  that  an 
involuntaiy  transfer,  by  process  abroad,  within  the  jurisdiction 
of  the  state  at  the  time,  will  be  disregarded  only  so  far  as  to 
protect  the  claims  of   our  own  citizens;  but  in  Abraham  v. 
FlestorOy  3  Wend.  638  [20  Am.  Dec.  738],  the  rule  of  comity 
was  60  far  narrowed  that  an  assignment  under  a  British  com- 
mission of  bankruptcy  was  held  void  against  a  British  creditor 
not  domiciled  here,  and  consequently  not  having  acquired  an^ 
American  character  for  commercial  purposes.     This  constitutes 
the  difference  between  the  American  measure  of  comity  and  the 
British,  which  allows  a  foreign  transfer  to  operate  on  effects  in 
England,  whether  it  were  voluntary  or  by  ox)eration  of  law. 
But  movable  property,  whose  actual  situs  is  in  the  country  of 
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the  owner's  domicile,  is  so  far  subject  to  the  laws  in  force  there, 
that  no  foreign  tribunal  will  question  the  yaUdity  of  an  inyolun« 
tary  transfer  of  it  by  operation  of  them;  nor  was  this  principle 
doubted  even  in  Abraham  v.  Flestoro,  for  the  senators  who  over- 
ruled the  chancellor  and  the  law  judges,  seem  to  have  thought 
that  the  property  was  beyond  the  reach  of  the  British  bankrupt 
laws  at  the  point  of  time  deemed  material  by  them.  Indeed, 
without  that,  the  case  would  not  have  a  foot  to  stand  on;  and 
even  conceding  the  fact,  it  is  difficult  to  understand  how  the 
principle  of  comity  could  be  dispensed  with  in  favor  of  those 
who  had  no  peculiar  claim  to  the  court's  protection.  As  a  pre- 
oedent  emanating  from  the  highest  judicial  authority  in  New 
York,  that  decision  must  of  course  rule  the  law  in  that  state; 
but  the  dissenting  opinion  of  Mr.  Justice  Marcy  will  probably 
command  more  respect  elsewhere.  To  sustain  a  title  under  a 
foreign  judgment  it  is  sufficient  that  the  court  had  jurisdiction 
of  the  cause  and  the  parties,  whether  the  proceedings  were  in 
personam  or  in  rem;  and  it  can  not  be  said,  in  respect  of  the  lat- 
ter, that  there  is  want  of  jurisdiction  when  the  thing  is  subject 
to  the  law  at  the  Iocils  contestoHonis  lUis,  and  when  all  men  are 
parties.  In  the  case  before  us,  not  only  the  thing  but  the  lit- 
igants were  subject  to  the  law  of  New  York.  It  is  emphatically 
remarked  by  Mr.  Justice  Story  in  his  Conflict  of  Laws,  that  the 
law  protects  nothing  which  it  has  not  a  right  to  regulate;  and 
hence  it  is,  that  he  who  sends  his  property  abroad,  submits  it 
beforehand  to  all  the  regulations  in  force  where  it  is  sent.  The 
law  of  the  actual  situs,  therefore,  not  only  protects  the  owner- 
ship of  movable  property,  but  prescribes  the  mode  of  its  trans- 
ser ;  and  I  take  it  that  neither  a  British  nor  an  American  creditor 
<sould  successfully  contest  the  validity  of  an  assignment  under  a 
I>iitish  commission  of  bankruptcy,  if  the  property  had  been  in 
England  at  the  time  of  the  assignment;  or  perhaps  at  the  time 
of  the  act  of  bankruptcy.  That  such  assignees  are  allowed  to 
maintain  actions  in  our  courts,  for  any  purpose,  shows  that 
those  laws  are  permitted  to  have  an  operation  on  the  title  to 
property  in  this  country,  at  least  to  some  extent;  and  the  proper 
limitation  of  it  seems  to  be  that  the  principle  of  comity  be  not 
•carried  so  far  as  to  let  the  effects  be  withdrawn  from  our  juris- 
diction before  our  own  citizens,  or  domiciled  foreign  merchants, 
are  satisfied.  In  all  beside,  I  see  no  impropriety  in  suffering 
foreign  laws  to  operate  here  on  the  rights  and  property  of  those 
who  would  be  bound  by  them  at  home. 

Can  not,  then,  a  defendant  in  replevin  here,  avail  himself  of 
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a  delivery  to  him,  pursuant  to  a  writ  of  replevin  issued  out  of  a 
court  of  competent  jurisdiction  in  another  state,  when  not  only 
the  litigants  but  the  thing  delivered  were  subject  to  the  law  at 
the  place  of  delivery  ?  The  pendency  of  a  prior  suit  in  a  foreign 
country,  can  not  be  pleaded  in  abatement  of  a  suit  for  the  same 
cause  here;  and  it  has  been  held  that  the  states  of  the  American 
union  stand  in  the  relation  of  foreign  states  as  regards  this  par- 
ticular matter.  Conceding  that  for  the  moment,  it  follows  not 
that  the  pendency  of  a  proceeding  in  rem  may  not  be  so  pleaded; 
and  the  same  may  be  said  of  what,  in  the  language  of  the  civil 
law,  are  called  mixed  actions,  or  those  in  which  a  specific  thing, 
as  well  as  performance  of  a  personal  obligation,  is  demanded. 
Such  in  all  respects  are  actions  of  replevin,  in  which  not  only 
the  thing  taken,  but  damages  for  the  taking  of  it,  may  be  re- 
covered. But  though  there  was  no  attempt  in  this  case  to  plead 
the  New  York  replevin  in  abatement,  it  was  given  in  evidence; 
and  does  it  not  support  the  plea  in  bar?  It  is  requisite  that  a 
plaintiff  in  replevin  have  not  only  property,  general  or  special, 
in  the  thing  taken,  but  also  an  immediate  right  to  possess  it:  2 
Saund.  PI.  &  Ev.  760.  For  that  reason  it  was  said,  in  Temple- 
man  V.  Casey  10  Mod.  25,  that  a  plaintiff  can  not  maintain  re- 
plevin for  the  goods  of  a  stranger  taken  from  the  plaintiff's 
custody;  though  it  was  conceded  that  he  might  maintain  trover^ 
or  trespass  de  bonis  asportaiis;  and  for  the  same  reason  it  was 
said  by  Chief  Justice  Parsons,  in  Mey  v.  Siubbs,  5  Mass.  283, 
that  goods  attached  by  an  original  writ  as  securify  for  the  judg- 
ment, can  not  be  replevied.  After  the  execution  of  the  first  re- 
plevin then,  who  had  a  right  to  the  possession  of  this  lumber  by 
the  law  of  New  York  ?  Unquestionably  not  he  from  whose  pos- 
session it  had  been  taken  by  the  authority  of  that  law,  and  com- 
mitted to  the  custody  of  an  antagonist  claimant,  to  abide  the 
event  of  the  suit.  It  is  easy  to  see  from  Morris  v.  DewU,  5 
Wend.  71,  what  would  have  been  the  fate  of  a  counter  replevin 
there;  and  if  the  court  had  such  jurisdiction  of  the  thing  as 
warranted  a  particular  disposition  of  it,  its  authority  must  be 
respected  here:  so  that  the  pinch  of  the  case  is  to  determine 
whether  evidence  of  the  prior  delivery  supports  the  plea  of 
properly,  or  whether  the  fact  ought  to  have  been  pleaded  specif- 
ically. 

In  that  state  the  action  of  replevin  is  moulded  by  a  statute, 
but  mainly  according  to  the  model  of  the  action  as  it  exists  at 
the  common  law.  Though  the  inquisition  of  a  sheriff's  jury  on 
a  daim  of  property  is  not  evidence  of  the  fact  on  the  trial  of  the 
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issue  in  court,  it  seems  that  a  plaintiff  who  has  reoeiyed  the 
property  from  the  sheriff,  has  power  to  make  it  his  own  at  all 
events,  inasmuch  as  the  capias  in  wiihemam  is  abolished.  The 
writ  de  retomo  habendo  is  retained;  yet  when  the  plaintiff  has 
carried  the  properly  out  of  the  county,  the  writ  of  return  can 
not  reach  it,  and  the  defendant  is  necessarily  thrown  upon  his 
verdict  for  the  value,  or  on  an  action  on  the  replevin  bond.  It 
is  unnecessaiy  to  contend  that  his  title  becomes  absolute  in  form 
by  the  eloignment,  for  it  is  enough  that  the  ownership  is  taken 
to  be  in  him  till  his  title  is  disproved  by  the  trial  of  the  issue. 
But  the  property  has  been  delivered  to  him  as  his  own  on  the 
basis,  real  or  supposed,  of  having  been  wrongfully  taken  from 
him;  and  as  possession  is  prima  facie  evidence  of  title,  deHveiy 
to  him  after  a  claim  of  property  which  admits  the  taking,  neces- 
sarily is  so  too;  at  least  it  settles  the  right  to  treat  it  as  his  own 
till  it  be  adjudged  to  belong  to  another.  The  plea  of  non  cepU 
admits  the  property  to  be  in  the  plaintiff;  and  the  defendant's 
claim  of  property,  where  he  makes  it,  is  as  fully  rebutted  by  the 
inquisition  of  the  sheriff's  jury  till  it  be  otherwise  settled  by  a 
trial  of  the  issue,  as  if  it  had  been  waived  in  the  first  instance. 
Such,  I  take  it,  would  be  the  state  of  the  case  in  New  York; 
for  the  plaintiff  in  the  original  action  there,  would  surely  have 
been  at  liberty  to  maintain  an  action  against  a  stranger  for  an 
injury  to  the  property  during  the  pendency  of  the  replevin,  and 
a  fortiori,  he  might  have  maintained  such  an  action  against  the 
defendant,  bound,  as  he  was,  to  respect  the  sheriff's  delivery 
with  or  without  an  inquisition. 

If  such,  then,  would  be  his  relation  to  the  property  in  that 
state,  it  must  necessarily  be  the  same  in  this.  An  article  thus 
delivered  might  be  a  perishable  one,  and,  to  preserve  it  from 
loss,  might  require  it  to  be  consumed  or  sent  to  market;  and  it 
would  be  intolerably  inconvenient  if  the  defendant  in  the  re- 
plevin could  follow  it  into  the  hands  of  a  purchaser  abroad;  yet 
the  purchaser  of  a  chattel  takes  no  more  than  the  title  of  the 
vendor,  except  by  a  sale  in  market  overt,  of  which  we  know 
nothing  in  practice.  Starting  as  this  lumber  did  from  New 
York,  it  might,  on  the  principle  of  the  plaintiff's  pretension, 
change  masters  as  often  as  it  arrived  within  the  confines  of  an 
intervening  state,  and  leave  a  lawsuit  at  each  change,  not  only 
in  New  York,  but  in  Pennsylvania,  Ohio,  Virginia,  Kentucky, 
Indiana,  Illinois,  Tennessee,  Mississippi,  and  Louisiana.  The 
bare  statement  of  such  a  thing  is  proof  that  it  can  not  be. 
Whatever  be  the  rule  between  states  that  are  strangers  to  each 
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other  in  commercial  and  political  ties,  every  member  of  the 
American  union  is  bound  for  its  own  sake  to  observe  any  degree 
of  comity  necessary  to  avoid  consequences  so  disastrous.  That 
every  state  is  bound  to  protect  the  intetrests  of  its  own  citizens 
in  the  first  place,  is  undeniable;  but  it  best  protects  them  on 
the  basis  of  an  enlarged  reciprociiy. 
Judgment  reversed. 

REouLABirr  of  Attaohmbmt  Pbockkdinqs  ly  Another  State  is  to  be 
detennined  by  the  law  of  that  state:  French  v.  HaU,  32  Am.  Deo.  341.  The 
notes  and  cases  oontained  in  this  series  upon  the  subject,  when  the  law  of  the 
place  of  situation  of  property  controls  where  a  transfer  is  made  in  another  state, 
will  be  found  in  the  note  to  Chapman  v.  BoberUon^  31  Id.  270.  A  plea  of 
the  pendency  of  an  action  in  another  state  is  not  a  defense  to  a  suit  between 
the  same  parties  for  the  same  cause  of  action,  at  the  same  time,  brought  in 
Pennsylvania:  Smith  v.  Lathrop,  14  Pa.  St.  826,  citing  the  principal  case.  Cited 
also  to  show  that  while  the  law  of  the  place  of  the  actual  gitua  of  personal 
property  will  protect  the  claims  of  creditors  domiciled  there  against  involun- 
tary transfers  by  operation  of  law  in  another  state,  yet  the  protection  extends 
to  involuntary  transfers  only,  in  Speed  v.  May,  17  Id.  06.  It  will  be  obeerved 
from  the  first  citation  above  given  from  the  same  state,  that  the  authority  of 
the  principal  case  is  somewhat  shaken  upon  the  point  that  the  plea  of  li§ 
pendens  in  another  state  is  any  defense  to  an  action  for  the  same  cause  in 
Pennsylvania. 
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[2  Watts  ahd  SxaoxAirT,  166.] 

Statutes  whetheb  Public  or  Pbivatk  uat  bb  Pbotbd  by  a  ooipy  of  the 
laws  in  which  they  are  included,  as  published  by  authority  of  the  legis- 
lature of  the  state  where  they  are  in  force. 

QRAirr  OF  AoDirxoNAL  pRiyiusaKS  to  a  Corporation  is  not  an  LfVAaioM 
OF  THB  Contract  between  it  and  subscribers  to  its  coital  stock,  al- 
though the  amount  for  which  the  stockholder  was  formerly  liable  may  be 
thereby  increased. 

Constitutional  Limitation  on  Power  to  Pass  Laws  Tmfatrtno  Oblioa- 
tion  of  Contracts  has  reference  to  direct  and  not  to  merely  oooae- 
quential  invasions  of  it. 

Obuoation  of  Contract  is  not  Impaired  by  a  Law  which  merely  varies 
its  consequences  without  changing  the  essence  and  character  of  the  oon- 
tract,  or  altering  the  nature  of  the  obligation  created  by  it. 

Act  is  not  Unconstitutional  which  removes  a  limitation  imposed  by  a 
prior  act  of  incorporation  upon  the  power  of  a  corporation  to  incur  a 

debt. 

HisTAKB  OF  Corporate  Namx  in  Noticb  to  Stockholder  calling  for  pay- 
ment of  his  installment  of  an  assessment  does  not  vitiate  it. 

Misnomer  of  Corporation  in  the  Pleadings  in  an  action  brought  by  it 
against  a  stockholder  to  recover  the  amount  of  his  assessment,  can  not 
be  taken  advantage  of  unless  specially  pleaded  in  abatement. 
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Case.  This  action  was  brought  in  the  name  of  the  "  presi- 
dent, managers,  and  company  of  the  Monongahela  nayigation 
company,"  this  being  the  title  under  which  it  was  originally  in- 
corporated. Prior  to  the  commencement  of  this  action  its  name 
had,  by  supplemental  act,  been  changed  to  the  '*  Monongahela 
navigation  company."  The  object  of  the  action  was  to  recover 
of  defendant  installments  due  on  shares  of  stock  subscribed  by 
him  to  the  corporation  at  the  time  of  its  organization.  Plaint- 
iff at  the  trial  offered  in  eyidence  a  copy  of  the  laws  of  the  gen* 
eral  assembly  at  the  session  at  which  the  act  of  incorporation 
was  passed.  Defendant  objected  on  the  ground  that  the  act 
was  a  priyate  act,  to  prove  which  the  volume  containing  the 
general  laws  of  the  state  was  not  competent.  The  objection 
was  overruled.  The  defendant  offered  evidence  to  show  that 
after  his  subscription  had  been  received,  the  corx>oration  had 
been  authorized,  by  a  supplemental  act  of  the  legislature,  to  ex- 
tend its  dams,  thereby  increasing  the  amount  of  its  indebted- 
ness beyond  what  its  charter  permitted  when  the  defendant  be- 
came a  stockholder.  It  was  contended  that  the  obligation  of 
the  company's  contract  with  defendant  was  thereby  impaired, 
and  that  the  act  and  the  increased  indebtedness  were  invalid 
and  unauthorized.  Defendant  pleaded  want  of  notice  of  hia 
assessment  being  due,  as  required  by  the  laws  of  the  corpora- 
tion, and,  under  this  plea,  introduced  evidence  showiog  the  no- 
tice to  have  been  given  in  the  name  of  the  corporation  as  it 
existed  before  the  passage  of  the  supplemental  act,  changing  its 
corporate  name,  before  referred  to.  Verdict  and  judgment  for 
plaintiff. 

Findlay,  for  the  plaintiff  in  error. 

WiUiamSy  contra. 

By  Court,  Oibson,  C.  J.  It  has  long  been  settled  by  decia- 
ion  and  practice,  that  the  copy  of  the  laws  published  annually 
by  the  authority  of  the  legislature,  is  evidence  of  the  statutes 
contained  in  it,  whether  they  be  public  or  private;  and  this  dis- 
poses of  the  first  bill  of  exceptions  to  evidence. 

The  second  brings  up  the  only  material  point  in  the  cause; 
but  the  exception  can  not  be  sustained.  A  grant  of  additional 
privileges  to  a  corporation,  has  certainly  not  been  thought  an 
invasion  of  the  contract  which  exists  between  it  and  subscribers 
to  its  stock.  It  is  alleged  to  be  so,  in  this  instance,  because 
the  grant  of  a  privilege  to  raise  the  dams  higher  than  was 
allowed  by  the  original  act  might  lead  to  a  greater  expenditure 
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to  compensate  injuries  to  the  riparian  owners  by  flooding  theii 
lands,  than  was  contemplated  when  the  defendant  became  a 
stockholder.  But  what  was  there  in  the  contract  of  subscription 
ir  forbid  the  acceptance  of  such  a  grant?  The  contract  remains 
unchanged  by  it,  though  its  consequences  may  be  varied:  it 
was  to  pay  so  much  the  share,  and  so  it  is  yet.  But  the  consti- 
tutional restriction  of  the  power  of  the  states  to  enact  laws 
which  impair  the  obligation  of  a  contract,  has  regard  to  direct 
and  not  consequential  invasions  of  it.  Thus  in  Mason  v.  JSdUe, 
12  Wheat.  370,  it  was  considered  that  a  state  has  a  right  to 
regulate  or  abolish  imprisonment  for  debt  as  a  part  of  the  rem- 
edy for  enforcing  a  debt,  though  by  doing  so  it  undoubtedly 
takes  away  one  of  the  incidental  advantages  of  the  contract 
which  may  have  been  in  view  of  the  creditor  when  he  entered 
into  it.  So  also  in  Watson  v.  Mercer,  8  Pet.  88,  an  act  to  confirm 
a  title  imperfect  under  the  recording  laws,  was  held  good.  That 
act,  however,  tended  more  properly  to  establish  the  obligation 
of  a  contract  than  to  impair  it;  yet  it  certainly  varied  the  con- 
sequences of  the  contract,  such  as  it  was.  In  The  Providence 
Bank  v.  BiUingSy  4  Pet.  514,  the  purpose  of  a  corporation,  how- 
ever, was  said  to  be  no  more  than  to  give  individualily,  and  a 
right  of  succession  to  a  body  of  men,  and  not  to  exempt  them 
from  the  burdens  that  were  common  to  them  at  first;  and  hence  it 
was  held  that  a  state  may  constitutionally  tax  the  property  of  a 
bank  previously  incorporated  by  it,  though  such  taxation  undoubt- 
edly affects  the  consequences  of  the  subscriptions  by  decreas- 
ing the  rate  of  the  dividends.  In  like  manner,  it  was  held,  in 
The  Propridors  of  the  Charles  River  Bridge  v.  The  Proprietors 
of  the  Warren  Bridge,  11  Pet.  420,  that  an  act  to  incorporate  a 
company  to  erect  a  bridge  so  near  the  bridge  of  another  in- 
corporated company  as  injuriously  to  affect  it,  is  within  the 
legitimate  power  of  a  state,  though  such  an  exercise  of  it  neces- 
sarily takes  away  a  part  of  the  fruits  of  the  contract  by  re- 
ducing the  amount  of  the  tolls. 

Thus  we  see  that  the  principle  is  emphatically  applicable  to  a 
contract  with  a  corporation,  which,  though  technically  a  private 
one,  has  been  created  for  a  public  object.  Mr.  Justice  Story 
remarked,  in  delivering  the  opinion  of  the  court  in  Terrett  v. 
Taylor,  9  Gra.  52,  that  in  resx)ect  to  public  corporations  which 
exist  only  for  public  purposes,  such  as  counties,  towns,  cities, 
and  the  rest,  the  legislature  may,  under  proper  limitations,  have 
a  right  to  change,  modify,  enlarge,  and  restrain  them,  securing, 
however,  the  property  for  the  use  of  those  for  whom,  and  at 
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wlioae  expense,  it  was  originally  porcliased.  Is  not  a  corpora- 
tion to  improve  the  navigation  of  a  river  which  is  a  part  of  the 
public  domain,  though  it  be  authorized  to  demand  tolls  in  com- 
pensation of  its  outlay,  a  public  one?  If  it  be  not,  a  bank  of 
the  United  States  for  the  fiscal  purposes  of  the  federal  govern- 
ment, which  has  been  authorized  to  discount  notes  and  deal  in 
exchange  on  its  private  account,  would  not  be  a  public  corpora- 
tion, and  it  would  consequently  be  beyond  the  constitutional 
power  of  congress  to  grant  such  a  bank  a  charter.  In  Irvin  v. 
The  Turnpike  Company^  2  Penn.  466  [23  Am.  Dec.  53],  it  was 
ruled  that  the  benefit  which  would  incidentally  result  to  the 
property  of  stockholders  near  the  proposed  route  of  a  turnpike 
road  does  not  enter  into  their  contract  of  subscription  as  a  part 
of  its  consideration;  and  that  they  engage  in  the  enterprise 
necessarily  subject  to  the  power  of  the  legislature  to  change  the 
route  for  the  public  good,  when  the  contrary  has  not  been  stip- 
ulated in  the  act  of  incorporation.  Now  an  act  to  incorporate 
a  company  for  purposes  of  slack-water  navigation,  is  as  essen- 
tially of  a  public  nature,  as  is  an  act  to  incorx>orate  a  company  for 
the  purpose  of  making  a  turnpike  road.  In  this  instance,  then, 
what  has  the  legislature  of  Pennsylvania  done?  It  has  not 
pretended  to  take  away  any  corporate  franchise,  or  to  impinge 
upon  any  right  before  granted.  That  is  not  pretended. .  On  the 
contrary,  it  has  enlarged  a  corporate  privilege.  But  the  exer- 
cise of  it,  it  is  alleged,  may  plunge  the  company  into  an  expense 
not  originally  contemplated.  What  of  that?  The  defendant  is 
not  bound  to  contiibute  to  it  beyond  the  amount  of  his  original 
subscription,  and  as  to  that,  his  contract  remains  the  same.  But 
it  is  said  that  by  taking  off  the  limitation  of  the  company's  ex- 
penditure, the  legislature  has  altered  its  power  to  incur  respon- 
sibility for  greater  damages  than  it  otherwise  could  have  done. 
In  that  lies  the  fallacy.  The  legislature  has  not  made  it  incum- 
bent on  the  company  to  use  the  additional  privilege  granted  to 
it;  but  has  left  the  use  of  it  to  its  discretion.  It  may,  in  fact, 
never  use  it,  and  whether  it  shall  do  so,  will  depend  on  the  voli- 
tion of  the  defendant's  corporate  agents,  the  president  and 
managers,  by  whose  acts  he  is  necessarily  to  be  bound  as  his 
own,  even  in  the  acceptance  of  a  modification  of  the  charter  for 
the  public  good,  provided  it  do  not  extend  to  a  change  of  the 
structure  of  the  association,  as  was  attempted  in  the  Indiana 
and  Ebensburg  Turnpike  v.  Fhillips,  2  Penn.  184,  where  the  origi- 
nal corporation  was  broken  up,  and  the  subscribers  to  its  stock 
were  apportioned  according  to  an  arbitrary  line  of  demarcation 
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as  regarded  their  residence,  and  transferred  to  the  one  or  the 
other  of  two  distinct  corporations  erected  on  its  rains.  To  do 
tliat  was  declared  to  be  beyond  the  legislatiye  power.  On  an j 
other  principle  than  that  of  Irvin  y.  The  Ikimpike,  already 
quoted,  no  improvement  in  the  plan  of  a  public  work  once 
begun,  could  be  made  without  cutting  loose  the  corporators  from 
their  subscriptions,  and  resolving  the  corporation  into  its  prim- 
itive elements.  Such  improvements  or  alterations  are  frequently 
made,  and  subscriptions  to  the  stock  are  consequently  in  subor- 
dination to  the  practice.  At  all  events,  it  is  sufficient  for  the 
argument  that  the  constitutional  restriction  has  been  restrained 
by  the  ultimate  tribunal  to  interference  directly  with  the  terms 
of  the  contract,  and  not  merely  with  its  incidents. 

The  mistake  of  the  corporate  name  in  giving  notice  of  the  call 
on  the  stockholders  for  their  installments,  was  immaterial.  Notice 
of  such  a  call  is  necessary  only  to  subject  them  to  the  penally 
of  two  per  cent,  a  month  for  default  of  payment;  not  to  found 
an  action  for  the  principal,  which  may  be  demanded  on  the  foot 
of  the  call  without  notice  of  it.  Here,  the  action  is  for  the  two 
installments  due,  while  a  demand  of  the  penalty  is  waived. 

The  plaintiff  has  sued  by  the  original  corporate  name,  which 
it  bore  at  the  date  of  the  contract,  and  not  by  the  name,  mod- 
ified by  a  supplemental  act,  which  it  bore  at  the  inception  of  the 
suit;  but  in  the  state  of  the  case  presented  by  the  record,  the 
variance  is  immaterial;  for,  to  take  advantage  of  it,  it  must  be 
pleaded  in  abatement,  as  every  other  misnomer  must.  It  was^ 
indeed,  said  by  Chief  Justice  Treby,  in  BriUon  v.  Oradon,  1  Ld. 
Baym.  119,  that  a  judgment  against  a  corporation  by  a  wrong 
name  is  void ;  on  which  it  is  remarked  in  Kyd  on  Corporations,  285, 
that ''  it  is  indeed  true  that  in  most  of  the  cases  where  the  ques- 
tion of  misnomer  of  a  corporation  has  been  agitated,  it  has  arisen 
on  a  special  verdict;  but  I  apprehend  that  where  a  corporation 
have  taken  no  advantage  of  a  variance  from  their  name,  either 
by  plea  or  at  the  trial,  they  can  not  arrest  the  judgment  on  that 
account."  Surely  the  rule  must  be  the  same  where  the  corpora- 
tion is  plaintiff.  It  seems,  however,  that  if  the  variance  be  ap- 
parent in  the  entry  of  the  judgment,  it  may  be  error;  as  in 
Healings  v.  The  Mayor,  Commonalty;  and  Citizens  of  London, 
Cro.  Car.  574,  where  the  judgment  was  that  the  mayor,  com- 
monalty, and  citizens  should  recover  their  debt  and  costs  to  the 
same  mayor  and  commonalty  adjudged  (omitting  the  word 
citizens),  it  was  held  to  be  error.  But  as  there  is  no  such  di»> 
crepancy  in  the  record  before  us,  which  contains  but  one  des- 
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ignation  of  fhe  plaintijOT  throughout,  there  is  no  room  in  the 
case  even  for  this  sharp  distinction;  and  the  exception  that  the 
court  ought  not  to  have  rendered  judgment  on  the  verdict^  is 
not  sustfidned. 
Judgment  a£Srmed.  '  , 

* 

Laws  Impaibxno  Obligation  of  CoifTRAor.  See  the  note  to  €hBhen  ▼. 
SUnUngUm,  10  Am.  Dec.  131;  as  to  statate  di^estiiifif  powem  of  a  corporatioa^ 
■ee  Jliontpelier  Academy  v.  C^eorge,  33  Id.  585,  and  cases  cited  in  the  note. 

Corporation  I3  not  Kequirsd  to  Prove  its  Incorporation  under  a 
plea  of  the  general  issue:  Prince  v.  CommerckU  Bank  qf  Columhua,  34  Am. 
Dec.  773;  a  defendant  in  an  action  by  a  corporation  must  plead  its  non-exist- 
enoe  in  abatement  to  entitle  him  to  call  for  proof  thereof:  Penobscot  B.  Cor^ 
ponUioH  V.  Lanuon,  33  Id.  656,  and  cases  dted  in  the  note. 

Thx  principal  cask  has  berk  citxo  to  show  that  notice  of  a  call  on  stock 
holders  to  pay  the  amount  of  their  subscriptions  is  not  necessary  prior  to 
commencing  an  action  for  the  amount  due,  although  such  notice  would  be 
required  in  order  to  subject  the  stockholder  to  the  penalty  for  non-payment* 
in  Orvbb  v.  MahontTig  Nov.  Co,,  14  Pa.  St  305;  alao  in  Bheem  v.  Naugatuek 
Wheel  Co.,  33  Id.  363,  and  Fritz  v.  Commiseionerg,  17  Id.  135,  upon  the  point 
that  a  misnomer  of  a  corporation  plaintiff  can  be  taken  advantage  of  only  by 
a  plea  in  abatement.  Upon  the  proposition  that  the  obligation  of  the  con- 
tract of  a  corporation  with  a  subscriber  to  its  stock  is  not  impaired  by  a  law 
extendiug  the  powers  and  priyileges  of  the  corporation  in  accordance  with 
the  original  design  and  objects  of  its  organization,  the  principal  case  is  cited 
in  Everhart  v.  Philadelphia  dis  Weet  Chester  B,  /?.  C%>.,  28  Id.  353;  so  a  change 
in  the  line  of  location  of  a  railroad  Mrill  not  enable  a  stockholder  to  set  up  as 
a  defense  to  an  action  for  his  subscription,  that  he  subscribed  upon  oonditioa 
that  the  road  should  be  located  as  originally  projected:  P,  d:  S.  B.  B,  Co,  ▼. 
Siggar,  34  Id.  455;  P,  dfr  8.  B.  B.  Co,  v.  Woodrow,  3  Phila.  271. 


MoGoMBS  V.  MoKennan. 

{2  Watts  Alio  Bkboxamt,  216.] 

Place  ov  Dslivert  of  Articles  Stipulated  in  Sealed  Contract  is  a 
condition  precedent  merely,  imposed  upon  the  party  bound,  which  may 
be  waived  by  the  party  entitled  to  its  performance  without  producing 
any  alteration  of  the  original  contract: 

AcnUUMEKT  TO  AOCEPT  DeLIVERT  AT  A  PlACB  OTHER  THAN  THAT  SpECIVIED 

in  the  original  contract  does  not  constitute  a  new  contract. 

Covenant  hat  be  Sustained  upon  a  Contract  under  Seal  notwith- 
standing by  subsequent  consent  of  the  parties  the  place  at  which  the  «rti- 
olea  called  for  were  to  be  delivered  was  altered,  and  performance  may  be 
shown  by  evidence  of  a  delivery  at  the  place  agreed  upon. 

Upon  a  Contract  to  Deliver  Articles  at  a  Particular  Time  and 
place  for  a  specified  price,  the  party  bound  thereby,  after  making  deliv- 
ery in  the  manner  agreed  upon,  if  the  price  be  not  paid,  may  remove  the 
articles  and  resell  them,  and  may  recover  upon  the  original  contract  as 
for  a  breach  thereof. 
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A  ReOOVBBT  is  not  DkVEATXD  BT  THB   AOCBFTANCB    by  THB  €k>1!rT&A0T0S 

of  a  portion  of  the  considfiration,  prior  to  the  removal  and  sale  by  him  of 
the  articles  delivered.- 

MeASURB  of  BaUAOBS  is  THB  DimSXSOE  BETWBEN  THB  COZTTRACT  P&IGB 

and  the  sum  for  which  the  articles  were  snbeeqnently  sold. 

CoYENANT.  This  action  was  upon  a  sealed  agreement  by  which 
the  plaintiff  bound  himself  to  deliver  to  the  defendant  two  hun« 
dred  bushels  of  clover-seed,  at  the  town  of  Indiana  or  at  the 
city  of  Pittsburgh,  or  one  hundred  bushels  at  each  locality,  on 
or  before  the  first  of  February,  1839.  The  defendant  agreed  to 
pay  fifteen  dollars  per  bushel  at  the  time  of  delivery.  After 
fifty-five  bushels  had  been  delivered  at  Pittsburgh,  the  defend- 
ant agreed  to  receive  the  residue  at  Indiana,  which  the  plaintiff 
accordingly  delivered  at  that  place  within  the  time  specified. 
The  defendant  made  payments  as  follows:  TJx>on  the  tweniy- 
ninth  of  January,  1839,  seventy-five  dollars,  and  upon  the  four- 
teenth  of  February  following,  seventy-two  dollars  and  fifty 
cents.  No  other  payments  being  made,  after  demand,  the 
plaintiff  removed  the  seed  and  sold  it  for  the  sum  of  eleven  dol- 
lars and  fifty  cents  per  bushel.  Verdict  and  judgment  for 
plaintiff. 

Mdhon,  for  the  plaintiff  in  error. 

Van  Amringe^  for  the  defendant  in  error. 

By  Court,  Sebgeant,  J.  The  first  error  assigned  is  in  the  an- 
swer of  the  court,  that  under  the  evidence  the  action  might  be 
maintained  on  the  sealed  contract.  The  defendant  contends 
that  the  contiuct  had  been  subsequently  varied  by  the  agreement 
of  the  parties,  that  the  residue  of  the  seed  should  be  delivered 
at  Indiana  instead  of  Pittsburgh;  and  therefore  the  plaintiff's 
action  should  have  been  assumpsit  on  the  new  contract,  and  not 
covenant  on  the  original  one.  We  think,  however,  the  true 
principle  is  stated  in  the  charge  of  the  court,  that  this  was  not 
so  much  an  alteration  of  the  original  contract,  as  a  waiver  or 
dispensation  on  the  part  of  the  defendant,  of  certain  things  to 
be  done  by  the  plaintiff,  which  were  conditions  precedent  to  be 
performed  by  him.  If  a  party  agrees  to  accept  the  thing  to  be 
delivered  at  another  time  or  place  than  that  stipulated,  a  per- 
formance of  this  by  the  other  party  is  equivalent  to  a  perform- 
ance of  the  original  undertaking.  It  imposes  no  new  duty  on 
the  defendant;  he  merely  accepts  as  performance  by  the  plaintiff 
that  which  would  not  otherwise  have  been  so;  and  the  defend- 
ant's liabilities  on  the  original  contract  remain  the  same. 
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The  second  error  assigned  is  in  the  charge  of  the  court  below, 
that  the  remoyal  of  the  clover-seed  did  not  amount  to  an  aban- 
donment of  the  contract,  and  is  not  fully  answering  said  point. 
The  removal  of  the  clover-seed,  after  the  defendant  had  failed 
to  comply  with  his  bargain,  was  no  abandonment  of  the  contract 
by  the  plaintifP!.  He  was  not  bound  to  keep  it  where  it  was,  and 
let  it  perish,  or  wait  the  rise  and  fall  of  the  mai'kets.  If  he 
took  it  away  for  the  benefit  of  all  concerned,  for  the  purpose  of 
fairly  selling  it  for  the  best  price  that  could  be  got  for  it,  it  was 
no  more  than  he  had  a  right  to  do,  and  was  perhaps  incumbent 
on  him  to  do,  as  the  defendant  had  shown  his  inability  or  in- 
disposition to  receive  it  on  the  terms  stipulated. 

The  third  error  assigned  is,  in  the  statement  of  the  court,  that 
the  receipt  of  money  on  the  contract  before  and  after  the  first  of 
February,  did  not  preclude  the  recovery  of  damages.  If  the 
defendant  has  violated  his  contract  to  the  injury  of  the  plaint- 
iff, his  partial  payments  of  small  sums  of  money,  before  or  after 
the  time  when  the  contract  was  broken,  can  not  take  away  this 
right  of  the  plaintiff  to  indemnity,  unless  there  was  some  stip- 
ulation or  agreement  by  the  plaintiff  at  the  time  of  payment 
that  it  should  have  that  effect,  or  the  plaintiff  accepted  the 
money  on  that  condition,  and  gave  up  his  claim  to  damages. 
Of  this  there  was  no  proof,  and  therefore  all  the  defendant 
could  claim  was  a  credit  for  these  sums  in  the  settlement  of  the 
damages,  which  he  appears  to  have  received. 

The  fifth  error  is  in  stating  that  the  measure  of  damages 
would  be  the  difference  between  the  contract  price  of  seed  and 
the  price  it  subsequently  sold  for.  To  this,  however,  the  court 
added,  provided  that  sale  was  made  bona  fide  and  to  the  best  ad- 
vantage of  all  concerned,  and  that  the  jury  are  not  bound  by 
this  rule,  if  they  can  find  another  more  in  accordance  with  the 
justice  of  the  case.  And  this  appears  to  be  the  same  kind  of 
direction  which  was  given  in  the  case  of  Andrews  v.  Hoover,  8 
Watts,  239,  and  approved  by  this  court;  and  also  in  Oirard  v. 
Ihggart,  5  Serg.  &  B.  82  [9  Am.  Dec.  827].  A  resale  is  a  usual 
mode  to  ascertain  the  difference  between  the  contract  price  and 
the  value  of  the  article  when  the  vendee  refuses  to  accept  it. 
But  it  is  not  the  only  mode,  nor  even  when  it  takes  place,  is  it 
decisive.  The  jury  may,  as  was  the  case  here,  have  evidence  of 
other  kinds  to  show  the  value,  and  are  to  judge  in  the  best  man« 
ner  they  can  from  the  whole  case.  The  law  lays  down  no  one 
mode  as  the  exclusive  one  for  settling  the  value  of  an  article  in 
market,  at  or  about  a  given  time;  it  is  a  matter  to  be  left  to  the 
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jury  on  the  efvidenoe,  und  ihat  seems  to  be  the  principle  of  the 
cases. 
Judgment  affirmed. 

Resale  by  Vkrdos  after  Bbfubal  sr  Vbitoeb  to  Pmbvobm  ms  Oov- 
TRAcr:  See  Wut  ▼.  Owutingham,  33  Am.  Dee.  300,  mad  note. 

SnPULATiON  BT  Pabol  Waitiivo  Pebioucakob  ov  Pakt  of  a  OOTteUUlt 
ia  Dot  an  alteration  of  a  sealed  agreement:  Sawall  v.  Sader^  24  Pa.  St.  285; 
McGrann  v.  North  Lebanon  R.  B.  Co.,  29  Id.  91;  but  if  the  modification  hj 
parol  is  in  relation  to  some  particular  matter  essential  to  the  defendant's  lia> 
bility  upon  the  original  agreement,  the  latter  will  be  treated  as  abandoned, 
and  the  fonn  of  the  action  in  that  caw  is  assumpsit:  Lehigh  Coal  and  NeuK 
Co.  Y.  Harlan,  27  Id.  442.  The  alteration  mast  be  snch  as  to  0(»i8titate  a 
new  contract:  MeManus  v.  Ccusidy,  66  Id.  260;  in  all  of  which  the  princi- 
pal case  is  cited. 


Ghambebs  v.  Bedell. 

[3  WaTZV  AMD  SKBOKAin,  236.] 

OwiTEB  07  A  Chattel  wronofullt  Takek  from  his  Possesbiok  and 
placed  upon  the  land  of  another,  may  lawfully  enter  imd  retake  it,  and 
is  not  liable  even  for  nominal  damages  for  so  doing. 

MiBDiBSCTioir  07  THE  JuRY  UPON  AN  Abstbact  Matteb  which  is  ren- 
dered wholly  immaterial  by  a  correct  instruction  upon  another  matter 
decisiye  of  the  cause,  constitutes  no  ground  upon  which  to  reverse  a 
judgment  in  favor  of  the  party  in  whose  behalf  the  instmetions  were 
given. 

Trespass  quare  clausum  fregii.  The  parties  were  owners  of 
adjoining  tracts  of  land,  and  disputed  abont  their  partition  line. 
The  plaintiff  cut  a  quantity  of  timber  from  the  land  in  dispute 
and  conveyed  it  to  a  portion  of  his  own  land.  The  defendant 
entered  and  hauled  it  away.  It  was  shown  clearly  that  the 
land  where  the  rails  were  cut  belonged  to  the  plaintiff.  The 
lower  court  instructed  the  jury  that  whether  the  land  belonged 
to  the  plaintiff  or  not  he  was  at  least  entitled  to  recover  nominal 
damages,  but  that  as  the  evidence  conclusively  established  the 
plaintiff's  title,  he  was  entitled  to  recover  the  value  of  the  prop- 
erty taken  and  damages. 

McCandless,  for  the  plaintiff  in  error. 

Van  Amringe,  contra. 

By  CouBT.  It  is  certain,  that  if  the  chattel  of  one  man  be  put 
upon  the  land  of  another  by  the  fault  of  the  owner  of  the  chattel, 
and  not  by  the  fault  or  with  the  connivance  of  the  owner  of  the 
land,  the  owner  of  the  chattel  can  not  enter  to  retake  it;  but  that 
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if  it  be  put  there  without  the  fault  or  consent  of  either  party,  the 
owner  of  the  chattel  may  enter  and  take  it  peaceably,  after  de- 
mand and  refusal  of  permission,  repairing,  however,  any  dam- 
age which  may  be  occasioned  by  his  entry.  So,  also,  where  the 
parties  are  in  equal  default,  for  instance,  by  omitting  to  repair 
a  partition  fence,  by  reason  of  which  the  cattle  of  the  one 
happens  to  stray  into  the  close  of  the  other.  But  all  the  books 
agree,  that  where  a  chattel  escapes  from  the  possession  of  its 
owner  by  his  consent,  exclusive  negligence,  or  other  default, 
he  can  not  pursue  it  into  the  close  of  another,  without  becom- 
ing a  trespasser  by  his  entry;  but  *that  he  may  lawfully  enter 
and  retake  his  property,  where  it  has  been  wrongfully  taken  or 
received  by  the  owner  of  the  land.  Now,  if  the  proper^ 
in  the  rails  in  question  had  been  in  the  defendant,  the 
plaintiff  who  had  piled  them  on  his  land,  could  not  have  recov- 
ered even  nominal  damages  for  the  defendant's  'entcy  to  remove 
them;  and  in  this  respect  the  direction  would  have  been  wrong. 
But  it  was  in  clear  and  uncontradicted  proof,  that  the  defendant, 
Chambers,  had  not  even  a  colorable  title  to  the  land  where  the 
rails  were  grown,  and  made,  and  consequently  not  even  a  color- 
able title  to  enter  on  the  plaintiff's  land  in  order  to  carry  them 
away;  and  the  inaccuracy  of  the  charge  in  this  abstract  particu- 
lar, was  therefore  immaterial. 
Judgment  affirmed. 


OwNBB  OF  Land  is  not  Liablb  iv  Tbzspass  for  oatting  aod  oanying 
away  the  graaa  of  another  who  U  wrougfally  in  poefleasion  of  it:  Bamei  v. 
Dean,  30  Am.  Dec.  d46  and  note. 


Bolton  v.  Hamilton. 

[2  Watts  axd  Ssbokamt,  294.] 

ExcLUSivB  Possession  bt  Oxe  Tenant  in  Cobimon  and  Receipt  of  thi 
Rents  and  Profits  of  the  common  land  for  a  great  length  of  time,  is  not 
sufficient  to  create  a  legal  presumption  of  the  actual  ouster  of  a  oo- 
tenant. 

Whether  an  Ouster  Results  from  such  Possession  and  occupancy  ia 
a  question  of  fact  to  be  determined  by  the  jury. 

Ejeotmbrt.  The  jury  was  instructed  at  the  trial  to  the  effect 
that  the  exclusive  and  peaceable  enjoyment  of  common  land  for 
fifty  years,  as  shown  in  this  case,  by  a  co-tenant,  is  sufficient 
to  create  a  presumption  of  the  ouster  al  another  co-tenant,  and 
to  give  the  former  a  perfect  and  indisputable  title. 


\ 
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Alden  and  Dwnlop,  for  the  plaintiff  in  error. 

McKennan,  for  the  defendant  in  error. 

By  Court,  Gibson,  0.  J.  It  is,  perhaps,  not  to  be  maintained 
that  a  jniy  is  bound  to  raise  a  legal  presumption  of  ouster  from 
an  exclusive  actual  possession  by  a  tenant  in  common  for  twenty- 
one  years,  though  it  is  indicated  as  the  opinion  of  the  court  in 
Mehaffy  v.  Dobbs,  9  Watts,  363.  The  matter  was  perhaps  not 
veiy  clearly  stated  by  the  judge  in  that  case;  but  the  design  was, 
to  put  the  decision  of  the  point  on  the  basis  of  Frederick  v. 
Oray^  10  Serg.  &  E.  182,  in  which  it  was  held  that  the  posses- 
sion of  a  tenant  in  common  is  to  be  deemed  adverse  from  the 
time  he  exclusively  claimed  the  whole;  and  so  the  law  was  laid 
down  in  PhiUipay.  Oregg,  10  Watts,  158,  with  this  qualification, 
that  his  claim  appears  to  have  been  indicated  by  some  unequivo- 
cal act,  which  is  perhaps  the  true  criterion.  In  Frederick  v. 
Orayy  it  was  held  sufficient  that  a  claim  of  exclusive  ownership 
was  manifested  by  the  occupant's  acts;  yet  such  acts  ought 
BO  necessarily  and  notoriously  to  import  a  claim  of  exclusive 
right,  as  to  apprise  the  co-tenant  of  the  nature  and  existence  of 
it.  Thus  in  Law  v.  Faiterson,  1  Watts  &  S.  186,  the  land  was 
purchased  and  paid  for  by  the  co-tenant  in  possession;  and  he 
had  not  only  taken  all  the  profits  of  it  to  himself,  but  had  let  it, 
and  exercised  all  the  usual  acts  of  exclusive  dominion  over  it, 
under  the  immediate  eye  of  his  co-tenant,  who  lived  in  the 
neighborhood,  and  whose  claim  to  ownership  in  common  rested 
only  upon  the  fact  that  his  name  was  found  as  a  grantee  in  the 
deed.  And  perhaps  the  decision  of  the  court  in  Hart  v.  Oregg, 
10  Watts,  190,  went  no  further,  though  it  contains  a  dictum 
that  a  claim  of  exclusive  right,  attended  by  a  receipt  of  all  the 
profits,  is  insufficient  to  let  in  a  presumption  of  ouster — a  posi- 
tion not  easily  maintainable  against  the  preceding  decisions,  or 
that  in  Doe  v.  Prosser,  Cowp.  217.  It  seems  to  be  admitted  by 
the  opinion  of  the  court,  in  Hart  v  Oregg,  that  claiming  the 
whole,  and  denying  possession  to  the  co-tenant,  as  the  law  was 
held  in  Doe  v.  Bird,  11  East,  49,  would  have  that  effect;  but  it 
is  hard  to  perceive  a  substantive  difference  between  such  a  denial 
and  a  claim  of  exclusive  right.  The  one  is  perhaps  implied  by  the 
other,  and  the  difficulty  has  regard  to  the  notoriety  of  the  act 
by  which  the  assertion  of  right  is  to  be  proclaimed.  Still,  the 
judge  below  went  too  far  in  directing  that  a  receipt  of  profits 
merely,  may  be  sufficient  to  found  a  legal  presumption  of  actual 
ouster.     Such  a  receipt,  for  a  great  length  of  time,  may  indeed 
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raise,  not  a  legal  but  a  natural  presumption  of  it,  passing  with 
the  jury  for  what  it  is  worth,  and  operating  no  further  than  it 
happens  to  produce,  actual  conviction  of  the  fact,  as  it  was  allowed 
to  do  in  NicHe  y.  McFarlane^  3  Watts,  167,  where  it  was  ruled 
that  the  jury  were  not  bound  to  presume  an  ouster  from  an  ex- 
clusive possession  of  sixty  years,  even  though  the  parties  had 
not  stood  in  the  relation  of  tenants  in  common.  When  the 
cause  goes  to  another  trial,  therefore,  it  will  be  for  the  jury  to 
say  whether  they  ought  to  believe,  from  lapse  of  time  merely, 
that  the  plaintiffs  or  their  ancestor  had  parted  with,  or  lost  their 
title. 

The  judgment  is  therefore  reversed  and  a  venire  de  novo 
awarded. 

Huston,  J.,  dissenting. 

PossKssiON  BT  Onb  Tbnamt  IK  COMMON  IS  NOT  Advbbsb  U>  luB  oo-toiiaat 
unless  aocompanied  by  some  spacifio  acts  indicative  of  an  intent  to  hold  ad- 
versely: PhiUipa  V.  Oregg,  36  Am.  Dea  158;  nor  does  the  possession  of  a 
tenant  in  common  and  perception  of  the  rents  and  profits  amonnt  to  an 
OQster  of  a  co-tenant:  Hart  v.  Oregg,  Id.  166.  In  the  notes  to  these  cases 
many  others  are  cited  upon  this  subject.    See  also  Watson  v.  Oregg,  Id.  176. 

Thb  principal  case  is  crrsD  upon  the  point  that  to  constitute  an  ouster  of 
a  co-tenant,  the  perception  of  the  profits  must  be  accompanied  by  a  claim  of 
ezolusive  right,  or  other  proof  of  adverse  possession,  in  Caihonn  v.  Cook,  9  Pa. 
St.  227:  Wibon  v.  CoUishaw,  13  Id.  277;  Suaquehanna  Coal  Co.  v.  Quick.  61 
Id.  340. 
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[Q  WaTXS  Aia>  SSBaXAHT,  877.] 

DooKxs  or  A  JusTiOB  OF  THB  pBACB  IS  THB  Bbst  Evidbnge  of  the  prooeedingi 
had  in  an  action  before  him,  and  of  the  nature  and  cause  thereof,  and 
parol  evidence  is  not  admissible  to  vary  or  contradict  it. 

CouBT  MAT  Chabqb  THAT  THB  Infbbencb  TO  BE  Derivbd  from  an  arrange- 
ment between  a  constable  and  a  purchaser  at  a  sale  under  execution,  by 
which  the  latter  agreed  to  settle  the  following  day  for  the  price  bid  for 
the  articles,  is,  that  the  intention  of  such  arrangement  contemplated  a 
delivery  of  the  goods  by  the  constable  at  such  time,  and  a  payment 
therefor  of  the  sum  bid,  by  the  purchaser. 

Gonstablb's  Costs  and  Gharoes  for  Keeping  thb  Propxbtt  up  to  the  time 
stipulated  for  payment,  become  part  of  the  terms  of  the  sale,  for  which 
the  purchaser  is  liable. 

Failure  of  Purchaser  to  Maxb  or  Offer  Patmbnt  within  the  timt 
agreed,  is  a  default  upon  his  contract,  for  which  he  is  liable. 

Vendor  mat  Resell  after  Defaxtlt  of  purchaser  in  paying  the  sum  bid 
by  him  for  goods  within  the  time  agreed. 

PUROHABER   IS  LUBLE   FOR   THB   CONSTABLE'S   COSIB  ANI>  CUABGES  in  ad- 
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dition  to  the  parchaae  price  offered  at  the  prior  sale,  if  the  proceeds  of 
the  resale  are  not  sufficient  to  cover  the  entire  amount. 

Teitder  or  PuBCHAflE  Pbice  atteb  Default  by  failure  to  make  pay- 
ment at  the  time  agreed  upon,  is  insufficient  unless  the  costs  and  ex- 
penses of  the  vendor  in  talking  care  of  the  property  up  to  that  time  be 
also  tendered, 

PUBGHABSB  AT  Cokbtablb's  Salb  CAN  NOT  Set  Oft  in  an  action  against 
him  to  recover  a  deficiency  after  a  resale,  a  claim  against  the  constable  for 
rent  due  him  as  landlord  from  the  defendant  in  the  former  suit,  whose 
goods  in  the  hands  of  the  constable  or  the  proceeds  of  the  sale  thereof 
it  is  insisted  are  liable  for  its  pa3rnient. 

Dbbob  OB  Dkkavsb  to  Oomwitutb  1  Sbt  orr  most  be  due  in  the  Mune 
right. 

Whebb  ufom  a  Salb  at  Auction  of  Numebous  Abticlbs  of  personal 
property  the  purchaser  is  given  the  option  of  choosing  from  a  quantity, 
a  specific  amount,  the  privilege  being  sold  as  successive  "  choices,*'  it  be* 
comes  incumbent  upon  the  purchaser  to  make  his  choioe  forthwith.  He 
can  not  take  advantage  of  his  own  neglect  to  do  so  to  avoid  his  liability 
upon  the  purchase. 

Tbduoh  in  ak  Action  aoainbt  a  Vendbb  to  recover  the  sum  due  upon 
a  sale,  the  usual  mode  of  ascertaining  the  measure  of  damages  where 
there  has  been  a  resale,  is  the  difference  between  the  price  first  offered 
and  that  for  which  the  goods  were  eventually  sold,  yet  the  jury  are  not 
bound  by  this  mode  of  estimation  if  they  can  disoover  any  other  more 
agreeable  to  the  truth. 

8alb  at  Auction  of  Numebous  Abticlbs  of  Pebsonal  Pbofebtt  con- 
stitutes but  one  entire  contract  though  the  articles  are  separately  struck 
off  at  different  prices. 

Assumpsit.  The  plaintiff,  Hampton,  as  constable,  brought 
this  action  to  recover  of  defendant  the  sum  of  two  dollars  and 
twenty-five  cents,  deficiency  after  a  resale  of  goods  brought  by 
the  defendant  at  a  prior  sale  under  execution,  for  which  he  after- 
ward neglected  to  pay.  Plea,  vxm  assumpsU.  The  defendant 
also  pleaded  as  a  set-off,  a  certain  debt  for  rent  due  to  him  from 
the  defendant  in  the  action  in  which  the  execution  upon  which 
the  sale  was  made,  was  issued,  alleghig  that  the  goods  seized 
under  the  vmt  of  execution  were  upon  the  land  of  defendant 
in  possession  of  his  tenant,  and  that  the  plaintiff,  before  making 
the  return  upon  the  writ,  had  notice  of  these  facts,  by  which  it 
was  claimed  he  became  liable  to  the  defendant  to  the  extent 
of  the  goods  levied  upon.  A  large  number  of  articles  were 
separately  disposed  of  at  the  execution  sale  at  which  the  de- 
fendant was  a  purchaser.  Among  others,  a  lot  of  hogs  were 
0old  at  BO  much  per  choice,  for  first,  second,  and  third 
choice,  etc.,  out  of  the  entire  lot.  The  defendant,  for  the  pur- 
pose of  showing  the  cause  of  action  in  the  suit  as  brought 
in  the   justice's  court,  had  the   justice  sworn  as  a  witness. 
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when  plaintiff  objected  upon  the  ground  that  the  docket  of  the 
justice  was  the  best  evidence.  The  objection  was  sustained.  It 
was  shown  that  the  defendant  had  been  a  bidder  for  the  articles 
mentioned,  and  at  the  conclusion  of  the  sale,  a  portion  of  the 
property  having  been  struck  off  to  him,  he  stated  that  he  had 
not  any  money  with  him,  but  would  meet  the  constable  on  the 
following  day  and  settle  with  him.  The  constable  in  the  mean 
time  retained  possession  of  the  property.  The  sale  occurred  on 
the  twenty-fifth  of  October,  1839.  The  goods  were  resold  by 
the  constable  subsequently,  defendant  having  failed  to  make 
payment.  Upon  the  day  of  the  second  sale  the  defendant  ten- 
dered the  amount  of  his  bid,  but  refused  to  pay  the  costs  in- 
curred in  taking  care  of  the  property  in  the  mean  time.  The 
goods  brought  more  upon  the  second  sale  than  ux>on  the  first, 
but  did  not  bring  enough  to  discharge  the  costs  claimed,  within 
the  sum  heretofore  .mentioned.  The  cause  was  brought  up  upon 
the  following  assignment  of  errors:  1.  The  court  erred  in  re- 
fusing to  permit  the  justice  before  whom  the  suit  was  originally 
brought,  to  testify  as  to  what  the  plaintiff's  cause  of  action  was 
before  him;  2.  In  refusing  to  permit  the  justice  to  state  whether 
bis  docket  set  forth  the  cause  of  the  action  correctly;  3.  In 
charging  that  the  articles  remained  in  the  possession  of  the 
plaintiff,  after  the  sale,  under  an  arrangement  to  meet  at 
his  house  the  following  day  for  the  purpose  of  settlement, 
**  which  was,  to  receive  the  money  on  the  one  side,  and  the  pos- 
session of  the  goods  upon  the  other;"  4  and  5.  In  charging 
that  if  the  parties  agreed  to  meet  for  the  purpose  of  mak- 
ing payment  and  delivery,  that  was  a  sufficient  offer  or 
notice  of  readiness  to  deliver  to  satisfy  the  rule  of  law;  6.  In 
leaving  it  to  the  jury  to  determine  whether  a  neglect  to  make  an 
offer  of  payment  until  the  day  of  resale  (November  5),  could 
render  him  liable  in  damages;  7.  In  leaving  it  to  the  jury  to  de- 
termine whether  there  was  any  refusal  on  the  part  of  defendant 
to  pay  for  the  goods,  the  evidence  of  the  tender  of  November  5 
being  uncontroverted;  8.  In  charging  that  if  there  was  no  offer 
on  the  part  of  defendant  to  j^j  for  the  goods,  plaintiff  was  en- 
titled to  recover;  9.  That  the  charge  of  the  court  was  ambiguous 
and  unintelligible;  10.  In  charging  that  *'  the  usual  standard  of 
damages  in  such  cases  where  there  has  been  a  resale,  as  here,  is 
the  difference  between  the  first  bid  and  the  price  for  which  the 
goods  eventually  sold.  This  is,  perhaps,  the  safest  measure,  but 
the  jury  may  adopt  any  other  if  they  can  find  one;"  11.  In 
directing  that  the  costs  and  expenses  of  plaintiff  in  taking  care 

AM.  Dbo.  Vol.  XXXVII~33 


614  CoFFMAN  V.  Hampton.  [Perm. 

of  the  property  were  a  proper  subject  of  consideration  in  esti- 
mating the  damages;  12  and  13.  In  instructing  the  j my  that  the 
defendant  could  not  avail  himself  of  the  set-off  pleaded;  14.  In 
refusing  to  charge  that  the  contract  of  defendant  was  not  com- 
plete until  he  had  been  notified  to  make  his  selection  of  the 
articles  sold  by  choice ;  15.  Covered  by  the  fourth  and  fifth  points ; 
16.  In  refusing  to  charge  that  the  contract  was  not  proved  as 
stated,  in  that  the  several  purchases  of  defendant  were  sued 
upon  as  one,  instead  of  distinct  contracts.  Verdict  and  judg- 
ment for  plaintiff. 

Leuris,  for  the  plaintiff  in  error. 

Darlington^  contra. 

By  Court,  Sebgeant,  J.  First  and  second  errors.  The  court, 
we  think,  were  right  in  rejecting  the  parol  evidence  of  the  jus- 
tice to  prove  what  the  plaintiff's  cause  of  action  was  before  him. 
The  docket  of  the  proceedings  before  the  justice  showed  explicitly 
that  the  action  was  brought  to  recover  a  deficiency  in  the  sale 
for  account  of  a  former  purchaser.  This  was  the  best  evidence, 
and  parol  evidence  was  not  admissible  to  contradict  or  vary  it. 
So  alao  the  court  was  right  in  refusing  the  evidence  of  the  jus- 
tice to  show  whether  his  docket  set  forth  precisely  the  cause  of 
action;  for  that  was  to  be  judged  of  by  the  docket  itself,  and 
not  by  parol  evidence.  Also  for  the  same  reason  whether  the 
cause  of  action  was  or  was  not  for  the  costs  of  the  second  sale. 
The  case  was  before  the  court  on  appeal,  and  the  plaintiff  had 
a  right  to  embrace  in  his  claim  whatever  was  within  the  scope 
of  the  demand  on  the  justice's  docket. 

3.  The  third  error  objects  to  the  inference  by  the  court  from 
the  evidence,  that  an  arrangement  was  made  between  the  parties 
to  meet  next  morning  at  the  house  of  E.  Ghirrigues,  for  the  pur- 
pose of  receiving  the  money  on  one  side,  and  possession  of  the 
goods  on  the  other.  It  is  an  inference,  we  think,  fairly  deduci- 
ble  from  the  evidence,  as  it  is  difficult  to  understand  what  other 
settlement  could  take  place,  considering  the  terms  of  sale  were 
for  cash,  and  that  the  defendant  was  not  then  prepared  to  pay  it, 
but  engaged  to  meet  next  morning  and  settle. 

4,  5.  Nor  is  there  any  thing  in  the  fourth  and  fifth  errors,  be- 
cause Eapp's  testimony  leads  to  the  conclusion,  that  at  the  settle- 
ment next  morning,  the  plaintiff  was  to  deliver  the  goods  on  the 
defendant's  paying  the  cash.  It  is  ordinarily  the  business  of  the 
purchaser  at  auction  for  cash,  to  pay  the  money  and  take  away 
the  goods;  and  the  conditions  of  sale  plainly  imply  that  here; 
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for  bj  them  the  purchaser  is  to  pay  the  cash  before  remoyal  of 
the  goods.  If  he  does  not  show  that  he  offered  to  do  this;  or 
that  the  plaintiff  prevented  it,  it  seems  to  me  the  purchaser  is  in 
default.  If  the  plaintiff  had  the  goods  ready  next  morning,  and 
the  defendant  failed  to  come  and  pay  for  them  and  take  them 
away  (and  there  is  no  evidence  that  he  did)  the  defendant  was 
in  default,  and  without  more  is  liable. 

6.  The  effect  of  the  defendant's  offer  to  comply  before  refusal 
or  neglect  by  him,  is  an  abstract  point  not  applicable  to  this 
case.  There  was  no  proof  of  the  defendant's  calling  to  pay  the 
purchase  money  on  the  morning  after  the  sale,  according  to  his 
agreement,  and  therefore  he  was  from  that  time  in  default. 
Whether  he  redeemed  himself  by  the  subsequent  tender  on  the 
fifth  of  November,  depends  on  another  question,  whether  he 
then  tendered  enough  to  meet  the  claim  of  the  plaintiff.  ^ 

7.  The  averments  in  this  error  are,  in  my  opinion,  not  sup- 
ported by  the  facts.  There  is  evidence  of  a  refusal,  or  what  is 
tantamount,  a  neglect  to  pay  the  cash,  according  to  the  terms  of 
sale,  either  on  the  day  of  sale,  or  the  next  morning  when  the 
defendant  was  to  meet  and  settle.  As  to  the  subsequent  tender 
on  the  fifth  of  November,  it  appears  to  have  been  of  the  amount 
of  the  sale  only;  whereas,  it  ought  to  have  also  embraced  the 
charges  the  pkdntiff  had  been  at  in  removing  and  taking  care  of 
the  goods.  The  property  could  not  be  preserved  by  the  plaintiff 
without  some  expense,  as  it  partly  consisted  of  pigs,  and  they 
must  be  fed.  If  the  defendant  was  in  default,  by  not  paying 
according  to  the  conditions  of  sale,  and  in  consequence  thereof, 
the  plaintiff  was  obliged  to  incTir  expense  in  taking  care  of  the 
articles  or  removing  them  to  a  secure  and  proper  place,  the  de- 
fendant is  fairly  chargeable  with  this  expense.  The  tender  on 
the  fifth  of  November,  therefore,  was  not  sufficient,  and  the 
plaintiff  was  not  bound  to  accept  it,  but  had  a  right  to  go  on  to 
a  resale.  The  goods,  it  appears,  sold  for  more  than  they 
brought  at  the  first.  If  that  sm*plus  was  sufficient  to  cover  the 
costs  and  charges  the  plaintiff  had  been  at,  the  defendant  would 
not  be  liable;  whether  it  did,  was  a  question  of  fact  for  the  jury. 

8.  In  this  I  perceive  no  error.    . 

9.  10.  The  ninth  I  pass  over,  and  for  the  present  the  tenth. 

11.  The  costs  and  expenses  of  the  plaintiff  in  taking  care  of 
and  supporting  the  property,  were  a  proper  subject  of  considera- 
tion in  estimating  the  damages,  as  I  have  before  said. 

12,  13.  It  is  clear  the  defendant  could  not  set  off  in  this  ac- 
tion to  recover  damages  for  his  failure  to  comply  with  his  bid. 
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a  claim  against  the  plaintiff  for  the  amount  of  rant  due  to  him 
as  landlord,  out  of  the  proceeds  of  sale.  These  claims  are  in 
different  rights;  and  besides,  a  constable  can  not  move  in  any 
sphere  but  that  prescribed  by  the  law,  whose  agent  he  is,  and 
from  which  alone  his  authority  is  derived.  In  suing  to  recover 
the  amount  of  the  defendant's  bid,  he  represents  in  some  measure 
the  plaintiff  on  whose  execution  he  sold;  and  it  is  from  his  offi- 
cial station  alone,  that  the  relations  between  him  and  the  de- 
fendant have  arisen,  whatever  may  be  the  name  in  which  he 
sues.  In  a  suit  by  the  landlord  against  him,  he  could  not  be 
allowed  to  set  off  the  claim  he  had  for  failing  to  comply  with 
the  bid,  nor  can  the  reverse  be  done.  Public  officers,  on 
grounds  of  policy,  and  for  the  protection  of  suitors,  are  not  al- 
lowed to  mingle  together  the  rights  and  claims  in  different  pro- 
ceedings at  law,  either  by  their  own  arrangements  or  by  set-off. 
'In  Irwin  v.  Workman,  3  Watts,  362,  it  was  held  that  a  sheriff, 
in  an  action  for  money  in  his  hands,  can  not  set  off  a  note  given 
by  the  plaintiff  to  his  attorney  in  the  execution,  and  assigned 
by  the  attorney  to  the  sheri^.  So  in  MUes  v.  Hichwiney  2  Bawle, 
199  [19  Am.  Dec.  638],  it  is  said,  two  constables  can  not  agree 
to  set  off  executions  in  their  hands  against  each  other,  inasmuch 
as  such  an  arrangement  would  substitute  the  officer  for  the  de- 
fendant; and  in  Minich  v.  Cozier,  2  Bawle,  113,  it  is  said  to  be 
agreed  that  a  defendant  in  a  suit  by  administrators,  is  not  per- 
mitted to  set  off  a  debt  due  to  himself  from  one  of  the  admin- 
istrators, altogether  unconnected  with  the  estate  in  right  of 
which  the  suit  is  brought. 

The  specific  answers  of  the  court  involve  no  other  point  ex- 
cept the  second,  which  is  the  fourteenth  error. 

14.  This  is  unsupported.  The  contract  was  complete  when 
the  defendant  bid  off  the  articles  at  auction,  and  became  the 
purchaser  according  to  the  conditions  of  sale.  His  not  perform- 
ing it  by  selecting  the  pigs  was  his  own  default.  He  might 
have  done  it  at  the  time  of  the  sale,  if  he  had  prepared  the  cash, 
or  the  next  morning  ^hen  he  agreed  to  meet  and  settle.  He 
can  not  allege  his  own  neglect,  as  a  reason  why  he  should  be 
exempted  from  responsibility. 

The  tenth  and  sixteenth  errors  renudn. 

10.  On  this  subject  the  court  seems  to  do  no  more  than  lay 
down  the  rule  in  Girard  v.  Taggart,  5  Serg.  &  B.  19  [9  Am.  Dec* 
327],  that  a  resale  is  the  usual  mode  of  ascertaining  the  value^ 
but  the  jury  are  not  bound  by  this  mode  of  estimation  if  they 
can  find  another  more  agreeable  to  truth;  a  principle  which  has 
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been  recognized  in  subsequent  cases.  Thongh  the  language 
nsed  bj  fhe  court  may  at  first  sight  appear  dubious,  jet,  on 
examination,  this,  we  think,  is  its  fair  interpretation. 

16.  As  to  this,  we  think  the  court  below  were  correct.  The 
point  has  been  decided  in  MUls  v.  Hunty  17  Wend.  886,  in  which 
the  English  cases  were  reviewed;  and  it  was  decided,  that  wh^ 
the  purchase  is  made  at  an  auction  sale  of  goods,  at  one  and 
the  same  time,  and  from  the  same  vendor,  although  the  articles 
purchased  are  numerous,  and  are  struck  off  separately  at  sepa- 
rate and  distinct  prices,  the  whole  constitutes  but  one  entire  con- 
tract; and  the  prices  of  the  different  articles  fixed  on  are  but 
part  and  parcel  of  it.  In  the  decision  and  reasoning  of  the  su- 
preme court  of  New  York  in  this  case,  we  concur,  so  fox  as  re- 
spects the  sales  of  personal  proi>erty  at  auction;  and  it  fully 
supports  the  opinion  of  the  court  below. 

Judgment  affirmed. 

Rbsalb  bt  Vendor  aitxb  Bbkaoh:  See  McOamb§  y.  McKemum^  caUe^  605. 

DXKAND  MUST  SB  BUB  IS  THE  SaMB  RiOHT  TO  Ck>N8TITUTB  A  SkT-OIT. — ^A. 

debt  due  defendant  and  another  ia  not  a  proper  set-off  in  an  action  for  hia 
separate  debt:  Richardson  v.  St,  Joseph  Iron  Co,,  33  Am.  Dec.  460;  see  also 
cases  cited  in  the  note  to  Bunting  v.  Ricks,  32  Id.  099. 

The  principal  case  has  been  cited  and  affirmed  upon  the  following 
points:  Parol  evidence  is  not  admissible  to  contradict  a  justice's  docket: 
Clark  V.  McOamnum,  7  Watts  &  S.  471;  Seibert  ▼.  Kline,  1  Pa.  St.  43;  sale  of 
separate  articles  at  aaotion  constitates  an  entire  contnwt:  Thompkiiu  ▼. 
Hast,  2  Id.  74. 


Pylb  V.  Pbnnook. 

(9  Watts  axd  BnmuLin,  960.] 
IbON-BOLLS  and  THE  PlATES  CONSTITUTING  THE  FlOOB  OF  A  fiOLUNChMILL 

Pass  bt  a  Gontetancb  of  the  mill,  though  not  in  reality  attached  to 
the  freehold,  nor  is  it  material  that  the  plates  when  originally  con- 
stracted  were  not  intended  to  be  used  as  flooring,  if  afterwards  put  to 
that  use. 
Abtioles  Contained  in  a  Mill  or  Factory,  which  abb  Indispensablb 
THERETO,  are  part  of  the  realty. 

Cabb.  Pennook  assigned  all  his  personal  property  for  the 
benefit  of  creditors.  Subsequently  Pyle  purchased  at  a  sher- 
iffs sale  of  Pennock's  real  estate  ''  the  Laurel  rolling-mill  and 
fjEurm."  At  the  time  of  the  sale,  the  housings  of  the  mill  were 
filled  with  rolls.  There  were  also  other  rolls,  which  had  been 
removed  from  the  housings  and  were  lying  about  loosely.  In 
the  manufacture  of  iron  it  is  usual  to  have  more  rolls  thi^n 
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housings.  The  floor  of  the  bar-iron  mill  was  covered  with 
plates  of  defective  boiler-iron.  It  is  usual  and  necessary  also, 
in  the  manufacture  of  bar-iron,  that  the  floor  should  be  covered 
\nih  iron.  These  plates  were  kept  down  by  their  own  weight, 
and  might,  at  any  time,  have  been  removed  without  injury  to 
any  other  part  of  the  building.  The  question  presented  was, 
whether  the  rolls  and  plates  were  real  or  personfld  property. 
Judgment  for  plaintiff. 

Darlington  and  MuredUh,  for  the  plaintiff  in  error. 

Lewis  and  DtUinghaviy  contra. 

By  CouBT.  The  principle  of  this  case  is  settled  by  Voorhis  ▼. 
Freeman^  2  Watts  &  S.  116  [ante^  490].  As  regards  the  rolls,  it  is 
that  case  in  terms;  and  as  regards  the  iron  plates,  it  is  stronger 
still.  These  constituted  the  floor  of  the  mill,  and  were,  ac- 
cording to  the  case  stated,  an  indispensable  part  of  it.  It 
surely  would  not  be  thought  that  a  brick  floor  is  not  a  part  of 
the  building,  or  that  the  bricks  would  not  pass  by  a  conveyance 
of  it;  and  the  nature  of  the  material  of  which  the  floor  consists, 
can  not  make  a  difference  as  to  the  character  of  the  thing.  Of 
what  importance  can  it  be  whether  the  plates  were  made  for  a 
floor  in  the  first  instance,  or  for  something  else  ?  Stones  quar- 
ried for  the  purpose  of  being  used  in  a  wall,  would  as  readily 
pass  as  a  part  of  the  realiy  when  laid  as  a  pavement,  as  if  they 
had  been  otherwise  worked  up  in  the  building.  Nor  is  it  of 
consequence  that  these  plates  were  held  to  the  foundation  by 
their  gravity.  The  mill  itself  was  held  no  otherwise;  they  were 
therefore  equally  a  part  of  it,  and  passed  as  such  to  the  defend*" 
ant  below. 

Judgment  for  the  plaintiff  below  reversed,  and  judgment  here 
for  the  defendant. 


See  note  to  Voorhia  v.  Freeman^  ante,  494.  Cited  in  Boss*  appsal,  9  Pa.  St. 
494,  to  show  that  after  severance  by  diBimion  and  sale  of  articles  of  machinery, 
they  become  personal  property;  in  Heaion  v.  FimUay,  12  Id.  307,  to  show 
that  a  cylinder  attached  to  a  furnace  and  used  for  the  purpose  of  creating  a 
draught  for  blowing  the  fire  in  the  furnace,  is  a  part  of  the  freehold;  and  the 
same  is  true  of  the  lathes  in  a  machine  shop:  Chritftian  v.  Dripps,  28  Id.  279. 
As  between  landlord  and  tenant,  the  intention  to  annex  is  the  legal  criterion: 
IlUl  V.  Sewald,  53  Id.  271.  Old  and  new  rails  and  ties  lying  along  the  track 
of  a  railroad,  for  use  in  making  repairs,  are  likewise  a  part  of  the  realty: 
Covejf  V.  Pittsburg,  Ft.  Wayne  <£•  Chicago  R,  R,  Co,,  3  Phila.  173.  The  prin* 
eipal  case  is  cited  in  nil  of  the  cases  above  referred  to. 
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MoIntybe  v.  Gabveb. 

[3  WaTTI  AXD  8XBOXA2IT,  892.] 

AxnsAS  Who  has  Bkstowsd  his  Labob  upon  Pbopbbtt  Hxld  bt  him  as 
Baileb  has  » lien  thereon,  at  common  law,  for  the  valne  of  his  seirioes. 

Lmr  FOR  SxBTiGBS  OAK  NOT  ExiST  in  favor  of  one  not  having  a  right  of  pos* 
session. 

JouBNEYMAN  OB  D AT  Labobbb  IS  NOT  Enttclbd  to  a  lien  on  property  for  his 
services  thereupon. 

Fkbson  Emplotxd  to  Makb  the  Doobs  fob  a  House  by  the  carpenter  en 
gaged  by  the  owner  to  do  the  caxpenter  work  thereon,  the  lumber  for  the 
doors  being  delivered  by  the  owner  to  the  carpenter,  and  by  the  latter  to 
the  person  so  employed,  the  work  being  done  at  the  latter's  shop,  has  a 
lien  upon  the  doors,  when  finished,  for  the  value  of  his  labor. 

Declaration  of  Willingness  to  Pat  fob  the  Value  of  the  Labob, 
when  the  article  shall  be  delivered,  is  not  equivalent  to  an  actual  tender 
by  a  plaintiff  in  an  action  of  replevin. 

TxNDEB  afteb  Suit  Bbouoht  TO  Reooveb  Speoifio  Pbopebtt  upon 
which  a  Lien  for  services  is  claimed,  does  not  entitle  plaintiff  to  his 
costs,  though  the  tender  be  of  the  full  amount  claimed  by  defendant, 
exclusive  of  costs,  and  though  the  sum  offered  is  thereupon  accepted. 

Beplevin  for  thirty-four  panel  doors.  Pleas,  non  cepU  and 
property  in  the  defendant.  Plaintiff  being  employed  by  the 
owner  of  a  bouse,  then  in  process  of  erection,  to  perform  the 
carpenter  work  thereon,  engaged  the  defendant  to  make  the 
doors  therefor.  The  lumber  was  furnished  by  the  owner  to 
plaintiff  and  by  him  to  defendant.  The  work  was  done  at  de- 
fendant's shop.  About  two  months  after  the  completion  of  the 
work  defendant  notified  plaintiff  that  unless  the  doors  were 
forthwith  paid  for  they  would  be  sold  at  public  sale.  Plaintiff 
then  gave  notice  to  defendant  that  he  was  ready  to  pay  for  them 
upon  their  delivery  to  him.  On  July  16,  1836,  this  action  was 
commenced  for  the  recoveiy  of  the  doors.  Upon  the  ninth  day 
of  August  following,  the  plaintiff  tendered  and  the  defendant 
accepted  the  sum  claimed  by  him  for  services  and  labor.  The 
property  still  remained  in  defendant's  keeping.  Verdict  and 
judgment  for  plaintiff. 

Hirst  and  J,  O.  Thompson^  for  the  plaintiff  in  eiror. 

Hopkins^  contra. 

By  Court,  Gibson,  C.  J.  It  is  not  to  be  doubted  that  the  law 
of  particular  or  specific  lien  on  goods  in  the  hands  of  a  trades- 
man or  artisan  for  the  price  of  work  done  on  them,  though  there 
is  no  trace  of  its  recognition  in  our  own  books,  was  brought 
hither  by  our  ancestors;  and  that  it  is  a  part  of  our  common 
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law.  It  was  as  proper  for  their  condition  and  drcumstances 
here  as  it  had  been  in  the  parent  land;  and  though  a  general 
lien  for  an  entire  balance  of  accounts,  was  said  bj  Lord  Ellen- 
borough  in  Ihuihforth  v.  Hadfield,  7  East,  229,  to  be  an  encroach- 
ment on  the  common  law,  yet  it  has  never  been  intimated  that 
a  XMU^cular  lien  on  specific  chattels  for  the  price  of  labor  be* 
stowed  on  them,  does  not  grow  necessarily  and  naturally  out  of 
the  transactions  of  manldnd  as  a  matter  of  public  policy.  Orig- 
inally the  remedy  by  retainer  seems  to  have  been  only  co-exten- 
sive with  the  workman's  obligation  to  receive  the  goods;  a 
limitation  of  it  which  would,  perhaps,  be  inconsistent  with  its 
existence  here,  for  we  have  no  instance  of  a  mechanic  being 
compelled  to  do  jobs  for  another.  But  even  the  more  recent 
British  decisions  have  extended  it  to  the  case  of  every  bailee 
who  has,  by  his  labor  or  skill,  conferred  value  on  the  thing 
bailed  to  him:  Chapman  v.  Allen,  Cro.  Car.  271;  Jackson  v. 
Cummins,  6  Mee.  &  W.  349.  But  as  an  exclusive  right  to 
the  possession  of  the  thing  is  the  basis  of  such  a  lien,  it  exists 
not  in  favor  of  a  journeyman  or  day  laborer,  whose  possession 
is  that  of  his  employer,  and  who  has  no  other  security  for  his 
wages  than  the  employer's  personal  responsibility  on  the  con- 
tract of  hiring;  and  he  who  claims  it,  therefore,  must  be  a  bailee 
tmder  the  contract  which  the  civilians  call  locaiio  operisfaciendL 
The  defendant  below  was  undoubtedly  such  a  bailee,  and  en- 
titled to  retain  his  work  for  the  price  of  it;  for  though  the 
plaintiff  was  not  the  absolute  owner  of  the  material  delivered, 
he  had  power,  by  virtue  of  his  contract  with  the  owner,  to  em- 
ploy whom  he  would  to  work  it  up  and  thus  give  room  for  a 
specific  lien  on  it,  which  would  be  available  against  both  him- 
self and  his  employer.  Indeed,  having  this  material  as  a  mas- 
ter-builder, and  consequently  having  a  special  property  in  it,  he 
may  be  said  to  have  been,  for  the  purposes  of  his  business,  the 
owner  of  it;  and  his  delivery  of  it  to  the  defendant  to  have 
it  made  into  doors,  gave  the  latter  an  indisputable  lien  on  it  for 
the  price  of  his  work.  But  it  was  testified  by  a  witness  that  it 
is  the  custom  of  the  craft  when  they  do  piece-work,  to  bring  it 
home  for  delivery  before  the  price  can  be  demanded;  and  the 
defendant  is  shown  to  have  offered  to  pay  when  the  doors 
should  be  delivered  to  him.  The  existence  of  such  a  custom, 
if  it  were  worth  anything,  was  for  the  jury  under  proper  direc- 
tion, and  not  for  the  judge  who  assiuned  all  the  circumstancea 
necessary  to  pronounce  that  the  defendant  had  not  a  lien.  Bui 
taking  the  custom  to  have  been  established,  it  follows  not  that 


Dec.  1841.]  McInttke  v.  Carver.  521 

it  can  supersede  the  role  of  concurrent  performance  in  other 
cases,  which  makes  tender  a  condition  precedent  on  the  pai*t  of 
him  who  chooses  to  take  the  first  compulsory  step.  Now, 
though  the  plaintiff  professed  a  willingness  to  pay  when  the 
work  should  be  brought  home,  this  was  not  itself  a  tender,  but 
an  offer  to  close  with  any  tender  which  might  come  from  the 
other  side;  and  even  the  previous  profession  of  a  willingness  to 
tender,  is  not  equivalent  to  an  actual  tender  at  the  proper  time. 
Before  the  plaintiff  brought  his  action,  he  ought  to  have  gone 
to  the  defendant  and  offered  him  his  money;  by  which  he  would 
have  left  the  latter  without  the  shadow  of  an  excuse.  He,  how- 
ever, actually  tendered  it,  and  the  defendant  accepted  it,  after 
suit  brought,  and  hence  it  has  been  suggested  that  as  there  was 
no  right  of  retainer  at  the  time  of  the  trial,  there  was  nothing 
to  stand  in  the  way  of  a  recovery.  But  the  suit  was  brought 
before  the  right  of  action  was  made  complete,  and  such  a  defect 
can  not  be  cured  by  any  subsequent  act  except  a  binding  agree- 
ment not  to  take  advantage  of  it;  nothing  of  which  took  place 
here,  for  the  money  was  paid  and  received  without  stipulation  or 
terms  connected  with  the  pending  action.  For  instance,  he  who 
sues  on  a  bond  before  it  is  due,  must  discontinue,  pay  costs, 
and  begin  again  at  the  proper  time;  and  so  rigid  is  the  law  on 
this  point,  that  if  any  part  of  the  cause  of  action  happens  to  be 
laid  as  of  a  time  subsequent  to  the  impetration  of  the  writ,  it  is 
good  cause  to  arrest  the  judgment.  The  reason  is,  that  a  court 
of  law  has  no  power  to  control  the  costs;  and  to  allow .  a  de- 
mand subsequently  due  to  be  recovered  in  an  action  brought 
too  soon,  would  mulct  a  party  who  had  done  no  wrong.  Now, 
at  no  stage  of  this  case,  was  the  defendant  a  wrong-nloer. 
When  the  action  was  brought,  he  had  done  no  more  than  exer- 
cise his  undoubted  right  of  retention;  and  when  his  money  was 
afterwards  tendered  to  him,  what  was  he  to  do?  Had  he  re- 
jected it  and  continued  to  withhold  the  property,  he  would  have 
become  a  wrong-doer  in  earnest,  and  subjected  himself  inevita- 
bly to  the  costs  of  a  fresh  action.  His  only  course,  therefore, 
was  to  take  the  money,  and  let  the  plaintiff  take  the  property, 
and  his  own  course  as  to  the  pending  suit.  The  latter,  it  seems, 
did  not  take  the  property;  and  he  now  attempts  to  recover  dam- 
ages and  costs  as  if  he  had  tendered  the  price  of  the  work  be- 
fore action  brought,  though  the  defendant  was  at  no  time  in 
fault.  It  was  error,  therefore,  to  direct  that,  under  the  cir* 
eumstances  of  the  case,  the  latter  had  not  a  lien. 
Judgment  reversed. 
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Lien  iob  Sebvices  at  ComcoN  Law. — ^At  oommon  lav  the  principle  w«b 
Moognized  at  an  early  day  that  the  artisan  or  tradesman  who  had  contribnted 
to  enhance  the  valne  of  goods  delivered  to  his  custody,  by  bestowing  his  labor 
thereupon  was  entitled  to  a  lien  upon  them  for  his  reasonable  charges.  Liens 
of  this  character  are  distributed  into  two  classes  in  the  cases  relative  to  them 
among  the  earlier  reports,  viz.,  general  and  particular.  The  former  is  the 
right  to  retain  the  property  of  another  to  cover  and  secure  a  general  balance 
of  account  against  him.  The  latter  is  the  right  to  retain  particular  property 
ODly  for  a  charge  for  labor  and  services  bestowed  upon  it.  As  intimated  in 
the  opinion  in  the  principal  case,  liens  of  the  former  species  were  thought  to 
be  an  encroachment  upon  the  common  law,  and  were,  in  consequence,  strictly 
constmed;  but  the  latter,  upon  the  contrary,  were  not  only  unquestioned,  but 
were  looked  upon  with  much  favor:  RusJ^forth  v.  Hatffield,  7  East,  229; 
BtuighUm  v.  MaUhew8,  3  Bos.  k  Pul.  494;  Bleaden  v.  Hancock^  4  Car.  &  P. 
156;  Scarf  a.  v.  Morgan,  4  Mee.  &  W.  270;  2  Kent's  Com.,  12th  ed.,  034.  This 
note  will  not  be  extended  beyond  a  general  inquiry  into  the  nature,  force,  and 
«fiect  of  the  particular  lien  above  referred  to. 

Where  a  person  was  engaged  in  a  business  which  required  him  to  receive 
the  property  of  others  when  offered  to  be  delivered  to  him,  and  to  be  at 
trouble  and  expense  in  regard  to  it,  he  had  a  particular  lien  upon  the  prop- 
erty in  his  charge  for  the  value  of  his  services.  He  might  retain  possession 
of  it  until  his  charges  were  paid.  This  privil^e  was  thought  to  be  a  just 
and  salutary  one,  to  which  those  persons  were  entitled  who  were  engaged  in 
avocations  which  were  either  a  necessity  or  an  accommodation  to  the  public. 
It  was  upon  this  ground  that  the  particular  lien  for  services  at  common  law 
was  first  allo\^ed:  Naylor  v.  Mangles,  1  £sp.  109;  Carlisle  v.  QuaUlebaum,  2 
Bailey  (S.  C),  452;  2  Kent's  Com.,  12th  ed.,  635.  Without  further  reference 
to  the  authorities  in  verification  of  what  is  now  but  little  more  than  a  circum- 
stance of  legal  history,  it  is  very  well  settled  by  later  decisions  that  every 
bailee  for  hire,  who,  by  his  skill  or  labor,  has  imparted  to  the  articles  deliv- 
•ered  to  his  charge  an  additional  value,  has  a  lien  upon  them  for  his  reason* 
able  charges,  and  is  entitled  to  retain  possession  of  them  until  his  charges  are 
paid:  ^evan  v.  Houp,  8  Iowa,  207;  Morgan  v.  Congdon,  4  Comst.  552;  (Triii- 
fM  v.  Cook,  3  Hill,  491;  Gregory  v.  Stryher,  2  Denio,  631;  Wilson  v.  MarUn, 
40  N.  H.  88;  FarringUm  v.  Meek,  30  Mo.  581.  The  ancient  distinction  of 
which  this  principle  of  common  law  is  an  outgrowth  has  since  been  oblit- 
orated,  and  the  right  to  the  lien  no  longer  depends  upon  the  fact  whether, 
from  the  public  nature  of  his  employment,  the  bailee  would  have  been  under 
obligation  to  receive  the  articles  in  the  first  instance  or  not.  Where,  how- 
over,  no  obligation  of  that  nature  exists,  the  lien  is  still  restricted,  with  a  few 
ozceptions,  to  those  cases  in  which  the  bailee  has  conferred  some  additional 
value  upon  the  subject-matter  of  the  bailment.  No  lien  for  simply  keeping 
and  taking  care  of  property  exists,  subject  of  course  to  the  exception  before 
spoken  of,  where  the  employment  is  a  public  one,  and  the  bailee  under  obli- 
.gation  to  accept  the  service.  Hence,  one  who  merely  provides  food  for,  and 
takes  care  of  an  animal,  as  an  agistor  or  livery-stable  keeper,  has  no  lien 
thereupon  for  his  services  in  the  absence  of  any  special  agreement  or  statute: 
Lewis  V.  Tijler,  23  Cal.  364;  GrinneU  v.  Cook,  3  Hill,  491;  Goodrich  v.  Wil- 
iard,  7  Gray,  183;  Wills  v.  Barrister,  36  Vt.  220;  although,  for  the  expense 
and  skill  bestowed  upon  a  horse  delivered  to  a  bailee  to  be  trained  for  runidng 
•noes  for  bets  and  wagers,  the  latter  has  a  lien:  Harris  v.  Woodruff,  124  Mast. 
^05. 

Possession  is  Essbmtial  to  the  Claim  or  a  Lien  fok  SebyioBi  and 


Dec.  1841.]  Comfort  t;.  Mather.  623 

tbe  relinqnishment  of  poBsession,  if  volnntary,  operates  as  an  extinction  of 
the  lien:  Tucker  v.  Taylor,  53  Ind.  03;  Nevan  v.  Jioup,  tupra;  Oahes  v. 
Moore,  24  Me.  214;  Ex  pcwU  Foster,  2  Story,  144;  McFotrlemd  v.  Wheeler, 
26  Wend. '467.  PosBession  being  an  essential  element  of  the  lien,  no  right 
to  retain  exists  in  favor  of  a  mere  employee  or  workman  of  the  contractor: 
HoUingsworth  v.  Dow,  10  Pick.  228.  The  existence  of  a  special  agreement 
between  the  parties  for  the  payment  of  a  fixed  sum  for  labor  is  not  inconsis- 
tent with  a  claim  of  lien  for  services.  The  doctrine  to  that  effect  which  at 
one  time  obtained  ground  is  no  longer  regarded  as  being  sound  either  as  a 
matter  of  reason  or  of  law:  McUhitu  y.  Cellars,  86  Pa.  St.  486;  Pickett  v. 
Bullock,  52  N.  H.  354;  Morgan  v.  Congdon,  suprct.  Where,  however,  a 
future  time  for  payment  is  fixed  by  express  contract,  the  lien  is  considered  to 
be  waived,  such  an  agreement  being  inconsistent  with  the  right  of  lien: 
Tucker  v.  Taylor,  eupra;  Burdick  v.  Murray,  3  Vt.  302;  S.  C,  21  Am.  Dec 
588;  Chcue  v.  Wetmore,  5  Man.  &  Sel.  180.  If  the  labor  is  bestowed  upon  a 
quantity  of  articles  under  an  entire  contract,  the  lien  extends  to  the  whole 
lot  and  is  not  restricted  to  specific  portions.  As,  where  a  portion  of  the 
goods  are  delivered  as  fast  as  completed,  the  artisan  has  a  right  to  retain  the 
residue  for  the  whole  value  of  his  services  under  the  contract:  Morgan  v. 
Congdon,  tupra;  Blake  v.  NichoUon,  3  Mau.  &  SeL  167;  Chase  v.  Wettnare, 
6  Id.  180.  A  lien  for  services  is  neither  kjub  ad  rem  nor  a  jua  in  re,  but  is  a 
■imple  personal  right  of  retainer.  It  is  neither  assignable,  nor  subject  to 
attachment  as  personal  property  or  as  a  chose  in  action  of  the  person  entitled 
to  it:  LoveU  v.  Broum,  40  N.  H.  511;  Meany  v.  Head.  1  Mason,  319. 


GOMFOBT  V.    MaTHEB. 

[3  Watts  and  SBBaxAirr,  460.] 

CoNDznox  18  Implied  in  a  Legacy  that  the  legatee  shall  sorvive  the 

tator. 
Lboact  is  Lapsed  bt  Death  of  Legatee  during  the  lifetime  of  testator. 
Testator's  Knowledge  of  Death  of  Legatee  is  Immaterial,  if  he  made 

no  alteration  of  his  will  thereafter,  although  he  may  have  intended  that 

the  children  of  the  legatee  should  take. 
Intention  of  Testator  can  not  be  Allowed  to  Gonteavbne  or  Alter 

THE  Legal  Interpretation  and  consequences  of  his  written  will,  nor 

are  his  parol  declarations  of  his  understanding  of  the  meaning  of  his 

will  admissible  for  that  purpose. 

Debt.  Comfort,  guardian  of  the  minor  children  of  Sidney 
Eastbum,  deceased,  brought  this  action  against  Mather  as  ex- 
ecutor of  the  last  vnH  of  Maiy  Stackhouse,  to  recoTcr  the  amount 
of  a  legacy.  The  will  mentioned  contained  this  bequest:  ''I 
give  and  bequeath  to  Sidney  Eastbum,  wife  of  Jonathan  East- 
bum,  the  sum  of  one  thousand  dollars,  to  have  and  to  hold  to 
her,  the  said  Sidney  Eastbum,  her  heirs  and  assigns  forever." 
Sidney  Eastbum  died  on  the  twenty-third  day  of  April,  1836. 
The  testatrix  died  upon  the  twenfy-first  day  of  July  following. 
Sidney  Eastbum  was  related  to  the  testatrix  by  marriage.  Aitei 
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fhe  decease  of  the  legatee,  the  testatrix  said  to  a  personal  friend 
that  '^  Sidney  had  been  a  good  friend  to  her,"  and  upon  reply 
being  made  '*  you  ought  to  make  a  present  to  her  children/^ 
responded,  *'  they  shall  never  lose  anything  by  me/'  The  de- 
fendants obtained  judgment  and  the  plaintiff  brought  a  writ  of 
error. 

Dickerson^  for  the  phuntiff  in  error. 

Perkins^  contra. 

By  Court,  Seboeamt,  J.  The  cases  cited  by  the  counsel  for 
the  defendants  in  error  are  too  strong  to  be  got  over.  They 
show  that  the  point  has  been  repeatedly  and  uniformly  decided^ 
in  conformity  with  a  principle  of  law,  which  is  said  to  have  been 
borrowed  from  the  civil  law,  that  every  legacy  implies  a  condi- 
tion that  the  legatee  shall  survive  the  testator,  and  that  where 
the  legatee  dies  in  the  lifetime  of  the  testator  the  legacy  lapses. 
The  legislature  of  this  state  has,  by  the  act  of  the  nineteenth  of 
March,  1810,  corrected  the  rule  where  the  legacy  is  in  favor  of 
a  child  or  other  lineal  descendant  of  the  testator,  declaring  that 
in  such  case  it  shall  survive  to  the  issue:  but  they  have  not 
thought  fit  to  go  further,  and  in  the  present  case  the  bequest  is 
not  to  a  child  or  lineal  descendant  of  the  testator,  and  therefore 
remains  subject  to  the  prior  law.  It  can  make  no  difference 
that  the  testatriK  knew  the  legatee  was  dead,  or  intended  the 
the  children  of  the  legatee  should  have  the  benefit  of  it.  The 
same  circumstances  occurred  in  the  case  of  Sword  v.  Adams,  3 
Yeates,  34,  but  the  parol  evidence  was  held  inadmissible.  Its 
being  in  the  case  stated  here,  can  make  no  difference.  The 
legal  construction  of  a  will  in  writing  can  not  be  explained  or 
altered  by  the  parol  declarations  of  the  testator,  of  his  under- 
standing of  the  meaning  of  the  will,  or  of  his  intentions  to  do 
something  else.  It  is  not  a  case  of  ambiguity,  or  mistake  of  the 
name  of  the  legatee,  or  of  circumstances  such  as  the  law  allows 
to  be  controlled  by  parol  evidence.  The  testatrix  knew  that  the 
legatee  was  dead,  and  yet  chose  to  leave  the  vrill  as  it  vras,  to 
its  legal  interpretation  and  consequences,  without  adopting  the 
measures  necessary  to  effectuate  her  alleged  intentions. 

Judgment  afiirmed. 


Lapsed   Legacies:   See  Spence  v.  Robhini,  26  Am.  Dec  587,  and 
cited  in  the  note. 

Admissibility  ov  Testator's  Declarations  to  establish  or  explain  his 
intention.  The  cases  reported  in  this  series  upon  this  subject  are  collected 
in  the  note  to  Hoge  v.  Hoge^  26  Am.  Dec.  61. 
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Cited  in  FUrUham  y.  Brudford,  10  Pa.  St.  91,  to  show  that  parol  declara- 
tions of  a  testator  are  not  admissible  for  the  purpose  of  establishing  his  in- 
tention to  revoke  a  former  will,  which  has  revived  by  implication  by  the 
cancellation  of  a  sabseqnent  wiU. 


SOHOOL   DiREOTOBS  V.  Ja3IEB. 

*  [3  Wars  and  8»bob41it,  SG8.] 

DoMiciLS  or  A  Minor  Child  is  at  the  Domigilb  of  its  Pabsnis  during 
their  life-time,  and  should  the  mother  survive  the  father,  the  child's  domi- 
cile follows  that  of  its  mother  during  her  widowhood. 

DoMiciLB  OF  A  Guardian  is  not  Necessarily  the  Domicile  of  bis  Ward. 

Personal  Propsrtt  of  a  Ward  can  not  be  Taxed  in  the  district  in 
which  his  guardian  has  his  domicile,  where  the  ward  lives  with  his 
mother  in  another  district,  the  father  being  dead  and  the  mother  having 
since  remarried. 

Ebbob.  Francis  James,  of  the  borough  of  West  Chester,  was 
appointed  guardian  of  the  persons  and  estates  of  the  minor  chil- 
dren of  William  Gibbons,  deceased.  The  children  were  living 
with  their  mother,  who  had  since  remarried,  in  the  township  of 
East  Bradford.  A  tax  having  been  levied  upon  the  personal 
property  of  said  children,  for  school  purposes,  in  the  borough 
of  West  Chester,  where  the  guardian  lived,  the  latter  refused 
payment  upon  the  ground  that  the  property  was  not  taxable  in 
the  place  of  his  domicile.  It  was  admitted  that  if  the  domicile 
of  the  wards  was  the  same  as  the  domicile  of  their  guardian,  the 
property  was  taxable  at  that  pUce,  otherwise  not.  Judgment 
being  entered  in  favor  of  defendant,  it  is  now  assigned  by  the 
plaintiff  for  error. 

Lewis,  for  the  plaintiffs  in  error. 

Smith,  contra. 

By  Court,  Gibson,  C.  J.  As  this  case  has  no  precedent,  we 
must  decide  it  on  grounds  of  reason  and  analogy;  and  in  order 
to  do  so,  it  is  necessary  to  premise  certain  principles  about 
which  there  is  no  dispute.  The  domicile  of  an  infant  is  the 
domicile  of  his  father,  during  the  father's  life- time,  or  of  his 
mother  during  her  widowhood,  but  not  after  her  subsequent  mar- 
riage; the  domicile  of  her  widowhood  continuing  in  that  event 
to  be  the  domicile  of  her  child.  A  husband  can  not  properly  be 
said  to  stand  in  the  relation  of  a  parent  to  his  wife's  children 
by  a  previous  marriage,  where  they  have  means  of  support 
which  are  independent  of  the  mother,  in  whose  place  he  stands 
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for  the  performance  of  her  personal  duties,  because  a  mother  Is 
not  bound  to  support  her  impotent  children  so  long  as  they  are  of 
ability  to  support  themselyes.  Neither  can  they  derive  the 
domicile  of  a  subsequent  husband  from  her,  because  her  new 
domicile  is  itself  a  derivatiYe  one,  and  a  consequence  of  the 
merger  of  her  civil  existence.  Her  domicile  is  his,  because  she 
has  become  a  part  of  him;  but  the  same  thing  can  not  be  said 
of  her  children.  Having  no  personal  existence  for*  civil  pur- 
poses, she  can  impart  no  right  or  capacity  which  depends  on  a 
state  of  civil  existence;  and  the  domicile  of  her  children  con- 
tinues, after  a  second  marriage,  to  be  what  it  was  before  it. 
Thus,  we  see,  that  when  the  defendant  was  appointed  guardian 
of  these  minor  children,  their  domicile  was  in  the  township  of 
East  Bradford,  where  they  resided  with  their  mother,  if  that 
were  important,  even  after  her  second  marriage;  and  as  the 
sUus  of  their  movable  property  attended  the  domicile  of  their 
persons,  it  was  taxable  only  there.  So  far  there  is  no  dispute. 
But  as  a  father,  or  a  mother,  sui  juris,  may  change  the  domicile 
of  the  child  by  changing  the  domicile  of  the  family,  provided 
the  change  be  induced  for  a  disinterested  motive — not,  for  in- 
stance, to  change  the  rule  of  succession  in  the  event  of  the 
child's  death — the  question  is  whether  a  guardian  or  tutor 
stands  in  the  place  of  a  parent,  or  has  the  same  power;  and  it 
is  still  a  vexed  one  with  the  civilians,  who  are  equally  divided 
in  regard  to  it.  Those  who  maintain  the  affirmative  of  it,  are 
corroborated  by  the  code  civile,  which  though  of  positive  en- 
actment, is  supposed  to  be  founded,  in  this  particular,  on  the 
established  principles  of  civil  jurisprudence;  while  those  who 
maintain  the  negative  have,  on  their  side,  among  others,  the  au- 
thoritative name  of  Pothier.  But  the  former  are  supported  by 
the  approbation  of  Mr.  Burge,  the  learned  British  commentator 
on  the  conflict  of  laws,  as  well  as  by  the  opinion  of  Sir  William 
Grant,  in  Pottinger  v.  Wightman,  3  Meriv.  67,  and  by  the  de- 
cisions of  some  of  the  American  courts;  which  would  be  umply 
sufficient  to  turn  the  scale  of  authority,  were  it  not  for  the 
powerful  doubt  thrown  in  on  the  other  side  by  Mr.  Justice 
Story:  *'  Notwithstanding,"  says  he,  "  this  weight  of  authority, 
which,  however,  with  one  exception,  is  applied  solely  to  the 
case  of  parents,  or  of  a  surviving  parent,  there  is  much  reason 
to  question  the  principle  on  which  the  decision  in  Pottinger  v. 
Wiglitman  is  founded,  when  it  is  obviously  connected  with  a 
change  of  succession  to  the  property  of  the  child.  In  the  case 
of  a  change  of  domicile  by  the  guardian,  not  being  a  parent,  it 
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is  extremely  difficult  to  find  any  reasonable  principle  on  which 
it  can  be  .maintained  that  he  can,  by  any  change  of  domicile, 
change  the  right  of  succession  to  the  minors'  property:  Conf. 
of  L.  2d  ed.,  sec.  506,  in  notes.  And  there  are  reasons  for  this 
doubt  which  seem  to  bear  it  out.  No  infant,  who  has  a  parent 
sui  juris f  can,  in  the  nature  of  things,  have  a  separate  domicile. 
This  springs  from  the  status  of  marriage,  which  gives  rise  to 
the  institution  of  families,  the  foundation  of  all  the  domestic 
happiness  and  virtue  which  is  to  be  found  in  the  world.  The 
nurture  and  education  of  the  o£fspring  make  it  indispensable 
that  they  be  brought  up  in  the  bosom,  and  as  a  part  of  their 
parents'  family;  veithout  which,  the  father  could  not  perform 
the  duties  he  owes  them,  or  receive  from  them  the  service  that 
belongs  to  him.  In  every  community,  therefore,  they  are  an 
integrant  part  of  the  domestic  economy;  and  the  family  con- 
tinues, for  a  time,  to  have  a  local  habitation  and  a  name,  after 
its  surviving  parent's  death.  The  parents'  domicUe,  therefore, 
is  consequently  and  unavoidably  the  domicile  of  the  child.  But 
a  ward  is  not  naturally  or  necessarily  a  part  of  his  guardian's 
family;  and  though  the  guardian  may  appoint  the  place  of  the 
ward's  residence,  it  may  be,  and  usually  is,  a  place  distinct 
^m  his  own. 

•  When  an  infant  has  no  parent,  the  law  remits  him  to  his 
domicile  of  origin,  or  to  the  last  domicile  of  his  surviving  parent; 
and  why  should  this  natural  and  wholesome  relation  be  dis- 
turbed by  the  coming  in  of  a  guardian,  when  a  change  in  the 
infant's  domicile  is  not  necessary  to  the  accomplishment  of  any 
one  purpose  of  the  guardianship?  The  appointment  of  a  new 
residence  may  be  necessary  for  purposes  of  education  or  health; 
but  such  a  residence  being  essentially  temporary,  was  held,  in 
CtiUs  V.  HaskinSf  9  Mass.  543,  insufficient  to  constitute  a  domi- 
cile. But,  granting  for  the  moment  that  a  guardian  may,  for 
some  purposes,  change  his  ward's  domicUe,  yet  if  he  may  not 
exercise  the  power  purposely  to  disappoint  those  who  would 
take  the  property  by  a  particular  rule  of  succession  (and  nearly 
all  agree  that  even  a  parent  can  not),  how  can  he  be  allowed  to 
exercise  it  so  as  obviously  and  unavoidably  to  injure  the  ward 
himself?  It  is  true,  that  what  has  been  said  on  the  subject  has 
had  regard  to  a  change  of  national  domicile,  and  that  here  we 
have  to  do  vnth  a  supposed  change,  by  implication  of  law,  frOm 
one  township  to  another  in  the  same  county;  but  the  power  of 
the  guardian  to  do  injury  can  be  no  greater  in  the  one  case  than 
it  is  in  the  other.    The  very  end  and  purpose  of  his  office  is 
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protection;  and  I  take  it^  that  there  is  no  imaginable  case  in 
which  the  law  makes  it  an  instrument  of  injury  bj  implication. 
Where,  indeed,  he  acts  fairlj  and  within  the  scope  of  his  au- 
thority, the  ward  must  bear  tiie  consequences,  because  he  must 
bear  those  risks  that  are  incident  to  the  management  of  his 
afiSEurs;  but  that  is  a  different  thing  from  burdening  him  with  a 
loss  as  a  mere  technical  consequence  of  the  relation.  But  a 
guardian  can  not  convert  his  ward's  money  into  land,  or  his 
land  into  money,  except  at  his  own  risk;  and,  for  a  reason  more 
imperative  than  any  to  be  found  in  a  case  of  mere  conversion, 
he  must  not  be  allowed  to  burden  his  ward  with  a  certainty  of 
loss  by  subjecting  his  property  to  taxation  for  purposes  in  which 
the  ward  has  not  an  interest.  It  is  said  that  these  minors  may 
receive  an  equivalent  for  their  contributions  to  the  school  fund 
by  participating  in  the  instruction  which  it  was  intended  to  dis- 
pense; but  the  district  in  which  their  parents  resided,  has  elected 
to  reject'  both  the  benefits  and  the  burdens  of  it;  and  to  say  they 
are  bound  by  the  election  made  by  the  inhabitants  of  their 
guardian's  district,  is  to  assume  the  ground  in  dispute — ^that 
their  domicile  has  been  changed.  A  guardian  has  indeed  power 
over  his  ward's  person  and  residence;  but  it  follows  not  that  the 
ward's  domicile  must  attend  that  of  his  guardian,  for  there  is 
nothing  in  a  state  of  pupilage  which  requires  it  to  do  so.  We 
are  of  opinion,  then,  that  the  domicile  of  a  ward  is  not  necessarily 
the  domicile  of  his  guardian;  and  that  the  personal  property  of 
these  children  was  not  taxable  by  the  borough  of  West  Chester. 
Judgment  afiSrmed. 

Pkopertt  Held  by  a  Guardian  Resident  or  Anothsb  Distbiot  of  the 
same  county  -where  his  ward  resides,  is  taxable  for  the  benefit  of  the  district 
in  which  the  minor  lives:  West  Chester  School  District  y.  DarUnffton^  38  Fk. 
St.  127,  citing  the  principal  case.  A  trustee  can  not  *#e  taxed  upon  property 
held  by  him  in  that  capacity  in  another  state,  though  the  trustee  be  a  res- 
ident of  the  state  of  Pennsylvania:  Lewis  v.  County  qfCheater^  alao  citing  the 
principal  case. 


Belf  v.  Eafp. 

[8  Watts  akd  SxaaxAsr,  21.] 
Common  Cabbieb  is  Liable  fob  the  Loss  or  a  Paokagb  <^ft»^n<ng 

goods  of  great  value,   though  ignorant  of  its  contents,  unleas  he  has 

limited  his  liability  by  a  special  acceptance. 
Fbaud,  Carelessness,  ob  Deceit  of  the  Owneb  of  Mebchandiss  by 

which  a  carrier  is  misinformed  as  to  the  true  character  of  the  contents  of 

a  package,  and  induced  to  regard  it  as  being  of  no  particular  value,  and 
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to  become  leae  vigilsnt  and  attontiTB  in  regud  to  its  seoarity,  will  tatoam 
the  carrier  from  liability  for  loes  of  the  goods,  it  appearing  that  the  padk* 
age  was  broken  into  during  the  transit,  and  articles  of  great  value  taken 
therefrom. 

Bhippbb  is  not  BoDiTD  Ordinabilt  to  Disclosb  the  Valux  or  GooM 
shipped  i^  packages,  unless  inquiry  be  made  of  him  by  the  carrier;  bat 
the  shipper  must  not  employ  means  calculated  to  induce  the  carrier  to 
believe  the  goods  to  be  different  from  what  they  actually  are,  or  to  srp- 
press  inquiry  as  to  their  character  and  value. 

If  ▲  Packaox  Ck)MTAiNiKO  Jbwelry  bk  TiAmtLKD  "Glass,**  the  label  will 
be  presumed  to  have  been  intended  to  apprise  the  carrier  of  the  true  na- 
ture of  the  goods,  and  to  dispense  with  the  necessity  of  additional  in« 
quiry. 

Chabob  which  Tbnds  to  Mislbad  thx  Jitbt  by  inducing  them  to  be- 
lieve  there  is  but  one  point  of  defense,  when  in  truth  there  are  two,  and 
the  evidence  introduced  under  the  defense  upon  which  no  instruction  is 
given  is  involved  in  the  greater  uncertainty,  is  a  sufficient  ground  for 
remanding  the  cause  for  another  trial. 

Case  to  recover  the  value  of  jewelry  shipped  from  New  Orleans 
to  Philadelphia  by  the  plaintiff's  agent,  in  the  ship  Geoigian, 
of  which  the  defendant  was  the  owner.  The  jewelry,  valued  at 
over  one  thousand  six  hundred  dollars,  was  contained  in  a  trunk, 
labeled  "  William  D.  Kapp,  Philadelphia — ^this  side  up— glass — 
with  care."  During  the  voyage,  it  was  broken  into  and  a  large 
portion  of  its  contents  purloined.  It  was  shown,  on  behalf  of 
defendant,  that  there  was  nothing  in  the  way  bill  to  indicate  that 
the  trunk  contained  anything  but  articles  of  ordinary  value;  that 
the  price  charged  for  freight  was  upon  the  weight  alone,  and 
had  the  value  of  the  contents  of  the  trunk  been  disclosed,  the 
freight  would  have  been  much  greater,  and  the  trunk  would 
then  have  been  carried  in  another  portion  of  the  vessel,  and  addi- 
tional precautions  taken  for  its  safety.  The  jury  was  instructed 
that  if  a  trunk  was  put  on  board  the  ship  at  New  Orleans,  con- 
taining jewelry,  and  if,  during  the  voyage,  the  jewelry,  or  a  part 
thereof,  was  purloined,  the  defendant  would  be  liable,  as  the 
plaintiff's  case  was  laid  upon  the  ground  of  embezzlement;  that 
the  captain  of  the  ship  was  bound  to  inquire  the  contents  of  tha 
trunk,  unless  deception  was  used  to  mislead  him;  that  it  was 
not  the  shipper's  duiy  to  cause  the  nature  and  character  of  the 
trunk  to  be  placed  upon  the  bill  of  lading;  that  the  fact  of  the 
shipper's  having  packed  watches  and  jewelry  in  a  trunk  and 
marked  it  *'  glass,"  would  prevent  a  recovery  if  full  information 
of  its  contents  was  not  given.  Verdict  and  judgment  being  in 
favor  of  the  plaintiff,  the  following  errors  were  assigned:  that 
the  court  erred  in  charging,  without  any  quaMoation,  that  if  the 
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goods  Tniflfring  had  been  embezzled,  plaintiff  most  recover;  in 
ohaxging  that  the  captain  was  bound  to  inquire  as  to  the  con- 
tents of  the  trunk;  in  charging  that  the  shipper  was  not  bound 
to  catise  to  be  placed  upon  the  bill  of  lading  the  nature  and 
character  of  the  contents  of  the  trunk. 

(hoeriB  and  D.  P.  Braum^  for  the  plaintiff  in  error. 

Kneass  and  F.  W.  HubbeU,  contra. 

By  Court,  Booebs,  J.  This  is  an  action  to  recoTer  the  value 
of  jewelry  shipped  by  the  agent  of  the  plaintiff,  at  New  Orleans, 
and  consigned  to  him,  as  is  allied,  on  board  the  ship  G^rgian, 
Eldridge,  master,  of  which  the  defendant  was  owner.  Defense 
was  made  on  two  grounds:  1.  By  a  denial  of  any  shipment  of 
jewelry,  and  consequently  that  none  could  be  embezzled;  and 
2.  Fraud,  by  concealing  from  the  captain  that  jewelry  was 
shipped,  and  fraudulently  representing  that  the  trunk  contained 
glass — an  article  of  much  inferior  value. 

On  an  att^tive  examination  of  the  charge,  we  think  the  jury 
would  be  warranted  in  believing,  that,  in  the  opinion  of  the 
court,  the  only  material  inquiry  was,  whether  the  goods  had 
been  embezzled;  which,  of  course,  includes  the  question  of  de- 
livery into  the  custody  of  the  master  of  the  ship.  "  In  the 
inquiry  whether  the  goods  were  embezzled,"  say  the  court,  "  the 
most  important  and  difficult  part  is  to  know  whether  or  not  the 
goods  were  put  on  board  at  New  Orleans.  The  question  is, 
was  a  trunk  containing  one  thousand  six  hundred  dollars'  worth 
of  jewelry  put  on  board  at  New  Orleans  ?  If  a  trunk  contain- 
ing all  the  jewelry  was  put  on  board  there,  there  can  be  no  dis- 
pute that  it  was  not  delivered;  and  if  it  was  purloined,  defend- 
ants are  liable."  After  calling  the  attention  of  the  jury  to 
the  testimony,  the  court  proceeds  to  say:  ''  These  are  the  only 
points  I  shall  call  your  attention  to;"  thus  leaving  the  jury  to 
infer,  and  doubtiess  they  must  have  so  understood  it,  that  the 
only  matter  worthy  of  investigation,  was  the  delivery  of  the 
goods,  and  their  consequent  embezzlement.  If  this  was  the  or- 
dinary case  of  the  loss  of  goods  intrusted  to  a  common  carrier^ 
there  is  nothing  exceptionable  in  the  charge;  but  it  is  not  so; 
for  it  involves  another  question,  equally  as  important  as  the 
first,  attended  with  equal,  if  not  more  uncertainty;  that  is,  the 
alleged  fraud  arising  from  the  misrepresentation  of  the  plaint- 
iff's agent.  The  defendant  complains,  and  with  great  justice, 
that  the  attention  of  the  jury  was  not  called  to  this  part  of  the 
defense,  in  such  a  manner  as  to  make  it  a  prominent  matter  for 
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inTestigation.  The  tincontradicted  testimonj  is,  that  the  jew- 
eliy,  if  deliyered  at  all,  -was  contained  in  a  trunk  of  the  kind 
generally  used  in  carrying  shoes,  and  was  labeled  ''  William  D. 
Bapp— -glass — ^this  side  up— with  care."  The  latter  is  equiTa- 
lent  to  an  assertion  that  the  trunk  contained  glass;  and,  if  un- 
true, it  was  such  a  fraudulent  misrepresentation  as  will  prevent 
a  recovery  against  the  owner  of  the  ship,  even  if  the  jewelzy 
was  purloined  by  the  captain,  or  any  one  of  the  crew.  A  com- 
mon carrier  is  answerable  for  the  loss,  of  a  box,  or  parcel  of 
goods,  though  he  be  ignorant  of  the  contents,  or  though  those 
contents  be  ever  so  valuable,  unless  he  made  a  special  accept- 
ance. Even  that  principle  has  been  doubted;  but  the  better 
opinion  is,  that  the  carrier  would  be  responsible.  And  this  is 
reasonable;  because  he  can  always  guard  himself  by  a  special 
acceptance,  or  by  insisting  to  be  made  acquainted  with  the  gen- 
eral nature  of  the  articles,  and  of  their  value,  before  he  con- 
sents to  receive  them.  If  he  omits  this,  he  shall  not  escape 
responsibiliiy,  because  of  his  own  negligence.  But  the  rule  is 
subject  to  a  reasonable  qualification;  and  if  the  owner  be  guilty 
of  any  fraud,  or  imposition,  in  respect  to  the  carrier,  as  by  con- 
cealing the  value  or  nature  of  the  article,  or  deludes  him  by 
his  own  carelessness  in  treating  the  parcel  as  a  thing  of  no 
value,  he  can  not  hold  him  liable  for  the  loss  of  his  goods. 
Such  an  imposition  destroys  all  just  claim  to  indemnify;  for  il 
goes  to  deprive  the  carrier  of  the  compensation  he  is  entitled  to, 
in  proportion  to  the  value  of  the  article  intrusted  to  his  care, 
and  the  consequent  risk  he  incurs;  and  it  tends  to  lessen  the 
vigilance  the  carrier  would  otherwise  bestow:  2  Kent's  Com. 
603.  The  qualification  of  the  rule  is  as  important  to  be  ob- 
served, as  the  rule.  It  is  absolutely  necessaiy  for  the  protection 
of  carriers;  who  would  otherwise  be  exposed  to  great  frauds. 
With  what  show  of  justice  can  a  man  ask  to  be  paid  for  an  arti- 
cle of  great  value,  when  he  has  induced  the  carrier,  by  a  false 
assertion,  to  believe  that  it  is  of  much  inferior  value?  It  is 
just,  when  he  asks  compensation  from  the  innocent  owner,  to 
hold  him  strictly  to  his  own  declarations.  He  has  no  right,  in 
order  to  cheapen  the  freight,  which  is  the  usual  inducement,  to 
expose  the  owner  to  an  increased  risk;  as  must  inevitably  be 
the  case,  where  the  nature  and  value  of  the  article  are  studiously 
concealed. 

I  take  a  distinction  between  the  owner  and  the  wrong-doer; 
for,  undoubtedly,  notwithstanding  the  conduct  of  the  plaintiff, 
the  person  who  purloined  the  goods  would  be  responsible  for 
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ibeir  valae,  either  criminally  or  in  a  dvil  suit.  But  it  would  be 
unjust  to  make  the  owner  pay  damages  for  a  loss  which  ma^r 
have  been  the  oonsequence  of  the  fraudulent  act  of  the  shipper, 
by  inducing  a  relaxed  attention,  or  may  have  been  perpetrated 
by  a  confederate  of  his  own.  In  addition  to  the  captain  and 
crew,  there  were  passengers  on  board.  Indeed,  this  is  the  al- 
leged reason  that  the  bill  of  lading,  and  the  label  on  the  trunk, 
were  different  from  the  articles  which  the  trunk  really  contained. 
In  cases  of  common  carriers  where  there  is  no  notice,  the  better 
opinion  seems  to  be,  that  the  party  who  sends  the  goods  is  not 
bound  to  disclose  their  value,  unless  he  is  asked.  But  the  car- 
rier has  a  right  to  make  the  inquiry,  and  to  have  a  true  an- 
swer; and  if  he  is  deceived,  and  a  false  answer  is  given,  he  will 
not  be  responsible  for  any  loss.  If  he  makes  no  inquiries,  and 
no  artifice  is  used  to  mislead  him,  then  he  is  responsible  for  any 
loss,  however  great  the  value  may  be:  Stoiy  on  Bailm.  362. 
But  when  the  shipper  voluntarily  informs  the  carrier  of  the 
value  or  of  the  nature  of  the  article,  what  need  of  further  in- 
quiry? Surely  he  can  not  complain  that  the  carrier  believes  his 
statement  to  be  true.  If  untrue,  it  would  be  a  violation  of 
every  principle  of  common  justice,  to  cast  the  responsibility 
upon  the  innocent  owner,  merely  because  his  agent  puts  faith  in 
the  declarations  of  the  shipper.  And  what  difference  is  there, 
in  effect,  between  the  case  put,  and  labeling  a  box  or  trunk  as 
containing  an  article  differing  in  nature  and  value  from  its  true 
character?  The  one  is  as  likely  to  delude  the  carrier  as  the 
other,  and  is  as  likely  to  be  used  as  a  means  of  fraud. 

After  calling  the  attention  of  the  jury  to  what  it  would  appear 
was  thought  tiie  only  matter  worthy  of  consideration,  the  court 
say:  ''  I  am  requested  by  the  defendant's  counsel  to  charge  you, 
that  it  was  not  the  duty  of  the  captain  of  the  ship  Georgian  to 
ask  what  were  the  contents  of  the  trunk,  confided  to  his  charge, 
at  New  Orleans,  that  it  was  the  duty  of  the  shipper  to  cause  to 
be  placed  on  the  bill  of  lading  the  nature  and  character  of  the 
contents  of  the  trunk;  that  the  shipper  having  put  jewelry  and 
watches  in  a  trunk  ordinarily  used  for  carrying  shoes,  and 
marked  it '  glass,'  would  prevent  a  recovery,  if  fuU  information 
was  not  given  of  its  contents."  To  these  questions  the  court 
answer:  ''If  the  captain  wished  to  know  what  was  in  the  trunk, 
he  was  bound  to  inquire,  unless  deception  was  used  to  mislead 
him;  that  it  was  not  the  shipper's  duty  to  put  upon  the  bill  of 
lading  the  nature  and  character  of  the  contents  of  the  trunk. 
And  if  it  was  so  marked,  and  no  commtmication  made  of  its 
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contents,  it  is  answered  affirmatively."  It  can  not  be  said  that 
these  answers,  tckken  together,  are  wrong  in  the  abstract;  jet 
we  can  not  but  feel  that  thej  are  not  sach  answers  as  were  cal- 
culated to  give  the  desired  information  to  the  jury,  and  that  con- 
nected with  the  remarks  before  made  by  the  court,  they  tended 
to  divert  the  attention  of  the  jniy  from  the  turning-point  of  the 
^use.  It  was  his  (the  captain's)  duty  to  inquire  the  contents  of 
the  trunk,  unless  deception  was  used  to  mislead;  but  what  the 
deception  was,  is  not  explained.  The  court  should  have  in- 
structed the  jury,  that  if  they  believed  what  was  not  disputed, 
that  the  trunk  was  marked  '*  glass,  this  side  up  with  care,"  he 
was  not  bound  to  inquire  the  contents  of  the  trunk;  that  the 
assertion  of  the  shipper,  that  it  contained  glass,  dispensed  with 
any  further  inquiry  as  to  its  contents.  The  party  has  a  right  to 
a  plain  and  intelligible  answer,  predicated  on  the  facts  in  evi- 
dence. And  if  after  giving  the  charge  a  fair  construction,  it 
tends  to  mislead  the  jury,  by  inducing  them  to  believe  that  there 
is  but  one  point  of  defense,  when  in  truth  there  are  two,  and  the 
point  omitted  the  most  uncertain,  the  cause  should  be  remanded 
for  another  hearing.  The  trunk  being  labeled  "  glass,"  it  is  in- 
cumbent on  the  shipper  to  explain,  why  it  was  so  marked;  and 
this  the  witness  has  endeavored  to  do,  by  saying  it  was  purposely 
so  done,  for  reasons  given  by  him,  and  that  the  contents  of  the 
trunk  were  made  known  to  the  captain.  But  this,  which  is  the 
debatable  ground,  is  positively  denied;  and  some  circumstances 
exist  on  both  sides,  which  give  a  color  of  truth  to  the  respective 
statements.  Whilst  it  is  admitted,  that  public  policy  requires 
that  common  carriers  should  be  held  to  an  extraordinary  respon- 
sibility, it  is  necessary  to  watch,  with  increased  vigilance,  the 
conduct  of  the  owner  of  the  goods.  It  should  be  free  from  the 
suspicion  of  fraud  or  deception.  The  carrier  is  in  the  nature  of 
an  insurer,  and  he  has  a  right  to  a  true  account  of  the  character 
and  value  of  the  goods  he  insures,  and  has  a  right  to  be  pro- 
tected against  imposition  or  misrepresentation  of  the  nature 
and  value  of  the  articles  intrusted  to  his  care. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

Liability  of  Carrier  when  Goods  are  kot  Entered  and  paid  for  accord- 
ing to  their  value:  Cole  v.  Goodwin,  22  Am.  Dec.  470.  The  question  of  the 
power  of  a  carrier  to  limit  his  liability  by  notice  is  discossed  in  the  note  to 
that  case. 

Cited  in  a  <fr  A,  B,  B.  Co,  v.  Baidcojif,  16  Pa.  St.  78,  to  the  point  that  a 
shipper  is  not  bound  to  disclose  the  character  and  value  of  a  parcel  unless 
inquired  of  by  the  carrier,  in  which  case  he  must  answer  truly;  cited  also  in 
Pa,  B,  B .  Co.  V.  Berry,  68  Id.  278,  upon  the  point  that  if  a  charge  as  a 
whole  tends  to  mislead  the  jury  it  is  error. 
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PuGH  V.  Good. 

(t  WaZ»  AMD  BOWXABT,  66.] 

Pabv  Pxbjpobmahcs  of  Pabol  Cortbaot  fob  thb  Sale  and  CoitrwKrAmm 
OF  Land  entitles  either  party  to  the  right  to  demand  a  specific  perform* 
anoe  thereof. 

Dblivxbt  of  Po88ss8ioir  TO  A  VxiTDKS  pursuant  to  the  contract  is  a  part  per- 
fonnance. 

PoflscssioN  of  a  Lessee  of  the  Vendee  is  also  That  of  the  Latter,  and 
the  equitable  estate  thereby  created  may  be  taken  in  execution  upon  a 
Judgment  against  the  vendee. 

Tbovoh  the  Foubth  Section  of  the  Statute  of  Frauds  of  England, 
upon  which  the  doctrine  of  the  effect  of  part  performance  of  a  parol  con- 
tract for  the  sale  of  lands  is  founded,  is  omitted  from  the  statute  as  en- 
acted in  the  state  of  Pennsylvania,  yet  that  doctrine  as  declared  by  the 
courts  of  chancery  in  England  is  recognised  as  a  part  of  the  law  of  that 
states 

Appeal.  In  1836,  Gk)od  entered  into  a  contract  with  Yerkes 
for  the  purchase  from  the  latter  of  a  lot  of  land.  The  contract 
wJEis  a  verbal  one,  in  pursuance  of  which  Good  entered  into  pos- 
session. Upon  the  twenty-ninth  of  June,  1836,  Evelina  Burson 
recovered  a  judgment  against  Good  for  the  sum  of  two  hundred 
and  seventy-five  dollars.  Upon  the  first  day  of  April,  1837, 
Yerkes  executed  a  deed  to  Good  for  the  property  embraced 
within  the  parol  contract  mentioned  above.  Upon  the  fifth  day 
of  July,  1837,  Pugh,  the  appellant,  recovered  a  judgment  against 
Good  for  three  hundred  and  thirty-five  dollars.  Both  judg- 
ments being  duly  entered,  the  lot  was  sold  under  a  writ  of 
venditioni  esqxmaa.  Evelina  Burson  claimed  the  right  to  have 
her  judgment  first  satisfied  out  of  the  proceeds.  It  was  admitted 
that  in  that  case  there  would  be  no  money  out  of  which  to  satisfy 
the  judgment  of  Pugh.  The  lower  court  granted  a  rule  in  favor 
of  Evelina  Burson  to  show  cause.     Pugh  appealed. 

Boss,  for  the  appellant. 

Dubois,  contra. 

By  Court,  Gibson,  C.  J.  It  requires  but  a  glance  at  the  de- 
cisions of  this  court,  to  see  that  we  have,  from  the  first,  im- 
plicitly followed  the  decisions  on  the  British  statute  of  frauds, 
as  guides  to  the  interpretation  of  what  we  supposed  to  be  our 
own.  The  British  statute,  though  prior  to  Mr.  Penn's  charter, 
seems  not  to  have  been  considered  as  extended  to  Pennsylvania; 
and  our  own  statute  was  enacted  so  late  as  1772;  yet  it  may  be 
doubted  whether  before  that  time  a  legal  estate  of  freehold 
might  not  have  been  created  here  by  liveiy  and  seisin,  or  by  a 
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parol  conveyanoe.  However  that  may  be,  we  find,  in  Thomson 
▼.  White,  1  Dall.  426  [1  Am.  Deo.  256],  which  was  determined 
in  1789,  Chief  Justice  McEean,  copiously  quoting  the  decisions 
on  the  British  statute,  and  declaring,  in  accordance  with  their 
spirit,  that  as  the  act  of  assembly,  as  well  as  the  statute,  was 
made  to  preyent  frauds  equally  with  perjuries,  it  should  be  ex- 
pounded liberally  and  beneficially,  ''for  the  suppression  of 
cheats  and  wrongs."  "  Whether  the  courts  of  chanceiy,"  said 
Chief  Justice  Tilghman,  in  Ebert  y.  Wood,  1  Binn.  218  [2  Am. 
Dec.  486],  ''  have  gone  further  than  they  ought,  in  thus  giying 
efScacy  to  a  parol  agreement  concerning  land,  we  do  not  think 
ourselyes  at  liberty  now  to  inquire,  because  the  principles  I 
have  mentioned  have  been  adopted  by  this  court,  and  long  con- 
sidered the  law  of  the  land;  and  to  question  them  now,  would 
shake  many  titles  acquired  under  their  authority."  "It  is  too 
late,"  said  Mr.  Justice  Yeates,  in  Smith  v.  Potion,  1  Serg.  &  B. 
84,  ''  to  inquire,  at  this  day,  into  the  propriety  of  our  adoption 
of  the  British  decisions,  that  agreements,  in  part  executed,  are 
taken  out  of  the  statute  of  frauds  and  perjuries.  Statutes  made 
to  prevent  frauds,  are  not  designed  to  protect  them.  Wanting 
a  court  of  chanceiy ,  we  have  admitted  its  rules  in  certain  cases,  to 
prevent  an  absolute  failure  of  justice,  although  we  differ  in  the 
mode  of  relief.  A  system  has  thus  grown  to  maturity,  estab- 
lished by  repeated  decisions,  and  recognized  by  the  constitution, 
as  the  chancery  powers  usually  exercised  in  the  courts  of  law." 
Other  dicta  of  the  sort  might  be  cited;  but  as  the  judges  whose 
sentiments  I  have  quoted  were  among  the  foremost  of  those 
who  laid  the  foundations  of  our  jurisprudence,  I  submit  that 
their  authority  alone  ought  to  restrain  us  from  catching  at  an 
accidental  difference  of  enactment,  in  order  to  sever  our  inter- 
pretation, in  other  respects,  from  that  of  the  British  chancellors, 
on  a  supposition,  whether  founded  or  not,  that  they  went  orig- 
inally too  far,  especially  as  our  legislature,  in  following  the 
words  of  their  statute,  as  far  as  the  circumstances  of  our  prop- 
erty would  permit,  must  have  had  in  view  the  benefit  to  be  de- 
rived from  a  settled  construction.  That  the  British  construc- 
tion was,  in  fact,  adopted,  is  shown  by  the  preceding  quotations; 
and,  indeed,  we  can  not  open  one  of  our  cases  on  the  subject, 
without  being  satisfied  of  the  fact,  that  no  difference  between 
part  performance  under  the  original  statute,  and  part  perform- 
ance under  our  imperfect  copy  of  it,  has  before  been  attempted; 
or  without  seeing  that  British  precedents,  for  such  a  case,  have 
been  as  freely  appealed  to  as  our  own.     The  only  apparent  ex- 
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oeption  to  this,  is  found  in  Todd  ▼.  PfauiZy  3  Yeates,  179,  in 
which  it  was  said,  that  the  Engliflh  cases  of  specific  perform- 
ance are  not  strictly  applicable  to  agreements  of  considerable 
standing  here,  where  lands  are  less  stationary  in  value  than  th^ 
are  in  an  old  country;  but  tbat  was  evidently  said  with  a  view, 
not  to  what  constitutes  part  performance  under  the  statute  of 
frauds,  but  to  laches  which  would  induce  a  chancellor  to  with- 
hold  his  assistance  from  the  execution  of  the  contract,  inde- 
pendently of  it. 

But,  as  regards  part  performance,  what  reason  was  there  for 
a  difference  of  construction  originally?  Our  statute  is  a  tnm* 
script  of  the  first  three  sections  of  the  British  act;  but  what  is 
thought  to  be  of  importance  is,  it  omits  the  fourth  section, 
which  declares,  that  *'  no  action  shall  be  brought  to  charge  any 
person,  upon  any  contract  or  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them — unless  the 
agreement,  on  which  such  action  shall  be  brought,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  by 
some  person  thereunto  by  him  properly  authorized;"  and  hence 
it  is  thought,  by  some,  that  there  is  less  occasion  for  departing 
from  the  letter,  here,  than  there  is  in  England,  where  an  action 
at  law  for  the  breach  of  the  contract  is  prohibited.  But  was  it 
ever  doubted,  that  if  the  contract  had  never  been  decreed  spe- 
cifically, compensation  must  necessarily  have  been  given,  as  an 
equivalent  for  it,  by  the  courts  of  equity,  to  which  the  letter  of 
the  section  did  not  extend  ?  Those  who  object  entirely  to  the 
doctrine  of  specific  execution  for  part  performance,  do  so  on  the 
ground  that  the  proper  relief  would  be  compensation,  in  all 
cases,  and  nothing  else.  Such,  at  least,  was  the  notion  of  Lord 
Alvanley,  in  Forster  v.  Hale^  3  Ves.  713.  Had,  therefore,  the 
fourth  section  of  the  British  statute  been  enacted  here,  compen- 
sation must  have  been  attainable  in  our  courts  by  an  equitable 
action,  not  indeed  ''  upon  the  contract,"  as  forbidden  by  the  stat- 
ute, but  collateral  to  it;  and  as  readily  as  it  could  be  by  a  bill 
in  equity,  for  which  we  have  often  made  such  an  action  a  sub- 
stitute; for  no  communiiy  could  long  bear  the  oppression  of  an 
unflinching  enforcement  of  this  section.  The  justice  of  this 
remark  is  put  in  a  strong  light,  by  Mr.  Justice  Huston,  in 
Clarke  v.  Vankirk^  14  Serg.  &  B.  354.  I  take  it,  therefore,  that 
an  equitable  action  to  restore  the  parties  to  their  former  condi- 
tion, would  have  lain  from  the  necessity  of  the  case. 

But  what  is  of  infinitely  more  importance  is  the  imdoubted 
fact,  that  it  is  exclusively  on  the  prohibitoiy  effect  of  this  same 
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omitted  section  that  zeeiBtance  to  specific  execution  for  part  per- 
foimance  has  erer  been  made  in  the  British  courts;  on  what 
prohibition  it  has  been  made  in  ours  is  nowhere  distinctly 
asserted;  but  the  want  of  a  statute  foundation  for  such  resist^ 
anoe,  certainly  does  not  add  to  its  force.  I  know  not  whether 
this  very  material  fact  has  occurred  to  the  profession.  I  incline 
to  think  that  no  difference  of  enactment  betwixt  the  British 
statute  and  our  own  in  regard  to  executory  sales  of  land,  has 
been  suspected;  yet  nothing  is  more  certain  than  that  the  whole 
doctrine  of  part  performance  rests  on  this  fourth  section  in  the 
British  courts,  for  no  other  part  of  their  statute  makes  writing 
essential  to  the  validity  of  such  sales.  The  first  section,  indeed, 
like  our  own,  declares  estates  created  by  livery  and  seisin,  or  by 
parol,  to  be  of  no  greater  effect  in  law  or  in  equity,  than  estates 
at  will;  but  that  plainly  regards  conveyances  or  contracts  exe- 
cuted, and  not  contracts  executory,  whose  enforcement  requires 
the  power  of  a  chancellor.  Mr.  Roberts,  Mr.  Newland,  and  per- 
haps every  other  writer  on  the  statute  have  arranged  the  cases  on 
the  subject  of  part  performance  under  the  fourth  section,  while  the 
cases  of  conveyances  executed  have  been  arranged  by  them  under 
the  first.  The  one  annuls  a  parol  agreement  for  a  written  convey- 
ance, while  the  other  annuls  a  parol  bargain  and  sale  which  had 
been  entirely  valid  during  the  interval  between  the  statute  of 
uses  and  the  statute  of  enrollments:  2  Inst.  675;  and  which,  by 
reason  of  the  customs  and  privileges  of  certain  boroughs,  had 
not  been  entirely  cut  up  before  the  act  in  question:  Roberts  on 
Frauds,  270.  Nor  did  any  act  at  the  time  of  our  own  statute  of 
frauds  require  all  conveyances  in  Pennsylvania  to  be  in  writing 
without  exception.  But  that  the  fourth  section  is  the  one 
which  bears  on  executory  sales  of  land  in  England,  is  shown  by 
WkUbread  v.  Brochhurst,  1  Bro.  Ch.  416,  in  which  the  case  was 
made  to  turn  distinctly  on  it,  and  in  which  Lord  Thurlow  said, 
''that  though  this  clause  of  the  statute  declares  that  no  action 
shall  be  sustained  on  any  contract  or  sale  of  land  unless  the 
agreement  shall  be  in  writing,  and  attended  with  the  forms 
therein  required,  yet  that  the  court  had  adopted  the  provisions 
of  the  statute  so  far  as  to  permit  it  to  be  pleaded  to  biUs  for  the 
performance  of  agreements:"  S.  P.,  1  Pow.  on  Con.  270.  No 
English  lawyer  would  have  thought  of  putting  such  a  case  on 
any  other  foundation;  and  had  it  not  been  for  the  existence  of 
that  section,  we  should  never  have  heard  of  an  objection  to  the 
specific  enforcement  of  a  sale  of  land,  merely  because  the  agree- 
ment Tested  in  parol.    Yet  I  would  not  have  it  thought  for  an 
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instant  that  such  an  agreement  must  necessarily  be  enforced 
here  in  all  cases,  or  that  it  does  not  stand  on  the  same  footing  by 
force  of  our  decisions,  as  it  does  in  England  by  force  of  the 
statute.  I  would  account  for  the  existence  of  the  doctrine  here 
as  we  account  for  that  provision  of  the  third  and  fourth  Anne, 
which  gives  the  drawee  of  a  promissory  note  an  action  on  it, 
though  the  other  x>arts  of  that  statute  have  been  supplied  by  an 
act  of  our  own;  and  like  that  provision,  I  would  hold  the  par- 
ticular clatise  in  the  fourth  section  of  the  British  statute  of 
frauds  to  have  been  extended  here  by  adoption,  had  not  this 
court,  very  inconsistently,  I  think,  held  it  otherwise  in  BeU  v. 
Andrews,  4  Dall.  152. 

As  it  is,  we  must  take  that  clause  with  its  equitable  exceptions 
to  be  part  of  our  peculiar  common  law  adopted  in  analogy  to 
the  British  statute,  as  we  take  the  doctrine  of  charitable  uses  to 
be  adopted  in  analogy  to  the  statute  of  that  name;  or  if  it  must 
necessarily  have  a  statute  foundation,  we  must  forcibly  engraft 
it  on  that  clause  of  our  act  which  limits  the  effect  of  a  parol 
conveyance  to  the  creation  of  an  estate  at  will,  though  there  be 
great  difficulty  in  doing  this;  for  though  the  words  are  that 
such  an  estate  shall  have  no  greater  effect  ^'  in  law  or  equity," 
the  purpose  was  not  to  prevent  chancery  from  adding  the  legal 
title  to  an  equitable  estate;  for  the  legislature  were  dealing,  not 
with  an  agreement,  but  with  what  was  already  a  legal  title. 
Beside,  if  the  purpose  had  been  to  prohibit  a  parol  agreement, 
it  would  have  been  equally  attained  by  declaring  it  invalid  at 
law,  as  was  done  by  the  fourth  section  of  the  British  statute; 
and  the  addition  of  the  words  "  in  equity,"  seems  to  be  one  of 
those  redundancies  which  are  common  in  the  language  of  legis- 
lation. But  whether  we  take  the  doctrine  of  part  x>erformance 
to  be  an  emanation  from  the  interpretation  of  the  omitted 
British  section,  or  an  exception  to  the  letter  of  our  own;  it  is 
certain  that  no  positive  injunction  is  more  unnecessarily  violated 
by  it  here  than  it  is  in  England.  Indeed,  the  difficulty  with  us 
is  not  BO  much  to  avoid  such  a  violation,  as  to  discover  any  rule 
of  positive  enactment  which  might  be  the  subject  of  it;  and  our 
courts  ought  not,  therefore,  on  that  accotmt,  to  feel  themselves 
the  more  trammeled  in  the  administration  of  equitable  relief. 

Now  though  it  was  held  by  this  court  in  the  case  of  AUen'% 
Estate,  1  Watts  &  S.  383,  that  delivering  possession  of  a  x)ortion 
of  the  land,  is  not  part  performance,  and  though  it  seems  to 
have  been  conceded  there  that  delivery  of  the  whole  would  be 
BO,  yet  the  point  has  not  till  now  come  before  this  court  directly 
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for  adjudication.  Oonsidering  the  question  tiien  to  be  an  open 
one  as  respects  our  own  decisions,  it  is  a  concession  to  those  who 
doubt  the  propriety  of  specific  performance  in  every  case,  to  put 
it  on  the  basis  of  the  fourth  section  of  the  British  statute,  but 
for  which,  a  parol  contract  of  sale  might  be  enforced,  whether 
it  were  partiy  executed  or  not.  But  the  authorities  make  short 
work  with  the  question  even  on  that  ground.  It  would  be  a 
waste  of  time  at  the  end  of  one  hundred  and  fifty  years  from 
the  first  enactment,  to  pass  the  cases  in  review  in  order  to  ar- 
rive at  its  interpretation,  when  their  results  have  been  so  care- 
fully collected  by  the  text-writers.  Now  that  delivery  of  pos- 
session alone  is  part  performance,  has  been  affirmed  in  1  Pow. 
on  Con.  299;  Newland  on  Con.  181;  Sugd.  on  Vend.  105;  1 
Fonb.  175;  1  Madd.  Ch.  803;  Bob.  on  Frauds,  147;  4  Kent,  451; 
and  2  Story's  Eq.  Jur.,  c.  18,  sec.  761.  ''Whether  posses- 
sion be  an  unequivocal  act  amounting  to  part  performance," 
said  Lord  Manners  in  Eine  v.  BcU/e,  2  Ball  &  B.  174,^ 
**  must  depend  on  the  transaction  itself.  If  it  be  distinctiy 
referred  to  the  contract  alleged  in  the  pleadings,  I  think  no 
case  has  denied  that  it  is  part  performance:  the  defendant  is 
protected  from  liability  as  a  trespasser,  and  the  plaintiff  is  dis- 
abled from  dealing  with  any  other  person."  After  the  concur- 
rent opinions  of  such  men,  brought  down,  as  in  the  last  case, 
to  a  recent  period,  it  would  be  presumptuous  in  me  to  defend 
the  cases  on  original  grounds;  but  it  is  proper  to  remark,  that 
one  of  the  arguments  against  making  possession  part  perform- 
ance, is  weakened  here,  instead  of  being  strengthened  by  the 
absence  of  the  omitted  section;  for  if  it  be  necessary  in  Eng- 
land to  break  through  the  statute  in  order  to  prevent  the  vendee 
from  being  made  a  trespasser,  how  much  more  readily  may 
parol  evidence  be  admitted  here,  where  there  is  no  express  pro- 
hibition of  the  contract  in  those  sections  of  the  statute  which 
we  have  adopted.  Certainly  nothing  is  said  in  them  about  a 
written  memorandum  of  the  bargain  signed  by  the  party  to  be 
charged;  the  want  of  which  has  been  the  obstacle  to  specific 
performance  in  the  English  cases;  and  if  the  contract  may  be 
proved  by  parol  to  foimd  an  action  for  damages  on  it,  why  may 
ii  not  be  proved  by  parol  to  found  a  decree  of  specific  execution 
on  it?  It  was  because  the  British  statute  forbade  the  courts  of 
law  to  sustain  an  action  on  it,  that  the  court  of  chancery  thought 
the  remedy  by  bill  for  performance  within  the  equity  of  prohi- 
bition; and  where  there  is  no  express  prohibition  for  the  one 
purpose,  there  can  be  no  implied  prohibition  for  the  other. 

1.  a  BaU  h  B.  843. 
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But  this  is  reixinimg  to  groimd  already  explored.    Sir  William 
Chnnt,  however,  seems,  in  Buckmaster  t.  Earrop^  7  Yes.  431,*  to 
have  rejected  the  argnment  drawn  from  the  protection  of  the 
▼endee,  and  to  have  considered  that  the  application  most  come 
from  him  by  whom  the  agreement  has  been  partly  performed; 
bat  Whaley  ▼.  Bagnel,  6  Bro.  P.  0.  45,'  on  which  he  relied, 
does  not  bear  him  oat;  for  though  the  bill  which  was  dismissed 
in  that  case  was  by  him  who  had  not  done  the  acts,  they  were 
evidently  preparatory  to  the  formation  of  the  contract,  and  not 
done  in  part  performance  of  it;  so  that  the  result  must  haye 
been  the  same  had  the  application  come  from  the  other  side. 
Beside,  it  is  not  easy  to  see  how  a  yendee  who  has  taken  posses- 
sion on  the  faith  of  the  vendor,  is  not  as  much  defrauded  by 
being  tamed  out  in  winter  or  subjected  to  mesne  profits  and 
the  costs  of  an  ejectment  in  case  of  resistance,  as  he  who  de- 
livered it  would  be  by  a  rescission  on  the  contract;  and  it  is  still 
more  difficult  to  see,  upon  the  all-pervading  principle  of  mutu- 
ality which  governs  a  chancellor  wherever  he  is  left  at  liberty  to 
act  on  principles  of  general  equity,  why  the  contract  would  be 
executed  in  behalf  of  the  one  party,  if  it  would  not  be  executed 
in  behalf  of  the  other.     Such  is  the  principle  of  Bromley  v. 
Jefferies,  2  Vem.  415,  in  which  equity  refused  to  execute  a  cove- 
nant by  a  daughter's  father  that  her  husband  should  have  hia 
estate  for  one  thousand  five  himdred  poimds  less  than  any  other 
person  would  be  willing  to  give  for  it,  because  the  husband  was 
not  bound  to  take  it  at  any  price;  and  for  a  similar  reason  it 
was  held  in  Flight  v.  Bolland,  4  Buss.  298,  that  a  suit  for  specific 
performance  can  not  be  maintained  by  an  infant.     So  a  son's 
bill  to  enforce  a  covenant  by  his  father  who  was  tenant  for  life, 
was  dismissed  in  Armiger  v.  Clarke,  Bunb.  Ill,  because  the  son 
himself  was  not  bound.     The  only  exception  to  the  principle  is 
one  which  has  been  made  by  the  positive  words  of  the  omitted 
section  of  the  statute  under  consideration,  which  declares  it  to 
be  sufficient  in  the  case  of  a  written  agreement  that  it  be  signed 
by  the  party  to  be  charged;  but  the  consequent  dispensation 
with  the  principle  of  mutuality,  though  perhaps  unavoidable, 
was  censured  by  Lord  Redesdale  in  Lawrenson  v.  Butler^  1  Sch. 
&,  Lef.  13,  as  an  unnecessary  departure  from  the  general  princi- 
ple.    Such  a  case,  however,  is  an  exception  which  proves  the 
rule,  and  furnishes  no  precedent  for  a  case  in  which  the  agree- 
ment is  not  pretended  to  be  in  writing  or  signed  by  any  one» 
and  which  the  words  of  the  statute  do  not  embrace.     The  dis* 

1.  7  Vm.  341.  a.  1  Bro.  P.  a  S4S. 
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tinctdon  attempted  bj  Sir  William  Gtrant,  therefore,  is  ground- 
less; and  the  vendee  as  well  as  the  vendor  may  insist  on  a 
specific  execution  of  the  contract  for  part  performance  by  de- 
livery of  possession  alone. 

As  a  criterion,  no  objection  can  be  made  to  it  which  may  not 
as  plausibly  be  made  to  possession  with  payment  of.  purchase 
money  or  expenditure  in  improvements  superadded.  Though 
the  possession  be  shown  to  have  been  given  in  reference  to  some 
existing  contract,  it  is  true  that  the  terms  of  the  bargain  must 
still  be  proved  by  parol;  and  hence  the  fears  of  perjury  which 
were  entertained  by  the  framers  of  the  statute.  But  would  not 
the  same  necessity  for  parol  proof  of  terms,  and  the  same  danger 
of  perjury  exist,  if  the  purchase  money  were  paid  or  improve- 
ments were  made?  If  loss  of  possession  may  be  compensated, 
so  may  expenditure,  the  difference  being  only  in  the  degree;  and 
it  is  conceded  on  all  hands  that  it  is  proper  to  go  beyond  com- 
pensation wherever  a  rescission  of  the  contract  would  be  a  fraud. 
Now  it  is  absolutely  necessary  to  establish  some  definite  measure 
of  part  performance,  or  abandon  the  remedy  by  sx>ecific  execu- 
tion altogether;  for  there  would  be  neither  stability  of  decision 
nor  security  of  title  without  it;  and  nothing  seems  so  well 
adapted  to  the  end,  or  so  little  susceptible  of  perjury,  as  the 
notorious  and  unequivocal  act  of  parting  with  the  possession. 

We  therefore  see  no  obstacle  in  the  way  of  falling  in  with 
the  current  of  the  English  decisions,  by  holding  delivery  of  pos- 
session pursuant  to  the  contract  to  be  the  test  of  part  perform- 
ance; and  what  remains  to  be  done,  is  to  apply  it  to  the  circum- 
stances of  our  case.  The  vendee  did  not  himself  take  actual 
possession;  but  it  was  shortly  afterwards  taken  by  one  to  whom 
he  had  leased  the  premises,  and  who  had  been  the  agent  of  the 
vendor  to  deliver  the  possession  to  the  vendee.  Having  per- 
formed his  office  in  the  first  place,  he  was  at  liberty  to  become 
the  vendee's  tenant  in  his  own  right;  and  as  his  possession  was 
that  of  his  lessor,  there  was  an  equitable  estate  in  the  latter 
which  was  bound  by  the  subsequent  judgments.  The  money  in 
court,  therefore,  was  properly  awarded  to  Evelina  Burson,  the 
senior  judgment  creditor. 

Decree  affirmed. 


Past  Pxbfobmanob  ov  Pabol  Gohtraot  vqk  Sals  or  Ulsdb  will 
ble  the  vendor  to  bring  an  action  thereon:  LirueoU  v.  McInUre^  33  Am.  Deo. 
002,  the  note  to  which  contains  the  cases  heretofore  reported  in  this  series. 

Epfbct  of  Dxlivsbt  ov  Possession  to  Entitlx  Party  to  specific  per* 
fonnanoe  of  pftrol  oontract  for  sale  of  lands.    The  principal  case  is  followed 
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in  WiUkLmv.  Landman, SWAiAmk B. 56; Bosi^ appeal, 9"^ St.  4St!;Iieedy. 
Reed,  12  Id.  121;  Moore  v.  SnuiU,  19  Id.  467;  Rider  ▼.  MomI,  46  Id.  378;  the 
delivery.of  posseBsion  must  be  open  and  notorious:  Bratody  ▼.  Brawdy,  7  Id. 
160;  dted  also  in  Mwrphy  v.  Hvbert,  Id.  424,  to  show  that  a  trust  in  rala- 
tion  to  land  niay  be  created  by  paioL 


White  v.  HoPKiNa 

(3  Watts  amd  Bkbokaitt,  90.] 

II6iJ>BB-ov  A  Bill  ot  Ezchaivob  Who  has  Reckived  ot  thx  Dkawxb  a 
Nbw  Bill  for  a  part  of  the  amount  and  has  given  time  to  the  drawer  to 
pay  the  balance,  does  not  thereby  release  the  acceptor,  though  the  latt«r 
accepted  the  bill  merely  for  the  acoonunodation  of  the  drawer,  of  which 
fact  the  holder  was  informed. 

Formal  Bslbabb  or  Drawer  bt  the  Holder  ot  a  Bill  ot  Exohaitob 
is  no  release  of  the  acceptor,  unless  such  discharge  of  the  bolder  waa 
made  in  consideration  of  payment  or  other  satisfaction  by  which  the  bill 
was,  to  all  intents  and  purposes,  paid. 

AasuMPBiT.  Action  upon  a  bill  of  exchange  drawn  upon 
White  in  favor  of  Hopkins  and  accepted  by  the  former.  The 
bill  was  drawn  by  one  Foster.  The  defendant  filed  an  affidavit 
of  defense,  setting  forth  that  the  bill  had  been  accepted  solely 
for  the  accommodation  of  Foster,  which  fact  was  known  to  the 
holder,  and  that  Hopkins  had,  since  the  acceptance  by  defend- 
ant, received  the  draft  of  Foster  upon  other  parties  for  a  portion 
of  the  amount  of  the  bill  and  had  agreed  to  wait  six  months  for 
the  balance.  Judgment  for  plaintiffs  was  entered  upon  the  in- 
sufficiency of  the  facts  disclosed  in  the  affidavit. 

Meredith,  for  the  plaintiff  in  error. 

Ebod,  contra. 

By  Court,  Kennbdt,  J.  The  plaintiflh  in  error  were  sued  in 
the  court  below,  upon  their  acceptance  of  a  bill  of  exchange, 
which  was  done  without  consideration,  merely  for  the  accommo- 
dation of  J.  E.  Foster,  the  drawer.  The  bill  bears  date  at  Phil- 
adelphia, the  twenly-third  of  March,  1839,  and  directs  the  de- 
fendants, J.  White  &  Co.,  to  pay,  six  months  after  the  date 
thereof,  to  the  order  of  Hopkins  &  Brother,  the  plaintiffs,  the 
sum  of  eight  hundred  and  fifty-three  dollars  and  tweniy  cents. 
The  suit  was  brought  to  December  term,  1839,  of  the  court 
below;  and  the  defense  set  up  was,  that  the  bill  was  accepted 
by  the  defendants  below,  without  consideration,  and  solely  for 
the  accommodation  of  the  drawer;  that  the  plaintiffs  below,  with 
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a  full  knowledge  of  this  fact,  on  or  about  the  twenty-eighth  of 
January,  1840,  accepted  and  received  from  the  drawer  of  the 
bill,  his  draft  on  Beynolds  &  Mosier  for  two  hundred  and 
seTenly-one  dollars  on  accoxint  of  the  said  bill,  and  agreed  with 
the  drawer  to  wait  six  months  for  the  balance  or  residue  of  said 
bill,  which  six  months  would  not  expire  until  the  end  of  July 
following.  The  court  below,  however,  was  of  opinion  that  this 
matter  formed  no  bar  to  the  plaintiffs'  further  maintenance  of 
their  action,  and  therefore  rendered  a  judgment  in  their  favor. 
It  is  admitted  by  the  counsel  for  the  plaintiffs  in  error,  that  the  de- 
fense set  up  below  does  not  go  to  discharge  or  release  them  from 
all  liability  on  their  acceptance,  but  that  they  are  entitled,  under 
it,  to  claim  the  same  indulgence,  for  making  payment  of  the 
bill,  that  was  granted  by  the  defendants  in  error  to  the  drawer, 
by  virtue  of  their  agreement  made  with  him  on  or  about  the 
twenty-eighth  of  January,  1840.  It  would  indeed  be  vain  to 
claim  that  they  were  released  thereby;  for  it  would  be  running 
counter  to  the  principle  settled  by  this  court  in  the  case  of  The 
Monigmiery  Bank  v.  Walker,  9  Serg.  &  B.  229;  12  Id.  382« 
There  it  was  ruled,  that  the  holder  of  a  negotiable  note  did  not 
discharge  the  drawer  by  giving  time  to  the  indorser,  although 
the  holder  knew  at  the  time  he  obtained  the  note,  by  discount- 
ing it,  that  it  was  drawn  exclusively  for  the  accommodation  and 
benefit  of  the  indorser.  ''  We,"  says  Chief  Justice  Tilghman, 
in  delivering  the  opinion  of  the  court,  "  assume  this  broad  prin- 
ciple, that  the  man  who  draws  a  promissory  note  for  the  purpose 
of  negotiation  must  stand  to  it.  He  has  placed  himself  in  the 
situation  of  principal,  and  shall  not  afterwards  escape,  by  alleg- 
ing that  he  was  but  a  surety:"  12  Serg.  &  B.  883.  What  is  here 
said  of  the  accommodation  drawer  of  a  negotiable  note,  may  be 
predicated  of  the  accommodation  acceptor  of  a  bill  of  exchange. 
The  acceptor  is  the  principal  in  the  latter  case,  and  must  be 
looked  to  first  for  payment,  before  recourse  can  be  had  to  the 
drawer:  Eeylyn  v.  Adamson,  2  Burr.  674;  Doug.  249;^  Smiih  v. 
Knox,  3  Esp.  47;  Clark  v.  Devlin,  3  Bos,  &  Pul.  366;  FhUpot 
V.  BrimU,  4  Bing.  720;  Pownal  v.  Ferrand,  6  Bam.  &  Oress.  442. 
Therefore  if  the  holder  of  a  bill  of  exchange,  accepted  for  the 
accommodation  of  the  drawer,  takes  a  cognovit  from  the  drawer 
for  payment  by  installments,  he  does  not  thereby  discharge  the 
acceptor;  whether  he,  at  the  time  of  taking  the  bill,  knew  it  was 
an  accommodation  bill  or  not:  See  Fenium  v.  Focock  6<  oZ.,  6 
Taunt.  192.    In  general,  the  liability  of  the  acceptor  can  not  be 
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released  or  discharged,  otherwise  than  by  agreement,  release,  or 
payment:  See  Chitty  on  Bills,  889,  and  the  authorities  there 
cited.  Hence  even  a  formal  release  of  the  drawer,  by  the  holder 
of  the  bill,  will  not  discharge  the  acceptor  from  his  liability  to 
the  holder,  unless  such  release  be  founded  on  payment,  or  satis* 
faction,  made  in  some  way,  by  the  drawer  to  the  holder.  See- 
ing, then,  that  the  acceptor  can  not  claim  a  discharge  from  the 
release  given  by  the  holder  to  the  drawer,  it  is  difficult  if  not 
wholly  impossible  to  discover  upon  what  principle  he  can  claim 
to  have  any  indulgence,  in  regard  to  the  payment  of  the  bill, 
that  may  be  given  by  the  holder  to  the  drawer,  extended  to  him- 
self. For  the  reason  why  the  release  shall  not  inure  to  the  ben- 
efit of  the  acceptor,  is,  because  he  has  chosen  to  make  himself 
the  principal  debtor,  the  one  to  whom  the  holder  must  first  look 
for  payment;  and  thus  to  make  the  drawer  merely  a  surety  to 
the  holder,  so  that  the  last  may  therefore  deal  with  the  drawer, 
who  is  the  eureiy,  as  he  pleases;  and  it  can  not  in  any  way  preju- 
dice or  injure  the  rights  of  the  acceptor.  Beside,  what  is  the 
difference  in  principle,  I  would  ask,  between  a  release  forever 
from  payment  of  the  bill,  and  a  temporary  indulgence  granted 
for  that  purpose,  to  the  drawer?  The  former  is  an  absolute 
and  unlimited  dispensation  or  exemption  from  payment  of  the 
bill  forever;  whereas  the  latter  is  a  limited  or  qnidified  dispen- 
sation from  the  payment  of  it.  And  it  would  certainly  be 
strange  if  the  acceptor  could  claim  the  benefit  of  the  one  and  not 
the  other.  We  therefore  think  the  judgment  ought  to  be 
affirmed. 
Judgment  affirmed. 

AOCOMICODATION  AOOEFTOB  NOT  DfflCHAHffKD  BT  Iin>UIX»SirOB  TO  DaAWIBS 

Bee  Lambert  v.  8<mdford^  18  Am.  Dec.  149;  Ohpper  v,  UnUm  Bank^  16  Id.  2Mi, 
See  also  note  to  Bank  qf  JIfontgomery  v.  WcUker,  11  Id.  717. 
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FeLDEB  V.  BONNESTF. 

[2  MoMnzAAM'i  Law,  44.] 

Kcw  Tbial  will  be  Gbantbd  Mors  Rbadilt  fob  Bbbob  ih  DsawaQ 

QuEsnoirs  of  Location  of  boondftry  lines,  inaamnoh  as  snoh  qnestioiit 

are  l^;al  in  their  character. 
Katubal  Bounbabies  Pbjbyail  Bzoeft  whbv  thxt  abb  Bvyblofbd  nr 

Doubt,  in  which  case  artificial  marks,  thongh  of  inferior  degree,  will 

haye  effect. 
Subtet  Callino  fob  a  Boundabt  Desionatbd  as  *'  Dean  Swamp,"  in- 

clndes  the  land  to  the  flowing  stream  or  current  of  the  swamp  whera 

snoh  exists,  and  does  not  extend  merely  to  the  external  line  of  the  low 

and  marshy  ground. 

DiGLA&ATIONS    of   a   TsNAlfT    IN    POSSESSION    AOAINBT   HIS   INTEBBST   avt 

evidence  against  a  party  claiming  under  him,  but  his  declarations  after 
he  had  parted  with  liis  interest  are  not  admissible. 
Declabations  of  a  Pabty  aft£B  a  Convetakce  of  Land  by  Him  respect- 
ing the  location  of  a  boundary  line  are  not  admissible  against  his  suc- 
cessor in  interest. 

Tbbspass  to  try  title.  The  plaintiff  derived  title  from  William 
Hall.  The  calls  in  plaintiffs  deed  were  for  ''  Dean  swamp" 
upon  one  side  and  for  the  "  edge  of  Edisto  swamp"  upon  the 
other.  It  was  insisted  by  plaintiff  that  the  run  or  flowing  creek 
of  Dean  swamp  was  intended,  and  not  the  edge  of  the  swamp. 
Objection  was  made  to  the  admission  of  Hall's  declaration,  made 
after  his  deed  to  plaintiff,  that  his  line  did  not  run  to  the  creek, 
which  being  oyemiled  was  also  assigned  as  error.  Verdict  and 
judgment  for  plaintiff.    Defendant  moTed  for  a  new  trial. 
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r.  W.  Glover  ^  for  {he  motion. 
WhUmore^  contra. 

By  Court,  O^Nsall,  J.  Qiiestions  of  location  approximate  so 
nearly  to  purely  legal  questions,  that  a  new  trial  ia  more  readily 
granted  for  error  in  them,  than  in  any  other  class  of  cases,  de- 
pending upon  facts.  For  rules  of  location  are  l^gal  rules,  and 
the  facts  to  which  they  are  to  be  applied,  are  o^n  of  such  a 
character,  that  there  can  be  no  mistake  in  judging  here  of  their 
effect.  The  first  rule  of  location  is,  that  natural  boundaries  are 
to  prevail  unless  there  may  be  some  doubt  about  them,  and  this 
doubt  is  certainly  removed  by  artificial  marks.  In  such  a  case, 
the  latter,  although  of  inferior  degree,  will  have  effect.  In  the 
case  before  us,  the  survey  of  William  Hall  calls  for  Dean  swamp, 
as  its  north-east  boundary.  The  only  difficulty  which  could 
arise,  would  be,  whether  the  surveyor  called  for  the  swamp  of 
the  creek,  or  the  creek  itself,  by  the  name  of  Dean  swamp.  If 
there  were  any  artificial  marks,  which  would  lead  us  to  conclude 
that  the  surveyor  stopped  at  the  margin  of  the  swamp,  then  we 
would  be  at  liberty  to  adopt  it  as  the  boundary;  but,  in  their 
absence,  what  is  meant  by  Dean  swamp,  must  be  decided  by  the 
known  and  established  understanding  in  this  state.  The  mean- 
ing may  be  ascertained  by  appealing  to  the  usage  even  of  Or- 
angeburgh,  in  this  behalf.  Besides  Dean  swamp,  they  have 
many  others,  such  as  Bull  swamp,  and  Coccaw  swamp.  This 
name  is  appropriated  to  the  run,  and  not  to  the  swamp.  In 
large  streams,  such  as  Santee  and  Edisto,  the  swamp  is  spoken 
of  as  distinct  from  the  river,  but  in  creeks  with  a  margin  of 
swamp,  the  usage  is  universal  in  this  state,  to  speak  of  the  creek 
and  swamp  as  one.  In  this  case,  however,  I  do  not  think  there 
is  any  difficulty;  for  the  surveyor  showed  that  he  intended  to  go 
to  the  run,  by  the  different  manner  in  which  he  called  for  the 
southern  boundary.  He  there  calls  for  the  edge  of  the  South 
Edisto  swamp.  When  he  calls  for  the  north-east  boundary  he 
calls  for  it  as  Dean  swamp,  and  represents  the  stream,  and,  in- 
deed, judging  from  the  face  of  the  plat,  it  appears  that  the  cor* 
ner  stands  on  the  bank  of  the  stream. 

In  Coats  V.  Mathews^  2  Nott  &  M.  99,  Little  Saluda,  in 
Edgefield  district,  was  represented  as  lying  within  the  southern 
line  of  the  survey.  It  was  held,  that  the  river  thus  represented 
must  control  the  location.  So,  here,  the  grant  to  William  Hall 
must  be  located  by  the  run  of  Dean  swamp.  It  is  true,  in  fol-* 
lowing  the  stream,  the  grant  to  Clarke  is  found  to  run  beyond 
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the  creek;  and,  as  that  is  an  older  grant,  the  rale  governing  the 
location  of  Hall's  grant,  is  to  follow  the  run  of  the  creek,  until 
the  line  of  Clarke's  survey  is  reached,  and  then  to  follow  the 
lines  of  Clarke's  survey,  until  they  cany  the  survey  back  to  the 
creek,  which  is  then  to  be  pursued  to  South  Edisto  swamp. 

When  this  is  noticed  properly,  it  explains  Hall's  declarations. 
For  it  was  on  the  line  M.  Q.,  which  is  identical  with  the  line  of 
Clarke's  grant,  that  Hall  said  he  did  not  run  to  the  creek.  This 
was  the  fact  at  that  point,  for  Clarke's  grant  intervened.  But 
we  do  not  think  Hall's  declarations  were  competent  evi- 
dence. They  were  made  after  he  had  convey^-  The  rule  is, 
that  the  declarations  of  a  tenant  in  possession,  or  a  grantor,  be- 
fore he  conveys  his  interest,  may  be  given  in  evidence:  7\Lrpin 
V.  Brannon,  8  McC.  261. '  After  a  grantor  has  conveyed,  he  may 
be  sworn  to  impeach  his  own  title,  for,  in  that  case,  he  testifies 
against  his  own  interest,  and  this  shows,  at  once,  that  his  decla- 
rations can  not  be  evidence.  The  question  in  this  behalf,  is  like 
that  arising  in  a  suit  upon  a  note  of  hand,  when  it  is  passed 
away,  and  the  declarations  of  the  payee,  after  he  parted  with  his 
interest,  are  attempted  to  be  given  in  evidence.  In  lAghlner  ads. 
Martin^  2  Id.  214,  it  was  ruled,  that  they  were  inadmissible.  In 
Lester  v.  Martin  and  Patrick,^  Id.  241,  it  was  ruled,  that  decla- 
rations made  by  the  indorsee,  before  he  parted  with  the  note, 
were  competent;  and,  in  that  case.  Judge  Nott  stated  the  true 
rule:  ''The  declarations,  acts,  etc.,  relating  to  the  matter  in 
dispute,  made  by  a  person  while  he  is  interested,  is  good  evi- 
dence against  a  party  claiming,  subsequently  under  such  person." 

The  motion  for  a  new  trial  is  granted. 

J.    S.    BXCHABBSON,    JOSUH  J.   EVAHS,  and  A.   P.  BXJTLSB«  JJ.y 

concurred. 
Easlb,  J.,  absent. 


KaTUBAL  BoUNDABIBS,    WHXN  Ck)NTBOLLKD  BT    MONUMBNTS   AND  OTHBB 

Mabks:  See  oases  cited  in  the  note  iio  tSt^fem  y.  MeOonneUf  82  Am.  Deo.  444. 
As  to  lands  bounded  by  a  line  described  as  following  a  body  of  water,  see 
Lynch  V.  Aliens  Id.  671  and  note;  Neumian  v.  Foster,  84  Id.  96  and  note. 

Pabol  EvmiNOB  to  Establish  Bousbary:  Newnum  v.  Ibster,  supm. 
!S)eoIarations  of  party  in  possession,  when  admissible  against  those  olaiming 
inder  him:  Beeeher  v.  PttrmeU,  81  Am.  Dec.  683,  and  oases  cited  in  the  note. 
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Gadsden  v.  Lakoe. 

[1  XoXuuav*!  EQtnxT,  87.]  • 

QOOM  COHTBAOKID    FOR  ABM    NOT  WITHIir  THK  SCATUTB  QT  FttAUim 

tiMy  are  not  in  enttbemoe  at  the  time  of  the  oontnust  or  where  aome  ae4 

remaina  to  be  done  to  pnt  them  in  a  oonditton  to  be  delivored. 
Ho  Nora  or  MsMORANiMni  m  WRimro  n  Nbcsssart  aw  as  Aqrrbmrut 

depending  upon  a  oontingenoy  which  may  or  m*y  not  happen  within  m 

year. 
OosTRAor  TO  Transvkr  Sharis  or  Stoox  when  the  aame  may  be  opened  to 

anbecription  upon  the  booka  of  a  oorporationf  ia  not  within  the  mffaning 

of  any  proviaion  of  the  atatate  of  fraoda. 

Bill  in  equity.  Complaiiiant  sold  to  defendant  his  right  of 
Bubecription  to  certain  sharsB  of  stock  in  a  coiporation  when 
the  same  might  be  issned  and  opened  for  subscription  upon  the 
books  of  the  corporation.  It  was  agreed  that  comphunant 
should  transfer  to  defendant  the  shares  of  stock  as  soon  as 
the  same  were  issued  by  the  corporation.  The  agreement  was 
made  in  Februaiy,  1837.  The  stock  was  issued  in  1839.  Com- 
plainant subscribed  for  the  stock  and  offered  to  make  the  trans- 
fer to  defendant,  but  the  latter  refused  to  take  the  stock  or  to 
pay  the  agreed  price.  Complainant  brought  an  action  at  law 
for  damages,  but  as  the  agreement  was  known  only  to  the  par- 
ties, the  complainant  being  unable  otherwise  to  obtain  evidence, 
prays  a  discovery  by  bill  in  equity.  Plea,  statute  of  frauds. 
The  plea  being  oyerruled  and  defendant  directed  to  answer,  the 
latter  appealed. 

SiTTums,  for  the  appellant. 

Hunt  and  Thompson,  contra. 

By  Court,  Johnson,  Chancellor.  It  seems  at  one  time  to  have 
been  doubted  whether  stocks  fall  within  the  description,  **  goods, 
wares,  and  merchandises,"  used  in  the  seventeenth  section  of 
the  statute  of  frauds.  In  Pickering  v.  Appheby,  Com.  354, 
cited  at  length  in  Com.  on  Con.  89,  the  court  of  common 
pleas  were  equally  divided  on  the  question,  whether  stocks  of 
the  governor  and  company  of  the  copper  mines  in  England, 
were  or  were  not  within  the  statute,  and  in  GoU  v.  NeUerviUey  2 
P.  Wms.  308,  the  Lord  Chancellor  King  reserved  the  question, 
whether  York  building  stock  was  or  was  not  within  the  statute, 
declaring  that  all  the  judges  of  England  were  divided  upon  it, 
in  Pickering  v.  Appleby;  the  point  was  too  difficult  for  him  to 
determine;  and  decided  the  cause  upon  another  groxmd.    But 
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in  MupeU  v.  Cook,^  the  lord  chancellor  expressed  the  opinion 
that  South  Sea  stock  was  -within  the  statute. 

It  is  not  probable  that  at  the  time  the  statute  was  passed, 
stocks  were  so  generally  the  subject  of  traffic  in  England  as  at 
this  day,  and  were  probably  almost  unknown  here,  when  in  1712 
it  was  incoiporated  in  our  statute  book;  and  it  may  be  that 
neither  the  parliament  of  Great  Britain,  nor  our  legislature, 
had  them  in  contemplation  at  the  time;  nor  are  the  terms  used 
the  most  apt  that  might  be  selected  to  describe  them;  but  it  is 
notwithstanding  true,  that  there  is  nothing  in  this  coxmtry  or 
in  England,  not  even  a  bale  of  goods,  more  commonly  the  sub- 
ject of  traffic,  barter,  and  exchange,  and  the  fluctuation  in  the 
price  is  frequently  greater  than  in  goods,  and  the  dealers  in 
them  are  exposed  to  all  the  temptations  to  perjury  against 
which  the  statute  is  intended  to  proride.  But  it  is  not  neces- 
sary to  settle  the  question  here. 

Conceding  that  stocks  are  merchandise,  the  question  is 
whether  the  defendant  is  bound.  In  addition  to  what  has  been 
said  in  the  circuit  court  decree,  it  trill  only  be  necessaiy  to  add, 
that  it  is  now  the  settled  rule,  that  when  the  goods  contracted 
for  exist  in  solido  and  are  capable  of  deliyeiy  at  the  time,  it  is 
within  the  statute;  but  where  they  are  to  be  made,  or  something 
is  to  be  done  to  put  them  in  a  condition  to  be  deliyered,  ac- 
cording to  the  terms  of  the  contract,  it  is  not  within  the  statute. 
The  cases  of  Ibwers  v.  Osborne,''  Clayton  t.  Andrews*  and 
Oroves  y.  Buck* referred  to  in  the  circuit  decree,  furnish  ex- 
amples of  the  rule.  The  work  and  labor  to  be  done,  or  the 
expense  to  be  incurred,  enters  into  consideration,  and  in  that 
consists  the  distinction;  without  the  work,  labor,  or  expense, 
however  trifling,  there  is  no  contract. 

It  is  equally  well  setUed,  that  when  the  agreement  is  to  be 
pezformed  on  a  contingency  which  may  or  may  not  happen 
within  the  year,  a  note  in  writing  is  not  necessary,  unless  it  ap- 
pears from  the  agreement  that  it  was  to  be  performed  after  the 
year:  Peter  v.  Compton,  Sken.  353;  Fenton  y.  Emblers,  3  Burr. 
1278;  Moore  y.  Fbx,  10  Johns.  254  [6  Am.  Deo.  838];  Oruih- 
shanks  y.  BurreU,^  18  Johns.  58. 

The  contract  set  out  in  this  bill,  is  that  on  the  fourth  of  Feb- 
maiy,  1837,  the  complainant  xmdertook  that  he  would  transfer 
to  defendant  his  right  of  subscription,  to  one  hundred  shaxoi 
of  the  new  stock,  as  soon  as  books  should  be  opened  for  sub- 

1.  JNtMB  T. (7««lw»  Pr. Ok. 6».  a.Str.006.  8.  4 Bur. SIQL 
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Boriptions  for  the  same,  and  the  defendant  undertook  to  pay  him 
thirty-three  dollars  for  eadi  share;  and  it  is  averred  that  on  the 
opening  of  the  books  in  January,  1839,  the  oomplaanant  sub- 
scribed for  the  one  hundred  shares,  and  tendered  an  assignment 
of  them  to  the  defendant,  which  he  refused  to  accept  or  pay  for. 
Now  the  act  incorporating  the  bank,  left  it  entirely  discretion- 
ary with  the  bank  to  increase  its  capital  or  not,  and  the  time  in 
which  it  might  be  done  is  only  limited  by  the  duration  of  the 
charter,  nor  is  there  anything  in  it  to  control  the  bank  in  open- 
ing its  books  for  subscriptions  to  the  community  at  large,  or 
limiting  it  to  the  stockholders.  The  new  stock  was  not  in  ex- 
istence at  the  time  of  the  contract;  it  depended  on  the  contin- 
gencies: 1.  That  the  bank  would  increase  its  capital;  2.  On  the 
time  when  it  might  open  books  for  subscription;  and  8.  Whether 
it  would  or  would  not  limit  the  subscriptions  to  the  stockhold- 
ers; and  xmtil  all  this  had  been  done,  there  was  nothing  which 
complainant  could  transfer  or  assign  to  the  defendant.  The 
books  for  subscriptions  were  opened  to  the  stockholders  alone, 
and  to  enable  the  complainant  to  perform  his  part  of  the  agree- 
ment, he  was  obliged  to  subscribe  for  the  stock,  and  for  which, 
of  course,  he  was  bound  to  pay.  Here  then,  the  thing  con- 
tracted about,  was  not  at  the  time  in  rerum  natura;  the  time  of 
performance  not  limited  by  the  contract  beyond  the  year,  and 
might  have  happened  in  a  month;  an  act  to  be  done  by  the 
vendor;  the  subscription  for  the  stock,  and  his  liability  to  pay 
for  it,  which  but  for  the. contract  might  not  have  been  done. 
Appeal  dismissed. 

Wx.  Habpbb  and  J.  JomrsroN,  Ohancellora,  concurred. 

OONTRAOT  WmOH  HAT  BS  PkBFOBUED  WITHIN  ▲  TXAB  Ib  DOt  within  tilS 

provlBioD  of  the  statate  of  frauds  relative  to  time:  LinseoU  v.  MeIfUir%  89 
Am.  Deo.  002,  and  oases  dted  in  the  note. 


Rambay  v.  Joyoe. 

[1  XoXULLAX'l  KQumr,  386.] 

OovTiYAxaB  BT  ▲  FxHALB  IS  FRAUDULENT  if  made  prior  to  and  npon  ths 

•ve  of  her  intended  mairiage,  and  after  a  treaty  of  marriage  had  beea 

entered  into. 
Boca  A  GoNVETANOi  Debiw  no  VAuniTr  from  the  faot  that  its  ol^eol 

was  to  make  provision  for  the  children  of  the  grantor  by  a  fonner  mar* 

riage. 
A  LociTAXioN  nr  a  Will  ovib  ot  a  Lira  Bstatb  to  Tistatob's  Wm  ta 

the  effect  tliat  if  she  shall  have  an  heir  at  the  time  of  her  death,  the  es- 
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tate  shall  descend  to  that  heir,  is  a  limitation  in  favor  of  any  child 

which  the  wife  may  have,  either  by  the  then  existing  or  any  subsequent 

marriage,  the  word  *'  heir*'  in  the  connection  in  which  used  in  this  case 

evidently  not  being  employed  in  its  technical  sense. 
iHJUNonoN  IS  NOT  A  Pbocbss  whioh  IS  BmMTTUAL  to  prevent  the  re« 

moval  of  personal  property  from  the  state. 
Coflvs  Inoubbbd  by  a  Guardian  in  an  action  to  determine  the  validity  of  a 

deed  affecting  the  property  in  whioh  his  ward  has  an  interest,  are  to  bo 

paid  oat  of  the  property  of  the  ward. 

Bill  in  equity.  John  Bamsaj  being  the  owner  of  a  tract  of 
land  at  the  time  of  his  death,  left  a  will  containing  the  follow- 
ing proTisions:  1.  A  life  estate  in  the  land  was  given  to  his 
wife;  2.  ProTiding  that  in  the  event  of  the  death  of  the  wife 
without  issue,  the  property  should  be  distributed  among  his 
next  of  Mn;  8.  That  in  case  his  wife  should  have  an  heir,  be- 
fore her  death,  the  whole  estate  should  descend  to  such  heir. 
His  wife  was  appointed  executrix,  and  was  duly  qualified.  Tes- 
tator had  no  children  at  the  time  of  his  death,  but  the  plaintiff, 
his  daughter,  was  bom  a  short  time  thereafter.  Testator  died 
in  1825.  In  1882  his  widow  married  the  defendant  Joyce. 
Eighteen  days  before  her  marriage  to  Joyce  she  conveyed  to  the 
daughter,  by  her  former  marriage,  plaintiff  in  this  action,  all 
her  real  and  personal  estate,  with  but  a  slight  reservation. 
The  deed  of  conveyance  was  executed  after  the  marriage  be- 
tween herself  and  Joyce  had  been  agreed  upon,  and  without  the 
latter's  consent.  The  bill  alleged  that  defendant  Joyce  was 
about  to  carry  away  a  portion  of  the  property,  and  prayed  an 
injunction.  Bill  dismissed.  Complainant  appealed.  The 
questions  raised  are  as  to  the  validity  of  the  deed  to  plaintiff 
and  the  rights  of  plaintiff  under  her  father's  will. 

B.  F,  Ferry  and  H,  Henry ^  for  the  complainant. 

By  Court,  Habpsb,  Chancellor.  The  jury  having  found  that 
the  deed  in  question  was  made  without  the  knowledge  of  the 
intended  husband,  and  it  being  certain  that  it  was  made  in  con- 
templation of  marriage,  and  after  an  actual  engagement  to  that 
effect,  it  only  remains  to  inquire,  whether  such  a  deed  can  be 
supported.  The  remarks  of  Chancellor  Johnston,  in  the  decree 
of  1839,  perhaps  comprehend  all  that  is  necessary  to  be  said  on 
the  subject;  but  as  the  subject  is  a  new  one  in  our  courts,  it  has 
been  thought  proper  to  make  a  further  investigation  of  authori- 
ties. Of  the  general  rule,  that  a  voluntary  conveyance  made  by 
a  wife,  pending  a  treaty  of  marriage,  and  with  a  view  to  it,  with- 
out the  knowledge  of  the  intended  husband,  is  void  as  a  fraud 
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on  the  marital  rights,  has  never,  I  believe,  been  questioned. 
And  though  it  is  said  by  Lord  Chancellor  Brougham,  in-  8L 
Charge  v.  Wdke^  1  Myl.  k  E.  610,  that  the  doctrine  rests  more 
upon  dida  than  actual  decision,  he  HimaAlf  does  not  question  iL 
The  case  of  CarleUm  t.  MiUingUmf  2  Yem.  17,  where  in  contem- 
plation of  marriage  the  wife  conveyed  to  trustees,  in  trust,  to  dis- 
pose of  the  properly  as  she  should  direct;  and  that  of  Ooddard 
V.  8naw,  1  Buss.  485,  where,  ten  months  before  the  marriage, 
but  still  with  a  view  to  it,  the  wife  had  conveyed  in  like  manner; 
and,  as  it  is  said,  that  of  Edvord  v.  Hooher,^  2  Bep.  in  Ch.*  81,  seem 
to  be  decisions,  and  expressly  in  point.    It  ia  recognized  in 
Ball  v«  Montgomery^  2  Yes.  jun.  191;  in  Straihmore  v.  B<noe8,  Id. 
22;'  and  indeed,  in  all  the  cases  which  have  been  supposed  to  intro* 
duce  a  modification  of  it.    The  modification  contended  for,  is, 
that  if  the  object  of  the  conveyance  is  to  make  a  provision  for 
the  children  of  a  former  marriage,  this  will  be  supported.    The 
law  is  f  otmd  so  expressed  in  some  of  the  elementary  books;  and 
dicta  to  that  effect  may,  perhaps,  be  found  in  some  of  the  re- 
ported cases.    But  all  these,  I  believe,  are  derived  from  the  case 
of  Hunt  V.  Matthews^  1  Yem.  408.    In  that  case,  according  to 
the  original  report,  the  wife  had  assigned  over  the  greater  part 
of  her  estate,  in  trust,  for  the  children  of  her  former  marriage; 
and  the  chancellor  is  reported  to  have  said,  that  she  might,  with 
a  good  conscience,  provide  for  children  of  the  first  marriage. 
But  Mr.  Cox,  in  the  notes  to  his  edition,  corrects  the  report 
from  the  register's  book,  and  states  that  the  assignment  was 
known  to  the  second  husband  before  the  marriage:  Blithers  case, 
Freem.  91,  has  been  relied  upon.    There  the  wife  assigned  a 
lease  of  three  pounds,  annual  value,  in  trust,  for  herself  for  life, 
with  remainder  to  her  daughter.    It  was  said  by  the  court, 
that,  being  a  thing  of  small  value,  and  there  appearing  no  mar- 
riage treaty,  nor  any  contemplation  of  this  lease,  the  deed  might 
be  supported.    In  that  case,  too,  the  vrife  had  received  the  in- 
come for  her  life,  and,  after  her  death,  the  daughter,  during  the 
life  of  the  husband,  and  the  bill  was  brought  by  his  adminis- 
trator, to  set  the  conveyance  aside,  and  the  court  might  very 
well  have  thought  that  the  acquiescence  of  the  husband  was 
evidence  of  its  fairness,  and  that  his  representative  should  not 
impugn  it.    In  King  v.  Cotton^  2  P.  Wms.  674,  it  was  in  evi- 
dence, that  the  conveyance  was  made  before  the  treaiy  of  mar- 
riage, in  the  most  public  manner — at  an  entertainment  given  to 

tenants — and  though  the  court  speaks  of  the  mean  circumstances 

^■— — —  I   ■■  I    .  I  ■■         III 

1.  Howard  t.  Booper.  2.  1  Ves.  32. 
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of  the  husband,  and  of  his  not  offering  to  make  any  settlement,  yet 
certainly,  these  ciroumstances  were  not  neoessary  to  the  decision. 
In  Strathmare  t.  Boioes,  though  executed  a  very  short  time  before 
the  marriage,  the  settlement  was  before  the  treaiy  of  marriage  with 
the  defendant.  It  was  made  in  contemplation  of  marriage  with 
a  former  suitor,  with  his  knowledge  and  consent.  In  8L  Oeorge 
T.  Wahe^  the  chancellor  decided  upon  the  ground  that  there  was 
no  concealment,  and  that  the  deed  was  probably  known  to  the 
husband.  He  argues,  however,  that  in  such  cases  the  question 
must  always  be  of  actual  fmud;  that  the  cases  seem  to  authorize 
the  taking  of  all  the  circumotanoes  into  consideration;  the  circum- 
stances of  the  husband,  as  to  pecuniary  means,  etc. ;  but  the  one 
thing  needful  is  fraud;  fraudulent  concealment.  No  other  case 
besides  this  furnishes  any  ground  for  the  exception  to  the  general 
rule,  which  is  supposed  to  exist,  when  the  conyeyance  is  to  pro- 
vide for  children  of  a  former  marriage,  rather  than  for  a  stranger. 
These  dida,  or  this  reasoning  of  Lord  Brougham,  seem  to  afford 
the  only  ground  for  what  is  said  by  Mr.  Justice  Story,  in  hia 
oommentary  on  equity  jurisprudence;  that  though  the  secret 
conyeyance  of  the  woman,  in  favor  of  one  for  whom  she  was 
under  moral  obligation  to  provide,  will  be  void,  yet,  '*  if  she 
only  reasonably  provides  for  her  children  by  a  former  marriage, 
under  circumstances  of  good  faith,  it  would  be  otherwise."  It 
is  to  this  case,  and  that  of  King  v.  CoUan,  that  he  refers  for 
authority. 

As  to  what  is  said  in  our  own  reported  cases,  Lylea  v.  Lyles^ 
and  Jones  v.  Cole^,  they  can  hardly  be  called  dicta.  Laying 
down  the  general  law,  that  a  voluntary  conveyance  made,  pend- 
ing a  marriage  treaty,  without  the  knowledge  of  the  husband,  ia 
void,  they  add — ^unless  it  be  to  provide  for  children.  This  can 
hardly  be  said  to  express  an  opinion  that  there  is  such  an  excep- 
tion in  favor  of  children.  In  TBrry  v.  Hopkins,  1  Hill  Ch.  1, 
Chancellor  De  Saussure  questions  the  doctrine,  and  quotes  the 
reasoning  of  Boper,  in  his  law  of  husband  and  wife,  that  if  the 
conveyance  is  to  be  avoided  on  the  ground  of  fraud  on  the  hus- 
band, it  is  equally  fraudulent,  whether  in  favor  of  children  or 
any  one  else.  But  certainly  no  case  or  dictum  supports  the 
notion,  that  every  conveyance  making  provision  for  the  children 
of  a  former  marriage,  shall  be  valid;  and  it  would  be  difficult  to 
find  a  stronger  case  against  the  deed  than  in  this  instance.  It 
was  made  after  the  marriage  engagement,  and  a  month  before 
the  actual  marriage,  privately,  at  the  house  of  her  father, 

^  1.  Hup.  Sq.  S88.  9.  9  BtU.  88a 
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the  knowledge  only  of  kindred  and  inmates;  it  was  of  h^  whole 
property,  to  a  child  already  well  provided  for,  and  the  husband 
had  a  fortune  adequate  to  her  own.  Under  these  droumstances, 
it  is  impossible  that  the  deed  should  stand,  and  such  is  the 
judgment  of  the  court.  My  individual  opinion  would  be,  that 
there  is  no  distinction,  whether  the  conyeyance  be  to  children 
or  to  a  stranger,  and  that  it  would  introduce  great  uncertainty 
into  the  law,  if  we  should  set  about  to  determine,  according  to 
the  circumstances  of  eyery  case,  what  is,  or  is  not,  a  reasonable 
provision  for  children.  A  reasonable  provision  is  that  of  which 
the  intended  husband  will  approve.  It  is,  in  every  case,  in  the 
power  of  the  intended  wife  to  communicate  her  intention  to  pro- 
vide for  her  children  to  the  husband;  and  if  it  be  in  fact  reason- 
able, and  he  should  refuse  his  consent,  and  break  off  the  trealy 
upon  this  provocation,  she  will  have  reason  to  congratulate  her- 
self. To  leave  it  in  the  power  of  women  to  make  such  secret 
dispositions  on  the  eve  of  marriage,  would  be  injurious,  not  a 
benefit  to  them.  Nothing  would  be  more  likely  to  create  con- 
jugal unhappiness  after  the  marriage,  of  which  we  have  an  un- 
fortunate instance  in  the  present  case.  It  is  the  familiar  law, 
that  the  husband  is  regarded  as  a  purchaser  of  the  wife's  prop- 
erty, and  that  marriage  is  a  valuable  consideration.  As  said  by 
the  chancellor  in  Strathmore  v.  Bovoes,  "  the  law  conveys  the 
marital  rights,  because  it  charges  him  with  all  the  burdens 
which  are  the  consideration  he  pays  for  them."  In  this  case, 
the  defendant,  since  his  marriage,  has  paid  off  a  debt  contracted 
by  his  wife  before  her  marriage,  for  part  of  the  property  in- 
cluded in  her  conveyance.  Now,  suppose,  a  person  should  con- 
vey for  a  pecuniary  consideration,  property  of  which  he  had 
before  conveyed  a  part  to  his  children,  could  there  be  any  ques- 
tion of  the  fraud?  A  person  in  debt  making  a  voluntuy  con- 
veyance, is  presimied  to  intend  fraUd  on  his  creditors;  and  his 
moral  obligation  to  provide  for  his  children  will  not  cure  the 
transaction,  if  the  conveyance  be  to  them.  As  said  by  Boper, 
if  the  secret  conveyance  of  the  wife  be  void  on  the  score  of  fraud 
on  the  husband,  it  can  make  no  difference  whether  it  be  in  favor 
of  children  or  any  one  else.  It  is  hardly  necessary  to  say,  that 
the  court  can  not  afford  the  relief  prayed  for  by  the  second 
ground  of  appeal.  With  respect  to  the  third  ground,  and  the 
injunction  which  has  been  granted  in  the  case,  it  may  be  well 
to  explain  that  they  are  entirely  misconceived.  The  practice  of 
granting  injunctions  against  the  removal  of  property  from  the 
state,  which  has  sometimes  obtained,  is  entirely  inefficient  and 
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inegolar.  An  injimotioki  is  for  the  purpose  of  restntming  pro- 
ceedings in  another  court  within  the  state,  or  to  restrain  some 
act  in  relation  to  landed  property,  which  can  not  be  removed 
from  the  state;  and  if  the  parfy  disobeys,  the  court  may  always 
find  and  punish  him  by  its  process.  If  there  be  ground  to  ap- 
prehend that  a  party  will  not  abide  a  decree  of  the  court,  the 
proper  process  to  compel  him  to  do  so,  is  the  writ  of  ne  exeat. 
If,  upon  the  hearing,  there  appear  sufficient  grounds  to  appre- 
hend that  a  tenant  for  life  will  remove  the  property  from  the 
state,  the  court  will  compel  him  to  give  security  for  its  forth- 
coming at  the  termination  of  the  life  estate.  But  if  the  court 
should  merely  enjoin  him  not  to  remove  the  property,  he  might 
remove  himself  and  the  property  too,  and  entirely  evade  the 
jurisdiction.  With  regard  to  the  propriety  of  compelling  the 
tenant  for  life  to  give  security  in  the  present  case,  we  concur 
with  the  chancellors;  but  if  any  such  intention  should  hereafter 
appear,  the  complainant  will  be  at  liberty  to  apply  for  a  ne  exeat. 
The  fourth  ground  is  sustained.  It  was  certainly  no  violation 
of  the  duty  of  a  guardian  to  obtain  the  judgment  of  the  court 
on  an  instrument,  in  which  his  ward  had,  apparently,  so  mate- 
rial an  interest;  and  it  would  be  hard  and  unusual  to  burden 
him  with  costs.  By  paying  costs  out  of  the  corpua  of  the  prop- 
erty, they  will  be  borne  by  the  tenant  for  life  and  the  complain- 
ants entitled  in  remainder,  according  to  their  respective  inter- 
ests. This  ia  ordered  accordingly,  and  in  other  respects  the  de- 
crees are  confirmed. 

Davd)  J0EN8OV9  J.  JomsioHy  and  B.  V*  Dmnmc,  OhanoelloiB, 
oonourred. 
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Johnson  v.  Brown. 

[3  HmcPHBm,  SQ7.] 

Rb  Gbnebal  Pbikoiplb  in  Rsoabd  to  MuLTiFAitionainnB  can  l»  €■• 
tnoted  from  the  cases;  on  the  one  hand,  mnltiplioity  of  aotioiu  la  to  ba 
avoided,  and  on  the  other  hand,  the  blending  in  one  anit  of  diatinot  and 
inoongmooa  daima  and  liabilitiea. 

A  Bill  is  Bad  vok  Multitariousnbss  which  joins  as  parties  defendant 
a  partner,  the  firm  of  which  he  is  a  member,  the  several  tmstees  to  whom 
they  have  separately  assigned  property  in  trust  for  the  benefit  of  crsd- 
itora,  and  the  creditors  respectively  affected  by  the  deeds  of  tmst. 

PBAonoi  oir  Dbmubbib  fob  Multivariouskbss.— On  the  sostsining  of  a 
demnrrer  for  moltifarionaness,  the  complainant  may  dismiss  as  to  thoae 
whose  joining  made  the  bill  bad,  and  proceed  as  to  the  rest.  Bat,  if  he 
appeals  without  so  doing,  the  appellate  court  on  sustaining  the  lower 
court  can  only  dismiss  the  bill  without  prejudice. 

Bill  in  chanoeij.  General  demurrer  alleging  multifarioas- 
ness.  Demurrer  sustained.  Complainant  appealed.  The  opin- 
ion discloses  the  character  of  the  multifariousness. 

Mum/ord,  for  the  complainant. 

Searcy,  contra. 

By  Court,  Bxbsb,  J.  The  bill  alleges  that  the  complainant 
obtained  a  judgment  at  law  against  Brown  for  upwards  of  thre^ 
thousand  dollars,  that  an  execution  was  issued,  and  nvHa  bona 
returned  thereon.  That  Bro^iyn,  to  secure  creditors,  had  made  a 
deed  of  trust,  conveying  to  one  Hill,  as  trustee,  a  large  amount 
of  real  and  personal  property;  that  a  sale  of  the  property  was 
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made  by  the  said  trustee.  Hill,  and  ihat  yaxious  persons  became 
porchasers  at  the  sale  of  the  property.  The  bill  alleges,  that 
the  deed  of  trust  was  fraudulent  and  void  as  to  complainant, 
and  that  the  purchasers  had  notice  thereof  at  the  sale,  and  are 
affected  thereby;  and  it  prays  that  the  said  deed  and  sale  be  set 
aside,  and  that  the  said  Brown,  the  said  trustee,  Hill,  the  cred- 
itors, secured  by  said  deed,  and  the  purchasers  at  the  said  sale, 
be  made  parties  to  the  suit.  The  bill  also  sets  forth,  that  the 
said  Brown  and  one  Smithers,  are  partners  in  trade,  under  the 
firm  and  slyle  of  Brown  &  Smithers,  and  that  he  had  obtained 
against  them  a  judgment  at  law,  for  a  considerable  sum  (which 
is  stated),  that  an  execution  was  issued  thereon,  and  was  re- 
turned mdla  bona.  That  said  Brown  &  Smithers,  to  secure  cer- 
tain creditors  of  theirs,  had  conveyed  by  a  deed  of  trust  to  one 
Olarkson,  as  trustee,  certain  property  therein  mentioned;  that 
«aid  deed  of  trust  is  fraudulent  and  void  as  to  the  judgments 
and  claims  of  the  complainant,  and  prays  that  it  be  set  aside, 
and  that  the  said  Brown  &  Smithers,  and  the  trustee  in  said 
deed,  and  the  creditors  secured  thereby,  be  made  parties  de- 
fendant to  the  suit. 

The  defendants  have  all  joined  in  demurring  to  the  bill  for 
multifariousness.  The  chancellor  saw  fit  to  sustain  the  de- 
murrer and  to  dismiss  the  bill,  and  the  complainant  has  ap- 
pealed to  this  court. 

Mr.  Justice  Story  has  justly  remarked,  that  numerous  as  are 
the  cases  upon  this  subject,  no  principle  can  be  extracted  from 
them,  that  can  be  safely  adhered  to  as  a  general  rule,  but  the 
<xmrts  must  determine  each  case  upon  its  own  peculiar  circum- 
stances. While  multiplicity  of  actions  on  the  one  hand,  ought 
to  be  avoided,  we  should  be  careful,  on  the  other,  to  guard 
against  that  complication  and  confusion  in  the  investigation  of 
rights,  and  the  application  of  remedies,  arising  from  the  attempt 
to  blend  in  one  suit,  distinct  and  incongruous  claims  and  lia- 
bilities. The  interest  and  liability  of  defendants  may  be  sepa- 
rate, and  yet  they  can  be  joined  in  the  same  suit.  But,  then, 
their  liability  must  flow  from  the  same  fountain;  their  interests 
radiate  from  some  common  center;  as  if  they  have  distinct  por- 
tions of  complainant's  distributive  share,  or  have  purchased 
eeverally  and  each  for  himself  from  complainant's  testator 
separate  portions  of  his  trust  property,  and  in  such  like  cases. 
It  is  upon  this  principle,  perhaps,  that  the  judgment  in  the  case 
of  Fellowa  v.  Fellows,  4  Cow.  682  [15  Am.  Dec.  412],  can  be 
maintained,  if  at  all  maintainable.    In  that  case,  several  per- 
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BonB,  at  distinct  times  and  without  confederation  with  each 
other,  had  fraudulently  purchased  separate  portions  of  prop- 
erty of  B.,  the  debtor  of  A.,  and  who  had  a  judgment  against 
B.  It  was  held,  that  a  bill  filed  against  all,  was  not  multifari- 
ous. B.,  the  common  and  fraudulent  vendor  to  all  the  defend- 
ants, was  the  debtor  to  A.,  and  constituted  a  common  connect- 
ing link,  a  central  point  to  all.  That  case  goes  further  than 
any  of  which  we  are  aware.  But  it  does  not  go  far  enough  to 
vindicate  the  bill  before  us  from  the  objection  of  multifarious- 
ness brought  against  it  in  the  demurrer. 

The  complainant  has  a  judgment  at  law  against  Brown;  the 
latter  makes  a  deed  of  trust  to  secure  certain  creditors,  and  a 
sale  takes  place  under  said  deed,  and  there  were  divers  pur- 
chasers of  separate  articles  of  properly.  If  the  deed  of  trust  and 
the  sale  be  fraudulent,  the  complainant  with  proper  averments, 
may  well  make  Brown,  the  trustee,  the  creditors  intended  to  be 
secured  by  the  deed  of  trust,  and  the  purchasers  at  the  sale 
which  took  place  under  it,  parties  defendant  to  the  same  bill; 
because  Brown,  the  debtor  of  the  complainant,  ia  the  source 
and  origin  of  all  their  claims,  the  common  center,  the  connect- 
ing link  between  the  complainant  and  all  the  defendants.  But 
this  ceases  to  be  the  case  when  you  go  a  step  further,  to  the 
judgment  against  the  firm  of  Brown  &  Smithers;  to  the  deed  of 
trust  to  secure  the  creditors  of  the  firm.  When  you  make 
Smithers,  the  trustee  in  the  last-mentioned  deed,  and  the  cred- 
itors of  the  firm,  parties  to  the  same  bill  filed  against  the  trustee, 
creditors  and  purchasers  under  the  deed  first  set  forth,  there 
ceases  to  be  any  common  center,  any  one  connecting  link.  The 
rights  and  liabilities  do  not  spring  out  of  or  radiate  from  any 
one  point  or  person.  The  creditors  of  the  firm  have  no  connec- 
tion with  the  creditors  and  purchasers  under  Brown,  and  it 
would  not  be  expedient  or  proper  that  their  interests  and  liabil- 
ities should  be  involved  in  the  same  suit. 

We  think,  therefore,  that  the  demurrer  was  properly  sus- 
tained; but  we  regret  that  the  complainant  did  not  upon  the 
demurrer  being  sustained,  move  the  chancellor  to  dismiss  his 
bill  as  to  Smithers  and  those  claiming  under  the  firm  or  part- 
nership deed  of  trust,  and  to  retain  the  suit  as  to  the  others. 
We  suppose  it  would  have  been  proper  for  the  chancellor,  if  thus 
moved,  so  to  have  ordered.  But  as  the  complainant  has  placed 
himself  before  us  upon  the  question  raised  by  the  demurrer, 
and  the  decree  thereon,  we  apprehend  that  we  are  at  Uberly  to 
do  no  more  here,  than  to  dismisa  the  bill,  in  consequence  of 
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ftflSnning  the  chancellor's  decree,  which  we  reluctantly  do,  bat 
without  prejudice. 

In  Rbgard  to  MuLTirASiouBirxas  and  to  the  ralei  for  detenainiiig  the  aame, 
•ee  the  note  to  FeOowa  v.  JUZoim,  15  Am.  Deo.  412;  aad^teorCtiJeiffv.  Coal- 
ter.  Id.  731;  Robinaon  ▼.  SmUh,  24  Id.  212;  €him&Um€  t.  Oarier^  Id.  230; 
Varids  v.  Smiih,  28  Id.  417. 


Bigs  v.  Gage. 

[2  HUMPBSBTt,  880.] 

Pbqtqipal'b  Dbath  Bxvokes  Agent's  Authobitt  instuitly,  aod  aote  of 
agent  done  after  the  prinoipal'e  death  in  ignoFanoe  of  that  faol^  and  in 
good  faith,  are  void. 

Assumpsit  against  Cage's  administrator  to  recover  the  value  of 
goods  sold  to  one  Bledsoe,  the  agent  of  the  firm  of  which  Oage 
and  another  were  members.  Cage  died  before  Bledsoe  bought 
the  goods,  but  the  fact  of  the  death  was  then  unknown  to  him 
and  to  plaintiffs.  Verdict  for  the  defendant.  Motion  for  new 
trial  being  oyerruled,  plaintiflfs  appealed. 

McLandhan,  for  the  plaintifBsu 

Searcy,  contra. 

By  Court,  Gbxsn,  J.  The  only  question  in  this  case  is,  do 
the  acts  of  an  agent  performed  after  the  death  of  the  principal, 
in  ptirsuance  of  authority  previously  given,  and  in  ignorance  of 
the  death  of  the  principal,  bind  the  representative  of  the  latter? 

The  general  principle  of  the  common  law  is,  that  an  author- 
ity conferred  by  letter  of  attorney,  must  be  executed  during  the 
life  of  the  principal:  1  Bac.  Ab.,  tit.  Authority  E.  The  death 
of  the  principal  is  an  instantaneous  and  absolute  revocation  of 
the  authority  of  the  agent,  unless  the  power  be  couplcid  with  an 
interest:  2  Kent's  Com.  645. 

In  this  case,  William  Cage,  the  defendant's  intestate,  was 
dead  when  the  goods  were  purchased  iu  Philadelphia  by  Bled- 
soe, the  agent.  They  have  never  come  into  the  hands  of  the 
administrator,  but  were  received  by  the  surviving  partner  and 
appropriated  by  him.    Let  the  judgment  be  affirmed. 


Revocation  of  Aobnt's  Autboritt  bt  Dbath  ot  Pbinoipai.:  See  Bmrptr 
V.  IAOa,  11  Am.  Deo.  25;  8Ux[Hm  y.  Bradbiay,  23  Id.  494. 


560  Brown  v.  Dickson.  [Tenn. 

BbOWN  V.   DiOESON. 

[3  HxnfPHBBlS,  895.] 

A  Lbtt  of  BxaounoN  is  Void  for  UNOXBTAiirTT  when  made  in  the  fol* 
lowing  worda:  "  LoTied  on  lot  No.  — ,  in  the  town  of  GreenYiI]e»  with  iti 
improvements,"  and  the  aale  conveja  no  title.  * 

Ejeoticent.  The  question  inyolyed  is  stated  in  the  opinion. 
Verdict  for  the  plaintiff.  The  motion  for  a  new  trial  was  oyer- 
ruled.    Defendant  appealed. 

J,  A.  McKirmey^  for  the  plaintiff  in  error. 

Lwcky,  contra. 

By  Court,  TtTBUET^  J.  The  question  presented  in  this  ease  is, 
whether  a  levy  of  an  execution  in  the  following  words  is  suffi- 
ciently certain,  viz. :  **  Levied  on  lot  No.  — ,  in  the  town  of 
Greenville,  with  its  improvements."  In  the  case  of  Vance  y. 
MsNairy^  3  Yerg.  171  [24  Am.  Dec.  653],  it  is  held,  that  a  levy  on 
land  is  sufficientiy  certain,  if  it  describe  it  in  such  a  manner  as 
to  distinguish  it  from  all  other  tracts  owned  by  the  same  person. 

In  the  case  of  Pound  y.  PuUen'a  leasee,  8  Terg.  838,  the  leyy 
was  in  these  words:  **  levied  on  eight  thousand  acres  of  land, 
lying  in  four  different  tracts."  This  levy  was  held  to  be  void 
for  uncertainly.  The  judge  in  delivering  the  opinion  of  the 
court,  says:  ''This  levy  is  bad  for  its  vagueness  and  uncer- 
tainty; its  location  is  not  more  definite  than  the  bounds  of  the 
county  of  Stewart"  (the  county  to  which  the  execution  was 
issued),  ''  and  this  restriction  is  only  arrived  at  by  implication, 
because  the  power  of  the  sheriff  did  not  extend  beyond  these 
bounds.  The  levy  ought  to  show  the  location  of  the  lands 
levied  on  to  a  reasonable  certainly.  This  case,  we  think,  is  in 
point  and  must  govern  the  one  under  consideration. 

The  levy  in  the  case  of  Pound  v.  PtUlen's  lessee,  according  to 
the  exposition  of  the  court,  is  this:  "  Levied  on  eight  thousand 
acres  of  land,  lying  in  four  different  tracts,  in  the  county  of 
Stewart."  The  levy  in  this  case,  is  **  levied  on  lot  No.  — ,  in 
the  town  of  Greenville,  with  its  improvements."  If  the  first  be 
void  for  uncertainty,  surely  the  last  must  be  also.  What  tracts 
of  land  were  levied  on  in  that  county  ?  We  know  not.  What 
lot  was  levied  on  in  the  town  of  Greenville?  We  know  not. 
The  levy  in  the  first  case,  would  cover  any  eight  thousand  acres 
of  land,  lying  in  four  different  tracts  in  Stewart  county;  and 
the  levy  in  the  last  case,  would  cover  any  lot,  with  improve- 
"^ents,  in  the  town  of  Greenville.     This  view  of  the  case  is  not 
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in  conflict  with  the  case  of  Parker  y.  Swan,  in  1  Humph.  [84 
Am.  Dec.  619].  There  the  Igvj  shows  to  whom  the  land  belonged, 
the  quantity  of  acres,  and  the  location,  to  wit,  the  waters  of  the 
west  fork  of  Stone's  riyer.  Now  it  is  impossible  that  there  can 
be  any  uncertainly  in  this  leyy,  unless  by  accident  there  should 
be  two  tracts  of  land  owned  by  the  same  person,  containing  the 
same  precise  number  of  acres,  and  having  the  same  location;  a 
thing  not  to  be  supjMsed.  We  are  therefore  of  the  opinion, 
that  the  court  below  erred,  in  receiying  the  sheriff's  deed, 
based  upon  this  leyy  as  a  muniment  of  title  in  the  plaintiff  in 
ejectment,  and  that  it  ought  to  haye  granted  a  new  trial.  The 
judgment  will,  therefore,  be  reyersed,  and  the  case  remaiided 
for  further  proceedings. 

Sheriff^  Betxtbn  of  Ezeoution  should  describe  the  land  levied  apon  with 
■nfficient  preciaioii  to  enable  it  to  be  identified:  DwaU  v.  WcUerB,  18  Anu 
Dec  350:  Berry  v.  Griffith,  Id.  309;  Sivan  ▼.  Parker,  27  Id.  622;  MarshaU 
T.  Oree^fieldf  29  Id.  659,  and  note;  OUnum  y.  Thompmrn,  34  Id.  714;  Porter 
y.  AoM,  Id.  619  sad  note. 


BXJLLABD  V.    COPPS. 

[3  HmcPHBiTB,  409.] 
SriTOTB  OF   LnnTATIOKS  DOES  NOT  RUK  IN  FxyOB  OF  A  TXHAHT  who  llM 

disclaimed  his  landlord's  title,  until  notice  of  the  disclaimer  is  brought 

home  to  the  landlord. 
It  is  Chamfebtous  fob  a  Tenant  to  sell  the  land  in  his  possawrion  at  aay 

time  after  the  fact  of  his  Hiaclaimer  is  known  to  the  landlord. 
Natubal  Boundabies  Contbol  Numbsb  of  Agbbs,  especially  where  the 

number  is  stated  with  a  "  more  or  less." 

EjEomDENT.    The  opinion  states  the  case.    Verdict  for  the 
plaintiff.    Defendant  appealed. 

J.  A,  McKirmey  and  Peck,  for  the  plaintiff. 

Cocke,  contra. 

By  Court,  Gusen,  J.    This  is  an  action  of  ejectment.    On  the 

trial,  the  court,  among  other  things,  charged  the  jury,  "  that  if 

the  proof  satisfied  them,  that  Powell  was  in  as  the  tenant  of 

Copps,  and  Bullard  came  in  bj  collusion  with  Powell  or  under 

him,  that  Bullard  would  in  law  be  considered  as  the  tenant  of 

Gopps,  and  that  Copps  would  not  be  bound,  nor  would  the  act 

against  champerty  be  operatiye  to  show  any  titie  against  him, 

until  he  (Bullard)  had  held  adyersely  to  Copps  for  seyen  years, 

after  his  disclaimer  known  to  Copps.'* 
Am.  dxo.  yoL.  xzxyn— 96 
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In  this  part  of  the  charge,  the  court  erred.  Although  it  is 
troe,  that  a  tenant  can  not  resist  his  landlord,  hj  virtue  of  the 
statute  of  limitations,  until  after  the  expiration  of  seven  years 
from  the  date  of  his  disclaimer  and  adverse  holding,  yet  it  does 
not  follow,  as  the  court  seemed  to  suppose,  that  the  statute 
against  champerty  will  not  apply  until  after  the  expiration  of 
seven  years.  The  moment  the  disclaimer  of  the  tenant  is  known 
to  the  landlord,  his  possession  becomes  adverse,  and  this  adverse 
possession  continuing  seven  years,  the  statute  of  limitations 
forms  a  bar  to  the  landlord's  recovery.  But  it  does  not  require 
any  length  of  adverse  jMssession,  to  make  a  sale  and  conveyance 
of  the  land  so  possessed  by  another,  champertous.  The  fact, 
that  it  is  adversely  held,  is  enough.  And  that  fact  occurs  in  the 
case  of  a  tenant,  so  soon  as  his  disclaimer  is  known  to  the  land- 
lord. 

2.  The  deed  from  Bullard  to  Copps,  calling  to  begin  "  at  the 
ford  of  Clinch  river,  known  by  the  name  of  Copp's  ford,  on  the 
north  side  of  said  river,  running  up  the  different  meanderinga 
of  said  river  to  the  first  gut  below  where  William  Hunter  now 
lives,  for  compliment,"  ''  containing  one  hundred  acres,  more  or 
less,"  includes  all  the  land  Bullard  owned  above  the  said  ford, 
to  the  gut  aforesaid.  And,  therefore,  the  land  in  dispute  is  in- 
cluded in  the  deed  from  Bullard  to  Jacob  Copps,  and  in  the  one 
from  Jacob  Copps  to  lessor  of  plaintiff. 

Let  the  judgment  be  reversed,  and  the  cause  be  remanded  for 
another  trial. 


To  Set  ths  Statutb  Bunkino  Against  ths  Landlord  and  in  favor  ol 
the  tenant,  the  advene  holding  must  be  notorioni:  Doak  v.  Dondion^  24  Am. 
Dec.  485;  Dvhe  v.  Harper^  27  Id.  462;  Gamip  v.  (Tamp,  13  Id.  60;  and  see 
Chambers  v.  PUah,  32  Id.  78  and  note. 

Champebtv  Defined  and  Consideked:  See  note  to  ThaUhimer  v.  Brmck' 
erhoff,  15  Am.  Deo.  308,  310;  IhUs  v.  Carpenter,  28  Id.  502;  fiayd  v.  Oood- 
wn,  20  Id.  130;  Varick  v.  Jackson,  10  Id.  571;  TttUle  v.  Jackson,  21  Id.  306. 

In  Regard  to  Natubal  Objects  Contkolling  Ck>URSE8  in  a  deed,  tee 
Heaton  v.  Hodges,  30  Am.  Dec.  731  and  cases  in  note;  Newman  v.  Fbsier^ 
84  Id.  08  and  note;  Frost  v.  Spaulding,  31  Id.  150  and  note. 

<*  MoBB  OB  Less"  in  Deeds:  See  JoUife  v.  HUe,  1  Am.  Deo.  610;  McComn  v. 
DtUmey,  6  Id.  635;  SmiUh  v.  Evans,  Id.  436;  Nelstm  v.  MaUkews,  3  Id.  620| 
PendleUm  v.  Stewart^  2  Id.  583;  Whaley  v.  JEZiot,  10  Id.  787;  Asekom  ▼• 
BmUk,  21  Id.  487. 
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Bbadlet  v.  Gommibsionebs. 

[1  HUMPHBBTI,  428.] 

Am  Act  Bstabushino  a  Countt  is  UNOoNsiiTnTioNAL  where  the  bounds 
lies  do  not  contain  the  number  of  acres  prescribed  by  the  constitation. 

Qoo  Wabaabto  is  thb  Common  Law  Mode  of  redressing  an  evil  like  that 
of  seeking  to  establish  a  oonnty  under  an  unconstitutional  act;  but  now 
by  a  bill  in  chancery  any  one  aggrieved  may  enjoin  the  proceedings. 

Bill  for  an  injunction.    The  case  appears  from  the  opinion. 
J.  A.  and  B.  MsKirmey^  for  the  complainants. 
Pecib,  contra. 

By  Court,  Tublet,  J.  This  bill  is  filed  by  the  complainants, 
to  enjoin  the  defendants  from  organizing  the  county  of  Powell, 
the  establishment  of  which  is  directed  by  the  act  of  1839,  c.  192. 
The  fourth  section  of  the  tenth  article  of  the  constitation  of  the 
state,  provides  for  the  establishment  of  new  counties,  to  consist 
of  not  less  than  three  hundred  and  fifty  square  miles  and  to  con- 
tain not  less  than  four  hundred  and  Mty  qualified  voters.  The 
proof  in  the  case  shows  conclusively,  that  the  boundaries  of  the 
county  do  not  contain  the  constitutional  number  of  three  hun- 
dred and  fifty  square  miles,  but  much  less;  and  tiie  question  is, 
whether  the  commissioners  can  be  prohibited  by  the  decree  of  a 
court  of  chancery,  from  organizing  the  county  contrary  to  the 
provisions  of  the  constitution. 

The  convention  of  the  state,  which  formed  the  constitution, 
thought  proper  to  place  restrictions  upon  the  power  of  the  legis- 
lature to  establish  new  countiea;  and  of  consequence,  any  at- 
tempt to  do  so,  contrary  to  the  restrictions,  is  a  void  exercise  of 
power,  which  can  and  must  be  stopped  by  the  judicial  depart- 
ment of  the  state.  There  is  no  other  place  to  which  an  appeal 
can  be  made,  and  if  the  courts  can  not  interfere,  the  constitu- 
tion, if  violated,  is  a  dead  letter.  But  it  is  said,  that  the  true 
remedy  for  this  evil,  is  by  writ  of  quo  warranto,  and  not  by  in- 
junction. To  this  we  answer,  if  the  courts  have  the  power  to 
remedy  the  evil,  that  remedy,  which,  under  all  the  circum- 
stances, will  be  most  effectual,  is  the  one  which  ought  to  be  re- 
sorted to,  if  there  is  nothing  in  the  mode  of  administering  the 
law  prohibiting  it. 

That  the  writ  of  quo  warranto  is  the  common  law  mode  of  re- 
dressing such  grievances  is  admitted,  and  that  it  was  the  only  one 
which  could  have  been  used,  before  the  system  of  chancery  ju- 
risprudence was  established  upon  its  present  broad  and  substan- 
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tial  basis,  is  not  denied.  But  that  this  remedy  is  inefficient,  for 
the  purposes  desired,  can  not  be  controverted.  The  writ  of  quo 
warranto  is  not  a  prohibitory  writ,  and  before  the  qilestion  aris- 
ing under  it  could  be  determined,  much  mischief  could  and 
would  be  done  by  the  organization  of  the  county,  the  thing 
sought  to  be  prevented,  and  no  subsequent  action  of  the  oouri 
oould,  by  possibility,  place  the  parties  concerned,  in  their  orig- 
inal, uninjured  condition.  It  is  this  inability  of  courts  of  law 
to  operate  prospectively,  by  prohibition,  for  the  prevention  of 
mischief,  that  has  established  upon  clear  and  definite  grounds, 
that  portion  of  chancery  jurisdiction  which  rests  upon  the  doc- 
trine of  quia  iemet.  It  embraces  a  great  variety  of  interests, 
which  we  need  not,  and  do  not  design  to  investigate  here.  It 
snfficeth  for  this  case,  to  say,  that  it  always  applies,  where  great 
and  irreparable  mischief  may  be  the  consequence  of  illegal 
action,  which  the  common  law  courts,  from  their  mode  of  pro- 
ceeding, can  not  stay;  such  we  think  this  one  to  be.  If  the 
establishment  of  the  county  be  unauthorized,  its  oxganization 
ought  to  be  prohibited,  and  this,  no  court,  but  one  of  chanceiy, 
can  do. 

It  is  submitted,  whether  one  or  two  private  individuals  oan 
seek  the  aid  of  a  court  of  chancery  for  this  purpose? 

We  think  that  any  person  aggrieved,  by  the  prooeedingB,  majy* 
apply  for  the  remedy. 

Let  the  decree  of  the  chancellor  be  affirmed. 


Quo  Wabaaivto:  See  this  writ  disciused  in  the  note  to  P^opU  v. 
mar  R.  R.  Co.,  80  Am.  Deo.  83. 


GOODBUMU   GaBBOLL. 

[a  HuMPBXBn,  4W.] 
BoHD  EboBOUTSD  BY  PuBUC  OjncER,  Dot  good  aa  a  ttatatoty  bood,  may  ba 

good  aa  a  voluntary  obligation  upon  which  an  action  oaiK  bo  nrnintalnnd 
Deed  Delivxbed  to  Stsakobb  for  the  Use  of  the  Obuobb  into  whoae 

hands  it  subsequently  comes  is  good  from  the  time  of  the  delivery  to  the 

stranger. 
Bond  Accepted  by  the  Obuoee  at  the  Time  of  the  Plea  is  the  bond  ci 

the  obligors. 

Covenant.    The  opinion  states  the  case.    Verdict  and  jndff* 
ment  for  the  plaintiff.    Defendants  appealed. 

Meigs  f  for  the  plaintiff  in  error. 

Ooode^  carUra. 
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By  Court,  Gbeen,  J.  The  bond  upon  which  this  suit  was 
brought,  was  executed  by  the  defendants  to  William  Carroll, 
goyemor  of  Tennessee,  and  his  successors  in  office,  in  the  penal 
sum  of  ten  thousand  dollars,  conditioned  that  T.  C.  Porter,  who 
had  that  day  been  appointed  sheriff  of  Giles  county,  should 
faithfully  execute  and  perform  the  duties  of  that  office. 

The  eridence  is,  that  this  bond  was  written  by  the  deputy 
derk  of  the  county  court,  and  was  signed  by  the  defendants  in 
the  office  of  the  derk  of  that  court,  and  left  upon  the  table, 
from  whence  it  was  taken  by  said  deputy,  and  filed  away  among 
the  papers  of  that  office  where  it  had  remained,  except  when  it 
had  been  applied  for  and  used  by  attorneys,  in  this  case  and  in 
other  cases  against  these  defendants.  Porter  was  qualified  and 
acted  as  sheriff,  and  as  such  received  an  execution  in  favor  of 
Foley  against  Field,  upon  which  he  received  the  money,  but  had 
failed  to  pay  it  over,  or  return  the  fi.  fa.  This  was  not  an 
office  bond  according  to  the  statute,  because  the  x>enalty  is  ten 
thousand  dollars,  instead  of  twelve  thousand  dollars,  as  required 
by  the  statute,  and  because  it  was  not  approved  and  recorded  as 
the  statute  directs.  It  has  been  decided  by  this  court,  10  Yerg. 
465,'  and  is  admitted,  that  a  bond  executed  by  a  public  officer, 
and  securities,  though  not  good  as  a  statutory  bond,  may  never- 
theless, be  binding  as  a  voluntary  obligation,  upon  which  an  ac- 
tion at  common  law  may  be  maintained:  3  Dev.  384;'  4  Id.  270.* 

The  only  question  seriously  urged  in  this  case,  is  as  to  the 
delivery  of  this  bond.  If  a  deed  be  delivered  to  a  stranger  for 
the  use  of  the  obligee,  and  he  afterwards  receive  it,  it  is  good 
from  the  time  of  the  delivery  to  the  stranger:  Shep.  Touch.  57, 
58;  Co.  225,  note  w.  If  a  bond  be  accepted  by  the  obHgee  at 
the  time  of  the  plea,  it  is  the  deed  of  the  obligors:  3  Bep.  28;*  5 
Id.  119.^  In  this  case,  the  bond  was  executed  by  the  plaintiffs 
in  error,  under  the  belief  and  persuasion,  that  it  was  a  good 
statutory  bond,  and  consequently,  with  the  intention,  that  it 
should  be  kept  for  the  use  of  Carroll,  to  be  sued  on,  as  an  office 
bond.  As  to  the  actual  fact  of  such  intention,  no  one  can 
doubt.  But  if  it  turn  out  that  they  were  mistaken,  that  it  was 
not  a  valid  office  bond,  can  that  legal  construction  of  the  instru- 
ment change  the  effect  of  their  intention  in  its  execution  and 
delivery?  Surely  not.  The  facts  are  immutable,  however  par- 
ties may  be  mistaken  as  to  legal  consequences. 

The  only  question  then  is,  has  Carroll  received  it?  We  think 
the  commencement  of  the  suit  on  the  bond,  and  the  production 

1.  Ha>bUUy,fianada,  2,  Tkreadffittf.Jeimingt,  9.  Vanhook  r,  BameU' 

4.  Bvtt«r  tmd  Bdktr't  eeue.  0.  WkelpdaU^i  com. 
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of  it  in  court  by  the  attorneys  of  the  plaintifiF,  is  sufficient  eri* 
deuce,  prima  fadey  of  his  acceptance;  and  that  therefore  at  the 
time  of  the  plea  pleaded,  the  obligee  had  received  the  bond.  In 
8  Dev.  (N.  C.)  884,  it  is  held  that  a  deliyerj  of  such  a  bond  as  this 
to  the  clerk  is  sufficient,  unless  the  obligee  refuse  it.  In  4  Id. 
27C.  the  same  doctrine  is  reiterated,  and  indeed  all  the  cases  in 
our  court,  necessarily  affirm  the  same  thing.  For,  although  the 
point  was  not  made  directly,  yet  it  was  necessarily  involyed,  as 
in  no  case  was  there  proof  of  an  actual  consent  to  receive  the 
bond  by  the  obligee. 

But  counsel  insist,  that  in  all  those  cases  the  bonds  were  de- 
livered according  to  the  directions  of  the  statute.  A  compliance 
with  the  forms  of  the  statute,  upon  this  point,  can  make  no  dif- 
ference, as  they  were  not  statutory  bonds;  the  circumstances  at- 
tending their  execution  were  only  evidence  of  the  intention  of  the 
obligors  in  making  them,  and  we  have  seen  that  the  intention 
of  the  obligors  in  this  case,  is  as  clearly  shown  as  though  all  the 
forms  of  the  statute  had  been  complied  with.  So  that  the  evi- 
dence of  reception  by  the  obligee  is  as  strong  in  this  case  as  in 
any  one  of  the  cases  heretofore  decided  upon  this  subject. 

Let  the  judgment  be  affirmed. 

Bo»D  NOT  Good  as  Statutory  Bond,  Good  as  Ck>MMON  Law  Boimi 
Ckuuen  ▼.  Shaw,  30  Am.  Dec.  338.  As  to  the  effect  of  depurtoret  from  the 
form  prescribed  by  statate,  in  the  case  of  statutory  bonds,  see  SmUh  v. 
Alien,  21  Id.  33;  Kineannon  v.  Carroll,  30  Id.  391;  and  Polk  v.  Phmmier, 
pott. 

DsLiVEBT  OF  Deed:  See  references  in  note  to  Van  AmHiHgt  v.  Mortomt 
84  Am.  Dec.  520;  and  to  Blackwell  ▼.  Lane,  32  Id.  675. 


Folk  v.  Plummbb. 

[9  HtnCFBBSTS,  600.] 

Whibe  a  Statute  Dieects  Bonds  fob  the  Pubuo  Benefit  to  be  made 
payable  to  the  governor  or  other  functionary  having  legal  saocession,  tba 
office  is  the  payee,  and  the  successor,  whether  described  to  nomine  either 
in  the  statute  or  bond,  or  not,  may  sue  on  the  bond. 

In  Statutory  Bonds,  Supebadded  Conditions  not  imposed  by  the  itat- 
nto  may  be  rejected  as  illegal,  and  the  conditions  required  by  the  statate 
enforced. 

Debt.    The  opinion  states  the  case.    The  complaint  was  ad« 
judged  ill  on  demurrer,  whence  the  plaintiff  appealed. 

Efwing  and  Thomas,  and  West  H.  Hun^hreua.  attorney-general^ 
for  the  plaintlfl. 

Nicholson,  contta. 


Dec.  1841.]  Polk  v.  Flummeb.  667 

By  Court,  Bsese,  J.  This  is  an  action  of  debt  upon  a  bond. 
E.  W.  Dale  was  appointed  casliier  of  the  branch  of  the  State 
Bank  at  Columbia.  The  act  establishing  the  bank,  1837,  c. 
107,  sec.  9,  art.  9,  proTides  that  "every  president  and  cashier, 
before  he  enters  on  the  execution  of  his  duty,  shall  give  bond 
with  two  or  more  securities  to  the  satisfaction  of  the  directors, 
payable  to  the  goyemor  of  the  state,  in  a  sum  not  less  than  one 
hundred  thousand  dollars,  conditioned  for  the  faithful  perform- 
ance of  his  duty."  E.  W.  Dale  and  his  securities  gave  bond  in 
the  penalty  of  one  hundred  thousand  dollars,  payable  to  New- 
ton Cannon,  goyemor  of  the  state  of  Tennessee,  and  his  suc- 
cessors in  office,  "  conditioned  that  Dale  should  well  and  truly, 
and  with  diligence,  integriiy,  and  fideliiy  discharge  and  perform 
all  and  singular  the  duties  appertaining  to  the  said  office,  and 
should  be  responsible  to  and  indemnify  the  bank  of  Tennessee, 
for  all  sums  of  money  that  might  become  due,  and  all  losses  or 
damages  that  might  be  sustained  by  reason  of  any  default, 
neglect,  fraud,  failure,  or  delinquency  of  the  said  Dale  (which 
it  was  thereby  coyenanted  that  he  should  do  and  perform),  then 
the  obligation  to  be  yoid,"  etc.  After  this,  in  the  aboye  bond, 
is  found  the  following:  "And  it  is  understood  and  agreed  that 
one  recoyery  shall  not  satisfy  or  discharge  this  obligation,  but 
that  it  shall  be  good  and  ayailable  against  us,  notwithstanding 
any  preyious  recoyery  or  recoyeries,  so  long  as  any  cause  of 
action  exists  against  the  said  E.  W.  Dale,  cashier  as  aforesaid, 
and  that  no  occasional  or  temporary  absence  of  said  cashier 
from  the  said  branch  of  said  bank,  shall  be  ayerred  or  alleged 
as  impairing  the  force  of  this  obligation,  or  of  said  conditions, 
but  that  the  same,  notwithstanding  any  such  absence,  shall  con- 
tinue in  full  force  and  yirtue. "  Suit  upon  this  bond  was  brought 
in  the  name  of  James  K.  Polk,  goyernor  of  the  state  of  Ten- 
nessee. A  demurrer  was  filed  to  the  declaration,  which  the  cir* 
ouit  court  upon  argument  saw  proper  to  sustain,  and  the  plaint* 
iff  in  error  has  appealed  to  this  court. 

Two  questions  haye  been  discussed  before  us:  1.  As  the  stat* 
ute  directs  that  the  bond  shall  be  made  payable  to  the  "goy- 
emor of  the  state,"  and  as  the  bond  in  the  record  was  made 
payable  to  "Newton  Cannon,  goyemor  of  the  state  of  Ten- 
nessee, and  his  successors  in  office,"  whether  James  K.  Polk, 
although  goyemor  of  the  state,  and  successor  of  Newton  Can- 
non in  office,  can  maintain  the  action?  For  the  plaintiff  it  is 
said  that  the  action  may  well  be  brought  either  in  the  name  of 
"the  goyemor  of  the  state"  without  more,  or  in  the  name  of 
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the  governor  at  llie  time,  or  if  not  in  office,  in  (lie  name  of  bis 
Boccessor,  Btating  himself  as  governor;  that  the  bond  and  the 
aotion  in  this  case  are  according  to  the  legal  effect  of  the  statate, 
and  snfficientlj  pnrsoe  it;  bat  even  if  this  were  not  so,  that  the 
words  "Newton  Gannon/'  *' saccessors  in  office/'  and  '' Jame0 
EL  Polk/'  may  all  be  rejected  as  surplusage,  and  then  the  bond 
and  the  aotion  are  in  the  name  of  the  "  govemor  of  the  state/' 
that  when  a  statute  directs  bonds  for  the  public  benefit,  to  be 
made  payable  to  the  governor  or  other  functionary,  having 
legal  succession,  the  office  is  the  payee,  and  the  successor, 
whether  described,  eo  nomine,  either  in  the  statute  or  bond,  or 
not,  may  yet  maintain  the  action,  such  officer  being  made  by 
form  of  the  statute,  and  for  the  public  benefit,  qujoad  hoc,  a  cor- 
poration sole.  Upon  this  branch  of  the  case,  the  counsel  for 
the  plaintiff  have  referred  to  various  authorities;  among  others, 
to  1  Hay.  144;'  4  Bac.  Abr.  411;  4  Eep.  66;'  4  Inst.  249;  Stra. 
452;  4  Dev.  656.' 

The  counsel  for  the  defendants  in  this  court,  do  not  controvert 
the  point  which  these  authorities  were  cited  to  maintain.  And 
vre  think  on  this  branch  of  the  case  no  obstacle  exists  in  the  way 
of  the  plaintiff  maintaining  this  action. 

2.  In  the  second  place  it  is  contended,  that  this  bond  is  statu- 
tory, made  payable  to  a  public  functionary,  having  no  right,  or 
power,  or  interest,  apart  from  the  statute,  to  take  any  bond  at 
all  touching  the  duties  and  functions  of  a  cashier  of  a  bank,  and 
that,  therefore,  no  other,  or  different  bond  can  be  taken  by  him, 
than  that  which  the  statute  designates ;  and  that  if  other  and  differ- 
ent stipulations  than  those  pointed  out  by  the  statute  be  inserted 
in  such  a  bond,  it  is  thereby  rendered  void,  not  as  regards 
such  other  and  different  stipulations  merely,  but  so  much  also  of 
the  bond,  as  may  be  conformable  to  the  statute;  that  in  the  bond 
before  us,  the  superadded  conditions,  or  stipulations  on  the  sub* 
ject  of  one  recovery  not  satisfying  or  discharging  the  obligation^ 
and  on  the  subject  of  the  temporary  or  occasional  absence  of  the 
cashier,  are  of  this  character,  and  make  the  whole  bond  bad  and 
void  as  a  statutory  bond. 

On  the  other  side  it  is  said,  that  these  superadded  stipulations 
may  be  void,  and  if  void,  they  do  not  invalidate  the  balance  of 
the  bond,  that  they  stand  distincUy  apart  from  the  other  stipu* 
lations,  are  readily  separable  from  them,  and  that  in  fact,  without 
these  stipulations  the  bond  is  entire,  complete,  and  in  exact  con- 
formity with  the  statute.    This  question  has  profited  by  the  am^ 

1.  Anontfmout,  9.  Fmkoood't  cmae,  8.  Dewd  ▼.  Davit,  4  Dar.  61. 
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pie  research,  and  dear  and  Tigorons  discussion  of  lUbr.  Justice 
Stoijy  in  the  case  of  the  United  States  y.  Bradley.^  That  case 
indeed  has  exhausted  the  subject.  The  court  there  remarked: 
"  That  bonds  and  other  deeds  may,  in  manj  cases,  be  good  in 
part,  and  void  for  the  residue,  when  the  residue  is  founded  in 
illegaliiy,  but  not  malum  in  ae^  is  a  doctrine  well  founded  in  the 
oommon  law,  and  has  been  recognized  from  a  very  early  period;'' 
and  Mr.  Justice  Storjr  goes  on  to  show  that  the  case  was  the  same, 
when  the  illegality  arises  under  a  statute,  except  in  some  cases, 
such  as  those  under  the  statute  of  83  Henry  YI. ,  c.  9,  as  to  sheriffs 
taking  bonds,  which  are  in  terms  by  the  statute  declared  Toid, 
unless  taken  as  set  forth  therein.  And  having  reviewed  several 
cases  in  England  and  the  United  States,  he  concludes  with  this 
general  declaration,  that  "  there  is  no  solid  distinction,  in  cases 
of  this  sort,  between  bonds  and  other  deeds,  containing  condi- 
tions,-covenants,  or  grants,  not  malum  in  se,  but  illegal  at  the 
common  law,  and  those  containing  conditions,  covenants,  or 
grants,  illegal  l^  the  express  prohibitions  of  statutes.  In 
each  case,  the  bonds  or  other  deeds  are  void  as  to  such  condi- 
tions, covenants,  or  grants,  which  are  illegal,  and  are  good  as  to 
all  others  which  are  legal  and  unexceptionable  in  their  purport. 
The  only  exception  is,  when  the  statute  has  not  confined  its  pro- 
hibition to  the  illegal  conditions,  covenants,  or  grants,  but  has 
expressly  or  by  necessary  implication,  avoided  the  whole  instru- 
ment to  all  intents  and  purposes." 

In  the  same  case,  Judge  Story  remarks,  that  "  a  bond  may  by 
mutual  mistake  or  accident,  and  wholly  without  design,  be  taken 
in  a  form  not  prescribed  by  the  act.  It  would  be  a  very  mis- 
chievous interpretation  of  the  act,  to  suppose,  that  under  such 
circumstances,  it  was  the  intendment  of  the  act,  that  the  bond 
should  be  entirely  void.  Nothing,  we  think,  but  very  strong 
and  express  language  should  induce  a  court  of  justice  to  adopt 
such  an  interpretation.  When  the  act  speaks  out,  it  would  be 
our  duiy  to  follow  it.  When  it  is  silent,  it  is  a  sufficient  com- 
pliance with  the  policy  of  the  act,  to  declare  the  bond  void  as 
to  any  conditions  which  are  imposed  upon  a  party  beyond  what 
the  law  requires.  This  is  not  only  the  dictate  of  the  common 
law,  but  of  common  sense."  It  is  true,  indeed,  that  in  the  case 
of  the  United  States  v.  Bradley,  as  well  as  in  other  cases,  the 
court  held,  that  the  United  States  being  a  body  politic,  had  a 
genetal  power  to  hold  voluntary  bonds  in  the  absence  of  stat- 
utory enactments.    But  the  reasoning  of  the  case  does  not  pro* 

1.  10  Pet.  MS. 
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ceed  upon  ihat  distinction,  and  the  disonssion  is  not  baaed  upon 
that  principle.  The  result,  it  would  seem,  would  hare  been  the 
same,  if  the  bond  in  question  had,  hj  the  statute,  been  made 
payable  to  the  secretary  of  war,  of  the  treasury,  or  other  person. 
The  general  principle  embraces  both  cases.  Whether  the  bond, 
by  the  statute,  be  payable  to  the  United  States,  or  to  some  pub- 
lic functionary  for  their  benefit,  the  conditions  not  imposed  by 
the  statute  are  void,  and  the  balance  good.  And  the  court 
refers,  as  an  authority  to  sustain  their  judgment  in  the  case  of  the 
United  States  v.  Bradley,  to  the  case  of  the  Superviaors  of  the 
Coniiiy  of  Alleghany  v.  Van  Campen,  3  Wend.  48,  where  the 
payees  of  the  bond  had  none  other  than  statutory  power  to  take 
the  bond.  So  also  in  a  late  case  in  England,  in  the  common 
pleas,  it  was  held  by  all  the  judges,  that  a  bond  payable  by  a 
collector  of  taxes  to  commissioners  of  the  revenue,  which  in  part 
did  not  pursue  the  statute,  was  void  as  to  that  part,  and  good 
as  to  the  balance.  Tindal,  G.  J.,  remarked,  "  that  the  rule  of 
law  is,  that  if  a  bond  be  conditioned  for  the  performance  of  a 
thing,  malum  in  ae,  or  against  a  positive  law,  not  only  is  the 
condition  void,  but  the  bond  also,  and  the  question  is  whether 
the  conditions  of  this  bond  are  for  the  performance  of  a  thing 
malum  in  86,  or  contrary  to  the  statute  under  which  the  bond 
was  taken.  If  the  conditions  had  been  solely  to  pay  to  the  com- 
missioners, it  would  have  imposed  an  illegal  act,  and  the  bond 
would  have  been  void.  But  it  becomes  unnecessary  to  consider 
that,  because  there  is  a  separate  condition  under  which  the 
obligor  is  to  pay  to  the  receiver  general.  I  can  not  see  why  we 
are  to  call  in  aid  a  distant  condition  which  may  be  illegal,  to 
vitiate  that  which  is  clearly  legal.  Gkuelee,  J.,  said,  ''there 
is  no  provision  in  the  act,  that  the  bond  shall  be  taken  in  any 
particular  form,  and  the  condition  to  pay  to  the  commissioners, 
does  not  render  the  whole  bond  void.  In  Newman  v.  Newman^ 
4  Mau.  &  Sel.  66,  Lord  Ellenborough,  G.  J.,  said,  "  admitting 
the  condition  of  the  bond  to  be  ill,  as  to  one  part  of  it,  it  seems 
it  may  be  well  as  to  the  other  parts;  for  you  may  separate  at  the 
common  law  the  bad  from  the  good:"  7  Bing.  423.* 

The  question  therefore,  in  general,  and  also  as  to  bonds 
merely  statutory,  seems  upon  authority  well  settied,  and  that 
superadded  and  distinct  conditions,  not  imposed  by  the  statute, 
may  be  rejected  as  illegal,  and  the  conditions  required  by  the 
statute  be  enforced  as  valid.  In  the  case  before  us,  it  will  be 
observed  that  the  directions  of  the  statute  are  comprised  in  very 

1.  O^Utiu  ▼.  Chffmuu, 
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general  language;  ihe  form  of  the  bond  is  not  prescribed.  To 
hold  in  such  a  case,  that  if  the  draftsman  of  the  bond,  in  filling 
up  its  conditions  in  detail,  should  insert  some,  which  might  be 
construed  as  not  falling  within  the  general  scope  of  the  statute, 
the  entire  bond  should  be  thereby  rendered  void,  would  be  of 
most  mischievous  consequences,  injuriously  affecting  all  the 
fiscal  interests  of  the  state,  and  all  the  fiduciary  relations  of 
society  committed  to  the  public  ministration.  As  the  super- 
added conditions  in  the  case  before  us,  may  be  rejected  as  void, 
it  is  scarcely  necessary  to  inquire  into  their  meaning  and  legal 
effect.  If  the  clause,  relating  to  one  recovery  not  discharging 
the  obligation,  be  understood  to  refer  to  actions  of  covenant 
within  the  limits  of  the  penalty,  then  it  only  asserts  what  the 
law  would  operate  without  it.  If  it  is  to  be  understood  to 
mean,  that  more  than  one  recovery  of  the  penalty  may  be  had, 
then  it  is  repugnant  to  law,  the  rules  of  which  it  is  not  com- 
petent for  individuals  by  their  contract  to  set  aside,  and  would 
for  that  reason  be  void.  We  know  not  whether  the  other  stipu- 
lation about  absence,  would  or  would  not  enlarge  the  measure 
of  accountability  intended  by  the  statute.  It  is  unnecessary 
here  to  inquire.  The  stipulation,  if  not  imposed  by  the  legis- 
lative intention,  may  be  rejected. 

There  is  somewhat  a  numerous  class  of  cases  in  our  own  books 
of  reports  which  have  been  referred  to  in  the  discussion.  But 
these  cases  were  upon  other  principles.  They  were  not  suits 
according  to  the  course  of  common  law,  but  summary,  and  often 
ex  parte  proceedings  upon  motion,  and  in  most  of  them  the 
penalty  of  the  bond  differed  from  that  presented  by  the  statute, 
a  difference  affecting  the  whole  bond.  The  principle  of  these 
cases,  therefore,  is  not  in  conflict  with  the  conclusion  at  which 
we  have  arrived  in  the  case  before  us.  Upon  the  whole  we  are 
of  opinion,  that  the  judgment  of  the  circuit  court  must  be  re- 
versed, the  demurrer  be  overruled,  and  the  cause  be  remanded 
to  the  circuit  court  for  further  proceedings. 


diATUTOBT  Bonds  not  Pubsxjinq  thx  Fobm  Primorihid  bt  ths  Statutss 
Am  Ooodrum  v.  CarroU,  ante,  564,  and  the  deoiaioiu  refemd  to  in  ilio  aoloi 
and  MaeUe  ▼.  Cainu.  15  Am.  Doe.  477. 
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Habwell  v.  Wobsham. 

[2  HUMTMKM,  624.] 

Ah  EzscunoK  is  not  Kept  Auts  in  the  sheriff's  handi  where  the  Utt« 

pays  the  amoxmt  thereof  to  the  creditor,  there  being  no  agreement  for 

the  purchase  of  the  debt. 
Lr  A  Saxaiww  havb  a  Dbbt  AOAnrsr  thx  Bzeootion  Defeztdant,  who  places 

property  in  the  fonner's  hands  to  satisfy  the  executions,  the  sheriff  can 

not  pay  his  own  debt  before  satisfying  the  writs. 

OsBHOBABi  and  supersedes,  to  oertoiix  writ  of  execution 
sought  to  be  enforced  which  plaintiff  alleged  had  been  satisfied. 
Opinion  states  the  case.  Verdict  for  the  plaintiff.  Defendant 
appealed. 

Ooode,  Jones  and  Leaffi/erman,  for  the  plaiTitiff  in  eiror. 

Wright,  contra. 

By  Court,  Gbbkk,  J.  Worsham  having  recovered  judgment 
before  a  justice  of  the  peace  against  B.  D.  Parxish,  the  plaintiff 
in  error  became  security  for  the  stay  of  execution.  After  the 
expiration  of  the  time  allowed  for  the  stay,  an  execution  issued 
against  Parrish  and  Harwell,  and  came  to  the  hands  of  Bridges, 
the  constable,  who  had  in  his  hands  other  executions  against 
Parrish.  At  the  same  time  Parrish  was  indebted  to  the  consta- 
ble, Bridges,  in  the  sum  of  about  four  hundred  dollars,  which 
Bridges  had  loaned  him,  and  for  which  he  held  his  notes,  upon 
which  he  was  to  pay  twenty-five  per  cent,  interest.  Things 
being  in  this  situation,  Parrish  delivered  to  the  constable. 
Bridges,  a  negro  boy,  slave,  to  be  sold,  without  giving  any  in- 
struction as  to  the  application  of  the  proceeds  of  the  sale. 

The  slave  was  sold  for  seven  hundred  dollars,  a  sum  more 
than  sufficient  to  have  satisfied  all  the  executions  against  Parrish 
in  the  hands  of  Bridges.  The  constable.  Bridges,  paid  Wor- 
sham, the  plaintiff  below,  the  entire  amount  of  his  execution, 
without  reservation  or  condition,  and  without  any  contract  of 
any  sort  with  the  plaintiff,  but  he  did  not  credit  the  execution, 
or  return  it  satisfied,  but  held  it  still  in  his  hands.  Parrish  has 
become  insolvent,  and  the  execution  aforesaid  is  sought  to  be 
enforced  against  Harwell,  the  security  for  the  stay,  on  the 
groimd,  that  Bridges  applied  part  of  the  money  arising  from 
the  sale  of  the  slave,  to  the  extinguishment  of  his  own  debt 
against  Parrish,  and  that  the  remaining  portion  of  the  price  of 
the  slave  was  insufficient  to  satisfy  the  executions  in  his  hands. 

The  court  told  the  jury,  that  ''  a  constable  could  advance 
money  to  the  plaintiff  in  an  execution,  and  pay  off  the  execution, 


Dec  1841.]  Habwell.  v.  Wobshak.  673 

and  then  enforce  Hie  collection  of  the  execation  in  the  name  of 
the  plaintiff  therein,  for  his  own  use,  henefit,  and  indemniiy/' 
bat  "  that  such  constable  could  not  be  his  own  officer,  but  that 
it  was  competent  to  place  the  execation  in  the  hands  of  another 
constable  to  enforce  it  for  his  benefit." 

The  court  further  chaiged  the  jury,  **  that  if  the  constable. 
Bridges,  had  executions  in  his  hands  against  Robinson  D.  Par- 
rish,  and  also  private  notes  of  his  own  on  him,  and  received  the 
negro  boy  Jacob  from  Parrish  for  sale,  without  any  directions 
from  him  as  to  the  application  of  the  money  he  should  get  from 
such  sale,  then  it  would  be  competent  for  him  to  apply  the 
money  to  the  payment  of  his  own  private  and  individual  claims 
or  notes,  to  the  exclusion  of  such  executions." 

1.  Can  a  constable  or  sheriff,  after  he  has  paid  off  an  execu- 
tion to  the  plaintiff,  hold  it  up  as  unsatisfied,  and  enforce  the 
collection  of  the  money  upon  that  execution  for  his  own  benefit? 
We  think  most  clearly,  he  can  not.  When  the  judgment  creditor 
is  paid  and  satisfied,  the  object  for  which  the  execution  was  is- 
sued, has  been  attained,  and  the  force  of  the  writ  is  spent.  The 
process  being  tixxxs/unctiLS  officio,  the  power  which  was  conferred 
upon  the  officer  by  it,  is  gone.  If  upon  a  subject  so  plain, 
authority  were  wanting,  the  cases  of  JReed  v.  Fruyn  dk  Stools,  7 
Johns.  426  [5  Am.  Dec.  287],  and  Sherman  v.  Boyce,  15  Johns. 
444,  are  full  upon  the  point.  In  Ihe  latter  case,  the  debtor  and 
the  deputy  sheriff  executed  their  joint  note  to  one  Barney,  from 
whom  the  money  was  borrowed,  and  the  officer  paid  it  to  the 
plaintiff  in  the  execution;  the  debtor  agreeing  that  the  execution 
should  still  be  held  in  the  hands  of  the  deputy  sheriff  for  his 
security,  and  that  if  Barney  should  call  on  him  for  the  money, 
the  sheriff  might  sell  under  the  execution.  When  the  sheriff 
paid  the  money  to  the  plaintiff,  he  informed  him  that  the  execu- 
tion was  not  intended  to  be  discharged,  and  his  receipt  was 
taken  for  the  money  on  a  separate  piece  of  paper.  The  court 
said,  it  was  not  a  conditional  agreement,  nor  advance  of  money 
by  the  deputy  sheriff  to  the  creditor;  ''  the  debt  must,  therefore, 
be  deemed  satisfied  as  to  the  judgment  creditor;  and  that  fact 
being  established,  the  law,  founded  on  wise  policy,  considers  the 
execution  as  functus  officio," 

So  in  the  case  before  the  court,  the  debt  was  satisfied.  There 
was  no  condition  in  the  payment  of  the  creditor;  no  contract 
with  him  for  the  purchase  of  the  debt,  and  advance  of  money, 
on  his  assignment,  verbal  or  written,  of  the  beneficial  interest  in 
the  judgment  and  execution  against  the  debtor.    Being  thus 
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satisfied,  no  matter  by  whom,  the  execution  ceased  to  have  any 
force,  or  giye  the  officer  any  power  to  act.  In  the  case  of  WeUer 
Y.  Weedale^  ^oj,  107,  it  was  decided,  that  if  a  sheriff  satisfy  a 
debt  out  of  his  own  money,  he  can  not  afterwards  detain  the 
goods  of  the  debtor,  on  the  fi.fa.  for  his  own  indemnity.  Nor 
can  the  question,  whether  the  debtor  requested  the  officer  to  sat- 
isfy the  execution,  or  it  was  done  of  his  own  accord,  without  the 
knowledge  of  the  debtor,  make  any  difference. 

The  second  question  is,  whether  the  constable  had  a  right  to 
retain  part  of  the  price  of  the  slave,  in  satisfaction  of  his  own 
debt  due  by  note,  in  exclusion  of  the  executions  he  had  in  his 
bands?  We  do  not  say  that  an  individual,  against  whom  an 
officer  may  have  an  execution,  may  not  pay  a  private  debt  due 
the  officer,  by  stipidating  at  the  time  he  gives  the  money,  that  it 
is  to  be  received  in  discharge-  of  such  private  debt.  But  a  sher* 
iff  or  constable  is  required  to  use  active  diligence  in  the  execu- 
tion of  process  which  may  come  to  his  bands.  He  must,  if  the 
defendant  have  property,  levy  the  execution,  or  show  some  rea- 
sonable excuse  why  he  did  not.  And  if  property  be  placed  in 
his  hands  for  sale,  without  directions  about  its  application,  he  is 
bound  to  apply  it  to  the  execution,  although  he  may  have  a  pri- 
vate claim  against  the  debtor.  So,  if  money  be  paid  to  an  offi- 
cer, who  has  executions  against  the  party,  and  also  a  private  debt, 
it  must  be  applied  to  the  executions  in  preference  to  the  private 
debt;  because  the  execution  creditors  have  placed  in  the  officer's 
hands  the  means  of  coercing  payment  of  their  claims,  and  the 
presumption  would  be,  that  the  money  or  property  was  intended 
by  the  debtor  for  the  satisfaction  of  the  claims  that  were  thus 
pressing  him;  and  because  the  officer  is  bound  to  use  active  dili- 
gence in  the  execution  of  process,  a  diligence  exceeding  that 
which  a  man  employs  in  his  own  affairs.  If  a  private  man,  without 
reward,  were  to  undertake  to  collect  a  note  for  a  friend,  and  he 
had  a  claim  against  the  same  debtor,  and  money  were  paid  him 
without  direction,  he  might  apply  it  to  his  own  or  his  friend's 
debt.  But  even  in  that  case,  it  would  hardly  be  thought  fair,  if 
his  own  debt  were  extinguished,  and  his  friend's  entirely  ex- 
cluded. But  how  different  is  the  case  before  the  court.  The 
constable,  by  reason  of  these  executions,  obtained  property  with- 
out directions  as  to  its  application,  and  having  sold  it,  applied 
the  proceeds  to  the  payment  of  a  debt  for  money  borrowed  of 
him  at  twenty-five  per  cent,  interest,  and  the  execution  creditors 
are  wholly  excluded.  If  this  were  tolerated  by  the  court,  it  ia 
easy  to  see  that  it  would  invite  the  constables  to  adopt  a  system 
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of  fraud  upon  execution  creditors,  and  oppression  upon  debtors, 
that  would  tend  to  subvert  the  foundations  of  private  right,  and 
of  civil  liberty.  Therefore,  upon  grounds  of  public  policy,  if  no 
other  principle  were  in  the  way,  such  a  procedure  cotdd  not  be 
tolerated. 

Upon  both  points  here  noticed,  the  court  erred,  and,  there- 
fore, the  judgment  is  reversed. 


That  a  aheriff  can  not  pay  the  plaiiitiff  in  the  ezeontbn,  and  then  levy  the 
exeonUon  oot  of  the  jiroperty  of  the  defendant,  see  i?eaf  y.  Pruyn,  5  Am. 
Deo.  287. 


Gaflingeb  V.  Sullivan. 

[3  HuaCPBBBTB,  648.] 

A  Wds's  Rkvxbsionabt  Intbbbst  is  not  RsDircsD  to  thb  Hubbaitd's  P08- 
asasiON  by  his  purchase  of  the  life- tenant's  interest.  He  can  not  therefore 
sell  the  property  so  as  to  cut  off  his  wife,  in  case  she  sorvivee  him. 

DsmnTB.     The  opinion  states  the  case. 

Burton,  for  the  plaintiff  in  error. 

CanUhers,  contra. 

"Bj  Court,  Beese,  J.  This  is  an  action  of  detintie  for  slaves. 
The  property  in  question  was  bequeathed  by  the  last  will  and 
testament  of  Boling  Felts  to  his  wife,  for  life,  and  after  her 
death  to  Ann  Sullivan,  the  plaintiff  in  this  suit,  then  the  wife  of 
William  Sullivan,  and  the  said  William  was  appointed  executor 
of  the  will.  He  dtdy  took  upon  himself  that  office,  and  in  1819, 
purchased  of  Mary  Felts,  testator's  widow,  the  property  in 
question,  for  the  sum  of  one  hundred  dollars  per  annum,  to  be 
paid  to  her  during  her  life. 

In  1830,  Mary  Felts  acknowledged  in  writing  her  reception  of 
a  sum  in  gross,  from  William  Sullivan,  in  satisfaction  of  her 
annuity.  Subsequentiy,  in  the  same  year,  William  Sullivan 
conveyed  the  slaves,  for  a  valuable  consideration,  to  Caplinger, 
the  defendant,  and  put  him  in  possession  thereof,  he,  himself, 
having  been  possessed  of  them  from  the  time  of  his  purchase  in 
1819.  William  Sullivan  died  in  1835.  Mary  Felts,  the  owner 
of  the  slaves  for  life,  and  Ann  Sullivan,  the  wife  of  William,  to 
whom  they  were  limited  in  remainder,  surviving.  Mary  Felta 
died  in  1838.  These  facts,  in  the  circuit  court,  were  found  by 
the  jury  in  a  special  verdict,  and  judgment  thereon  was  pro- 
nounced by  his  honor  the  circuit  judge,  in  favor  of  Ann  SuUi- 
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Tan,  the  plaintiff,  and  the  defendant,  Caplinger,  has  appealed  in 
error  to  this  conrt.  .  Justice  Stoiy,  in  his  Commentaries  on 
Equity,  par.  1413,  states  it  as  a  principle,  that  ''no  assign- 
ment by  the  husband,  of  lerersionaxy  choses  in  action,  or  other 
reversionary  equitable  interests  of  the  wife,  even  with  her  con- 
sent and  joining  in  the  assignment,  will  exclude  her  right  of 
Burviyorship."  The  assignment,  he  adds,  "  is  not,  and  can  not, 
from  the  nature  of  the  thing,  amount  to  a  reduction  into  pos- 
session of  such  leveraionaiy  interests.''  The  genezal  principle 
thus  laid  down,  we  find  to  be  abundantly  sustained  by  authority, 
and  particularly,  by  the  leading  cases  on  the  subject:  Purdew 
y.  Jackson,  1  Buss.  1,  determined  by  Sir  Thomas  Plummer, 
master  of  the  rolls,  and  the  case  of  Bonner  v.  Morton,  8  Id.  65, 
determined  by  Lord  Chancellor  Lyndhurst,  the  fifteenth  of 
April,  1827. 

The  point  settled  in  the  last  case  is,  that  where  husband  and 
wife  assign  to  a  purchaser,  for  valuable  consideration,  a  share 
of  an  ascertained  fund,  in  which  the  wife  has  a  vested  interest 
in  remainder,  expectant  on  the  death  of  a  tenant  for  life,  and 
both  the  wife  and  tenant  for  life  outlive  the  husband,  the  wife 
is  entitled  by  right  of  survivorship  to  claim  the  whole  of  the 
share  of  the  fund,  against  such  particular  assignee  for  valuable 
consideration.  The  Lord  Chancellor  refers  to  the  principal 
cases  relied  on,  on  either  side,  and  particularly  to  the  case  be- 
fore Sir  Thomas  Plummer,  and  concludes,  after  considering  the 
question  in  all  its  bearings,  and  the  authorities  and  principles 
on  the  one  side,  and  on  the  other,  that  the  judgment  of  the 
master  of  rolls,  in  Purdew  v.  Jackson,  was  right,  and  that 
the  husband  dying  while  the  wife's  interest  continued  reveiv- 
sionary,  had  no  power  to  make  an  assignment  of  property  of 
this  description,  which  shall  be  valid,  against  the  wife  surviving. 

But  it  is  urged  on  behalf  of  the  defendant,  in  this  case«  that 
the  husband  did  not  die,  while  the  wife's  interest  in  the  prop- 
erty continued  reversionary;  for  it  is  said,  that  the  reversionazy 
character  of  the  interest  was  terminated  by  the  purchase  on  the 
part  of  the  husband,  from  the  tenant  for  life.  But  this,  we 
think  is  not  so.  For  if  after  this  purchase,  the  husband  had 
died,  without  assignment,  can  it  be  doubted,  that  the  personal 
representative  of  the  husband,  would  have  been  entitled,  dur- 
ing the  existence  of  the  tenant  for  life,  to  the  properiy  in  ques- 
tion, and  after  that,  that  the  wife  would  have  been  entitled  by 
survivorship? 

The  wife  had  no  interest  in  the  husband's  purchase;  he  stood 
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in  the  place  of  tenant  for  life.  The  tenancy  for  life  still  con- 
tinued, and  the  reversionaiy  interest,  unaffected  by  such  pur- 
chase, could  not  commence  in  possession,  till  the  life  estate 
terminated.  The  husband  possessed  the  slaves,  but  he  pos- 
fiessed  them  as  purchaser,  not  as  husband,  and  his  title  and 
possession  were  of,  and  commensurate  with,  the  life  estate,  and 
that  only.  Here  was  no  merger  of  estates.  The  life  estate  be- 
longed to  the  husband  solely,  and  absolutely  as  purchaser;  the 
reversionary  interest  or  remainder,  to  husband  and  wife,  in 
right  of  the  wife,  and  liable  to  become  his  absolutely  by  sur- 
vivorship. If  the  husband,  having  assigned,  had  continued  to 
live  tUl  the  life-time  estate  had  terminated,  then,  indeed,  as  a 
coTirt  of  chancery  views  such  assignment  as  an  agreement  to  as- 
sign when  in  his  power,  and  considers  that  also  as  done,  which 
ought  to  have  been  done,  the  assignee  for  a  valuable  considera- 
tion, wotdd,  in  equity,  have  been  entitled  to  the  property. 
'  We  have  been  referred  by  defendant's  counsel  to  the  case  of 
Pinkard  v.  Smith  and  Wife,  Littell's  Sel.  Cas.  331,  as  bearing  on 
this  question.  The  court  in  that  case,  seemed  to  be  of  opinion, 
that  a  vested  remainder  in  a  slave,  occurring  to  the  wife  during 
coverture,  so  far  vested  in  the  husband,  as  that  he  would  be  en- 
titled to  recover  the  same,  without  admininistration  on  the 
wife's  estate.  But  they  also  state  it,  as  their  opinion,  that  it 
does  not  so  vest,  as  to  defeat  the  wife  of  her  right  by  survivor- 
ship. The  case,  whether  properly  determined  or  not,  can, 
therefore,  be  no  authority  bearing  upon  the  case  at  the  bar. 

Upon  the  whole,  we  are  of  opinion,  that  the  circuit  court  pro- 
nounced the  proper  judgment  upon  the  special  verdict,  and  we, 
therefore,  affirm  that  judgment. 


Reducing  to  Possession  a  Wipe's  Choses  in  Action:  "It  ib  well  set- 
tled that  as  to  the  choses  in  action  of  the  wife,  marriage  is  only  a  qualified 
gift  to  the  husband,  upon  condition  that  he  gets  posaessioA  during  coverture; 
for  if  he  die  before  the  wife,  without  having  gained  such  possession,  she,  and 
not  his  personal  representative,  will  be  entitled  to  them;  but  it  is  equally  true, 
and  has  been  so  expressly  held  by  this  court,  that  the  marital  rip;ht,  though  it 
confers  no  absolute  title  to  the  property  while  a  chose  in  action,  yet  attaches 
to  the  chose  in  action — vests  an  appreciable  interest  therein — gives  the  right 
to  make  the  property  of  which  it  is  the  representative  absolutely  that  of  the 
husband;  and  this  right,  vendible  and  assignable,  is  the  subject  of  sale  or  gift 
to  the  extent  of  the  husband's  interests.  When  the  assignment  is  without 
consideration,  as  in  case  of  a  gift,  if  the  husband  dies  before  the  chose  is  re- 
duced  into  possession,  the  legal  right  of  the  wife  of  survivorship  attaches  and 
defeats  the  right  of  the  assignee.  If  the  assignment  is  special  for  value  it  is 
considered  in  many  cases  a  quan  reduction  into  possession,  which  defeats  the 
legal  right  of  survivorship,  and  the  assignee  is  only  subject  to  the  wife's 
Asf.  Deo.  Vox^  XXXVII—S? 
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•qoity  to  a  aettlemeni."  The  above  language,  taken  from  the  opinion  of  the 
ooort  in  Ware  y.  fTane,  28  Gratt.  670-672,  gives  a  very  complete  eammary  of 
the  general  prinoiplee  in  regard  to  the  reducing  to  a  husband's  possession  the 
ehosei  in  action  of  his  wife.  It  is  the  husband's  privilege,  recognized  wher- 
ever the  common  law  prevails,  to  appropriate  to  himself  his  wife's  choses  in 
action;  having  done  so,  these  choses  become  as  absolutely  his  as  does  her 
tangible  personalty:  DoleTa  Trustee  v.  Cfeiger'a  Adm'r,  2  Gratt.  98;  Yerby  v. 
Lyneh^  3  Id.  460;  Estate  of  Hinds,  34  Am.  Dec.  545  and  note;  Parsons  v. 
Parsons,  32  Id.  362  and  note;  Rodgers  v.  Pibe  County  Bank,  69  Mo.  560; 
OrebilTs  Appeal,  87  Pa.  St.  105;  O^Oonnor  v.  Harris,  81  N.  C.  279;  McVaugh 
V.  MeVaugh,  10  Phila.  457;  Drury  v.  Briscoe,  42  Md.  154;  ChapeUe  v.  Olney^ 
1  Saw.  401;  TriU  v.  ColweU,  31  Pa.  St.  228;  NeedUs  v.  Needles,  7  Ohio  St 
432;  Oapp  v.  Houghton,  10  Pick:  463;  Jacks  v.  Adair,  31  Ark.  616;  WheeUr 
T.  Moore,  13  N.  H.  478;  Standtford  r.  Devcl,  21  Ind.  404;  Harper  v. 
Archer,  28  Miss.  212;  Probate  Court  v.  Niles,  32  Vt.  775;  Arnold  v.  Bug- 
gles,  1  R.  I.  165;  Anderson  v.  Anderson,  11  Bush,  327;  Thomas  v.  Chicago, 
55  IlL  403;  Plummer  v.  Jarman,  44  Md.  632;  Johnson  v.  BenneU,  30  Barb. 
237;  9Ft{;2^n«  v.  i?^n<,  33  Ga.  409;  fTa^lxr  v.  Walker,  25  Mo.  367;  Pettia. 
pZ/  V.  BuUfrJUld,  45  N.  H.  195;  Pti»  v.  CoUins,  33  Me.  38;  iTonion  v.  TUs- 
worth,  18  R  Men.  582;  Lowery  v.  Cmt^,  30  Miss.  19;  Scrutton  v.  PaUillo,  L. 
R.  19  Eq.  369;  S.  C,  12  Moak,  803;  Widgery  v.  TV/^per,  L.  R.  5  Ch.  D.  516; 
a  C,  22  Moak,  261;  S.  C,  L.  R.  7  Ch.  D.  423;  S.  G.,  23  Moak,  649;  1  Bish- 
op's  Married  Women,  chapters  11  and  12;  Schouler's  Husband  and  Wife, 
sec.  152  etseq. 

The  question  is,  what  act  or  acts  of  the  husbaud  amount  to  an  appropria- 
tion; and  in  entering  upon  the  attempt  to  answer,  we  can  not  give  a  more  ac- 
curate idea  of  the  peculiar  condition  of  the  law  in  this  regsurd  than  is  em- 
braced in  the  following  conclusion  of  Mr.  Schouler,  in  his  very  recent 
examination  of  the  subject:  *'The  result  of  the  foregoing  observations  is," 
he  says,  sec.  159,  "that  reduction  into  possession  offers  many  very  nice  dis- 
tinctions, involving  conflicting  rights  of  considerable  magnitude.  Courts  of 
equity  which  have  taken  this  subject  under  their  especial  control,  seem  to  lay 
down  variable  rules;  and  it  must  be  confessed  that  the  law  of  reduction  is  so 
built  upon  exceptions,  that  one  may  more  readily  determine  what  acts  of  the 
husband  do  not,  than  what  acts  do  bar  the  wife's  survivorship.  Another 
difficulty  in  dealing  with  this  subject  appears  from  the  circumstance  that  per- 
sonal property  is  rapidly  growing,  and  species  of  the  incorporeal  sort  are  de- 
veloped quite  unknown  to  the  old  common  law;  while  on  the  other  hand,  the 
doctrine  of  the  wife's  separate  estate  has  expanded  so  fast  as  to  furnish  new 
elements  of  consideration  for  most  of  the  latest  reduction  cases,  threatening 
to  extinguish  at  no  distant  day  all  the  old  learning  on  the  subject,  even  be- 
fore its  leading  principles  could  bo  clearly  shaped  out  in  the  courts." 

As  a  general- rule,  in  order  to  effect  a  reduction  into  the  husband's  posses- 
sion of  the  wife's  choses  in  action,  there  must  be  some  act  on  his  part  which 
evinces  his  intent  to  acquire  the  proi)erty  in  exclusion  of  his  wife.  Actual 
possession  by  the  husband  is  not  alone  sufficient,  unless  it  appear  that  he 
holds  in  his  own  right  alone:  Hindis  Estate,  Si  Am.  Dec.  545,  and  note; 
S.  C,  5  Whart.  138.  As  is  said  in  that  note,  **if  he  intends  that  the  property 
in  the  proceeds  shall  remain  in  his  wife,  the  law  will  not  cast  the  ownership^ 
upon  him  perforce:  McDowell  v.  Potter,  8  Pa.  St.  192;  Ooodyear  v.  Bufi^ 
haugh,  13  Id.  481;  Oochenaur'a  Estate,  23  Id.  463;  Smeihhurst  v.  Thurston, 
Bright,  129."  And  so  Timber  v.  Katz,  6  Watts  &  S.  298.  If  the  husband 
hold  as  trustee  for  his  wife:  Besor  v.  liesor,  9  Ind.  347;  MayfieUl  v.  Cl\fUm, 
^  Stew.  (Ala.)  375;  Walden  v.  Chambers,  7  Ohio  St.  30;  State  v.  Betgari,  1 


Dec.  1841.]  Oapunger  v.  Sullivan.  679 

Om,  1;  or  jointly  with  her:  Timber  v.  Katz,  6  Watta  L  S.  290;  Kicholaan  v. 
Drury  Bldgs,  EitcUe  Co.,  L.  R.  7  Ch.  D.  48;  Chapelle  v.  Olnei/,  1  Saw.  401; 
SenUton  v.  PaUiUo,  L.  R.  19  Eq.  369;  12  Moak,  803;  or  merely  as  executor  of 
the  estate  oat  of  which  the  chose  arises:  Walker  y,  Walher,  25  Mo.  367;  May- 
fidd  V.  C^fiAm,  3  Stew.  375;  Pcage  v.  Sessions,  4  How.  (U.  S.)  122;  Price  v. 
Sesnons,  3  Id.  624;  Kintzinger*s  Estate,  2  Ashm.  455;  Vanderveer  v.  AUton, 

16  Ala.  494,  the  wife  will  not  be  deprived  of  her  right  of  survivorahip.  It 
seems,  however,  that,  prima/acie,  obtaining  possession  of  the  proceeds  of  his 
wife's  chose  in  action  will  amount  to  a  conversion  to  his  own  use:  Boose's  ap* 
peal,  18  Pa.  St.  392;  Johnston  ▼.  Johnston,  1  Grant's  Gas.  468;  Harper  v. 
Archer,  28  Mo.  212. 

On  the  other  hand,  a  design  to  appropriate  the  thiDg  to  himself,  without 
doing  so,  will  not  vest  the  property  in  him.  To  deprive  the  wife  of  her 
rights,  it  is  not  enough  for  the  husband  to  entertain  an  unexecuted  intent,  to 
acquire  possession  of  her  incorporeal  personalty:  Brown  v.  Bokee^  53  Md.  155, 
and  authorities  cited.  And  further,  says  Judge  Strong  in  Trit^s  AdrtCr  v. 
Oohoeirs  ldm*r,  31  Pa.  St.  233,  **  that  reduction  into  possession,  which  made 
che  chose  absolutely  as  well  as  potentially  the  husband's,  was  a  reduction  into 
possession.,  not  of  the  thing,  but  of  the  title  to  it."  Kor  is  a  "mere  getting 
ready  to  reduce  the  chose  in  action  into  possession"  sufficient:  1  Bishop's  Mar. 
Women,  sec.  lldw 

Payment  to  Husband. — If  that  which  was  payable  to  the  wife,  be  paid 
to  her  husband,  during  her  life,  he  clearly  evincing  his  intent  to  appropriate 
the  money  for  his  own  benefit,  it  is  of  course  a  reduction  to  his  possession: 
Thomas  v.  Chicago,  55  111.  103;  Lotoery  v.  Craig,  30  Miss.  19;  Plummer  v. 
Jarman,  44  Md.  632;  Johnson  v.  Bennett,  39  Barb.  237;  Bates  v.  Dandy,  2 
Atk.  208;  Alexander  v.  Crittenden,  4  Allen,  342.  Nor  is  it  necessary  that  he 
should  receive  exactly  that  thing  which  was  due  her;  as  if,  for  example,  he 
takes  to  himself  from  an  executor  a  bond  for  the  payment  of  the  wife's  dis- 
tributive share  in  the  estate:  Stewarfs  Appeal,  3  Watts  &  S.  476, 477.  Pay- 
ment to  him  of  the  interest  due  on  her  bonds,  is  but  a  reduction  of  that 
installment  of  interest:  Burr  v.  Sherwood,  3  Bradf.  85;  Stamwood  v.  Stamoood, 

17  Mass.  57.  And  receipt  of  partial  payment  is  but  a  reduction  pro  tanto: 
Nash  V.  Nash,  2  Madd.  133.  Negotiation  by  him  of  her  negotiable  instru- 
ments, is  a  sufficient  reduction:  Schouler's  H.  &  W.,  sec.  154.  To  make  an 
effective  appropriation  of  stock  standing  in  the  wife's  name,  there  must  be  a 
transfer  thereof  to  his  name:  Arnold  v.  Buggies,  1  R.  I.  165;  Slaymaker  v. 
Bank,  10  Pa.  St.  373;  Brown  v.  Bokee,  53  Md.  155.  With  respect  to  legacies, 
the  same. general  rules  apply  as  in  case  of  other  choses,  and  they  may  be  sim- 
ilarly reduced  by  judgment,  assignment,  or  receipt:  Alexander  v.  Crittenden^ 
4  Allen,  342;  Howard  v.  Bryant,  9  Gray,  239;  Weems  v.  Weems,  19  Md.  334; 
Bryan  v.  Spruill,  4  Jones'  Eq.  27;  Walker  v.  Walker,  25  Mo,  367;  Lewis  v. 
Price,  3  Rich.  Eq.  172;  Probate  Court  v.  Niles,  32  Vt.  775. 

It  is  not  necessary  that  the  husband  himself  should  periorm  the  act 
requisite  to  a  reduction  of  the  chose;  an  agent  may  as  satisfactorily  represent 
him:  Alexander  v.  Crittenden,  4  Allen,  342;  Turton  v.  Turton,  6  Md.  375. 
Here  again  the  intent  is  to  be  considered  as  is  illustrated  in  Chapelle  v.  Olney, 
1  Saw.  401.  There  it  was  shown  that  if  the  agency  is  created  jointly  by  the 
husband  and  wife,  if  they  give  a  power  of  attorney  to  collect  Jbhe  legacy,  the 
possession  of  the  agent  is  not  the  exclusive  possession  of  the  husband. 

Assignment  and  Release  by  the  Husband. — The  question  of  reducing 
choses  in  action  by  assignment  is  pronounced  by  Mr.  Schouler  a  "very  per- 
plexing branch  of  the  present  subject."    Upon  some  propositions,  however, 


5dO  Capuxgeb  u  Sullivan.  [Tenn. 

there  appears  to  be  a  nnanimity  among  the  decisiona.  It  is  oonoeded  that  a 
mere  voliuitary  transfer  of  the  chose  in  action  by  the  husband,  withoot  con- 
sideration»  does  not  bar  the  wife's  sarvivorahip:  2  Kent's  Com.,  sec.  137; 
Schooler's  H.  &  W.,  sec.  157.  The  dispute  is  u{.ion  the  effect  of  tiie  aasign- 
ment  for  value;  and  here  there  is  an  irreconcilable  conflict  Some  of  the  aa- 
thorities  maintain  that  such  an  assignment  will  defeat  the  wife's  right  of 
BurvlYorship,  though  the  chose  in  action  is  net  otherwise  reduced  to  possea- 
9ion:  Siter^acasty  4  Rawle,  468,  where  this  view  is  supported  by  the  forcible 
opinion  of  Chief  Justice  Gibson;  TriU  v.  CoivxU,  31  Pa.  St.  228;  NeedUa  ▼. 
Needier,  7  Ohio  St.  432;  TvUU  v.  Fmoler,  22  Conn.  58;  HUL  v.  Tovnaend^  24 
Tex.  575;  Manion  v.  TitsworCh,  18  B.  Mon.  582;  SmUh  v.  Atwood^  14  Ga. 
402.  Whereas  other  courts  contend  that  there  must  be  some  further  act  by 
the  assignee,  otherwise  the  wife's  right  will  not  be  impaired:  StaU  v.  Robert' 
§071,  5  Harr.  201;  Oeorge  v.  QoJdtby,  23  Ala.  326;  Bryan  v.  SpruiU,  4  Jones' 
£q.  27;  OVonnor  v.  Harris,  81  N.  0. 279.  These  conclusions  follow  from  the 
variant  views  entertained  by  the  respective  courts  of  the  nature  of  the  act  of 
assignment.  Those  contending  for  the  latter  doctrine  consider  that  the 
assignee  stands  but  in  the  shoes  of  the  assignor;  that  he  takes  nothing  but 
what  the  assignor  could  give — ^that  is,  a  right  to  reduce  the  chose  to  poaaes- 
sion.  If  that  right  be  not  exercised,  the  surviving  wife  has  as  much  claim 
to  recover  against  the  assignee,  as  she  would  have  had  against  the  represen- 
tatives of  her  husband.  But  Cliief  Justice  Gibson  does  not  accept  this  view 
of  the  assignment;  he  maintains  that  that  act  passes  the  title  to  the  choee^ 
the  husband  acting  merely  as  the  instrument  of  the  wife;  that  the  assignee 
does  not  stand  in  the  same  position  as  the  assignor,  any  more  than  a  vendee 
of  hmd  stands  in  the  shoes  of  the  agent  whom  the  owner  has  empowered  to 
make  the  conveyaDcc.  It  is  clearly  seen  that  these  two  opinions  are  so  di- 
verse as  to  be  irreconcilable. 

With  respect  to  future  interests,  a  distinction  is  taken:  "Though  a  hna- 
band  may  defeat  his  wife's  right  of  survivorship  by  an  assignment  of  a  choae 
in  action  capable  of  immediate  reduction  to  possession,  he  can  not  by  an  aa- 
signmcnt  of  a  reversionary  interest:"  1  Bishop's  Mar.  Women,  sec.  154.  Such 
was  the  principal  case,  and  such  is  the  English  doctrine:  Purdew  v.  JcuJsaom^ 
1  Kuss.  1;  Tidd  v.  LUter,  3  De  G.  M.  &  G.  857;  Schouler's  H.  &  W.,  see. 
157. 

A  pledge  is  insufficient  to  bar  the  wife's  right:  TriU  v.  Coltoell,  31  Pa.  St. 
233.     And  see  Schouler,  sec.  155,  and  1  Bishop,  sec  153. 

With  respect  to  a  release,  it  is  settled  that  if  the  husband  release  a  debt 
due  his  wife,  for  value,  it  does  not  survive  to  her:  Rogers  v.  Acaster,  11  B. 
L.  &  Eq.  300;  NteUles  v.  NesdUs,  7  Ohio  St.  432;  Manion  ▼.  TUsworth,  18  K 
Mon.  582;  Weemsv.  Weems,  19  Md.  334.  And  this  principle  is  applicable  to 
her  rights  in  action,  in  general:  1  Bishop's  Mar.  Women,  sec  131. 

Reducing  by  Suit,  and  Arbitration. — Where  the  husband  auea  in  hia 
own  name  for  the  recovery  of  choses  in  right  of  his  wife,  the  rendition  of 
judgment  in  his  favor  merges  the  chose,  and  makes  the  reduction  to  poaaea* 
sion  complete.  But  when  the  wife  is  joined  as  co-plaintiff,  the  husband  moat 
appropriate  to  himself  the  proceeds  of  the  judgment,  otherwise  the  right  of 
survivorship  will  still  exist:  McDowl  v.  Charles,  6  Johns.  Oh.  132;  Searing  v. 
Seariiu),  9  Paige,  283;  Crittenden  v.  Alexander,  15  Gray,  432;  Perry  v. 
Wheelock,  49  Vt.  63;  Pike  v.  GoUins,  33  Me.  38;  2  Kent's  Com.,  sec  137.  It 
is  not  sufficient  that  the  action  should  have  been  commenced;  the  cause  mual 
have  been  carried  to  judgment  in  the  wife's  life-time:  PettingiU  v.  BtUUrfidd^ 
45  N.  H.  195,  and  cases  supra. 
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A  submission  to  arbitration  accompanied  by  an  award  in  favor  of  tbe  hus- 
band reduces  the  chose  ,to  his  possession  in  those  states  where  an  award  has 
the  effect  of  merging  the  matter  submitted.  The  award  itself  is  not  a  judg- 
ment at  law  or  in  equity,  and  is,  with  respect  to  the  subject  now  considered, 
merely  a  declaration  that  the  husband  has  in  right  of  his  wife,  the  privilege 
of  demanding  the  payment  of  certain  ohoees.  If  he  does  not  avail  himself 
of  this  privilege,  her  right  ought  to  survive.  And  such  is  the  view  adopted 
by  Bright:  1  H.  &  W.  70,  71. 

Tnx  Iktsbzst  or  Husband's  Cbsditobs  in  the  wife's  choees  in  action  is  a 
question  of  great  interest;  and  the  conclusion  in  regard  to  the  present  state 
of  the  law  up«n  this  point  is  thus  stated  by  Drake  on  Attachments,  sec.  247, 
*' An  interesting  question  connected  with  this  topic  is,  whether  a  husband  has 
an  attachable  interest  in  his  wife's  choses  in  action,  before  he  has  reduced 
them  to  possession.  Upon  this  subject  courts  of  high  authority  have  taken 
entirely  opposite  grounds,  and  the  question  can  not  be  considered  as  yet  set- 
tled either  way,  by  weight  of  authority.  In  the  affirmative  it  ia  held,  that 
the  wife's  choses  in  action  are,  in  virtue  of  the  marriage,  vested  absolutely 
in  the  husband;  that  he  has  in  law  the  sole  right,  during  the  coverture,  to 
reduce  them  to  possession,  to  sue  for  them,  to  sell  them,  to  release  them;  and 
that  he  has,  therefore,  an  interest  in  them  which  he  may  assign  to  another,, 
and  therefore  an  interest  which  may  be  reached  by  attachment,  and  subjected 
to  the  payment  of  his  debts.  Sa?h  are  the  views  expressed  in  Massachusetts,. 
Maryland,  Delaware,  Virginia,  and  Missouri:  ShuUlesworth  v.  Noyes,  8  Mass. 
229;  CommonvfeaUh  v.  Manley,  12  PicA..  173;  HoTbrooh  v.  Waters^  19  Id.  364; 
Wheder  v.  Boweii,  20  Id.  563;  Btrfmg  v.  Smithy  1  Mete.  476;  SteOe  v.  Krebs^ 
6  Har.  k  J.  (Md.)  31;  Peacock  v.  Pembroke,  4  Md.  280;  Johnson  v.  Flett- 
wood,  1  Harr.  (Del.)  442;  Bahh  v.  EUioU,  4  Id.  466;  Vance  v.  McLaughlin, 
8  Gratt.  289;  Hockaday  v.  SaJkey  26  Mo.  219.  It  is,  however,  admitted 
that  if  the  husband  die  pending  an  attachment  of  his  interest,  and  before  the 
same  is  finally  subjected  to  his  debt,  the  attachment  will  fail,  because  of  the 
wife's  right  of  survivorship:  Strong  v.  Smith,  1  Mete.  476;  Vamce  v.  Jtfc- 
Langhlin,  8  Gratt.  289;  Hockaday  ▼.  SaUee,  26  Mo.  219.  On  the  other  hand, 
it  is  considered — in  the  language  of  the  supreme  court  of  Pennsylvania — 
'that  though  marriage  is  in  effect  a  gift  of  the  wife's  personal  estate  in  pos- 
session, it  is  but  a  conditional  gift  of  her  chattels  in  action;  such  as  debte, 
contingent  interests,  or  money  owing  her  on  account  of  intestacy.  Perhaps 
the  husband  has  in  strictness  but  a  right  to  make  them  his  own  by  virtue  of 
the  wife's  power  over  them,  lodged  by  the  marriage  in  his  person.  But  il 
these  be  not  taken  into  his  possession,  or  otherwise  disposed  of  by  him,  they 
remain;  and  if  he  destines  them  so  to  remain,  who  shall  object?  Not  his 
creditors;  for  they  have  no  right  to  call  on  him  to  obtain  the  ownership  of 
the  wife's  property  for  their  benefit;  and  until  he  does  obtain  it  there  is 
nothing  in  him  but  a  naked  power,  which  is  not  the  subject  of  attachment:' 
Denniaon  v.  Nigh,  2  Watts,  90;  Robinson  v.  Wodp^per,  1  Whart.  179.  These 
are  substantially  the  views  also  of  the  courts  of  New  Hampshire,  Vermont, 
North  Carolina,  and  South  Carolina:  MarOon  v.  Carter,  12  N.  H.  159; 
Whider  v.  Moore,  13  Id.  478;  Pickering  v.  WendeU,  20  Id.  222;  Parka  v. 
Cuehman,  9  Vt.  320;  Short  v.  Moore,  10  Id.  446;  Probate  Court  v.  Niles,  32 
Id.  775;  Arrington  v.  Screws,  9  Id.  42;  Presdey  v.  McDonald,  1  Rich.  27; 
Oodbold  V.  Base,  12  Id.  202.  When  such  a  difference  of  opinion  exists  be- 
tween courts  of  such  acknowledged  ability  as  those  which  have  passed  upon 
this  question,  the  subject  must  needs  be  remitted  to  the  future,  for  a  nearer 
approximation  to  agreement." 


GASES 


IN  THS 


SUPREME  COFRT 


OF 


VERMONT. 


Bishop  v.  Day. 

[18  YUOCOIIT,  81.] 

A  Smuerr  mat  nr  EQumr  Compel  the  principal  to  pay  the  debt  after  it 
has  become  due.  Penoiifl  who  agree  to  save  harmleM  the  maker  of  • 
promissory  note  are  principals  with  respect  to  the  maker  and  within  the 
application  of  the  above  rule. 

Appeal  from  the  court  of  chancery.  The  case  appears  from 
the  opinion. 

(7.  Adams,  for  the  orator. 

L,  B.  Peck,  contra. 

Bj  Court,  BsNNBTT,  J.  There  is  one  view  of  this  case  in 
which  we  are  all  agreed,  that  the  bill  of  the  orator  presents  an 
equitable  right  which  we  can  recognize.  After  the  notes  were 
executed  by  Bishop  to  Spooner,  by  some  subsequent  arrange- 
ment between  Bishop  on  the  one  part  and  Day,  Gottrill  Si 
Barker,  on  the  other,  the  latter  gave  their  bond  to  Bishop,  con- 
ditioned to  pay  the  notes  to  Spooner  and  save  Bishop  harmless 
therefrom;  and  this  bond  is  fully  set  out  in  the  bill.  By  this 
arrangement  Day,  Cottrill  &  Barker  made  these  notes  their  debt 
to  pay,  and,  as  between  these  parties,  they  stood  as  principals, 
and  Bishop  in  the  nature  of  surety;  and  the  doctrine  applicable 
to  principal  and  surety  well  applies.  At  law,  the  surely  must 
pay  the  debt  before  he  can  have  an  action  against  his  principal. 
But  not  so  in  equity.  After  the  debt  has  become  due,  the  sureiy 
may  resort  to  chancery  to  compel  the  principal  to  exonerate  him 
from  all  liability  by  the  payment  of  the  debt.    This  is  a  reason- 
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ablf^  doctrine  anvl  has  long  been  well  established:  Mitford'e  Eq. 
PI.  148;  1  Stor.  Com.  on  Eq.  322,  sec.  327;  2  Id.  35,  see.  730. 
The  case  of  thq  Earl  of  Eanelatigh  y.  Hayes,  1  Yem.  189,  is 
much  like  the  present.  The  earl  had  been  sued  for  a  sum  of 
money  which  he  was  bound  to  pay  to  the  king,  and  which  the 
defendant,  by  an  agreement  between  them,  ought  to  have  paid; 
and  the  lord  keeper  decreed  that  the  defendant  should  perform 
his  covenants.  This  bill,  it  is  true,  is  informally  drawn  with 
this  view  of  the  case;  but  it  contains  all  the  facts  necessary  to 
create  this  equitable  right  in  the  orator;  and  though  the  bill  was 
evidently  drawn  with  a  different  aspect,  yet,  under  the  general 
prayer  of  the  bill,  we  can  grant  such  relief  as  the  party  .entitles 
himself  to,  according  to  his  allegations  and  proofs.  Day,  Cot- 
trill  &  Barker  have  suffered  Bishop  to  be  sued  on  the  notes, 
and  they  have  passed  into  judgment  and  execution,  and  he  may 
well  ask  a  court  of  chancery  to  decree  that  they  pay  the  judg- 
ment. 

The  apparent  object  of  this  bill  is  to  procure  a  perpetual  in- 
junction of  the  judgment;  and  this  is  the  relief  which  is  specifi- 
cally prayed  for;  and  the  case  has  been  put  upon  this  ground, 
in  argument,  but  it  may,  I  think,  be  well  questioned  whether 
the  bill  can  be  sustained  on  that  ground.  As,  however,  it  is 
clear  that  the  bill  discloses  an  equity  in  the  orator,  in  the  view 
now  taken  by  this  court,  there  is  no  occasion  for  going  into  any 
other  questions.  The  decree  of  the  court  of  chancery  must 
then  be  reversed,  and  the  cause  remanded  to  that  court  to  be 
proceeded  with  accordingly. 

SiTRXTY  GoMPELLiNO  Pbincifal  IN  Equttt  TO  Pat  tsb  Debt:  See  King  r. 
BcUdtoin,  8  Am.  Dec.  415,  and  note;  Pride  y.  Boyce,  33  Id.  78. 

SuiusTT*s  Rights  at  Law  against  his  PRiNciPAii:  See  Brentntd  v.  ^Telnw,  1 
Am.  Dec.  44;  Ford  v.  KeUh,  2  Id.  4;  Hayes  v.  Ward,  8  Id.  564;  Ward  r. 
Henry,  13  Id.  119;  Miller  v.  Howry,  24  Id.  320;  Conn  y.  Oobum,  26  Id.  746i 
Fletcher  v.  Edean,  30  Id.  470;  Briley  t.  Sugg^  Id.  172. 


Oaks  v.  Wbllbb. 

[18  VXBXOHT,  106.] 

A  GnARAKToa  is  Entitled  to  Notice  of  the  acceptance  of  his  gnanuity. 

Assumpsit.    Plea  the  general  issue.    The  facts  are  sufficiently 
set  forth  in  the  opinion.    Verdict  for  the  plaintiff. 

C.  Adajns,  for  the  defendant. 

J,  Maeck,  contra. 
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By  Court,  Coixaickb,  J.  The  courts  in  this  state,  following^ 
the  American  decisions  on  the  subject,  have  holden  that  a  guar- 
antor  shall  have  notice  of  the  acceptance  of  his  guaianiy.  But 
ihej  haye  also  holden  that  this  notice  need  not  be  a  direct,  act- 
ual, and  personal  notice,  giyen  only  by  the  plaintiff  or  his  agent. 
Whether  notice  was  had,  is  a  question  of  fact,  to  be  found  by 
the  jury,  from  the  testimony  and  circumstances  in  the  case. 
This  was  so  decided  in  the  case  of  Lorittard  v.  WUUams,  in  this 
county,  and  in  Zhiin  y.  Jonea,  11  Yt.  444,  in  Windsor  county. 
The  reasonableness  of  this  principle  is  quite  obvious,  and  com- 
mends itself  to  the  moral  sense.  When  a  proposition  is  made  by 
a  man  for  a  thing  to  be  done  for  himself,  he  must  know,  when 
done,  that  it  is  done  on  his  proposition.  But  when  he  proposes 
his  responsibility  for  a  thing  to  be  done  for  another,  he  may  not 
know  that  it  is  done,  or,  eyen  if  he  does,  he  will  not  know 
whether  it  was  done  on  his  proposition,  or  on  the  sole  credit  of 
the  third  person,  or  on  some  other  security.  The  responsibil- 
ties  and  duties  of  a  guarantor  imply  certain  correlative  rights 
and  privileges,  which,  without  notice  of  his  condition,  he  can 
never  exercise.  If  he  is  to  stand  as  surety,  he  must  have  the 
right  to  keep  watch  of  his  principal  and  his  circumstances;  hold 
or  demand  proper  security,  from  time  to  time,  and  require  of 
his  principal  reasonable  punctuality,  and  even,  in  chancery,  to 
secure  indemnity  by  enforcing  payment  by  the  principal.  These 
important  rights  can  not  be  available  while  he  remains  ignorant 
of  his  proposition  of  guaranty  having  been  accepted.  All  these 
principles  apply  with  equal  force  to  all  persons,  though  not 
strictly  and  technically  guarantors,  who  come  in  aid  of  another. 

It  is,  however,  much  insisted,  in  this  case,  that  it  is  danger- 
ous to  hold  such  a  doctrine;  for  this,  that,  to  treat  the  notice  as 
a  condition  precedent,  would  enable  the  surety,  after  the  accept- 
ance and  performance,  to  revoke  before  notice.  But  we  recog- 
nize  no  such  principle.  If  the  law  attaches  a  stipidation  or  a 
condition  to  a  contract,  it  is  to  be  treated  the  same  as  if  ex- 
pressed in  the  contract.  And  if  two  or  more  things  are  to  be 
done  in  succession,  the  law  gives  a  reasonable  time  for  their 
successive  performance.  Hence,  where  the  law  interposes  a 
notice  between  the  matter  to  be  done  by  the  plaintiff,  and  the 
ultimate  liability  of  the  defendant,  it  allows  the  plaintiff,  after 
entering  on  his  performance,  a  reasonable  time  to  give  the  no- 
tice; and,  for  that  time,  the  power  of  revocation  is  suspended. 
Still,  all  must  be  performed  before  a  right  of  action  accrues. 
This  is  so  in  all  contracts.    If  a  man  were  to  propose  to  another. 
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if  be  would  build  a  bouse  and  paint  it,  be  would,  on  demand, 
pay  him  therefor,  and  the  other,  in  reasonable  time,  entered  upon 
building  the  house,  it  would  be  then  too  late  to  revoke;  still, 
no  recovery  could  be  had,  unless,  in  reasonable  time,  the  house 
was  built  and  painted,  and  demand  made.  So,  if  a  man  write, 
*'  if  you  vnll  do  such  a  service  for  another,  I  vnll  pay  you;" 
that,  in  legal  effect  is,  '^  do  that  for  him,  and  let  me  know  it, 
in  reasonable  time,  and  I  vnll  be  ultimately  liable."  If  the 
thing  to  be  done  be  seasonably  entered  upon,  the  offer  can  not  be 
revoked;  but,  before  action  accrues,  the  whole  must  be  performed; 
that  is,  the  thing  must  be  done,  and  the  nptice  must  be  given, 
in  the  time  stipidated,  and  if  none  be  stipulated,  then  in  a  rea- 
sonable time.  Therefore,  holding  a  notice  necessary  does  not 
permit  a  revocation  after  the  performance  is  entered  upon. 

In  this  case  the  defendant  came  in  aid  of  Taylor,  and  pro- 
posed, if  the  plaintiff  wotdd  assume  the  debt  of  Taylor,  and 
procure  the  discharge  of  his  bail  (Prentiss),  he  would  execute 
his  note  for  fifiy  pounds.  The  defendant  resided  in  Upper 
Canada,  and  the  matter  to  be  performed  by  the  plaintiff  was  in 
Vermont.  The  defendant  was  clearly  entitled  to  notice  from 
the  plaintiff,  that  he  had  performed,  on  his  part,  and  relied  on 
the  defendant.  It  could  not  be  expected  the  defendant  was  to 
come  and  see  the  creditor  to  ascertain  if  the  plaintiff  performed; 
nor  cotdd  he  so  ascertain,  whether  it  was  done  on  his  proposi- 
tion. Though  when  the  plaintiff  had  assumed  Taylor's  debt, 
the  defendant  could  not  have  revoked  his  offer,  yet  he  could  not 
be  responsible,  unless  he,  in  reasonable  time,  received  notice 
that  he  was  relied  on.  This  he  needed,  and  this  he  was  en- 
titled to  have,  for  the  reasons  already  stated.  But  we  find  tl)&t 
no  notice  was  attempted  to  be  given  the  defendant,  until  two 
years  after  the  transaction,  and  then  very  loose  and  unsatisfac- 
tory.    This  was  not  sufficient. 

But  it  is  hardly  necessaiy  to  hold,  in  this  case,  any  more  than 
to  say  that,  by  the  very  terms  of  this  contract,  notice  was  neces- 
sary. The  defendant's  line,  alone,  is  too  imperfect  to  show  any 
contract.  Taken  with  Taylor's  letter,  they,  together,  make  the 
contract.  Taylor  proposes,  if  the  plaintiff  will  assume  his  debt, 
etc.,  he  will,  when  written  to  that  the  business  is  done,  give  his 
and  Weller's  notes.  Weller  but  adds  his  assurance  of  his  note. 
Now,  there  is  no  proof  that  Taylor  has  ever  been  written  to,  nor 
in  any  way  informed  that  the  plaintiff  has  assumed  his  debt; 
and,  clearly,  the  defendant,  as  surety  for  Taylor,  can  not  be 
holden  when  Taylor,  his  principal,  is  not. 

Judgment  reversed. 


686  HoTT  V.  Swift  [Vermont^ 

HoYT  V.  Swept. 

[13ykBMOIT.U9.] 
I^UBBn   PBOOB88   LlU   ONLY  FOR  DSBTS   RbOOYKBABLI  BT  THS   DsFBVD- 

AKT  ftgainst  the  tntstee  at  law.    A  debt  oontugeat  upon  the  satiafau)- 
tion  of  a  mortgage  not  satisfied  can  not  be  attached. 

Trustee  process,  in  which  Swift  and  Blake  were  prosecuted  as 
tnistees  of  Ball,  to  whom  at  Blake's  request  Swift  had  executed  a 
promissory  note  conditioned  upon  the  discharge  of  certain  in- 
cumbrances on  lands  conveyed.  The  counfy  court  held  that 
Swift  was  liable;  he  thereupon  excepted. 

A.  O.  Aldis,  for  Swift 

8.  8.  and  O,  TF.  Broum,  corUra. 

By  Court,  Collaher,  J.  Our  trustee  process  is  but  the  attach- 
ment of  debts;  choses  in  action,  instead  of  choses  in  possession, 
or  in  common  with  them.  They  must  be  such  debts  as  the  de- 
fendant can  enforce  in  his  own  name.  I  speak  not  now  of  an 
an  action  by  a  creditor,  claiming  from  a  fraudulent  purchaser, 
provided  for  by  a  recent  statute.  When  the  trustee  is  pursued 
for  a  debt,  he  must  be  an  actual  debtor  by  a  debt  now  due,  or 
solvendum  in  futuro.  This  was  fully  decided  in  8argent  v.  Lee- 
land,  2  Vt.  280;  Huichins  v.  Hawley  el  al.,9  Id.  295;  and  in 
EUcKcock  V.  Hdgerton,  8  Id.  202.  The  debt,  too,  for  which  the 
trustee  is  pursued,  must  be  a  debt  which  the  defendant  could 
himself  pursue  at  law.  It  is  impracticable  thus  to  enforce  a 
mere  equity  claim.  The  want  of  chancery  power,  in  the  counly 
coTirt,  to  call  all  the  parties  incidentally  interested  before  them, 
and  to  pursue  such  a  course  as  to  determine  their  respective  and 
conflicting  rights,  renders  it  impracticable.  Otherwise  two  or 
more  copartners  might  be  called  in  as  trustees  of  another  part- 
ner, and  compelled  to  render  an  account  of  the  whole  copart- 
nership, and  strike  the  balance  between  themselves  and  their 
copartner,  and  thus  wind  up  a  long  and  intricate  concern  with- 
out the  intervention  of  an  auditor  or  commissioner,  and  in  the 
absence  of  their  copartner;  and  all  this,  too,  when  the  principal 
debtor  could  have  sustained  no  action  at  law.  In  this  case  Swift 
executed  his  note,  at  Ball's  request,  to  Blake,  and  which  Blake 
holds  for  his  liabilities  for  Ball;  and  all  tlds  in  good  faith.  It 
is  not  a  case  of  a  note  taken  to  Blake  for  Ball,  as  a  naked  trus- 
tee, without  interest,  nor  done  to  avoid  the  debts  of  Ball.  Ball 
could  sustain  no  action  at  law,  against  Swift;  neither  can  he 
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sosiain  any  action  against  Blake,  for  Blake  has  reoeived  noth- 
ing, not  even  enough  to  pay  his  liabilities. 

A  condition  was  annexed  to  the  note  of  Swift,  that  he  was 
not  to  pay  until  the  mortgage  on  the  land  was  removed  there- 
from. That  mortgage  was  to  Allen,  to  secure  him  against  the 
claims  of  the  heirs  of  John  Ball,  deceased,  and  of  Hannah  Ball. 
It  may  be  possible  that  the  receipts  of  these  heirs  and  their 
guardians  would  be  a  sufficient  securiiy  that  they  never  wiU  or 
can  claim  anything.  Buf  Swift  had  the  right  to  annex  what 
condition  he  pleased  to  his  contract.  He  did  annex  the  condi- 
tion that  he  was  not  to  pay  until  the  incimibrance  was  removed 
from  the  land.  The  clear  meaning  of  that  is,  that  it  should  be 
removed  in  the  manner  known  to  the  law,  that  is,  by  deed  from 
Allen,  the  mortgagee,  or  by  his  discharge  on  the  record,  accord- 
ing to  the  statute.  Swift  is  not  to  be  compelled  to  pay  and  then 
take  on  himself  the  risk  of  future  controversy  with  Uiose  heirs 
and  with  the  mortgagee,  who  will  not  be  bound  by  any  adju- 
dication which  can  be  made  in  this  proceeding,  to  which  they  are 
not  parties.  The  impropriety  of  attempting  to  sustain,  at  law, 
a  proceeding  involving  the  respective- and  conflicting  obliga- 
tions, rights,  and  duties  of  so  many  persons,  not  parties  to  the 
record,  is  quite  too  obvious  to  require  further  remark. 

Judgment  reversed,  and  judgment  that  Swift  and  Blake  are 
not  trustees. 


Gabpenteb  v.  Bbanoh. 

[13  VSBMOKT,  161.] 

LiABiLTTT  OP  Bailee. — One  who  at  the  owner's  reqaeet  takes  a  drive  in  a 
Bolky,  is  liable  for  injury  to  it  occasioned  by  his  want  of  oommon  pm- 
denoe. 

AssuMPsrr.  Plaintiff  and  defendant  were  negotiating  for  an 
exchange  of  horses;  the  former,  whose  horse  was  attached  to 
his  sulky,  told  defendant  to  drive  him  a  little;  defendant  got 
in,  drove  down  the  street,  and  in  turning  without  checking 
the  speed  of  the  horse,  broke  the  sulky.  The  court  charged, 
that  if  the  jury  believed  defendant  did  not  use  common  pru- 
dence, and  was  careless  and  negligent,  and  thereby  broke  the 
sulky,  he  was  liable.  Verdict  for  plaintiff.  Defendant  ex- 
cepted. 

JET.  B,  and  J.  J.  Beardsley,  for  the  plaintiff. 

By  Court,  Botcb,  J.  The  only  question  of  importance  is,  to 
which  species  of  bailment  the  present  case  properly  belongs. 
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If  it  is  zanked  with  those  where  the  expected  profit  or  ad- 
vantage of  the  baihnent  is  limited  to  the  bailor,  the  defendant 
should  be  answerable  only  for  gross  neglect;  if  with  those 
which  are '  exclusively  beneficial  to  the  bailee,  he  would  be 
holden  to  the  exetcise  of  extraordinary  care;  and  if  with  those 
which  are  mutually  beneficial  to  both  parties,  then  he  would  be 
bound  to  the  use  of  common  or  ordinary  care,  and  would,  con- 
sequently, be  liable  for  ordinary  neglect. 

The  case  states,  that  at  the  time  of  the  injury  complained  of » 
the  parties  had  already  agreed  upon  the  exchange  of  horses; 
and,  for  anything  appearing  in  the  case,  that  agreement  was 
sufficient  to  pass  the  property  before  delivezy.  It  may,  there- 
fore, be  assumed  that  the  defendant  was  driving  his  own  horse 
in  the  plauxtifTs  sulky.  The  inquiry  then  arises,  for  whose  use 
or  benefit  was  he  thus  employed  ?  And  the  answer  must  be, 
that  the  case  discloses  no  inducement  or  motive,  on  either  side, 
beyond  the  mutual  gratification  and  pleasure  of  the  parties. 
Nor  could  the  plaintiff's  request,  as  detailed  with  the  other  cir- 
cumstances, have  the  effect  to  control  or  vary  the  consequences 
resulting  from  this  view  of  the  subject.  The  act  requested  had 
no  tendency  to  promote  his  interest,  nor  had  it  any  connection 
with  his  business;  and  as  a  means  of  recreation  and  amusement, 
would  seem  to  have  been  as  fully  and  readily  approved  by  one 
party  as  the  other.  Eegarding  the  transaction  in  this  light,  we 
think  the  measure  of  care  and  prudence,  required  of  the  defend- 
ant, was  correctly  given  in  charge  to  the  jury.  If  there  was  no 
just  ground  for  holding  him  to  a  degree  of  circumspection 
above  the  common  standard,  none  is  discovered  for  fixing  his 
responsibility  at  any  point  below  it. 

Judgment  of  county  court  affirmed. 

Bailee,  fob  Use,  is  liable  for  more  than  ordinary  care:  Oreen  v.  HolUng$' 
fporth,  30  Am.  Deo.  680  and  note,     . 


House  v.  Fuller. 

[13  VKBXOin,  165.] 

A  DnsxmoB  Pubohasing  fboh  a  C!o-tenant  can  not  be  otuted  by  a  oo- 
tenant  nntil  he  commits  some  disseisin  of  the  plaintiff. 

Ejectment.    Plea,  not  guilty.     The  opinion  states  the 
Verdict  for  defendant.     Plaintiff  excepted. 

BrrwUey  and  Adams,  for  the  plaintiff. 

Brown  and  Aldia,  contra. 
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By  Courts  Collameb,  J.  This  land  belonged  to  tenants  in 
common,  among  whom  was  the  plaintiff  and  Leffingwell.  The 
defendant  took  a  deed  of  the  lot  from  Bamum,  who  had  no  in- 
terest therein,  and  entered  into  possession,  and  thus  became  a 
disseisor  of  the  owners.  The  only  effect  of  the  Bamum  deed 
was  to  give  color  or  character  to  the  defendant's  possession; 
that  is,  it  showed  the  geographical  extent  of  his  claim,  and  that 
he  held  in  his  own  right  and  not  as  tenant  to  the  owners;  and 
fifteen  years'  possession  would,  by  our  statute,  have  given  him 
a  title.  He  was,  however,  still  but  a  disseisor,  and  the  lot  hav- 
ing certain  visible  boundaries,  he,  by  claiming  in  his  own  right 
and  possessing  fifteen  years,  would  have  acquired  the  same  right, 
by  our  statute,  without  the  deed  of  Bamum  as  with  it.  But  a 
disseisor  may  purchase  the  legal  title  to  the  land  he  possesses, 
and  thereby  acquire  all  the  rights  and  be  subject  to  all  the  lia- 
bilities of  other  purchasers.  The  defendant  procured  a  legal 
conveyance  of  Leffingwell's  interest  in  this  land;  for  such  was 
the  legal  effect  of  the  deed  from  the  administrator.  The  defend- 
ant thereby  became  a  tenant  in  common  with  the  plaintiff,  and 
so  entitled  to  take  or  to  hold  the  possession  of  the  land  as  well 
as  the  plaintiff.  Entitled  to  the  rights  he  became  subject  to  the 
liabilities  of  a  tenant  in  common.  No  longer  a  disseisor,  he 
could  make  no  further  claim  under  his  Bamum  deed  as  against 
his  co-tenants,  but  possessed,  as  all  tenants  in  common  are  in 
law  presumed  to  possess,  until  the  contrary  is  shown,  that  is,  ac- 
cording to  their  legal  title,  per  my  et  per  tout.  From  that  time 
the  plaintiff  coiild  sustain  no  ejectment  against  the  defendant, 
his  co-tenant,  until  he  was  guilty  of  an  ouster  or  disseisin  of 
the  plaintiff,  of  which  no  proof  was  offered. 

Judgment  affirmed. 


Paeks  V.  Moore, 

[13  Vebmont,  183.] 

Judgment  in  Ejectment  is  Conclusive  of  Tttlb  upon  the  parties  and 

those  daiming  under  thorn. 
On  Plea  of  Former  Rivgovert  Parol  Evidence  ia  admiarible  to  show, 

that  on  the  trial  in  ejectment,  the  title  was  not  litigated,  or  to  establish 

tlio  identity  of  the  land. 
In  such  Case  Jurors  on  the  former  trial  may  testify. 

E.JECTMENT.  Plea,  not  guiliy^  and  special  plea  in  bar.  The 
case  is  disclosed  in  the  opinion.  Verdict  for  the  defendant  bj 
consent. 
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SmaUey  and  Adams^  for  the  plaintiff. 

Harrington,  Stevens^  and  White,  for  the  defendant,  npon  the 
oonclosiTeneBs  of  the  judgment  in  ejectment,  cited:  Seldon  t. 
Tuiop,  6  T.  R.  609;  Bachelder  v.  Hanson,  2  Aik.  326;  Dixon  v. 
Sinclair,  4  Vt.  354;  (kUes  v.  Oorham,  5  Id.  317;  Dorset  v.  Man- 
chester, 3  Id.  370;  Walker  v.  Ferrin,  4  Id.  530. 

By  Court,  Collameb,  J.  An  adjudication  on  the  merits  of  a 
cause,  l>y  a  court  of  competent  jurisdiction,  is  conclusive  of  the 
matter  litigated,  upon  the  parties,  and  aU  claiming  under  them; 
and,  by  our  statute,  a  judgment  in  ejectment  is  oondusive  of 
title.  The  identity  of  the  subject-matter  of  litigation,  however, 
generally  rests  in  parol.  It  is  seldom  the  case  that  this  can  be 
settled  by  the  record  alone,*as  it  may  be  avoided  by  a  different 
description.  When  the  declaration  is  of  a  general  character,  as 
in  general  indebitatus  assumpsit,  though  the  judgment  is  prima 
facie  conclusive  of  aU  that  might  have  been  given  in  evidence 
under  it,  yet  resort  may  be  had  to  evidence  to  show  what,  in 
fact,  was  litigated,  and  of  that  only  will  the  judgment  be  con- 
clusive. This  the  plaintiff  or  defendant  may  be  permitted  to  do. 
So,  too,  the  prima  facie  effect  of  a  judgment  may  be  qualified, 
even  in  ejectment,  by  showing,  by  parol,  that  the  title  was  not, 
in  fact,  litigated;  or  by  showing  that  the  judgment  was  against 
the  plaintiff;  not  on  the  titie,  but  because  he  did  not  prove  that 
the  defendant  was  in  possession,  or  because  the  defendant 
showed  a  temporary  estate  or  right  in  himself,  which  has  since 
expired.  That  the  identity  of  the  subject-matter  of  a  former 
action,  and  the  present  one,  rests,  generally,  in  evidence  out  of 
the  record,  and  that  parol  testimony  may  be  admitted  to  ascer- 
tain it,  is  quite  obvious,  and  fully  settied  by  the  authorities 
cited  by  the  defendant's  counsel  in  this  case.  To  this  point,  the 
jurors,  on  the  former  trial,  are  as  admissible  as  any  other  wit- 
nesses. They  were  witnesses  to  show  that  the  land  now  sued 
for,  and  of  which  the  defendant  is  in  possession,  is,  in  fact,  the 
same  land,  which,  perhaps,  under  a  different  description,  was 
claimed  and  litigated  in  the  former  suit. 

In  this  case,  it  appears  that  John  Moore  died  seised  of  a 
farm,  in  North  Hero,  extending  across  the  island,  from  east  to 
west,  called  the  Moore  farm,  and  Elihu  Parks  owns  the  farm 
north  of  it,  being  the  first  division  lot  of  Bobert  Cochran.  A 
dispute  arose  in  relation  to  the  line  between  these  farms.  Parks 
took  possession  to  the  line,  twenty-eight  or  thirty  rods  south  of 
the  line  to  which  Moore  claimed.  Catharine  Moore,  as  the 
administratrix  of  John  Moore's  estate,  commenced  her  action  of 
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ejectment  against  Parks,  declaring  for  so  much  of  the  Moore 
farm,  and  describing  it  as  beginning  at  the  north-east  comer  of 
the  Moore  farm,  on  the  lake  shore,  and  running  on  the  shore 
southerly  thirty  rods,  and  so  taking  a  piece  thirty  rods  wide 
across  the  island.  In  that  action,  a  trial  on  the  merits  was  had, 
and  the  plaintiff  recovered  against  Parks.  It  must  then  have 
been  shown  that  Parks  had  gotten  into  possession  of  so  much 
of  the  Moore  farm,  and  any  testimony  tending  to  show  he 
was  not  on  the  Moore  farm,  or  that  the  north-east  comer  and 
north  line  of  the  Moore  farm  was  further  south  than  where  the 
administratrix  claimed,  and  did  not  include  the  land  Parks 
possessed,  would  have  been  admissible.  After  that  recovery,  it 
appears  that  John  A.  Moore,  the  present  defendant,  under  the 
said  Catharine,  and,  as  her  tenant,  went  into  possession  of  said 
land,  and  erected  a  fence  on  the  north  line,  as  claimed  by  her, 
whereupon  Parks  commenced  this  action  of  ejectment  against 
him,  describing  the  land  as  a  part  of  the  Cochran  lot,  which  is 
his  farm.  Moore  pleads  the  former  recovery  by  the  adminis- 
tratrix, and  alleges  that  to  be  the  same  land;  and  this  is  tra- 
versed by  Parks.  On  this  issue,  all  testimony,  by  parol  or 
otherwise,  which  tends  to  show  the  identity  of  the  land,  was 
admissible,  however  different  might  be  the  descriptions.  Moore 
having  given  the  record  of  the  former  action  in  evidence,  and 
closed  his  testimony  on  the  subject  of  identity.  Parks  proposed, 
not  to  contradict  this  proof,  but  '*  to  prove  that  the  north-east 
comer  of  the  Moore  farm  was,  in  fact,  thirty  rods  further  south." 
This  testimony  was  very  correctly  rejected  by  the  court.  First, 
it  was  an  attempt  to  tiy  again  the  question  which  must  have 
been  tried  in  the  former  action,  for  it  was  testimony  which 
would  have  been  admissible  on  that  trial,  as  it  tended  to  show 
that  the  land  in  controversy  was  no  part  of  the  Moore  farm. 
Secondly,  the  issue  on  trial  was,  whether  this  land  was  the  sub- 
ject-matter of  the  former  trial,  and  the  testimony  now  offered 
by  the  plaintiff  did  not  tend  to  settle  that  issue,  but  to  impeach 
the  former  judgment,  and  was  therefore  inadmissible. 

It  is  much  insisted  that  the  course  taken  with  this  cause  would 
lead  to  confusion,  as  a  man  might  recover  for  number  one,  and, 
under  that,  hold  number  five.  The  record  of  a  recovery  ope- 
rates as  an  estoppel.  The  parties  are  not  permitted  to  allege  or 
prove  anything  which  contradicts  it.  If  a  man  sues  for  a  cer- 
tain piece  of  land  as  number  one,  and  recovers,  that  settles,  as 
it  respects  those  parties,  that  the  defendant  was  in  possession  of 
a  certain  piece  of  land,  that  the  plaintiff  owned  it,  and  that  it 
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was  lot  number  one.  Now,  whenever  a  qoestion  again  arises 
between  the  same  parties,  or  their  privies,  in  relation  to  the 
same  land,  they  are  not  permitted  to  contradict  either  of  said 
points,  and,  therefore,  are  not  permitted  to  say  it  is  number 
five.  The  only  question  open  to  litigation  between  them,  re- 
lates to  the  identity,  not  to  the  description.  In  this  case  it  is 
obvious  there  was  no  contradictory  testimony,  as  to  the  identity 
of  the  land,  and  the  court,  therefore,  correctly  decided  that  the 
former  recovery  was  conclusive. 
Judgment  affirmed. 

CoNOLUSivxNBS  OP  A  JuDOMBNT  IN  EjiOTMBiiT:  Sm  HhnUm  V.  McNdk  Si 
Am.  Deo.  315;  OroeheU  r.  Laahbrooh,  17  Id.  9a 


Thball  v.  Waller. 

[13  VSBMOMT,  331.] 

I>KBT  T7PON  A  Deoree  IN  Ghamoeky  for  the  balance  of  aooount  betwewi  pari* 
nera,  will  lie. 

Debt.  Demurrer  to  the  declaration  and  joinder.  The  opin- 
ion states  the  case.    The  county  court  overruled  the  demurrer. 

E,  F,  Hodges^  for  the  defendant. 

Plaintiff,  pro  se. 

By  Court,  Bedfield,  J.  This  is  an  action  of  debt,  upon  the 
decree  of  the  court  of  chancery,  for  the  balance  of  an  account 
between  partners.  The  only  question  is,  whether  the  action  can 
be  maintained  on  such  a  decree.  This  court  entertain  no  doubt 
that  such  actions  will  well  lie.  Courts  of  common  law  and  of 
equity  have  concurrent  jurisdiction  in  matters  of  account.  Li 
the  case  of  Carpenter  v.  Thornton,  3  Bam.  &  Aid.  52,  which  is 
much  urged  upon  the  court  by  the  counsel  for  the  defendant, 
Abbott,  C.  J.,  puts  the  very  case  in  judgment  as  the  proper 
basis  of  an  action  for  debt.  In  the  case  of  Sadler  v.  Robbim,  1 
Camp.  253,  Lord  Ellenborough  intimates  that  an  action  of  debt 
will  well  lie  upon  the  decree  of  a  court  of  chancery. 

We  are  fully  aware,  that,  from  the  long  controversy  between 
the  courts  of  equity  and  common  law,  in  England,  the  common 
law  courts  have  inclined  wholly  to  disregard  mere  eqtiitable 
rights.  Hence  in  Preston  v.  Ghrisimas,  2  Wilson,  86,  a  book  of 
respectable  authority,  and  comparatively  recent  date,  it  is  said: 
* '  The  whole  court  were  clearly  of  opinion,  that  a  release  of  an 
equity  of  redemption  was  nothing  at  all  in  the  eye  of  the  law." 
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Any  judge,  who  should  now  utter  such  a  Bentiment,  on  his  own 
responBibility,  would  be  esteemed  a  Terj  bold  man,  if  quite 
sane.  Most  of  the  cases  relied  upon  by  the  defendant  may  be 
-explained  in  the  same  manner.  They  are  decisions  and  dicta 
resulting  from  this  long  controversy. 

It  is  true,  too,  that,  in  England,  courts  of  equity  are  not  con- 
tsidered  courts  of  record.  But  Mr.  Justice  Stoiy  lays  it  down 
as  clear  law,  that  they  are  courts  of  record  in  America:  Eq. 
PI.  600,  601.  It  is  certain  that  a  decree  of  a  court  of  equiiy, 
-enrolled,  is  of  the  same  force  as  a  record.  It  is  very  obvious, 
that,  until  the  decree  is  enrolled,  it  is  of  no  force.  Hence,  no 
action  at  law  will  lie  upon  a  mere  decretal  order:  Eugh  v.  Higgs 
und  Wlfe^  5  Peters.  Cond.  560.  A  decree  of  a  court  of  equity 
in  the  alternative,  by  way  of  penally  for  non-performance  of 
some  specific  act  required,  doubtless  would  not  sustain  an  ac- 
tion of  debt  at  common  law.  But  when  the  decree  is  for  a  fixed, 
liquidated,  and  absolute  debt,  it  would  be  monstrous  to  suppose 
that  no  action  at  common  law  will  lie  upon  it.  We  allow  ac- 
tions of  debt  to  be  sustained,  even  upon  foreign  judgments,  and 
oould  we  esteem  the  judgments  or  decrees  of  our  own  courts  of 
less  validity  ?  In  the  case  of  McKim  v.  Odom,  3  Fairf .  94,  it 
was  held,  and,  we  think,  upon  good  grounds,  that  debt  will  lie 
on  a  decree  of  a  court  of  chancery,  of  a  sister  state.  The  reason- 
ing of  Mr.  Justice  Parris,  and  the  authorities  relied  upon  in  that 
<$ase,  fully  sustain  the  judgment.  When  we  consider  the  high 
character  of  the  judgments  of  courts  of  equify,  the  conclusive- 
ness and  absolute  deference  with  which  they  have  been  regarded 
by  the  courts  of  common  law,  for  the  last  fifty  years,  our  sur- 
prise is,  that  any  doubt  could  be  entertained  upon  the  subject. 
And  the  only  grounds  upon  which  these  doubts  have  proceeded, 
in  any  recent  case,  are :  1.  That  the  domestic  courts  of  equity  can 
better  carry  their  own  decrees  into  effect  than  the  courts  of  com- 
mon law.  But,  of  this,  the  parties  should  judge  for  themselves. 
Oourts  of  equiiy  have  frequently  been  known  to  lend  their  aid 
for  the  mere  purpose  of  enforcing  the  judgment  of  a  court  of 
common  law.  There  is  no  good  reason  why  the  courtesy  should 
not  be  reciprocal;  2.  It  has  been  said,  that  the  proceedings  are 
not  according  to  the  course  of  the  common  law,  and  the  original 
•cause  of  action  could  not  avail  the  party  in  a  common  law 
court.  The  same  argument  will  render  of  no  force  the  judg- 
ments and  decrees  of  all  foreign  courts,  almost,  except  those  of 
Oreat  Britain.  The  original  cause  of  action  is  merged  and  lost. 
The  only  inquiry  now  is,  does  the  decree  impose  an  absolute  and 
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condtusiTe  obligatioii  upon  the  defendant?  Of  this  no  one  can 
doubt.  This  point  "was  expressly  so  ruled  in  Henley  t.  Soper,  8 
Barn.  &  Cress.  16;  15  Eng.C.L.  147.  So,  also,  in  the  case  of  Post 
T.  Neafe,  8  Cai.  22,  and  in  Boons  t.  Talem,  9  Serg.  &  B.  252  [11 
Am.  Deo.  717].  I  make  no  distinction  between  decrees  of  courts 
of  equity  in  our  own  state  and  the  otherstates.  If  there  beany 
difference,  it  should  be  in  favor  of  those  of  our  own  state,  but 
there  is  none. 
Judgment  a£Brmedi 


Bank  of  Manohesteb  v.  Babileit* 

[IS  YXBKOHT,  816.] 

FuiTivs  AND  Willful  iMTBRnsBBNCB  by  a  creditor,  embamaatng  the  r^ 
oovwy  of  the  claim  against  the  principal,  will  release  the  surety. 

AssuxpsiT  on  a  promissory  note  on  which  the  defendant  was 
surety  and  Orange  Green,  principal.  Gkeen  died  before  the 
note  matured,  and  defendant  claimed  that  he  had  been  released 
by  reason  of  plaintifl^s  omission  to  present  a  daim  against 
Ghreen's  estate  when  requested.  Judgment  for  the  plidntiff. 
Defendant  excepted. 

2).  BobertSfjun.,  for  the  defendant. 

Bargeant  and  Miner,  contra. 

By  Court,  Bedfisld,  J.  The  present  case  brings  in  question 
a  subject  upon  which  there  has  been,  first  and  last,  very  much 
discussion,  and  upon  which  the  law  of  different  countries  has 
not  been  uniform.  The  civil  law,  founded  as  it  was  upon  the 
most  enlarged  principles  of  abstract  moral  equity,  extended  to 
sureties  some  further  protection  than  what  has  yet  been  adopted, 
even  in  the  English  chancery.  I  have  not  the  leisure  nor  reqtii- 
site  aids  at  hand,  to  enable  me  fully  to  state  all  the  provisions 
of  the  Boman  civil  law  in  favor  of  sureties.  They  will  be  found 
very  lucidly  discussed,  and  very  intelligibly  digested  by  Chan- 
cellor Kent  in  the  case  of  Hayes  v.  Ward  and  others,  4  Johns.  Ch. 
128  [8  Am.  Dec.  554].  It  is  obvious  that,  by  the  civil  law,  the 
creditor  might  be  required  to  first  exhaust  his  remedies  against 
the  principal  debtor,  before  calling  upon  the  surety.  The  pro- 
ceedings against  the  surely  could,  by  a  dilatory  plea,  be  stayed 
until  the  suit  against  the  principal  debtor,  which  was  carried 
forward  at  the  expense  of  the  surety,  was  terminated.  The 
same  rule  has  been  adopted  in  most  of  the  countries  of  con- 
tinental Europe,  whose  jurisprudence  is  based  upon  that  of  the 
civil  law. 


Feb.  1841.]  Bank  of  Manchesteb  v.  Babtueit.  595 

Bat,  it  is  believed,  no  such  ^neial  role  has  yet  obtained  in 
the  English  chancezy.  It  is  certain  that,  in  many  cases,  under 
special  drcmnstances,  this  role  has  been  there  enforced:  Wrighi 
T.  2fuU,  1  H.  Bl.  136;  8  Bro.  826.  In  evezy  case  where  the 
creditor  could  not  assign  the  benefit  of  the  fund  to  the  surety, 
he  has  been  compelled  to  resort  to  it  himself  in  the  first  in- 
stance. The  same  rule  was  adopted  in  the  case  of  Edyes  t. 
Ward,  wHere  the  authorities  are  fully  collated. 

It  is,  too,  a  universal  rule  of  English  equity  law,  that  the 
creditor  holds  all  securities  in  trust  for  the  ultimate  benefit  of 
the  surety;  that  upon  the  payment  of  the  debt,  the  surety  is  en- 
titled to  be  subrogated  to  aU  the  rights  of  the  principal,  and 
that  if,  by  any  positive  and  willful  act,  the  creditor  release,  or 
render  tmavailing  any  of  his  securities  against  the  principal 
debtor,  to  that  extent  he  theioby  relieves  the  surely.  It  was 
upon  this  groimd  that  the  case  of  McCoUum  v.  HmckHey,  9  Yt. 
143,  and  the  case  of  Clark  v.  .ETiS,  there  referred  to,  were  de- 
cided by  this  court. 

But  we  do  not  perceive  ihat  tlie  present  case  shows  any  such 
positive  and  willful  interference  by  the  plaintiffs  in  the  matter, 
as  will  justify  the  court  in  saying  that,  at  the  time  judgment  was 
rendered  in  the  court  belOw,  they  had  released  the  surety.  It 
does  not  appear,  by  the  case,  at  what  time  the  plaintiffs  were  re- 
quested to  present  this  claim  before  the  commissioners  on 
Oreen's  estate,  or  whether  in  fact  the  commission  had  been 
closed  at  the  time  judgment  was  rendered  against  the  defendant. 
If  not,  and  we  are  not  to  presume  anything  against  the  regular- 
ity of  the  proceedings  of  the  court  below,  nothing  had  then 
occurred  in  the  least  tending  to  embarrass  the  matter.  The 
surety  might  then  proceed  with  the  claim  against  the  estate  of 
Oreen,  as  well  as  the  creditor.  It  is  doubtless  true,  that  the 
court  of  chancery  would,  at  the  instance  of  the  surety,  compel 
a  creditor  to  take  proceedings  either  against  the  principal  debtor, 
or  his  estate,  as  has  been  frequently  done  in  the  English  and 
New  York  chancery:  King  v.  Baldwin^  2  Johns.  Gh.  562  [8  Am. 
Dec.  415],  8  Meriv.  579,  and  the  cases  referred  to.  But  it  is 
not  now  necessary  to  consider  that  point. 

Judgment  a£Srmed. 

DiscHABOB  OP  SuBETT  BT  Cbeditob's  Intebvebenob:  Snud^s  Ea^T  ▼. 
WKilt^  20  Am.  Dec.  175  and  note;  Un\Jted  StaUs  v.  8%mpa<m,  24  Id.  331{ 
Qrafion  Bank  v.  Woodward,  20  Id.  506  and  note;  Brown  v.  Wright,  18  Id. 
190;  EvereU  v.  United  States,  90  Id.  584;  Lichtenthaler  v.  thompeon,  16  Id. 
681;  King  v.  Baldwin,  8  Id.  415  and  note. 
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Newton  v.  Booth. 

[13  Vebmovt,  S90.] 

Hi  n  Imtsbxbtbd  akd  an  iNOOMPETSirT  Wmaess  who  has  oorenanted 
with  the  defendant  to  pay  certain  notes  set  off  against  the  plaintiff,  not 
will  the  witness*  releases  to  phunttff  sad  def  sodsot  make  hsm  eompeteoL 

Nxw  Tbxai.  will  hot  bs  Grahtbd  09  JuBOBs'  AvniuTiTs  that  the  ver 
diet  was  assented  to  in  otmsequenoe  of  errors  naade  daring  their  deliber- 
atioDS  and  suhsequently  discorend. 

AfiBDHPfiET.    The  opmion  stotoe  the  cMe.    Yerdiet  lor  jdttintiff. 

P.  J&ham,  for  the  plaintiff. 

J.  8.  Bobmson  and  W,  8.  8011^11001^,  contra. 

By  Court,  Bsmkett,  J.  This  caae  comes  before  the  court  on 
a  bill  of  exceptions,  and  also  on  a  petition  for  a  new  trial. 

It  seems  the  defendant  pleaded  in  ofiGset  several  notes  of  hand 
which  he  had  against  the  plaintiff.  In  1834,  Cleorf  1  Newton 
«nd  Davenport  gave  to  the  defendant  their  covenant  to  pay  tLe 
notes,  and,  in  this  situation,  George  Newton  i?as  offBred  as  a 
'Witness  on  the  part  of  the  plaiatiff,  and  was  excluded  by  the 
court  below.  Is  he  not  interested  in  the  ovent  of  the  suit,  and» 
therefore,  incompetent?  If  the  plaintiff  could  establish  a  sum 
due  from  the  defendant,  equal  to  the  sum  due  on  the  notef 
which  have  been  pleaded  in  offset,  the  notes  would,  by  this  pro- 
ceeding, be  satisfied.  If  less,  then  thp^e  would  be  a  satisfac- 
tion of  the  notes,  pro  tanto.  The  witnea.  j  was  directly  interested 
in  the  establishment  of  the  plaintiff's  claim.  If  established,  it 
in  effect  went  to  release  him  from  liability  on  his  covenant, 
When  the  notes  had  been  once  satisfied,  the  covenant  of  the 
witness  to  pay  them  became  valueless.  It  is  said  that  the 
record,  in  this  case,  could  not  be  used  in  t  iuit  on  the  covenant 
Against  the  witness,  on  the  ground  that  it  is  inter  aLioa,  But 
the  record  would  be  admissible  to  show  a  judgment  rendered^ 
.as  between  the  parties  to  it;  and  if  the  defendant  was  found 
not  to  be  in  arrear,  it  would  show  a  satisfaction  of  the  notes 
pleaded  in  offset,  and  would  be  conclusive  upon  Bootli.  It  is 
said  that  the  plaintiff  in  this  case  had  acquired  an  interest  in 
the  testimony  of  this  witness  prior  to  his  having  executed  the 
covenant  in  1834,  and  that  he  can  not  be  defeated  of  that  right 
by  the  witness*  becoming  subsequently  interested.  But  it  is 
^  be  remarked  that  the  plaintiff  was  a  witness  to  the  covenant 
^f  George  Newton,  and,  it  being  a  contract  in  which  the  plaint- 
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iff  had  an  intereBt,  it  moBt  be  taken  that  he  was  prii^  to  th» 
contents  of  that  instnunent  and  consenting  to  its  execution. 
Here,  then,  is  no  wanton  act  of  the  witness  to  deprive  tha 
pLuntiff  of  his  testimony,  and  if  he  became  interested  in  the 
snit  in  consequence  of  having  performed  some  act,  by  the  con«» 
sent  or  procurmnent  of  the  plaintiff,  he  ia  still  incompetent,  and 
was  properly  rejected  by  the  county  couiL 

It  is  apparent  that  the  releases,  executed  on  the  trial,  could 
not  restore  the  competency  of  the  witness,  and,  indeed,  they  are 
not  relied  upon  by  the  plaintiff's  counsel.  The  plaintiff  has  no 
l^gal  rights  in  the  covenant  to  Booth,  upon  which  the  release  to 
plaintiff  could  operate,  and,  besides,  the  effact  of  these  proceed- 
ings is  a  direct  application  of  one  demand  in  satisfaction  of  the 
other.  The  release  to  Booth  is  inoperative.  The  covenanter 
can  not  well  release  himself. 

The  plaintiff  claims  a  new  trial  for  the  reasons  set  forth  in  the 
affidavits  of  several  of  the  jurors.  The  object  of  this  testimony 
is  to  show  that  the  verdict  was  assented  to,  by  the  jurors,  who 
have  given  their  affidavits,  in  consequence  of  some  errors  having 
occurred  during  the  deliberations  of  the  jury,  as  they  thinks 
upon  subsequent  reflection. 

There  has  been  considerable  conflict  in  the  Finglish  authori- 
ties upon  the  question,  whether  the  voluntaiy  affidavits  of  the 
jurors  who  tried  the  cause,  can  be  received  to  impeach  their  ver- 
dict, on  the  ground  of  misbehavior  in  the  panel. 

The  question,  however,  has  been  long  settled  in  the  English 
courts,  and,  as  I  think,  upon  sound  principles,  against  their  ad- 
missibiliiy.  There  has  been  as  litUe  uniformity  in  the  opinions 
of  American  judges  in  the  diffsrent  states,  upon  this  point,  and 
it  is  not  uncommon  that  there  has  been  a  conflict  of  opinion  be- 
tween the  different  judges  of  the  same  state.  In  the  case  of 
Smith  V.  CheeOiam,  3  Cai.  56,  two  of  the  judges  maintained 
that  the  affidavits  of  the  jurors  should  be  received  to  impeach 
their  verdict,  while  Kent,  C.  J.,  was  of  the  contrary  opinion. 
It  was  Sttbsequentty,  in  the  case  of  Dana  v.  Tucker y  4  Johns. 
488,  held,  that  Kent's  opinion  was  the  better  one,  and  was 
adopted  in  that  case  by  the  court.  In  Connecticut,  it  had  been 
the  practice  to  admit  such  affidavits;  but  in  the  case  of  The  State 
V.  Freeman^  5  Conn.  350,  the  rule  was  changed  by  a  unanimoua 
opinion  of  the  court.  In  this  state,  at  an  early  day,  in  the  cas& 
of  Bobbins  v.  Windover  et  aL,  2  Tyler,  11,  it  was  held  that 
the  affidavit  of  one  of  the  jurors  who  tried  the  cause,  could  not 
be  admitted  to  show  misbehavior  in  one  of  his  fellows.     The 
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court  seemed  ready  to  adopt,  as  a  general  role,  that  the  affida- 
vits of  jurors  respecting  the  deliberations  which  led  to  the  ver- 
dict, should  in  no  civil  action  be  admitted.  In  Harris  v.  Hun-^ 
tington  etal.^2  Tyler,  147  [4  Am.  "Dee.  728],  the  same  question  vras 
again  before  the  court;  and  the  court  say,  '*  the  oftener  it  ia  argued, 
they  are  the  more  confirmed  in  the  correctness  of  former  decis- 
ions on  this  point. "  In  Cheney  v.  Holgatey  Bray.  171,  the  same  doc- 
trine is  adhered  to,  and  I  am  not  aware  that  a  different  rule,  to 
any  extent,  has  been  acted  upon  in  this  state.  In  the  case  in 
5  Conn.,  Hosmer,  C.  J.,  uses  this  strong  language:  "The 
opinion  of  almost  the  whole  logal  world  is  adverse  to  the  recep- 
tion of  the  testimony  in  question,  and,  in  his  opinion,  on  invin- 
cible foundation."  It  may  indeed  seem  strange,  as  is  said  in  the 
case  of  Oioen  v.  Warburton,  1  N.  B.  829,  by  Sir  James  Mans- 
field, C.  J.,  "  that  almost  the  only  evidence  of  which  the  case 
admits  should  be  shut  out;"  but  he  proceeds  to  say,  "  consider- 
ing the  arts  that  might  be  used  if  a  contrary  rule  were  to  pre- 
vail, we  think  it  necessary  to  exclude  such  evidence." 

The  reason  given  for  the  rule,  in  some  of  the  cases,  is,  that 
such  evidence  would  expose  the  jury  to  be  proceeded  against 
criminally  for  such  misbehavior.  This  can  not  be  entitled  to 
much  consideration.  If  this  were  the  reason  of  the  rule,  it 
should  not  extend  to  exclude  voluntary  affidavits,  nor  to  cases 
where  the  affidavits  simply  disclosed  misbehavior  in  some  of  the 
other  fellow-jurors.  The  rule,  I  conceive,  is  founded  upon 
other  and  weightier  reasons.  To  admit  them  would  be  opening 
the  door  to  the  most  dangerous  practices,  and  would  be  most 
mischievous  in  its  consequences.  The  jury  would  be  exposed 
to  have  their  sympathy  wrought  upon  by  a  designing  and  losing 
party,  and  subjected  to  the  exercise  of  the  most  pernicious 
arts.  Tampering  and  intrigue  would  become  the  order  of  the 
day,  and  an  alarming  source  of  litigation  would  be  opened.  If 
we  are  to  penetrote  the  recesses  of  the  jury-room,  through  tiie 
medium  of  the  jurors  themselves,  and  take  cognizance  of  all 
that  passes  in  their  secret  deliberations,  it  would  indeed  be  dif- 
ficult to  say  when  a  suit  had  been  terminated. 

In  the  case  from  5  Conn,  a  juror  was  not  permitted  to 
testify  that  one  of  his  fellows  disclosed  matters  to  the  jury 
within  his  own  knowledge,  not  given  in  evidence  on  trial.  The 
case  in  2  Tyler,  11,  and  many  others,  are  to  the  same  effect.  In 
the  case  of  Rex  v.  WoodfdU,  6  Burr.  2667,  it  is  said  that,  upon  a 
motion  for  a  new  trial,  the  affidavit  of  a  juror  can  not  be  read. 
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as  to  what  he  thought  or  intended  upon  the  bringing  in  of  the 
verdict,  and  in  Bex  v.  ThirheU,  3  Id.  1696,  the  prisoner  had 
been  convicted,  and  before  sentence  had  been  passed,  eight  of 
the  jurors  had  signed  a  paper  in  the  prisoner's  favor,  disapprov- 
ing of  the  verdict  which  they  had  given.  Lord  Mansfield  is  re- 
ported to  have  expressed  great  dislike  of  such  representations 
made  by  the  jurors  after  verdict,  saying,  that  *'  to  listen  to  them 
would  be  of  very  bad  consequence,"  and  Wilmot,  J.,  added, 
he  thought  they  should  be  totally  disregarded.  In  Jackson  v. 
Williamson  etcU.^  2  T.  B.  281,  the  court  refused  to  receive  the 
affidavit  of  the  jurors,  made  after  the  trial,  showing  what  their 
intention  was  in  rendering  their  verdict,  on  the  ground  of  its 
introducing  a  dangerous  practice,  and  one  which  would  be  pro- 
ductive of  infinite  mischief.  The  affidavits  of  the  jurors,  relied 
upon  in  this  case,  as  furnishing  ground  for  a  new  trial,  are  evi- 
dently made  upon  an  afterthought.  To  admit  jurors,  after 
having  been  exi)Osed  to  the  inquisition  of  the  losing  parfy,  and 
upon  after-reflection,  which  may  have  led  them  to  doubt  as  to 
the  correctness  of  their  verdict,  or  even  to  dissent  from  it,  to 
detail  the  proceedings  in  the  juiy-room,  and  to  testify  to  mat- 
ters frequently  complex,  and,  perhaps,  not  accurately  compre- 
hended at  the  time,  or  imperfectly  recollected,  and  thus  make  it 
a  ground  of  impeaching  their  verdict,  would,  in  my  opinion, 
form  a  bad  precedent,  and  of  dangerous  tendency. 

It  is  not,  however,  necessaiy  for  the  court  to  decide  the  ques- 
tion in  regard  to  the  admissibiliiy  of  these  affidavits  of  the 
jurors;  and  whatever  my  private  opinion,  as  a  member  of  the 
court,  may  be,  it  is  i)ossible  there  may  bo  some  disagreement 
upon  this  point.  As  we  are  aU  well  agreed  in  the  result,  that, 
if  the  affidavits  are  received,  they  furnish  no  sufficient  cause  for 
disturbing  the  verdict,  the  decision  of  the  court  proceeds  upon 
that  ground,  and,  especially,  as  in  this  case,  there  is  some  dis- 
agreement in  the  statements  of  the  jurors  as  to  the  grounds 
upon  which  they  proceeded  in  coming  to  a  result. 

The  fact  ijypti&ed  to  by  the  officer,  who  attended  the  jury,  can 
have  no  effect.  The  jurors  are  not  judges  of  the  legal  effect  of 
their  verdict;  nor  as  to  its  finality.  If  they  misapprehend  in 
either  particular,  it  can  not  be  assigned  as  cause  for  a  new  trial. 
1  Swift's  Dig.  776.  If  the  misapprehensions  of  a  jury,  in  regard 
to  a  cause  being  reviewable,  were  made  the  ground  of  a  new 
trial,  it  would  indeed  be  fruitful  of  litigation. 

The  judgment  of  the  county  court  is  affirmed;  and  the  peti* 
tion  for  a  new  trial  must  be  dismissed,  with  costs. 


I 


600  Bank  of  Whitehall  u  Pettes.       [Yermont^ 

JusoBS  OAN  Norr  Imfkacr  THtm  Vsbdiot:  Chtffgage  ▼.  Swan^  5  Am. 
Bea  400;  Apihorp  ▼.  Baeku$,  1  Id.  36  and  note;  Harris  t.  BimtingUm,  4 
Id.  728;  Little  v.  LarraJbeef  II  Id.  43,  where  the  verdict  was  set  aside  on 
affidavits;  Farrenter  v.  Ovard^  12  Id.  141  and  note;  Oreac/er  ▼.  Staie^  24  Id. 
497 and  note;  BenneU  ▼.  JMer,  34 Id.  665  and  note;  EOedgev.  Todd,  Id.  616^ 


Baite  of  Whitehall  v.  P^esties. 

[18  Ykbmoir,  89S.) 
A  SHXBOT  18  LXABLX  lOB  NOT  LxTTINO  AN   EXBOOTIOH  Opon  WhlOh  tfaflVt 

is  a  plain  dlerieal  mistake  in  the  date  of  the  judgment. 

Tbsspabs  on  the  case  for  neglecting  to  le^y  a  "writ  of  ezeoa- 
tion.  A  demurrer  to  the  declaration  was  sustained.  The  case 
appears  from  the  opinion. 

D.  Boherta,  jun. ,  and  E.  Butchinaan,  for  the  plaintifh. 

T.  Eutchinson,  contra. 

By  Court,  Benhett,  J.  This  case  comes  before  the  courl 
upon  a  demurrer  to  the  declaration.  The  only  question  pre- 
sented in  argument  is,  whether  the  officer  was  bound  to  have 
executed  such  a  process  as  is  set  forth  in  the  declaration.  If 
the  execution  was  void,  upon  its  face,  the  officer  could  not  jus- 
tify a  commitment  of  the  debtor's  under  it,  and  ought  not  to 
have  executed  it.  The  declaration  sets  forth  the  judgment  as 
rendered  at  the  June  term  of  the  Bennington  county  court,  1839, 
and  ayers,  that  the  execution  was  issued  on  the  thirteenth  of 
June,  1839,  and,  by  mistake,  was  dated  the  thirteenth  of  June» 
1809.  The  judgment,  as  recited  in  the  execution,  was  of  the 
June  term,  1839;  and  it  is  averred  that  within  thirty  days  from 
the  rendition  of  the  judgment,  the  execution  was  delivered  to 
the  officer.  No  one  could  have  inspected  this  execution  without 
knowing  what  the  date  should  have  been;  and  shall  this  mis-^ 
prision  of  the  clerk  render  the  execution  irregular  and  void  f 
Though  the  date,  alone,  might  show  the  execution  to  be  with- 
out life,  yet,  when  the  officer  looked  at  the  whole  execution,  all 
reasonable  doubt  must  have  been  dissipated.  In  Laroche  v. 
Washrough  and  Maitland,  2  T.  E.  737,  after  the  defendant 
had  been  charged  in  execution,  the  same  was,  upon  motion^ 
amended,  by  reducing  the  sum  in  damages,  a  sum  too  laige 
having  been  by  mistake  inserted.  In  Mclntire  v.  Roxoan,  3 
Johns.  144,  an  amendment  of  a  ca.  sa.  was  allowed  by  add- 
ing the  testatum  clause,  after  the  defendant  had  been  committed 
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fco  prison.  In  Bissell  y.  Kip,  5  Johns.  100,  it  Tfas  held  that 
the  officer,  in  an  action  against  him  for  an  escape,  oonld  not 
object  that  the  ca.  sa.  did  not  follow  the  judgment,  in  its  sum 
in  damages.  The  court  say,  the  mistake  in  the  execution  was 
amendable.  So  in  Cramer  v.  Van  Alstyne,  9  Johns.  S86,  a 
ca.  sa. ,  returnable  by  mistake  out  of  term  time,  was  not  void, 
but  amendable.  The  same  principle  was  applied  to  a  ca.  8a. 
tested  out  of  term,  in  Jones  v.  Cook,  1  Cow.  309. 

In  Young  v.  Eosmer,  11  Mass.  89,  the  clerk  had,  by  mistake, 
inserted  a  wrong  Christian  name  in  the  execution,  and  it  was 
held  this  coxdd  not  avail  the  sheriff  in  an  action  against  him  for 
taking  insufficient  bail.  The  court  say:  '*  This  was  clearly  a 
misprision  of  the  clerk  in  issuing  a  judicial  writ,  and,  being  so, 
might  be  amended."  See  also, Leivis  y.  Avery  etal.,S  Yt.  289  [30 
Am.  Dec.  469],  and  Avery  t.  Lervis  etcU.,  10  Id.  332.  The  very 
commendable  industry  of  the  counsel  for  the  plaintiffs  has  re- 
ferred us  to  many  other  cases,  which  have  more  or  less  bearing 
upon  the  question  under  consideration;  but  those  referred  to  are 
deemed  amply  sufficient  to  justify  the  position  that  the  mistake 
in  the  date  of  this  execution  might,  upon  motion,  have  been 
amended  after  the  defendant  had  been  charged  in  execution.  If 
the  testatum  clause  may  be  added,  by  way  of  amendment,  most 
certainly  it  may  be  altered  according  to  truth,  upon  the  well- 
known  axiom  that ''  the  lesser  is  comprehended  in  the  greater.'^ 

Upon  reason  and  authority,  we  think  the  date  of  this  execu- 
tion, having  been  the  misprision  of  the  clerk,  should  be  amend- 
able. We  have  something  to  amend  by.  This  must  be  upon 
the  groimd  that  the  process  is  not  void;  and,  at  most,  but  void- 
able. If  the  process  is  absolutely  void,  it  is  a  mere  nullity,  and 
no  amendment  in  such  case  can  be  made:  Bunn  v.  Thomas  et  al., 
2  Johns.  190;  Burk  v.  Barnard,  4  Id.  309.  It  is  well  settled 
that  none  but  a  x>arty  or  privy  to  the  record  can  take  advantage 
of  an  error  in  process.  The  sheriff  can  not,  but  he  is  bound  to 
execute  erroneous  process.  It  is  good  until  set  aside,  and  this 
oan  only  be  done  upon  an  application  of  the  defendant  in  the 
execution:  Jones  v.  Pope,  1  Saund.  39;  2  Id.  101;  Bull  v. 
Steivard,  1  Wils.  255;  BisseU  v.  Kip,  5  Johns.  100.  So  if 
a  sheriff  make  an  arrest,  on  erroneous  process,  and  suffer  an 
escape,  he  is  liable.  The  result  must  be  that  the  officer  would 
have  been  justified  in  executing  the  process  set  up  in  the  declam- 
tion,  and  it  was  his  duty  to  have  so  done;  and,  for  his  neglect  to 
do  it,  the  sheriff  must  be  responsible.  The  judgment  of  this 
court,  then,  is,  that  the  plaintiffs'  declaration  is  sufficient,  and  the 
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jadgment  of  the  county  court  is  reversed,  and  judgment  for  the 
plaintifls  for  the  amount  of  their  execution  and  interest. 


Clkbigal  Ebbobs  nr  Writ  or  Exiocnoii:  ffargram  t.  Pemntdt  12 
Dm.  201;  SotsY.  LMer,  16 Id.  341;  Toome^ r. Purkey,  12 Id.  684. 


Chase  v.  Bubnham. 

[IZ  Ymaatan,  44T.] 

Ax  IstHJiBSEM  lOB  OoLLicnoN  may  recover  from  Um  maker  <^  a  negotisbla 
note,  on  the  common  coonti. 

iMDXBrrATus  AS8U1CF8IT  ou  the  common  counts  for  money  tried 
on  the  general  issue.  The  opinion  states  the  case.  Verdiot  for 
the  plaintiffs.    Defendants  excepted. 

C.  Coolidgef  for  the  defendants. 

O.  P.  Chandler,  for  the  plaintiflk 

By  Court,  Bennett,  J.  This  case  presents  the  simple  ques- 
tion, whether  the  indorsee  of  a  negotiable  note  can  recover 
against  the  maker  on  the  common  money  counts,  in  a  case 
where  the  indorsee  is  not  the  owner  of  the  demand,  but  holds 
it  simply  for  the  purpose  of  collection,  as  the  agent  or  trustee 
of  the  payee.  It  is  too  well  settled,  to  be  at  this  time  ques- 
tioned, that  the  payee  can  Tnaintaiu  an  action  against  the  maker 
of  the  note  for  moneys  had  and  received.  The  note  furnishes 
evidence  that  the  maker  has  received  from  the  payee  a  sum  of 
money  which  he  promises  to  repay. 

Though  it  has  been  sometimes  questioned  whether  the  same 
principle  applies  to  an  action  by  the  indorsee  against  the  maker, 
yet,  I  conceive  there  is  no  sufficient  reason  why  it  should  not. 
In  Diiiadale  v.  LancJtester,  4  Esp.  201,  it  was  expressly  deter- 
mined that  the  indorsee  might  maintain  an  action  for  money  had 
and  received.  In  Tailock  v.  Earris,  3  T.  B.  174,  the  indorsee  of 
a  bill  of  exchange  recovered  against  the  acceptor  under  the 
money  counts.  Lord  Kenyon  uses  this  language:  ''We  con- 
sider it  an  agreement  between  all  the  parties  to  appropriate  so 
much  property,  to  be  carried  to  the  account  of  the  holder  of  the 
bill."  In  Orani  v.  Vaughn,  3  Burr.  1516,  it  was  held  that  the 
bearer  of  a  bill  of  exchange  might  recover  against  the  drawer 
upon  the  general  counts.  By  the  statute  of  Anne,  promissory 
notes,  payable  to  rrder  or  bearer,  are  put  on  the  same  ground 
as  inland  bills  of  exchange,  and  are  made  in  like  manner  nego- 
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tiable.  By  our  statate  they  are  also  negotiable^  and,  when  nego- 
tiated»  the  indorsee  is  invested  with  the  right  of  action.  The 
promise  is  to  pay  the  money  to  the  payee  named  in  the  note,  or 
to  such  person  as  he  shall  appoint.  As  soon  as  the  note  is  nego- 
tiated, the  privily  of  contract  attaches  between  the  new  par- 
ties, and  the  maker  holds  the  money  to  the  use  of  the  indorsee. 
It  is  well  settled,  in  many  of  our  sister  states,  that  the  action 
may  well  be  sustained  by  tiie  indorsee  against  the  maker  of  a 
note,  and  a  recovexy  had  on  the  money  counts:  Wilde  t.  Fisher, 
4  Pick.  421;  Cole  v.  Gushing,  8  Id.  48;  EUsw(nih  v.  Brewer,  11 
Id.  316;  BamsdeU  ▼.  SovUe,  12  Id.  126;  Eagle  Bank  ▼.  SmOh,  5 
Conn.  71  [13  Am.  Dec.  87];  Pierce  y.  Crafts,  12  Johns.  90;  Denn 
T.  Flack eial.,3  Gill  &  J.  369.  See  also  Bayley  on  Bills,  287,  and 
Mastery.  Miller,  4  T.  B.  339.  Itis  true,  in  the  case  of  Waynamy* 
Bend,  1  Camp.  175,  and  in  Bentley  el  al.  v.  Narthhouse^  2  By.  & 
M.  66,  a  different  doctrine  is  held;  but  I  think  the  opinion  ex- 
pressed in  those  cases  is  opposed  to  principle,  and  contradicts 
the  current  of  decisions  on  this  point.  It  is  said,  however, 
that,  let  this  principle  be  as  it  may,  as  applicable  to  a  case 
where  the  indorsee  is  the  holder  for  a  valuable  consideration^ 
yet,  it  ought  not  to  be  extended  to  a  case  like  the  one  at  bar.  It 
is  well  settied  that  the  indorsee  of  a  note,  though  only  indorsed 
for  the  purpose  of  collection,  may  maintain  an  action  on  the 
note  in  his  own  name.  It  is  not  for  the  maker  to  inquire  into 
the  consideration  for  the  indorsement,  and  it  is  no  objection 
that  the  indorsee  sues  as  the  trustee  of  the  payee.  The  maker 
has  promised  to  pay  to  the  payee,  or  to  such  person  as  he  shall 
appoint  to  receive  the  money.  It  is  difficult  to  see  how  this  ob- 
jection can  apply  with  more  force  to  the  present  case  than  when 
the  indorsee  declares  upon  the  note  in  a  special  count.  The  evi- 
dence shows  the  indorsee  to  have  the  legal  interest  in  the  note, 
and  though  he  recovers  the  money  in  trust  for  the  payee,  still, 
in  legal  contemplation,  the  maker  has  in  his  hands  money  to 
the  use  of  him  who  has  the  legal  interest,  and  it  is  of  no  possi- 
ble consequence  to  the  maker  whether  the  indorsee  recovers  for 
his  own  use,  or  in  trust  for  the  payee.  There  is,  we  think,  no 
error  in  the  omission  of  the  county  court  to  instruct  the  jury  ai 
requested,  and  the  judgment  of  that  court  is  affirmed. 
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Emeibsok  v.  XTdall. 

BquTiT  WILL  KOT  'Egfjoix  A  Jin>o]fairr  at  Law  upon  an^  groand  whkk 

either  wm  tried  or  might  have  baen  tried  st  law. 
Equitt  will  IimcBniRS  where  a  party  hat  failed  of  aa  o^[K)rtaiiity  to  pr»> 

sent  hie  defeoee  by  aoddent,  mistake,  or  fraud  of  the  oppoaite  party,  or 

where  the  ground  of  defense  was  of  an  equitable  oharaeter. 
AwABD  WILL  BB  Sbt  A8IDB  IK  Equtet  for  partiality  or  oomiption  of  tiie 

arbitrators,  or  perhaps  where  the  party  knowingly  has  preeented  a  fietU 

tiotis  olaim* 

Appeal  from  a  decree  in  chanoeiy  diazmssing  orator^  faill. 
The  opinion  states  the  case. 

T.  HuichiMon^  for  the  ozator. 

G.  Marshy  contra. 

By  Court,  Bedfield,  J.  The  object  of  the  present  Inll  is  to 
enjoin  the  party  from  pursuing  a  judgment  at  law.  This  judg- 
ment was  founded  upon  an  award  of  arbitrators.  A  trial  was 
had,  at  law,  upon  the  merits  of  the  award.  The  grounds  al- 
leged in  the  bill  for  setting  aside  the  award  and  enjoining  the 
judgment,  are:  1.  That  the  original  claim,  allowed  by  the  arbi- 
trators, was  wholly  groundless;  2.  That  the  arbitrators  awarded 
upon  matters  not  within  the  scope  of  the  submission;  3.  That 
the  orator  had  no  sufficient  notice  of  the  time  and  place  of 
hearing  before  the  arbitrators. 

It  is  no  doubt  true,  that  there  will  be  found  in  the  books  some 
little  contrariety  in  the  principle  of  the  cases  decided,  in  regard 
to  the  points  involved  in  the  present  case:  1.  How  far  the  judg- 
ment of  a  court  of  law  is  liable  to  be  overreached  in  a  court  of 
equity;  2.  Upon  what  grounds  an  award  of  arbitrators  is  im- 
peachable, either  in  law  or  equity. 

Upon  the  first  point,  notwithstanding  some  early  cases  to  the 
contrary,  it  is  now,  I  apprehend,  well  settled,  that  a  court  of 
equity  will  not  examine  into  the  foundation  of  the  judgment  of 
a  court  of  law,  upon  any  ground,  which  either  was  tried,  or 
might  have  been  tried,  in  the  court  of  law.  The  judgment  of 
a  court  of  law  is  conclusive  upon  all  the  world,  as  to  all  matters 
within  its  cognizance.  If  a  party  fail  there  by  not  presenting 
his  defense,  when  he  should  have  done  it,  and,  but  for  his  own 
neglect,  would  have  done  it,  he  can  have  no  redress  in  a  court 
of  equity;  much  less  can  he  expect  relief  in  a  court  of  equity, 
when  he  has  had  a  full  trial  at  law  upon  the  very  grounds  which 
he  now  wishes  to  urge  anew.     For  a  court  of  equity  to  grant 
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relief  in  any  such  case,  would  be  but  to  cdt  as  a  court  of  errors, 
tq>on  the  proceedings  of  the  courts  of  common  law,  which  would 
be  a  veiy  invidious,  as  well  as  a  very  unwarrantable  assumption. 

Equity  has  sometimes  interfered  to  grant  relief,  when  a  party 
by  accident  or  mistake,  without  his  own  default,  or  by  the  fraud 
of  the  opposite  party,  has  failed  of  an  opportunity  to  present 
his  defense.  So,  too,  when  the  ground  of  defense  was  excki- 
siyely  of  an  equitable  character,  and  such  as  would  not  avail  the 
party  at  law.  Beyond  this,  I  know  of  no  good  ground  upon 
which  a  court  of  equiiy  could  interfere  to  enjoin  the  party  from 
pursuing  a  judgment  at  law.  I  am  aware,  however,  that  there 
may  be  found  many  cases,  but  not  of  a  very  high  character  for 
autiiority,  which  have  gone  somewhat  beyond  this.  In  the 
present  case  there  is  no  pretense,  that  the  party  did  not  have 
full  opportunity  to  urge  his  defense  in  the  court  of  law.  The 
case  was  there  fully  tried,  upon  its  merits,  before  the  jury, 
questions  of  law  reserved,  and  finally  decided  in  this  court. 

The  question,  how  far  the  matters  passed  upon  by  the  arbitra- 
tors were  within  the  submission,  and  how  far  the  orator  received 
legal  and  sufficient  notice,  were  fully  cognizable  in  a  court  of 
law.  That  was  the  proper  tribunal,  and  the  only  proper  tribu- 
nal in  which  to  urge  any  such  defense.  Those  questions  were 
there  fully  heard  and  determined  against  the  orator.  With  that 
decision  he  must  be  content:  Bonner  v.  Liddell  etdl,,5  Eng.  Com. 
L.  20;  Bean  v.  Famham  et  cd.,  6  Pick.  269;  Matter  of  Gargey  and 
Aitchison,  16  Eng.  Com.  L.  80.  But  partiality  or  corruption  in  the 
arbitrators,  or  fraud  in  the  party  in  obtaining  the  award,  are 
grounds  of  defense  exclusively  of  equitable  cognizance:  Wills  v. 
Maccarmick,  2  Wils.  148;  Braddick  v.  Thompson,  8  East,  844. 
In  the  English  practice,  I  conclude,  all  arbitrations  are  made 
rules  of  court,  and  any  irregularity  in  the  proceedings  is  rem- 
edied by  application  to  the  court  to  set  aside  the  award.  This 
is  more  convenient  than  a  resort  to  chanceiy,  which  the  party 
must  there  do,  if  he  delay  until  suit  brought  upon  the  award: 
Svnnford  v.  Burn,  5  Eng.  Com.  L.  438.  In  the  present  case  it  is 
not  alleged,  in  the  bill,  that  the  arbitrators  were  guilty  of  partiality 
or  corruption.  We  have  then  nothing  to  do  with  any  evidence 
or  inference  upon  that  point.  The  orator,  if  he  prevail,  can 
only  do  so  upon  such  grounds  as  are  alleged  in  his  bill. 

It  only  remains  to  consider  how  far  the  orator  is  entitled  to 
relief,  on  the  ground  of  fraud  in  the  defendant,  in  obtaining  an 
unjust  award.  The  kind  of  fraud  which  it  is  necessary  to  prove 
4ipon  a  party  prevailing  before  arbitrators,  in  order  to  justify  a 
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court  of  eqoiiy  in  settiDg  aside  the  award,  it  is  not  important, 
perhaps,  here  to  consider,  beyond  that  which  is  proved  in  the 
present  case.  It  is  vexy  certain,  that  the  mere  fact  that  the 
party  offered,  and  prerailed  before  the  arbitrators,  upon  a 
groundless  claim,  is  no  gronnd  of  charging  him  with  fraud. 
This  he  might  have  done  with  perfect  innocence  and  sincerity. 
It  is  necessary  something  more  should  be  shown.  And  I  feel 
Tery  confident  that  the  fact,  that  the  party  making  the  claim 
considered  it  one  of  doubtful  equity,  or  even  that  he  might 
honestly  have  believed  that  the  claim  was  not  well  founded, 
either  in  law  or  equity,  if  all  the  facts  known  to  him  were  fairly 
laid  before  the  arbitrators,  and  they  allowed  the  claim,  is  no 
such  fraud  as  will  justify  a  court  of  equity  in  interfering.  The 
party  must,  either  by  suggestion  of  falsehood,  or  the  suppression 
of  truth,  have  presented  to  the  arbitrators  a  state  of  facts  in  re- 
gard to  the  merits  of  the  claim  which  were  &ctitiou8,  and  which 
the  party  at  the  time  believed  to  be  such.  And  it  is  question- 
able even  how  far  such  a  case  will  justify  a  court  of  equity  in 
setting  aside  the  award.  Some  cases  of  good  authority  seem  to 
justify  such  a  course.  It  is  certain  nothing  short  of  this  would 
justify  it. 

But,  in  the  present  case,  there  is  no  approach  towards  any 
such  state  of  facts  proved.  It  is  even  now  doubtful  how  far  tha 
dlaims,  for  which  the  defendant  obtained  an  award,  were  not 
well  founded.  It  is,  perhaps,  probable  some  or  all  of  them  were 
not  well  founded.  This,  however,  is  now  attempted  to  be  made 
out  by  presumption  and  inference  mainly,  which,  after  such  a 
lapse  of  time,  is,  to  say  the  least,  wholly  unsatisfactory.  Upon 
the  question  of  the  justness  of  the  original  claims,  different 
members  of  the  court  entertain  different  opinions;  but  all  agree 
that  the  case  is  merely  doubtful  upon  that  point.  And  there  is 
no  proof  tending  to  show  that  the  defendant  did  not  present 
these  claims  to  the  arbitrators  in  perfect  good  faith,  and  upon 
the  full  state  of  the  facts  as  he  believed  them  to  exist.  For  a 
court  of  chancery  to  interfere  to  set  aside  the  award,  would  be 
but  to  try  the  case  upon  its  original  merits,  after  such  a  lapse  of 
time,  and  with  appliances  and  opportunities  far  less  fitted  to 
ascertain  the  real  facts  in  the  case  than  were  at  the  command  of 
the  arbitrators.  The  decree  of  the  chancellor,  dismissing  the 
orator's  bill,  is  afiSrmed  with  costs. 


Egurrr  will  not  Reuevb  aoahtst  a  Judgment  on  groonds  available  in 
the  action  at  law:  Donovan  v.  FhWt  14  Am.  Deo.  631;  Edwcerdt  v.  Hantdkift 
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3  Id.  745;  Tamoey  y.  Dcwner,  16  Id.  35  and  note;  Olkver  ▼.  Profff^  19  Id.  595 
and  note;  Fowler  v.  Lee^  32  Id.  172  and  note. 

Impeaghino  ak  Awabd:'  See  Aiken  v.  Bolan^  2  Am.  Dea  660  and  note;. 
Blaekledffe  y.  Simpwn^  Id.  614;  Rosa  y.  OverUm,  Id.  552;  PUtuamU  y.  J2om» 
1  Id.  449;  HewiU  y.  SUMJte,  14  Id.  259;  /ooe/yii  y.  Ikmna^  Id.  753  and  note; 
8mUk  Y.  Ctofer,  25  Id.  580;  McCahnmU  y.  WhUaier,  23  Id.  102;  ^MmpoM  y. 
WM,  29  Id.  274;  ElmendwfY.  Harria,  85  Id.  587  and  note. 


Thateb  u  Hxjtqhoibon. 

[13  YKaifOMT,  0Oi.] 

A  Bbodftor  ov  Attachjed  Ptofertt  mat  Bbino  Tbovxe  aguoft  one  who 
takes  it  oat  of  his  poaseaaion  having  no  color  of  right. 

Tboveb  brought  by  the  receiptor  of  attached  properly  against 
defendants  claiming  to  atiacb  the  same  by  yirtae  of  other  "writs. 
Plea,  not  guilty,  issue  to  the  country,  and  verdict  for  defendants* 
Plaintiff  excepted. 

E.  Weston  and  W.  Hebard^  for  the  plaintiff. 

TF.  NuUing  and  L,  B.  Peck,  contra. 

By  Court,  Bennett,  J.  The  opinion  and  ohazge  of  the  county 
court,  in  this  case,  that  the  plaintiff  was  not  entitled  to  recover, 
no  doubt  proceeded  upon  the  ground  that  the  plaintiff  had  no 
such  interest  in  the  property  in  question,  as  would  enable  him 
to  Tnaintain  troYer.  It  is  true  that,  in  Massachusetts,  it  has  been 
held  that  the  receiptor  of  chattels  attached  has  but  a  mere  naked 
possession  of  them,  as  the  servant  of  the  officer,  without  any 
legal  interest,  and  that,  therefore,  he  can  not  maintain  any  action 
against  any  one  who  shall  take  them  out  of  his  possession :  Ludden 
T.  LeaviU,  9  Mass.  104  [6  Am.  Dec.  45] ;  Warren  v.  Leland,  Id.  265 ; 
OcmmonweaUk  v.  Morse,  14  Id.  217.  The  same  principles  has 
been  recognized  in  other  cases  in  that  state.  In  DiUenback  v. 
Jerome etal,,l  Cow.  294,  the  supreme  court  of  New  York  hold  the 
same  doctrine,  and  fully  indorse  the  Massachusetts  cases.  See  also 
Barker  v.  MiUer,  6  Johns.  196,  and  People  v.  Norton,  8  Cow.  137. 
The  principle  of  these  cases  is  directly  opposed  to  the  present 
action,  and  they  are  the  opinions  of  learned  and  highly  respect- 
able courts,  still  we  can  not  accede  to  their  soundness.  T^ 
position  that  a  mere  depositary,  or  bailee  for  safe  keeping,  has 
no  special  property  in  the  deposit,  but  a  custody  only,  is  cer- 
tainly a  doctrine  which  is  inculcated  by  the  most  respectable  au- 
thorities. In  addition  to  the  foregoing,  I  might  refer  to  Hdriop 
Y.  Hoare,  8  Atk.  44;  SoiUhcote's  case,  4  Co.  84;  Waterman  t» 
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Bobiv«m,  5  Mass.  804;  Broumell  t.  Minchester,  1  Pick.  232. 
Still,  it  is  often  laid  down,  by  elementary  writers,  that  a  depos- 
itary has  a  special  property  in  the  deposit.  Blaokstone,  in  his 
Commentaries,  2d  vol.  452,  lays  it  down  that  the  general  bailee 
may  vindicate,  in  his  own  right,  his  possessory  interest  against 
any  stranger  or  third  person.  Sir  William  Jones,  in  his  Law  of 
Bailments,  says:  "  Every  bailee  has  a  temporary,  qualified  prop- 
erty in  the  things  of  which  possession  is  delivered  to  him,  and 
has  therefore  a  possessory  action  against  a  stranger  who  may 
damage  or  purloin  them." 

A  case  is  cited  from  the  Year  Book,  21  Hen.  YJUL.,  in  which 
Justice  Fineax  is  reported  to  have  said:  "  In  this  case  the  bailee 
has  a  property  in  the  thing,  against  every  stranger,  for  he  ia 
chargeable  to  the  bailor,  and  for  this  reason  he  shall  recover 
against  a  stranger  who  takes  the  goods  out  of  his  possession." 
The  character  of  the  bailment  does  not  distinctly  appear  in  the 
report;  but,  from  the  statement  of  the  pleadings,  it  is  to  be  in- 
ferred that  the  bailee  was  a  mere  depositary.  Other  cases  are 
to  be  found  in  the  books  recognizing  the  same  doctrine.  But» 
be  this  as  it  may,  I  do  not  think  it  is  important,  in  this  case,  to 
determine  whether  the  plaintiff  had  strictly  a  special  properly 
in  the  articles  in  question,  or  not.  He  is  answerable  over  to  the 
officer  for  the  property,  and  the  extent  of  his  responsibility  may 
be  immaterial;  and  he  ought  not  to  be  chargeable  without  hav- 
ing the  means  of  redress.  The  plaintiff  had  the  lawful  posses- 
sion of  the  chattels,  and  whether  this  was  accompanied  with  a 
spegial  interest  or  property  in  them,  or  not,  it  was  sufficient  to 
enable  the  possessor  to  maintain  trover  or  tresx>ass  against  any 
wrong-doer  who  violates  that  possession:  Fisher  v.  Cobb,  6  YL 
G24.  The  finder  of  a  jewel  has  such  a  title  to  it  as  will  enable 
him  to  keep  the  possession  against  all  persons  but  the  rightful 
owner,  and  he  may  maintain  trover  for  it:  Armory  v.  Delamirie, 
1  Stra.  505.  Sutton  v.  Buck,  2  Taunt.  203,  209,  is  to  the  same 
effect.  Lawrence,  J.,  in  the  latter  case,  says:  '^  There  is  enough 
of  property  in  this  plaintiff  to  enable  him  to  maintain  trover 
against  a  wrong-doer;"  and  Ghambre,  J.,  says;  ''The  plaintiff 
has  possession  under  the  rightful  owner,  and  that  is  sufficient 
against  a  person  having  no  color  of  right;"  and  he  says: ''  Even 
h  general  bailment,  only,  for  the  benefit  of  the  rightful  owner 
will  suffice."  Burton  v.  Hughes,  2  Bing.  173,  and  Greighion  v. 
Seppings,  1  Bam.  &  Add.  241,  are  to  the  same  effect.  But 
it  does  not  follow  that  because  a  depositary  or  bailee  for  safe 
keeping,  who  has  the  actual  possession  of  a  chattel,  can  main* 
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tain  trover,  as  well  as  trespass,  against  a  wrong-doer,  who  dis- 
turbs his  possession,  he  must  therefore  have  a  special  property 
in  the  chattel.  In  Waterman  t.  Bobinson,  6  Mass.  304,  which 
was  replevin,  Parsons,  C.  J.,  in  giving  the  opinion  of  the  court, 
expressly  states  that,  as  the  plaintiff  had  merely  the  care  of  the 
goods  for  safe  keeping,  and  no  special  property  in  them,  he 
could  not  maintain  replevin,  which  is  founded  in  property  either 
general  or  special,  but  might  maintain  trespass  or  trover,  if  his 
possession  was  violated.  It  is  generally  said  that  a  sheriff,  who 
has  seized  goods  on  an  attachment,  or  execution,  can  maintain 
trover  for  Ihem  on  the  ground  that  he  has  a  special  property  in 
them. 

In  OiXes  v.  Orover,  6  Bli.  277,  in  the  house  of  lords,  this 
subject  is  fully  examined.  Lord  Tenterden,  in  that  case,  p. 
452,  says:  ''These  actions,"  that  is,  actions  by  sheriffs,  "are 
maintainable  upon  a  ground  perfectly  distinct  from  the  right  of 
property.  They  are  maintainable  upon  the  ground  of  posses- 
sion;" and  he  adds:  ''  Any  man  in  the  possession  of  goods,  as 
bailee,  or  otherwise,  may,  in  his  own  name,  maintain  an  action." 
Lord  Chief  Justice  Tindal,  in  the  same  case,  says,  in  substance: 
^' He  who  has  the  legal  possession  of  goods,  though  not  the 
property,  may  maintain  trover  against  a  wrong-doer,  without 
color  of  legal  title,  who  can  not  dispute  the  title  of  the  party  in 
possession."  And  he  adds:  ''  It  would  be  a  better  definition  of 
the  sheriff's  relation  to  these  goods,  to  say,  *  he  has  them  in  his 
custody  under  a  power  to  sell  them,  rather  than  an  actual  inter- 
est or  property  in  them.'  They  are  in  custodia  legis,  a  phrase 
which  plainly  distinguishes  a  mere  custody  and  guardianship  of 
the  goods,  from  a  property  in  them."  Several  of  the  other 
judges  gave  the  same  explanation.  Justice  Taunton  added: 
'*  The  sheriff,  under  the  writ,  has  a  mere  power  to  sell,  without 
any  interest  vested  in  him,  except  that  which  any  bailee,  who  is* 
answerable  over,  has  for  his  own  protection."  If  this  may  be 
termed  an  interest,  or  a  special  property  in  the  chattel,  it  is  like 
the  interest  in  the  receipt-man.  Both  are  founded  upon  a  lia- 
bility over  to  others.  It  is  clear  there  is  no  beneficial  interest. 
TVhen  we  speak  of  a  special  property  in  a  chattel,  we  usually 
mean  some  right  therein  distinct  and  subordinate  to  the  general 
owner  as  in  the  case  of  a  pledge.  If,  by  a  special  property,  we 
mean  a  subordinate  right  to  control  the  chattel,  arising  out  of  a 
lawful  possession  of  it,  accompanied  with  a  liability  over,  then 
it  is  clear  the  mere  depositary,  or  bailee  for  safe  keeping,  and 
the  sheriff,  who  has  it  in  custodia  legis,  have  such  property.  ,  The 
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defendants,  in  the  case  before  the  court,  stand  as  strangers,  and 
hare  no  color  of  right. 

The  fact,  that  Eidder  stated,  when  the  defendants  drove  away 
the  property,  that  he  took  it  upon  an  attachment  against  Bracket, 
amounted  to  nothing.  No  process  was  shown;  none  given 
in  evidence  or  offered  on  the  trial.  The  defendants,  then,  must 
stand,  not  only  as  strangers,  but  even  without  any  color  of 
right.  If  then,  we  were  even  to  hold,  as  in  Massachusetts  and 
New  York,  that  the  receipt-man  had  no  property  whatever  in  the 
chattels,  for  which  this  action  was  brought,  but  only  a  mere 
naked  custody,  still,  his  possession  and  responsibility  over  to 
the  officer,  who  delivered  them  to  him,  must  furnish  sufficient 
title  and  just  right  for  him  to  recover,  as  we  think,  against  these 
defendants.  Without  this,  the  plaintiff  may  be  chaiged  for  not 
returning  the  chattels  to  the  officer,  and  yet  be  left  remediless 
for  the  very  injuiy,  which  may  put  it  out  of  his  power  to  return 
them.  Though  it  may  be  true  that  the  officer  who  served  the 
process  might  have  maintained  the  action  in  his  own  name,  still, 
it  does  not  follow  that  he  alone  can  have  the  action.  Chancel- 
lor Kent,  in  his  Commentaries,  vol.  2,  p.  585,  8d  edition,  says, 
"notwithstanding  all  the  nice  criticism  to  the  contrary,  every 
bailee  in  lawful  possession  of  the  subject  of  the  bailment,  may 
justly  be  considered  as  having  a  special  or  qualified  property  in 
it,  and  as  he  is  responsible  to  the  bailor  in  a  greater  or  less  de- 
gree for  the  custody  of  it,  he,  as  well  as  the  bailor,  may  have  an 
action  against  a  third  person  for  an  injury  to  the  chattel:"  See 
also  2  Kent's  Com.  568;  Bac.  Abr.,  Bailment,  D;  Boberts  v. 
WyaU,  2  Taunt.  268;  Booth  v.  Wilson,  1  Bam.  &Ald.  59;  Addison 
V.  Bound,  2  Ad.  &  El.  799,  804;  Nichols  v.  Bastard,  2  Cromp.,  M. 
&  B.  659-66L  In  the  case  of  Burroughs  v.  Stoddard,  3  Conn. 
160,  it  was  expressly  held  that  the  receiptor  of  goods  attached, 
who  had  put  them  into  the  actual  possession  of  a  third  person 
to  take  the  charge  of  them,  might  maintain  trespass,  even  against 
a  person  who  had  attached  the  goods  as  the  property  of  the 
same  debtor.  '  Such  third  person  was  regarded  as  the  mere  serv- 
ant of  the  receiptor.  This  same  question  has  received  very  full 
consideration  by  the  supreme  court  of  New  Hampshire,  in  the 
case  of  Poole  v.  Symonds,  1 N.  H.  290  [8  Am.  Dec.  71],  where  it  is 
held  that  the  receiptor  may  well  have  the  action.  The  defendant, 
another  deputy  sheriff,  in  that  case,  too,  had  attached  the  prop- 
erty for  another  creditor  as  belonging  to  the  same  debtor,  and 
was  not,  of  course,  without  some  color  of  right.  The  court  say 
that  the  receiptor  acquired  a  special  properly  in  the  goods,  sub- 
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ordinate  to  and  consistent  with  the  special  property  of  the  offi- 
cer; and  that  it  is  not  at  all  inconsistent  that  two  persons  should 
severallj  have  a  special  property  in  the  chattel,  at  one  and  the 
same  time.  We  have  been  led  to  a  more  full  examination  of 
this  question,  in  consequence  of  the  opposing  decisions  in  Mas- 
sachusetts and  New  York,  than  we  should  otherwise  have  thought 
necessary.  We  can  not,  however,  subscribe  to  the  correctness 
of  their  doctrine;  and  we  think  upon  well-established  principles, 
the  plaintiff  had,  at  least,  in  the  language  of  Sir  William  Black- 
stone,  *'  such  possessory  interest,"  in  the  chattels  in  question,  as 
was  sufficient  to  entitle  him  to  maintain  this  action.  The  judg- 
ment of  the  county  court  must  therefore  be  reversed,  and  the  case 
remanded  for  a  new  trial. 


Bailee's  Right  to  Mauttain  Tbotbr:  See  note  to  HoaUer*8  AditCr  t. 
SkMy  1  Am.  Dec.  685;  McOmndL  v.  Maxwdl,  26  Id.  428;  Poole  t.  Sffmondiy 
8  Id.  7I9  a  case  parallel  with  the  prinoipal  one. 


Woodworth  v.  Downeb. 

[13  VXBHOHT,  023.] 

4iTBB  Dissolution  of  Firm,  Partner  can  not  Give  Note  in  finn  name 
for  past  indebtedness  without  some  special  authority. 

AssTTHFsrr.  It  appeared  that  the  defendant  Washburn,  after 
the  dissolution  of  the  firm  of  Downer  &  Washburn,  settled  a 
firm  account  with  Woodworth  and  gare  him  the  firm  note  there- 
for.   Plea  the  general  issue.    Verdict  for  defendants. 

W.  Nutting,  for  the  plaintiff. 

E.  Weston  and  L.  B,  VUaa,  contra. 

By  Court,  Bedtield,  J.  It  is  undoubtedly  true,  that  even 
after  a  dissolution  of  a  partnership,  the  acts  and  and  admissions 
of  one  of  the  partners,  in  regard  to  the  partnership  liabilities, 
are,  to  some  extent,  binding  upon  all  the  partners.  Such  ad- 
missions of  one  partner  are,  undoubtedly,  evidence  to  go  to  the 
jury  in  a  joint  action  against  all  the  partners.  It  is  upon  this 
groimd,  that  such  admissions  have  been  considered  sufficient  to 
take  a  case  out  of  the  operation  of  the  statute  of  limitations: 
Joslyn  V.  Smith,  13  Vt.  353. 

But  it  has  always  been  considered,  that  after  the  dissolution 
of  the  partnership,  one  of  the  partners  had  no  implied  author- 
ity to  impose  new  obligations  upon  the  firm,  or  to  vary  the  form 
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or  chaiaeter  of  those  already  existing.  Henee  it  ms  held  ia 
the  case  of  Ibrrey  t.  Baxter,  13  Yt.  452,  where  one  of  the  part- 
ners assumed  to  gi^e  the  partnership  note  for  a  pre-ezisting 
partnership  debt,  that  the  note  was  merely  Toid,  and  the  cred- 
itor might  sue,  and  recover,  upon  his  original  demand.  The 
same  reason,  precisely,  will  forbid  that  one  of  the  partnen 
should  be  allowed  to  state  a  partnership  account,  so  as  to  bind 
the  firm,  unless  some  authoriiy  be  giyen  him  for  that  purpose, 
as  was  done  in  the  case  of  AveriU  t.  Lyman,  18  Pick.  846.  One 
of  the  partners  has  an  implied  authority  to  pay  tiio  partnership 
debts;  but  not  to  state  accounts  on  their  behalf,  or  to  ezeoute- 
notes.  Such  is  the  weU-estaUished  rule  in  Weatminster  hall, 
and  in  the  American  states. 
Judgment  affirmed. 

Pabtnxr  oak  not  Cbxatb  Bnmnro  Obuoatioa  ASAunr  thb  Fibm 
AFTER  ITS  Dissolution:  Lanrimg  v.  CTocne,  S  Am.  1>m.  4S22;  i/btt  ▼.  Dcmm" 
ing,  26  Id.  491;  W^Mm  v.  Torbert,  21  Id.  632;  WhUe  r.  Umkm  Ins.  Co.,  9  Id. 
726;  Bootes  v.  WeUford,  6  Id.  510  and  note.  A  note  made  after  dlBsolatioii 
by  one  of  the  partners  in  the  firm  name  to  payees  ^rho  have  had  previoiu 
dealings  with  the  partnership  and  have  no  actual  notioe  of  the  dissolation  la 
binding  on  all  the  partnen:  QraveB  v.  Merry,  16  Id.  421 


Cabpenteb  v.  Holuhxeb 

[18  Tkbxoht.  063.] 

DsGLAiiATiONS  ov  A  Gbantob  IN  POSSESSION  are  not  admissible  to  dflleat  ij« 
grantee's  title,  where  such  declarations  were  not  of  a  character  ezplainjag 
or  quaUfying  the  x>oa8e88ion. 

Ejectment.  Verdict  for  the  plaintiff.  The  only  queetion  waa 
as  to  the  admissibilily  of  a  grantor's  declaration  to  defeat  the 
title  of  the  grantee.  Verdict  for  the  plaintiff.  Defendants  ex- 
cepted. 

Bell,  DiUvngham,  jun.,  Curtis  and  Peck,  for  the  defendants. 

UpJuim  and  Wing,  contra. 

By  Court,  Gollameb,  J.  On  the  trial,  the  adnuasions  of 
Mackres,  who  is  still  living  and  was  afterwards  a  witness  in  the 
case,  made  while  he  was  in  possession  and  before  his  deed  to 
HoUister,  were  received  to  prove  the  insanify  of  Taylor,  who 
deeded  to  Mackres.  Was  this  error?  This  proceeding  is 
claimed  to  be  sustained  on  the  ground  that  every  concession 
made  by  one  in  possession  of  land,  against  his  interost,  is  bind- 
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ing  on  ^iT»  and  all  who  claiin  under  him.  In  this  state,  and 
Tinder  our  registry  system,  it  is  understood  that  the  title  to  land 
appears  of  record,  and  that  every  bona  Jide  purchaser  of  such 
title  is  safe.  But  if  such  purchaser  may  be  defeated  by  the 
private  concessions  of  any  previous  owner,  in  his  chain  of  title, 
made  while  owner,  he  can  not  be  safe.  When  such  must  be  the 
consequence  we  should  be  slow  to  adopt  the  principle;  but  if 
such  is  the  dear  result  of  authority  it  must  be  followed. 

An  examination  of  the  authorities  presented  by  the  plaintiff, 
leads  to  a  view  of  the  whole  doctrine  of  hearsay  testimony.  As 
a  general  rule»  hearsay,  or  the  statements  of  persons  not  parties 
of  the  record,  are  inadmissible;  and  when  admitted,  it  is  by 
some  exception  to  the  general  rule.  The  rule  is  a  wholesome 
one,  and  the  exceptions  should  not  be  multiplied. 

The  first  exception  I  would  mention  is,  that  it  has  been  per^ 
mitted  to  show  the  concessions  of  men  made  contrary  to  their 
interest  at  the  time.  But  such  admissions  have  never  been  re- 
ceived, merely  on  that  ground,  when  such  person  was  still  living 
and  could  be  a  witness  in  the  cause.  This  point  underwent  f uU 
examination  in  this  court,  in  the  case  of  Warner  v.  MsChry,  4  Yt. 
608.  The  admissions  of  Mackres  were  therefore  not  admissible, 
merely  on  the  ground  that  they  were  made  against  his  interest, 
for  he  was  still  living,  and  a  witness  in  the  cause.  This  dis- 
poses of  several  of  the  authorities  cited  by  the  plaintiff. 

The  admissions  of  persons  whose  interest  is,  in  law,  identical 
with  the  party,  nuule  contrary  to  their  existing  interest,  have 
been  received  against  such  party.  Such  are  the  admissions  of  a 
payee  of  a  note,  made  while  holder,  which  have  been  admitted 
against  the  indorsee,  who  took  the  note  overdue.  This  point 
was  fully  considered  in  Warner  v.  McOary,  and  such  is  the  case 
of  Sylvester  v.  Crapo,  15  Pick.  92,  dted  for  the  plaintiff.  Such 
was  not  this  case. 

In  matter  of  fraud,  and  in  relation  to  a  fraudulent  convey- 
ance, the  acts  and  concessions  of  the  parties  thereto  are,  from 
the  nature  and  necessity  of  the  case,  admissible.  But  no  in- 
jury can  be  thereby  produced  to  any  innocent  purchaser,  for  un- 
less it  appear  that  he  purchased  with  notice  of  the  fraud,  he  will 
not  be  affected  thereby.  The  case  of  Norton  v.  PeUibone,  7  Conn. 
819  [18  Am.  Dec.  116],and  HdteT.  Smi^,  6  Oreenl.  416,  cited  for 
the  plaintiff,  are  of  this  character;  but  such  were  not  the  con- 
cessions in  this  case.  Where  the  words  of  a  person,  accom- 
panying his  act,  give  character  to  the  act,  they  are  regarded  as 
part  of  the  *'  res  gesUs,*^  and  are  admissible.    Such  are  the  as* 
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sertions  of  an  agent  in  the  execution  of  his  agency.  Such 
were  the  dechirations  of  the  pauper^  giving  character  to  his  res- 
idence, in  the  case  of  Baring  v.  Calais,  2  Fairf.  463. 

Nearly  allied  to  this  last,  is  another  exception,  and  under 
which  come  most  of  the  plaintiff's  authorities.  The  statements 
of  a  person  in  possession  of  land,  as  to  the  character  and  extent 
of  that  possession,  are  admissible  as  against  all  who  claim  under 
that  possession.  Of  the  cases  dted  by  the  plaintiff,  the  follow- 
ing come  under  this  head:  In  Reed  t.  Dickey,  1  Watts,  152, 
Campbell  held  land  for  McCall,  and  sold  to  Templeton,  who 
sold  to  defendant.  It  was  ruled  that  the  admissions  of  Temple- 
ton,  while  holding  the  land,  that  he  knew  the  land  was  held  un- 
der McCall,  were  admissible.  Dorset/  t.  Darsey's  Heirs,  3  Har.  & 
J.  [6  Am.  Dec.  506J,  was  a  bill  to  enforce  a  trust,  and  the  only  con- 
cession admitted,  was  that  of  a  purchaser  that  he  purchased  as  a 
trustee.  Jackson  t.  Bard,  4  Johns.  230  [4  Am.  Dec.  267],  was,  in 
effect,  but  admitting  a  concession  of  a  tenancy  under  plaintiff's 
grantor.  All  the  following  cases  cited  by  the  plaintiff  are  conces- 
sions by  the  occupiers  of  land,  either  of  the  character  or  extent  or 
boundaries  of  their  possessions:  Jackson  v.  Vredenburg,  1  Johns. 
160;  Jackson  v.  McCaU,  10  Id.  877;  Walker  y.  Broadstock,  1  Esp. 
Cas.  458;  Davies  v.  Pierce,  2  T.  R.  53,  55;  Belts  v.  Devanpori,  8 
Conn.  286;  WiUiams  v.  Ensign,  4  Id.  456;  Higley  v.  BidweU,  9 
Id.  447;  Denting  v.  OarringUm,  12  Id.  1;  Woolway  v.  Bowe,  1  Ad. 
&  El.  114;  Conn  et  al.  v.  Penn,,  1  Pet.  C.  C.  496;  Beecher  r. 
Parmde,  9  Vt.  352. 

This  disposes  of  all  the  cases  furnished  us  by  the  plaintiff, 
except  the  following  cases:  Waring  v.  Warren,  only  decides  that 
the  statements  of  a  possessor  can  uot  be  given  in  evidence  to 
sustain  his  right.  Beers  t.  Hawley  was  in  chancery,  and  the 
court  compelled  the  assignee  of  a  mortgage  to  abide  by  the 
written  agreement  of  his  assignor,  that  iJxe  mortgagee  should 
not  claim  a  certain  accidental  and  unintended  priority.  The 
case  of  Rice  v.  Bancroft,  which  clearly  has  no  bearing  on  this 
question.  In  examining  these  cases  we  have  regarded  only  the 
true  point  involved  in  their  decision,  overlooking  the  obiter  dicta, 
and  what  may  have  been  said  by  way  of  iUustiation.  Re- 
garded in  this  way,  and  which  is  the  only  proper  way,  they  do 
not  sustain,  nor  does  any  one  of  them  sustain,  the  broad  prin- 
ciple here  contended  for  by  the  plaintiff,  which  is,  that  any  con- 
cession of  a  grantor,  made  against  his  title,  while  he  was  in 
possession,  is  admissible  against  all  who  claim  under  him. 
It  is  not  to  be  disguised  that  some  individual  judges,  in  deliver- 
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ing  the  opinions  of  fhe  court,  have  so  said.  It  was  so  said  by 
Thompson,  J.,  in  Jackson  t.  Bard,  and  by  Buchanan,  J.,  in 
Dorsey  v.  Dcrmfs  Heirs,  and  by  Daggett,  J.,  in  Norton  v.  Petti- 
hone;  but  in  all  these  cases,  such  sayings  were  not  necessary  to 
the  decisions,  and  do  not  seem  to  be  sustained  by  authoril^. 

It  has  been  holden  in  this  state,  that  the  concession  of  a 
grantor  that  he  held  as  tenant,  or  of  the  limits  of  his  posses- 
sion, may  be  given  in  evidence  against  his  grantee,  but  this  has 
never  yet  been  so  holden  as  to  one  who  held  by  a  deed  on  rec- 
ord, showing  him  in  possession  in  his  own  right,  or  where  the 
boundaries  are  certain  by  his  deed.  That  would  permit  the 
deed  of  record  to  be  contradicted  or  qualified  by  parol.  Such 
testimony,  for  such  a  purpose,  was  overruled  in  The  Proprietors 
of  Chxremont  v.  Carlton,  2  N.  H.  869.  In  this  case,  the 
plaintiff  insists  that  the  concessions  of  a  grantor  made  while  in 
possession,  not  explaining  or  qualifying  that  possession,  are  ad- 
missible to  defeat  his  title,  apparently  good  of  record,  even 
against  an  innocent,  bona  fide  purchaser,  on  good  considera- 
tion.    This  we  think  dangerous  and  unprecedented. 

Judgment  reversed. 

Gbaittor's  BxcLABATToir,  WHEN  Admissiblb  agaikbt  QaAKTKE:  Braakear 
▼.  Burton,  6  Am.  Dec.  634;  Barrett  v.  French,  Id.  241;  Drum  v.  Svmptcn,  Id. 
490;  Hatch  v.  Straight,  8  Id.  152;  Doe  ex  dem.  Maxwell  v.  Moore,  SO  Id.  666| 
MeWilluw»v.  Martin,  14  Id.  688;  Beeeher  v.  Pannele,  31  Id.  638  and  note. 


POTTEB  V.   WaSHBUBN. 

[13  VuocoiiT,  658.] 

It  18  A  SuTFXOisNT  Changb  of  Possession,  that  the  depositary  of  the  per* 

sonalty  promises  to  keep  the  same  thereafter  for  the  vendee. 
A  Heoobded  Deed  is  not  of  Itself  Evidencb  of  the  grantor's  title. 
Hexbship  must  be  Pboved  other  than  by  recitals  in  a  deed  of  recent  date,  in 

order  to  furnish  a  foundation  for  title  to  land. 
PosssssfiB  OF  Pboperty  mat  Maintain  Trespass  against  a  mere  wrong* 

doer  without  showing  the  extent  of  his  right. 
RsjECTiNa  Witness  is  not  Gboxtnd  for  a  New  Tbiai^  where,  by  reason  of 

the  abandonment  of  the  claim  to  which  the  witness  would  testify^  no 

damage  has  resulted  to  the  defendant. 

Tkespabs  for  carrying  away  a  number  of  oedar  posts.  Plea 
not  guilty,  with  notice  of  .special  matter,  issue  to  the  country. 
One  Huntington  sold  the  posts  to  plaintiff,  they  then  being  in 
one  Pittsley's  possession,  who  agreed  to  hold  them  for  plaintiff. 
Defendant  claimed  by  virtue  of  executions  against  Huntington, 
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havixig  been  attached  subsequently  to  the  sale  to  plaintiff.  De- 
fendant further  contended,  that  the  posts  were  cut  on  land  not 
belonging  to  Huntington,  but  on  land  the  proj^erty  of  the  estate 
of  Holbrook,  and  that  the  heirs  had  given  a  release  to  defendant. 
Verdict  and  judgment  for  plaintiff. 

J.  A,  Wing  and  W.  Q>tom,  for  the  defendant. 

Ourtiss  and  L.  B,  Peck^  for  the  plaintiff. 

By  Court,  Bsdiikld,  J.  The  apparent  importance  of  this 
cause  to  the  parties,  and  the  extent  of  erudition,  as  well  as  of 
minute  criticism,  which  the  discussion  at  the  bar  has  put  in 
requisition,  might,  perhaps,  have  justified  a  more  extended 
opinion.  But  the  vexy  great  number  of  cases  which  it  becomes 
necessary,  under  the  present  law,  to  report,  makes  it  indispen- 
sable to  study  brevity. 

We  think  the  change  of  possession  was  sufficient,  where  prop- 
erty, at  the  time  of  the  sale,  is  in  the  actual  custody  of  some 
bailee  or  depositary  for  the  vendor,  all  that  is  ever  required,  in 
order  to  perfect  the  sale,  as  against  creditors,  is  that  the  depos- 
itaiy  shall  be  notified  of  the  transfer,  and  consent  to  keep  the 
property  for  the  vendee.  Gases  might,  perhaps,  occur  where 
less  would  suffice.  In  regard  to  the  evidence  offered  to  show 
that  the  defendant,  since  the  trespass  committed,  had  obtained 
a  release  from  the  real  owner  of  the  property,  it  is  not  necessary 
to  decide.  The  evidence  falls  short  of  showing  that  fact.  There 
is  no  evidence  that  the  estate  of  John  Holbrook  possessed  any 
interest  in  the  land,  on  which  the  posts  were  cut,  except  what 
results  from  a  deed  recorded  without  possession,  and  no  evi- 
dence of  the  titie  of  the  grantor.  This  has  never  been  recog- 
nized, in  this  state,  as  giving  to  the  grantee  any  interest  in  the 
land. 

It  is  very  certain  when  one  attempts  to  derive  title  to  land 
through  the  heirs  of  a  former  proprietor,  the  fact  of  heirship 
must  be  proved.  This  can  not  be  done  by  a  recital,  merely,  in 
the  deed,  especially  where  the  deed  is  of  recent  date,  which,  at 
most,  amounts  to  a  mere  claim  of  heirship. 

It  is  always  true,  that  the  possessor  of  personal  property  may 
ynftiniftin  trespass  against  a  mere  wrong-doer,  without  showing 
the  extent  of  his  right.  Possession  is,  of  itself,  sufficient  titie 
against  all  the  world,  except  the  true  owner. 

In  regard  to  the  interest  of  the  witness.  White,  it  is  not  nec- 
essary to  decide.  Had  his  testimony  been  received,  it  could  at 
most  have  only  reduced  the  damages  to  the  extent  of  his  own 


March,  1841.]         Potter  u  Washburn.  617 

interest,  and,  by  releasing  those  damages,  the  plaintiff  has 
wholly  obviated  the  exception. 

The  exception  to  the  form  in  which  the  case  is  drawn  up  is 
too  refined  for  practical  application.  It  seems  to  have  resulted 
from  the  fact  that  the  counsel  drew  up  the  case,  by  detailing  all 
the  testimony;  that  in  the  charge  to  the  jury  the  word  *'  facts" 
is  used  instead  of  "testimony;"  but  not  in  such  a  manner  as, 
by  any  possibility,  to  mislead  the  jury.  The  jury  should  have 
been  told  if  they  believed  all  the  testimony  detailed;  but  where 
there  is  no  conflict  in  the  testimony,  the  expression,  ''  the  facts 
detailed,"  seems  to  be  of  much  the  same  import.  If  the  jury 
believed  all  the  "  facts  detailed,"  it  most  be  all ''  facts  detailed," 
in  the  testimony. 

And  how  they  could  do  this,  and  not  believe  the  testimony, 
is  past  our  comprehension.  It  is  no  doubt  true  that  critical 
accuracy  would  give  a  preference  to  the  use  of  the  term  ''  tes- 
timony," instead  of  "  facts,"  but  so  correct  a  writer  as  Mr. 
Sturlde,  in  numerous  instances,  uses  the  terms  as  synonymous 
and  convertible.  We  should  not  have  deemed  this  exception 
deserving  so  much  as  a  remark,  en  passant,  had  it  not  been  for 
the  apparent  self-delusion  which  the  counsel  seem  to  have 
brought  upon  themselves  in  regard  to  the  matter.  For  if  the 
"  facts  detailed"  constituted  a  sufficient  change  of  possession, 
as  the  jury  were  instructed,  and  as  we  now  decide,  it  could  not 
surely  be  necessary  to  inform  the  jury,  in  any  other  manner, 
what  constituted  a  sufficient  change  of  possession.  We  are 
glad  that  the  counsel  have  brought  this  matter  to  the  notice  of 
the  court,  because  it  is  important  that  cases  should  be  stated 
with  precision,  and  with  some  degree  of  critical  accuracy;  and 
we  like  that  the  bar  should  feel  perfect  freedom  in  their  remarks 
and  strictures  upon  cases,  drawn  up  even  in  the  haste  of  a  nisi 
prills  term.  In  the  language  of  one  of  the  most  refined  and 
degant  of  the  historians  of  the  Roman  empire,  rara  temporunt 
feliciUUe^  vM  sentire,  qwx  velis,  ei,  quoB  seniiaSy  dicere  Uce 

Judgment  affirmed. 

Sale— Dblivxby  or  thb  Pbofebtt  in  a  Thibd  Person's  Possession: 
Pleamma  v.  PendUUm,  13  Am.  Dea  726;  Tuxworih  v.  Moore,  20  Id.  479; 
Barney  y.  Brown,  19  Id.  720. 

Possession  is  SvmciKST  to  maintain  trespass  against  all  save  the  owner: 
WUaon  V.  BM,  25  Am.  Deo.  118;  and  generally  as  to  who  has  snfficient  title 
or  poBseosion  to  maintain  trespass,  see  the  note  to  Orser  v.  Storms,  18  Id.  643w 
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Bbown  v.  Tatlob. 

(18  ymiOHT,  881.] 

JjJDOWOPt  or  EjBcniBNT  Bbouoht  bt  a  Wab&amtki  is  evidenoe  against 
the  personal  representatives  of  the  warrantor  to  whom  notice  of  the  pen- 
dency of  the  action  had  been  given,  althoogh  no  farther  notice  is  given 
to  the  personal  representative,  the  warrantor  dying  pending  the  action. 

JuBOMXNT  IN  Ejbotmkmt  AGAINST  A  Wabbantsb  is  conclnslve  against  the 
warrantor  with  notice,  and  of  want  of  title  in  him,  in  an  action  on  the 
covenant  of  warranty. 

JUDOMXNT  in  such  Casb  is  evidence  of  want  of  title  in  tiie  warrantor,  only 
to  the  tract  involved  in  snch  action. 

CoTKNAKT.  Non  est  factum  and  several  pleas  in  bar  pleaded. 
Issue  to  the  countzy,  and  verdict  for  the  plaintiflh.  The  opinion 
states  the  case. 

8.  A.  WiUard  and  E.  Paddock^  for  the  defendant. 

T.  F.  Bedfidd,  contm. 

By  Court,  Williams,  C.  J.  The  questions  arising  in  this  case 
are:  1.  Whether  the  judgment  rendered  by  the  supreme  court, 
at  the  March  term,  1835,  in  the  suit  in  favor  of  the  present 
plaintiffs  against  Ebenezer  Eimball,  was  conclusive  evidence 
against  this  defendant  of  a  want  of  title  in  his  intestate  to  the 
lot  then  recovered  against  the  said  Kimball,  so  as  to  preclude 
bim  from  showing  title  to  the  lands  in  this  suit;  and,  2. 
Whether  the  rule  of  damages  adopted  by  the  county  court,  in 
^ving  the  value  of  the  whole  right  was  correct. 

It  appears  that  Kimball  was  in  possession  of  only  part  of  the 
Tight  of  Experience  Fisk,  to  wit,  of  lot  No.  5,  and  shortly  after 
the  commencement  of  the  suit  against  Kimball,  the  plainti£b 
•cited  McDaniel,  the  defendant's  intestate,  to  appear  and  show 
title  to  the  land  then  sued  for.  After  the  judgment  rendered  in 
that  suit  in  the  county  court  in  favor  of  Kimball,  adverse  to  the 
title  of  the  plaintiffs,  derived  from  McDaniel,  McDaniel  died. 
Exceptions,  it  seems,  had  been  taken  to  the  decision  of  the 
county  court,  which  had  not  been  heard  at  the  death  of  Mc- 
Daniel, and  no  further  notice  or  citation  was  given  to  his  ad- 
ministrator. The  judgment  of  the  couniy  court  was  a£Srmed  in 
March,  1835. 

We  are  of  opinion  that  the  plaintiffs,  having  commenced  an 
action  of  ejectment  against  a  person  in  possession  of  the  lands 
deeded  and  warranted  to  them  by  McDaniel,  and  having  given 
notice  thereof  to  McDaniel,  in  his  life-time,  was  not  required  to 
<do  anything  further  in  order  eventually  to  charge  McDaniel,  or 
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his  legal  lepiefientatiTeB,  wiih  the  consequenoes  of  a  failure  to 
eetablish  a  title  in  them  to  the  lands  conveyed.  On  sei  ving  that 
notice,  it  became  the  duty  of  McDaniel  to  make  proof  of  his 
title  in  that  action,  and  this  duiy  devolved  upon  his  legal  repre- 
sentatives, without  any  further  notice  from  the  plaintiffs.  Their 
fiulure  to  establish,  or  make  proof  of  title,  was  equivalent  to  an 
eviction,  and,  according  to  the  decision  of  this  court,  made  in 
the  case  of  Park  v.  Bates,  12  Vt.  881,  entitled  the  plaintiffs  to 
maintain  this  action.  The  effect  of  such  a  judgmeht,  with  no- 
tice, is  conclusive  evidence  of  the  want  of  title  in  the  grantor, 
and  sufficient  to  enable  the  grantee,  or  his  assigns,  to  maintain 
an  action  on  the  covenant  of  warraniy,  unless  it  can  be  made  to 
appear  that  the  recoveiy  was  had  on  account  of  some  act  or 
neglect  on  the  part  of  the  grantee  or  his  assigns.  The  offer,  in 
this  case,  to.  show  a  titie  in  McDaniel,  at  the  time  he  conveyed 
to  the  persons  under  whom  the  plaintiffs  claim,  without  showing 
that  such  titie  had  been  lost  through  the  fault  or  neglect  of  the 
plaintiffs,  or  the  persons  conveying  to  them,  was  inadmissible 
and  properly  rejected  by  the  court,  as  it  would  be,  in  effect,  to 
try  the  samr  questions  which  had  once  been  adjudicated  in  a 
suit  to  which  the  defendant  was,  or  might  have  been,  a  party. 

As  this  judgment  was  thus  conclusive,  so  as  to  enable  the 
plaintiffs  ^  maintain  this  action,  it  could  only  be  conclusive  as 
to  that  part  of  the  land,  formerly  conveyed  by  McDaniel,  which 
was  in  controversy  in  that  suit,  and  there  adjudicated.  This 
was  lot  No.  5,  only,  as  that  was  the  only  lot  of  which  Kimball 
was  ever  in  possession.  And,  from  the  exceptions  and  judg« 
ment  in  the  case,  it  appears  it  was  the  only  lot  in  controversy, 
in  that  suit.  Whether  the  original  declaration  in  the  suit 
against  Kimball  declared  for  the  whole  right,  or  the  lot  of  which 
he  was  in  possession,  the  judgment  was  only  conclusive  as  to 
this  particular  lot.  It  would  not  have  availed  the  plaintiff  in 
that  suit  to  establish  a  perfect  titie  to  any  other  part  of  the  right 
of  Fisk,  unless  they  could  show  a  titie  to  the  lot  in  controversy. 
The  result,  therefore,  is,  there  has  been  no  eviction,  or  that 
which  is  equivalent  to  an  eviction,  of  any  other  part  of  the  right 
in  question,  except  lot  No.  5,  and  this  was  necessary  to  enable 
the  plaintiffs  to  recover  on  the  covenant  of  warranty  We  are 
not  to  say  whether  it  is,  or  will  be,  of  importance  to  the  plaint- 
iff to  enter  into  possession  of  the  other  parts  of  the  right,  or 
commence  any  action  to  recover  therefor.  As  the  defendant  was 
precluded  from  giving  any  evidence  of  the  titie  of  his  intestate, 
by  the  operation  of  the  judgment,  rendered  in  the  action  against 
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I,  he  will  not  be  pceduded  from  ahowing  a  title  to  ublJ 
other  part  of  the  right  when  he  is  legally  called  on  ao  to  do. 
The  coonly  court,  in  rendering  judgment  on  the  Terdict  of  the 
jury,  for  the  Talne  of  the  whole  right,  erred,  and  this  judgment 
IB  reversed,  and  judgment  is  to  be  rendered  for  the  plaintifb  to 
recover  the  value  of  lot  No.  6,  only,  which  the  jury  estimated 
at  four  hundred  and  fiftgr-one  dollars  and  twenty-eight  cents. 


Junaimrr  rx  BnoBeMnr  am  Bvumbrb  AOAnras  tbb  WiBaAirroa:  See 
Mtkughv.  Ooffham,  19  Am.  Dm.  IZHt  Dmoaiponr.Midr,  20  Id,  UZ;  BeUm 
y.  Seymour,  21  Id.  d61;  Kkig  v.  Ken*9  AdmW,  82  Id.  777  and  note;  DmmB 
V.  WiXbowmt,  2S  Id  IH. 
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Smith  v.  Lorn 

[11  LsiOB,  612] 

Whdib  jigiTiimt  Debtob  kob  Creditor  Makes  Application  ov  Pathxnt% 
the  law  will  make  the  application  according  to  the  jmstioe  of  the  paiiio- 
nlar  case,  in  view  of  all  the  attendant  circumstances. 

Bulb  GovsBNiNa  Application  of  Patmbnth  bt  an  Attobnby  to  a  client  is 
not  the  same  as  that  which  governs  payments  by  a  debtor  to  a  creditor. 

Appuoation  sho0ij>  bb  to  EznNomsH  Dbbts  AOCOBDnra  to  Priority  of 
time,  in  cases  of  long-standing  accounts  where  debts  and  credits  are  con- 
stantly occurring  and  no  balances  are  struck  otherwise  than  for  the  pur- 
pose of  making  rests. 

LoTD  employed  Smith,  an  attorney,  to  collect  debts  owing  to 
the  former.  Smith  remitted  money  on  account  of  the  collec- 
tions at  different  times.  On  the  settlement,  the  parties  were 
unable  to  agree.  Loyd  brought  suit  for  an  accounting,  and  the 
court  referred  the  matter  to  a  commissioner.  Some  dispute 
arose  before  the  commissioner  on  questions  of  fact,  particularly 
the  justice  of  a  charge  to  Smith  of  a  debt  due  from  one  Bepass. 
From  the  report  it  appears  that  the  commissioner  charged 
Smith  with  the  original  debts  he  had  undertaken  to  collect  with 
interest,  and  credited  him  with  the  payments  upon  them  at  the 
date  when  made;  applying  the  payment  in  discharge  first  of  the 
interest  and  then  of  the  principal.  He  thus  ascertained  an 
aggregate  balance  of  principal  and  an  aggregate  of  interest  due, 
and  stated  the  account  as  in  the  ordinary  case  of  debtor  and 
creditor.  Smith  filed  many  exceptions  to  the  details  of  the  ac- 
count and  to  the  manner  of  making  up  the  entire  account. 
Brown,  chancellor,  sustained  some  of  the  exceptions  to  the  de- 
tails, overruling  the  others,  and  the  report  was  reformed.    Smith 
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filed  exceptions  to  {he  reformed  report,  which  were  heard  before 
Chancellor  Tucker  and  overruled  by  him.  Smith  then  peti- 
tioned for  a  rehearing  on  the  ground  of  the^wrongful  applica- 
tion of  his  payments.  The  rehearing  was  denied,  and  Smith  ap- 
pealed. 

B.  C.  Stanard,  for  the  appellant. 

Iftcholaa  and  Bobinaon^  contra. 

Allen,  J.  As  to  the  application  of  payments,  where  no 
specific  application  was  made  by  the  parties,  and  where  it  does 
not  appear  upon  what  claim  the  money  was  received,  generally 
speaking,  the  debtor  has  the  right  to  make  the  application.  If 
he  fails  to  do  so,  the  creditor  having  different  debts,  may  make 
the  application  as  he  chooses.  These  are  familiar  and  well-set- 
tted  rules.  But  where  neither  party  makes  the  application,  and 
the  question  is  referred  to  the  court,  upon  what  principle  is  the 
adjustment  to  be  made  ? 

According  to  the  civU  law,  the  presumable  intention  of  the 
debtor  was  resorted  to,  as  the  rule  to  determine  the  application: 
and  in  the  absence  of  any  express  declaration  by  either,  the  in- 
quiry was,  what  application  would  be  niost  beneficial  to  the 
debtor?  In  England,  the  question  would  seem  to  be  still  un- 
settied.  The  leading  cases  are  reviewed  by  the  master  of  the 
rolls  in  Clayton's  case,  1  Meriv.  605,  and  he  remarked,  "  that  the 
cases  set  up  two  conflicting  rules,  the  presumed  intention  of  the 
debtor,  which  in  some  instances  at  least,  is  to  govern,  and  the 
ex  post  facto  election  of  the  creditor,  which  in  other  instances  is 
to  prevail;"  and  concluded  that  he  would  be  much  embarrassed 
were  the  point  necessarily  to  be  decided  in  that  case.  The  ques- 
tion has  arisen  in  several  cases  in  the  supreme  court  of  the 
United  States.  In  Field  v.  Holland,  6  Cranch,  27,  that  court 
said,  that ''  if  the  application  is  made  by  neither  party,  it  becomes 
the  duty  of  the  court,  and  in  its  exercise  a  sound  discretion  is 
to  be  exercised.  It  can  not  be  conceded  that  this  application  is 
to  be  made  in  a  manner  most  advantageous  to  the  debtor.  If 
neither  party  avails  himself  of  his  power,  and  it  devolves  on  the 
com*t,  it  would  seem  reasonable  that  an  equitable  application 
should  be  made.  And  it  being  equitable  that  the  whole  debt 
should  be  paid,  it  can  not  be  inequitable  to  extinguish  first 
those  debts,  for  which  the  security  is  most  precarious."  And  in 
accordance  with  those  principles,  the  application  was  made  in  a 
manner  most  beneficial  to  the  creditor.  In  The  United  States  v. 
Kirkpatrick^  9  Wheat.  737,  the  court  said:   "If  both  parties 
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omit,  the  law  will  apply  ihe  payments  according  to  its  own 
notions  of  justice."  And  in  that  case,  they  were  so  applied  as 
to  operate  beneficiallj  to  the  sureties  of  the  debtor  and  against 
the  creditor.  The  same  proposition  is  laid  down  by  Justice 
Sto/y  in  Uniled  States  v.  WardweU,  5  Mason,  82.  If  neither 
party  makes  the  application,  the  law  wiQ  adj^ust  it,  by  its  own 
notions  of  the  equiiy  and  justice  of  the  particular  case.  The 
point  has  not  been  decided  (so  far  as  I  can  discover)  in  Virginia. 
In  the  absence  of  any  express  authority,  I  incline  to  the  opin- 
ion, that  the  position  taken  by  the  supreme  court,  is,  upon  the 
whole,  the  best.  No  general  rule  applicable  to  eveiy  case  could 
be  adopted  and  adhered  to,  without  producing  great  hardship. 
Men  keep  their  accounts  loosely:  scarcely  any  case  occurs,  which 
does  not  vary,  in  some  material  circtunstances,  from  every  other 
case.  Justice  to  creditor,  or  debtor,  would  frequently  require 
exceptions  to  any  specific  rule  that  might  be  adopted;  and  these 
exceptions  would  multiply  with  the  eyer-vaiying  dealings  and 
transactions  of  individuals,  until  at  length  the  rule  itself,  and 
the  particular  cases  in  which  it  could  apply,  would  become  ex- 
ceptions. If  the  parties,  having  the  power,  fail  to  use  it,  they 
can  not  complain  that  the  law,  not  conforming  itself  to  the  pre- 
sumed intentions  of  either,  makes  the  application  according  to 
the  justice  of  the  particular  case,  in  view  of  all  the  circumstances 
attending  it. 

How  should  the  payments  have  been  applied,  so  as  to  have 
done  justice  to  the  parties  in  the  case  before  us?  Jlie  mode 
adopted  is  most  favorable  to  the  creditor.  A  number  of  claims 
were  added  together,  interest  computed  on  the  princix>al  of  each, 
and  the  credits  applied,  first  to  liquidate  this  interest.  In  this 
instance,  the  rule  adopted  must  operate  injuriously  to  the 
debtor.  For  the  debts  so  added  together,  appear,  in  most  in« 
stances,  not  to  have  been  collected  when  charged  to  the  attorney. 
The  debtors  when  they  did  make  payments  to  him,  would,  in 
most  cases,  pay  a  part,  and  in  some,  the  whole,  of  the  claims. 
Eveiy  such  payment  would  therefore  reduce  the  amount  ui>on 
which  the  attorney  could  collect  interest.  If  when  he  makes 
payment  to  his  client,  the  credit  is  applied  to  the  aggregate  of 
interest  accruing  on  many  claims,  the  whole  of  the  principal  is 
an  interest-bearing  fund  against  him,  whilst  he  receives  interest 
but  upon  a  portion  of  the  principal  from  the  original  debtors. 
By  this  operation,  the  client  receives  more  than  his  attorney 
could  collect.  Even  if  the  precise  period  at  which  all  the  claims 
were  collected  could  be  ascertained  with  absolute  certainty,  it 
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seems  to  me  Uiis  mode  of  application  slioiild  not  be  adopted, 
where  the  relation  of  attorney  and  client  exists;  though  as  be- 
tween ordinary  debtor  and  creditor,  it  maj  be  right  to  apply  the 
credit  first  to  the  interest  of  the  debt.  In  this  case,  the  attor- 
ney was  not  the  original  debtor;  bat  the  effect  of  the  mode 
adopted  in  stating  the  account,  is  to  sabstitate  him  as  the  debtor 
of  his  client  in  the  place  of  the  original  debtors,  and  by  a  con- 
solidation of  the  debts  to  improve  the  condition  of  the  creditor. 
It  is  tnie,  that  when  he  receiyee  it,  he  holds  the  money  of  his 
client  in  his  hands.  But  he  should  not  be  subjected  to  the  role 
which  applies  between  ordinary  debtor  and  creditor,  unless  a 
disposition  is  manifested  to  appropriate  the  money  of  the  client 
to  his  own  use. 

The  application  made  by  the  report  conflicts  with  another  rule 
established  by  the  cases  above  cited;  and  that  is,  that  in  cases  of 
long-standing  accounts,  where  debits  and  credits  are  constantly 
occoiring,  and  no  balances  are  struck  otherwise  than  for  mere 
purposes  of  making  rests,  the  payments  ought  to  be  applied  to 
extinguish  the  debts  according  to  priority  of  time.  In  this  case, 
no  regular  account  was  made  out  between  the  parties:  but  that 
does  not  affect  the  principle.  The  matter  rested  in  account; 
there  were  debits  on  one  side  for  claims  collected,  credits  on  the 
other  for  money  paid.  These  claims  on  either  side,  must  be 
brought  into  the  account  whenever  it  is  adjusted.  And  this 
principle,  recognized  by  all  the  cases,  must  govern  the  applica- 
tion of  the  payments.  For  that,  it  is  held,  is  the  legal  result 
of  carrying  the  credits  into  the  general  account.  I  think,  there- 
fore, that  upon  the  justice  of  the  case,  as  well  as  upon  author- 
ity, the  credits,  in  this  instance,  should  have  been  applied  to  the 
items  charged,  according  to  priority  of  time;  and  that  the 
exception  of  the  defendant  to  the  mode  of  stating  the  account 
was  well  taken  and  should  have  been  sustained. 

I  am  therefore  of  opinion,  that  the  decree  should  be  reversed. 
That  the  defendant's  exception  to  the  charge  against  him  for 
the  debt  of  Baspass,  should  be  sustained.  That  the  cause  be 
remanded,  in  order  that  the  accounts  may  be  recommitted  with 
instructions  to  charge  the  defendant  with  the  claims  at  the  time 
the  same  were  collected  by  him,  taking  the  period  up  to  which 
the  defendant,  in  the  account  filed  with  his  answer,  has  calcu- 
lated interest  upon  them,  as  the  period  of  collection,  where  the 
contrary  is  not  shown:  if  the  account  so  filed  by  him  omits  any 
claim  which  he  has  collected,  and  there  is  no  evidence  of  the 
time  of  payment,  to  charge  it  to  the  defendant,  within  a  reason- 
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able  time  for  collection  after  it  was  placed  in  his  hands;  and  if 
it  does  not  appear  when  the  money  was  paid,  or  the  claim 
placed  in  his  hands,  then  he  should  be  charged  with  it  within  a 
reasonable  time  for  collection  after  it  became  due.  That  the 
commissioner  ascertain  the  amount  of  each  claim,  including 
princii>al  and  interest,  when  collected,  or  when  chaxgeaUe  to 
the  defendant;  and  after  deducting  fiye  per  cent,  for  commis- 
sion, calculate  interest  upon  the  whole  amount  of  the  claim 
against  the  defendant,  allowing  in  each  case  four  months  for 
the  defendant  to  make  remittances;  and  that  he  apply  the  pay- 
ments, where  no  specific  application  was  made  by  the  parties, 
and  it  does  not  appear  upon  what  claim  they  were  received  by 
the  defendant,  to  the  items  as  they  are  charged  in  the  account 
in  the  order  of  time  in  which  they  stand  charged,  applying  the 
credits,  first  to  the  extinguishment  of  the  interest,  and  the  resi- 
due to  the  principal  of  such  item. 

The  other  judges  concurred.    Decree  leversedi  and  cause  re- 
manded, etc. 

TucKEB,  P.,  and  Stahabd,  J.,  absent. 


Afpugiation  or  Pathents. — ^The  general  role  of  law  is,  that  a  person  ia* 
debted  to  another  on  different  demands,  upon  mafcing  a  paymenti  may  apply 
it  to  any  demand  he  pleaaes;  and  if  the  debtor  fails  to  do  so,  the  oreditor  may 
appropriatethe  pajrment  as  he  pleases:  Brady  v.  Hill,  18  Am.  Deo.  603;  Bciher  t. 
StaekpooU,  18  Id.  508;  Burks  v.  Albert,  20  Id.  200;  Vicary  v.  Moore,  27  Id. 
S23;  but  if  the  demands  are  not  of  equal  dignity,  one  debt  bearing  interest 
and  the  other  not,  the  payment  shall  be  directed  to  that  bearing  interests 
Bacon  y.  Brown,  4  Id.  640;  nor  can  a  creditor  apply  to  items  not  reooTsrablst 
SeUick  y.  MtmMon,  16  Id.  689;  nor  retain  payment  to  apply  it  on  fntnre  de- 
mands: Baker  r,  Siadtpoole,  18  Id.  508;  when  neither  party  makes  applioatioop 
the  law  wiU  apply  the  payment:  Harher  v.  Conrad,  14  Id.  091;  Baker  y. 
BtachpooU,  18 Id.  508;  J3^1» y.  ^{&ere,  20 Id.  209;  ffAftey.  2fVtmi6»S,  20  Id 
687. 


Glabee  V.  GuBns. 

[fi  LUOH,  669.] 

OBJicnov  THAT  "Pabtt  WAS  Imfropebly  Joined  in  Bill  for  speoifioezeoatioii 
of  a  contract  of  sale,  and  that  the  bill  ought  to  be  dismissed  as  to  him,  it 
prematore  where  there  was  not  a  final  decree  in  the  cause. 

Sraoino  Execution  or  Contract  tok  Sale  or  Real  and  PbbsonaIi 
Pbopbbtt  for  lump  sum  will  be  decreed. 

Whxbb  Deed  is  not  to  bb  Bxbouted  till  Patmsnt  is  made  in  a  oontiaol 
for  the  sale  of  real  and  personal  estate,  the  yendor  has  a  lien  on  all  the 
property  for  the  purchase  price.  Stanabd,  J. ,  dissented  as  to  the  lien  on 
the  personalty.  • 
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yxinK>B  MAT  Follow  Fsbsonaltt  into  Hai^db  ov  Texbd  PEaaovB  to 

whom  rendae  baa  told  it  pendente  Ute  in  saoh  a  oaaeu 
Vbudu  GLAncnfo  Sxr-oiv  aqaoot  Pvbgeau  Pbiox  on  Aoconnt  of  claima 

bold  againat  the  yendoTt  the  aooonnt  ahoald  be  aent  to  a  oonuniaaiQiier  if 

tbejBYidenoe  jnatifiea  it. 

Appkal  from  the  oirouit  Baperior  court  of  Glottoester  from  a 
decree  upon  a  bill  for  the  specific  execution  of  a  contract  of  sale. 
0.  Curtis  contracted  to  sell  the  property  in  question  to  B.  Cur- 
tis, Fitzhugh,  and  Clarke,  joint  purohasers,  and  by  the  mem- 
orandum of  the  agreement  the  price  was  to  be  paid  when  he  gave 
the  parties  a  *'  deed  of  said  estate,  and  a  bill  of  sale  of  the  per- 
sonal effects."    The  terms  of  payment  were  agreed  upon  by 
parol,  but  by  the  time  the  first  installment  was  due,  B.  Curtis 
and  Fitzhugh  tired  of  the  bargain,  whereupon  Clarke  agreed  to 
become  the  sole  purchaser,  and  'C.  Curtis  agreed  to  sell  the 
property  to  him  upon  substantially  the  same  tenns  as  before,  the 
difference  being  only  that  the  term  of  credit  was  lengthened. 
In  pursuance  of  this  new  arrangement,  a  second  agreement  was 
drawn  up  by  Curtis,  setting  forth  the  fact  of  the  withdrawal, 
and  stipulating  to  give  Clarke  a  deed  whenever  he  should  make 
the  payments  agreed  upon.    Clarke  paid  a  portion  of  the  first 
installment  before  it  was  due,  and  continued  in  possession,  the 
land  having  been  delivered  under  the  first  agreement.    Clarke 
refused  to  pay  the  first  installment  when  it  became  due,  unless 
Curtis  should  execute  him  a  deed,  and  claimed  a  set-off  on  the 
strength  of  certain  claims  he  held  against  Curtis,  which  Curtis 
refused  to  allow.     Curtis  then  exhibited  his  bill,  setting  forth 
these  facts,  and  also  that  the  land  was  chiefly  valuable  as  timber 
land,  and  that  it  was  in  danger  of  being  rendered  valueless  on 
account  of  the  cutting  of  the  timber  by  Clarke.    The  bill  prayed 
an  injunction  to  restrain  Clarke,  and  Fitzhugh,  his  agent,  from 
cutting  more  timber  or  removing  that  already  cut,  and  also  a 
specific  execution  of  the  contract  by  Clarke,  or  in  lieu  thereof  a 
sale  of  the  whole  property  to  pay  the  debt.    The  injunction  was 
awarded.     Clarke,  in  his  answer,  insisted  upon  his  right  to  a 
set-off,  and  denied  endangering  the  premises.    Afterwards  Cur* 
tis,  by  leave  of  the  court,  filed  an  amended  bill,  praying  an  in« 
junction  to  restrain  Clarke  and  Fitzhugh  from  disposing  of  the 
chattels  on  the  farm.     The  injunction  was  awarded.    Clarke,  in 
his  answer  to  the  amended  bill,  said  he  had  sold  the  personal 
property.    It  appeared  that  the  sale  was  subsequent  to  the  filing 
of  Curtis'  original  bill.    Fitzhugh  answered  that  he  had  no  in-* 
terest  in  the  property  in  controversy;  that  he  had  held  the  prop* 
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esrty  as  agent  for  Clarke  until  the  sale  thereof,  and  that  after  the 
sale  he  held  the  property  as  agent  for  Clarke's  vendees.  CurtiB 
then  filed  a  supplemental  bill»  making  Clarke's  yendees  partiesi 
with  a  view  to  charging  the  personal  property  for  the  purchase 
money.  The  vendees  never  answered  the  bill,  and  it  did  not 
appear  that  any  process  to  bring  them  before  the  court  was  sued 
out.  Evidence  was  adduced  to  prove  that  Clarke  had  sufficient 
property  besides  the  farm  to  pay  the  purchase  money,  and  that 
Curtis  knew  this.  There  was  no  distinct  proof  of  the  items  of 
set-o£P  except  enough  to  show  that  some  of  them  might  be  just. 
The  court,  on  motion  of  the  plaintiff,  ordered  that  the  chattels 
which  had  been  sold  and  the  wood  already  cut  should  be  sold 
by  a  commissioner,  at  auction,  on  a  six  months'  credit,  the  com- 
missioner to  take  bonds  for  the  proceeds,  and  to  hold  the  same 
subject  to  the  order  of  the  court.  When  the  cause  came  on  for 
hearing,  the  court  decided  that  according  to  the  agreement,  Cur- 
tis retained  a  lien  upon  all  the  property  sold,  and  that  the  sale 
by  Clarke  of  the  property  did  not  divest  the  lien,  as  it  was  made 
pendente  lUe.  That  as  Clarke  had  not  shown  himself  entitled  to 
the  claims  by  way  of  set-off,  a  reference  to  a  commissioner  was 
not  granted.  The  court  decreed  Clarke  to  pay  the  balance  of 
the  purchase  money,  and  in  default  thereof,  the  property  to  be 
sold  by  commissioners  on  due  notice,  at  public  auction,  to  the 
highest  bidder,  the  proceeds  to  be  applied  in  payment  of  the 
debt,  and  the  residue,  if  any,  to  be  paid  to  Clarke.  The  de- 
fendants appealed. 

Daniel^  for  the  appellants. 
Bobinsouy  contra. 

TuGKEB,  P.  Various  objections  have  been  made  to  this  deeree, 
of  which  I  shall  proceed  to  dispose  as  succinctly  as  may  be. 

1.  On  the  part  of  Fitzhugh,  it  is  contended  timi  he  was  orig- 
inally improperly  made  a  party,  and  that  the  bill  as  to  him 
ought  to  have  been  dismissed.  This  objection  is  premature,  as 
there  is  not  yet  a  final  decree  in  tlie  cause.  Until  such  decree 
be  rendered,  the  plaintiff  may  go  on  with  his  proofs,  and  pexad- 
venture  establish  some  ground  of  charge  against  him.  In  the 
present  state  of  the  record,  I  am  by  no  means  satisfied  that  he 
was  improperly  made  a  party,  for  he  seems  to  have  been  an 
active  agent  in  cutting  timber  and  wasting  the  premises;  and  he 
may,  perhaps,  be  made  chargeable  for  the  eloigning  of  the  per- 
sonal property  between  the  execution  of  the  first  and  second 
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contracts.    The  uncertainty  as  to  his  age  does  not  pennit  us  to 
say  how  far  he  may  or  may  not  be  bound. 

2.  It  is  objected,  ^'  that  no  specific  execution  of  a  sale  of  per- 
sonal property  can  be  enforced;  and  that  no  lien  on  the  personal 
property  for  the  purchase  money  exists,  especially  when  money 
has  been  paid  by  the  purchaser,  the  possession  deliTcred  to  him, 
and  he  is  solvent."  As  to  the  first:  the  contract  being  for  the 
sale  of  real  and  personal  estate  together  for  a  lumping  price,  the 
epecific  execution  can  not  be  decreed  as  to  the  real  estate  alone; 
and  as  there  is  dearly  jurisdiction  as  to  that,  it  must  carry  with 
it  jurisdiction  as  to  the  personalty  also.  As  to  the  second  point: 
it  is  unimportant  whether  or  not  an  implied  lien  exists,  for  in 
this  case  there  is  ample  evidence  that  Olarke  was  not  to  have  a 
title  until  the  purchase  money  was  paid.  This  is  obvious,  both 
under  the  first  and  second  contracts.  By  the  first  contract,  in« 
deed,  which  is  very  loosely  worded,  it  is  said,  that  the  price  was 
to  be  paid  **  when  a  deed  should  be  made.''  But  the  parties  cer- 
tainly did  not  design  this  as  fixing  the  time  of  payment.  For 
the  vendees  would  not  have  been  willing  to  pay  up  the  cash  the 
day  after  the  contract,  if  a  deed  had  then  been  tendered.  Both 
parties  contemplated  a  credit,  and  bonds  were  accordingly  given 
for  two  installments,  payable  in  January,  1838,  and  June,  1839. 
Here  then  was  a  definite  time  appointed  for  payment,  and  no 
fixed  time  for  making  the  deed;  and  where  that  is  the  case,  the 
latter  is  not  a  precedent  condition  to  the  former:  Bailey  v.  Clay, 
4  Band.  846.  Besides  it  is  clear,  that  by  this  contract,  the  de- 
livery of  the  possession  of  the  personal  property,  was  not  de- 
signed to  operate  to  convey  the  title,  as  it  is  provided  expressly, 
that  it  was  to  be  conveyed  by  bill  of  sale.  Under  the  second 
contract  the  retention  of  title  is  plain.  Curtis  agreed  to  execute 
a  deed  for  the  property  to  Clarke  "  whenever  he  should  make 
the  payments  they  should  agree  on."  He  was  not  then  to  have 
the  property  till  he  paid  the  money.  A  lien,  therefore,  clearly 
existed,  and  as  to  Clarke  the  sale  was  properly  directed. 

3.  It  is  objected,  that  Colton  &  Clarke  had  purchased  the 
property,  and  the  plaintiff  has  not  proceeded  regularly  as  to 
them.  That  is  nothing  to  Clarke;  it  does  no  injury  to  him.  He 
violated  good  faith  by  attempting  to  sell  to  Colton.&  Clarke, 
when  no  bill  of  sale  had  been  made  to  him  as  the  contract  pro- 
vided for.  I  say  attempting;  for  it  may  admit  of  question, 
whether,  as  the  goods  were  still  left  at  Perton,  a  constructive 
change  of  possession  should  be  implied,  against  the  rights  of 
Curtis,  from  the  mere  order  to  deliver  them. 
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4.  It  is  objected,  that  the  court  has  refused  Clarke  credit  be- 
yond his  payment  of  one  thousand  dollars.  I  think  it  properly 
did  so,  upon  the  eTidence  in  the  case:  yet  there  was  enough  in 
the  evidence  to  justify  sending  the  account  to  a  commissioner. 
The  failure  to  direct  an  account  was  therefore  an  error.  So 
also  was  the  omission  to  apply  the  proceeds  of  sale  of  the  per- 
sonalty to  the  discharge  of  the  purchase  money  pro  tanto. 

Tbere  is  a  further  error,  in  directing  a  sale  of  the  lands  with* 
out  having  required  a  proper  deed  to  be  previously  executed  by 
Curtis  and  wife,  since  a  sale  under  such  circumstances  might 
have  led  to  a  sacrifice. 

I  think,  too,  the  sale  should  have  been  for  only  one  half  cash, 
and  the  other  half  on  a  credit  of  twelve  months.  And  the  com- 
missioners should  have  been  directed  to  report  their  proceedings 
to  the  court  for  its  confirmation,  instead  of  paying  over  the  pur- 
chase money  without  the  previous  ratification  of  the  sale. 

For  these  errors,  the  decree  must  be  reversed  and  the  cause 
sent  back  for  further  proceedings,  according  to  the  principleB 
here  declared. 

I  have  omitted  to  observe,  that  the  decree  in  this  case,  though 
apparently  founded  upon  the  original,  instead  of  the  substituted 
contract,  is  substantially  correct;  since  the  price  was  identical 
in  both,  and  though  the  time  of  paying  the  first  installment  was 
varied,  no  change  was  made  as  to  the  time  from  which  it  was  ta 
bear  interest.  The  amount  due,  therefore,  would  be  the  samA 
under  both. 

Bbookb,  Cabell,  and  Allen,  JJ.,  concurred. 

Staxabd,  J.  This  case  is,  in  my  opinion,  a  fit  one  for  relief 
in  equity.  The  circumstance  that  the  contract  sought  to  be 
carried  into  specific  execution,  embraced  personal  as  well  as 
real  estate,  does  not  preclude  the  court  of  equity  from  giving 
such  relief.  The  principle  on  which  that  jxirisdiction  is  exer- 
cised, does  not  depend  on  the  subject  of  the  contract  being  real 
or  personal,  but  on  the  adequacy  of  the  remedy  at  law  to  give 
full  and  effectual  relief.  When  the  subject  of  the  contract  is 
real  estate,  generally,  if  not  universally,  such  full  and  effectual 
relief  can  be  obtained  in  a  court  of  equity  only:  whereas,  when 
the  subject  is  personalty,  damages  at  law,  in  general,  will  afford 
the  party  injured  adequate  redress;  but  when  this  is  not  so, 
equity  has  jurisdiction  to  enforce  specific  execution  of  a  con« 
tract  for  personalty,  on  the  same  principle  on  which  the  exercise 
of  such  jurisdiction,  when  the  subject  of  the  contract  is  realty,^ 
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is  vindicated.  Wliere  (as  in  the  present  case)  the  subject  of 
the  contract  of  sale  is  mixed  of  real  and  personal  estate,  and  a 
gross  price  to  be  paid,  the  jurisdiction  is  free  from  all  reason- 
able doabt.  Had  the  purchaser  brought  his  suit  for  specific 
performance,  there  could  not  have  been  a  doubt  of  the  jurisdio- 
tion:  for  he,  certainly,  had  not  an  adequate  remedy  at  law.  It 
is  true  he  had  possession  of  the  personalty;  but  on  that  no  sep- 
arate value  had  been  fixed  by  the  parties.  They,  probably,  made 
very  different  estimates  of  tiie  value  of  it;  and  the  consequence 
would  be,  if  he  were  driven  to  a  suit  at  law  for  damages  for  the 
failure  of  the  vendor  to  convey,  that  he  would  be  exposed  to  a 
daim  for  the  estimated  profits  of  the  land  which  he  had  re- 
ceived and  held  as  his  own,  and,  in  effect,  made  chargeable  with 
an  estimated  value  of  the  personal  property,  which  might  be 
equally  at  variance  with  the  estimates  of  both  contracting  parties. 
Now,  no  principle  is  better  settled  than  that  the  right  to  call  for 
specific  execution  of  a  contract  is  reciprocal;  when  one  of  the 
contracting  parties  may  call  for  specific  execution,  the  other  may 
too.  In  this  case,  the  vendor's  right  to  the  aid  of  the  court  for 
specific  execution,  is  vindicated  by  the  further  consideration 
that  the  circumstances  of  the  case  made  it  peculiarly  fit  for  that 
jurisdiction.  It  is  the  case  of  a  contract  for  land,  of  which 
there  had  been  part  performance,  by  surrender  of  possession, 
and  payment  of  a  portion  of  the  purchase  money;  and  where, 
in  respect  to  the  separate  contract  of  Clarke,  the  purchaser  in 
possession,  there  was  no  note  in  writing  signed  by  him;  and  in 
respect  to  the  first  contract,  the  obligation  of  the  three  first  pur- 
chasers had  been  canceled,  and  no  remedy  remained  for  the 
vendor  against  those  parties  as  obligors.  In  such  a  case,  the 
remedy  at  law  was  not  only  inadequate,  but  at  best  precarious 
and  doubtful. 

The  vendor  having  properly  resorted  to  equity  for  relief,  what 
is  the  extent  of  his  claim  ?  The  measure  of  Clarke's  responsibil- 
ity as  to  amount,  is  the  purchase  money  which  was  to  be  paid 
under  the  first  contract;  namely,  six  thousand  five  hundred  and 
eighty-one  dollars,  with  interest  from  the  first  of  January,  1838, 
and  six  thousand  five  hundred  dollars,  with  interest  from  the 
first  of  June,  1839.  That  Curtis  was  to  receive  from  Clarke, 
under  the  second  contract,  as  much  as  he  was  entitled  to  claim 
under  the  first  contract,  and  that  the  only  variation  from  the 
first  contract  was  a  change,  not  in  the  amount  of  purchase 
money  but  in  the  time  of  making  the  first  payment,  is  satis- 
factorily established  by  the  parol  evidence,  by  the  written  en« 
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gagement  which  Olarke  took  from  Curtis  to  conyej  the  prop- 
erty to  him  when  the  payments  should  be  made,  and  the  fact 
diBtinctlj  stated  in  Clarke's  answer,  that  Curtis  was  willing  to 
cancel  the  first  contract  altogether,  and  Clarke  insisted  on  it. 
It  is  not  to  be  credited,  that  Curtis  would  be  willing  to  cancel 
a  contract  on  which  Clarke  and  two  others  were  bound  to  him, 
in  order  that  he  might  make  a  sale  to  Clarke  alone  for  a  smaller 
price,  while  Clarke  was  insisting  on  the  contract  by  which  he 
and  two  others  were  bound  for  a  larger  price.  The  decree  is 
clearly  right  in  this  particular. 

The  opinion  I  have  expressed  places  the  right  of  the  vendor 
to  relief  in  equiiy  on  a  foundation,  of  which  his  retention  of  a 
lien  on  the  personal  property  for  the  purchase  money  forms  no 
part.  I  am  strongly  inclined  to  think,  that  no  such  lien  re- 
mained: that  the  delivery  of  the  personal  property,  and  the  exe- 
cution of  the  bonds  by  the  purchasers  under  the  first  contract, 
passed  the  full  property  in  that  part  of  the  subject  to  them, 
without  any  further  act,  and  no  lien  upon  it  for  the  purchase 
money  existed  after  the  tide  in  and  possession  of  it  had  passed 
to  the  purchasers.  The  new  contract  made  no  change  in  this 
respect.  It  only  converted  the  joint  titie  in  and  possession  of 
the  personalty,  before  held  by  Clarke  in  common  with  the  other 
original  joint  purchasers,  into  the  sole  title  and  possession  of 
Clarke,  and  the  joint  responsibility  of  the  original  joint  pur- 
chasers into  a  sole  responsibility  of  him  alone.  But  upon  this 
point,  my  brethren  hold  a  different  opinion,  and  I  readily  ac- 
quiesce.   As  to  all  the  other  points,  I  concur  with  them. 

The  decree  of  this  court  declared,  that  the  appellee  Curtis 
properly  sought  and  was  entiUed  to  relief  in  a  court  of  equity, 
and  that  the  measure  of  his  claim,  under  the  contract  by  which 
the  appellant  Clarke  was  substituted  as  sole  purchaser,  in  place 
of  him  and  his  associates  in  the  original  contract,  was  the 
amount  stipulated  to  be  paid  by  the  original  contract,  viz. :  the 
sum  of  six  thousand  five  hundred  and  eighty-one  dollars,  with 
interest  from  the  first  of  January,  1838,  and  six  thousand  five 
hundred  dollars,  payable  on  the  first  of  June,  1839.  That  the 
whole  subject  purchased,  real  and  personal,  remained  in  the 
hands  of  the  appellant  Clarke,  chargeable  with  the  purchase 
money;  and  though  the  precise  date  at  which  a  part  of  the  first 
mentioned  sum  of  six  thousand  five  hundred  and  eighty-one  dol- 
lars was  payable,  is  not  ascertained,  yet  that  part  witii  interest 
thereon  from  the  first  of  January,  1838,  together  with  the  rest 
of  the  purchase  money,  was  due  and  payable  at  least  as  early  as 
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the  first  of  Jtme,  1889.  That  ihe  court  below  erred  in  decreeing 
the  sale  of  the  personal  property,  on  the  mere  motion  of  the  ap- 
pellee,  before  the  ease  was  heard  and  his  title  to  reliei  adjudU 
oated,  and  before  the  amoontof  the  lien  thereon  had  been  aaoer- 
tained  by  a  liquidation  of  the  appellee's  claim;  and  if  that 
decree  had  not  been  executed,  and  the  property  sold  under  it, 
and  in  all  probability  dispersed,  it  would  be  proper  to  reTerae 
that  order,  annul  the  sale  under  it,  and  order  the  restitution  of 
the  property;  but  as  such  a  measure  would  afford  the  appellant 
Ckrke,  or  those  entitled  to  the  property,  no  adequate  redress,  the 
appellee  should  be  held  accountable  for  the  amount  of  the  sales, 
he  taking  the  benefit  thereof,  and  his  accountability  therefor 
credited,  whether  the  proceeds  of  the  salee  be  collected  or  not, 
against  the  purchase  money  due  from  the  appellant  Olarke  on 
the  contract,  tmless  in  the  further  progress  of  the  case,  the  title 
of  Oolton  &  Clarke  to  the  property  sold  under  the  said  order 
should  be  asserted  and  sustained.  That  before  the  court  should 
have  decreed  the  payment  of  the  purchase  money,  the  just  bal- 
ance thereof  should  haye  been  liquidated,  by  an  account  in 
which  the  appellant  Clarke  should  haye  credit  (on  the  condition 
aboTC  expressed)  for  the  amount  of  the  sales  of  the  personal 
property  under  the  said  order,  and  such  other  discounts,  pay- 
ments, or  set-offs,  as  he  might  show  himself  entitled  to.  And 
that  when  the  balance  due  of  the  purchase  money  should  haye 
been  so  ascertained,  the  court  should  have  decreed,  that  the  ap- 
pellee should  prepare  and  tender  a  conyeyance  with  general 
warranly  from  himself  and  wife  to  the  appellant  Clarke;  and  if  he, 
on  such  tender,  should  pay  the  balance  of  the  purchase  money, 
then  the  conyeyance  should  be  deliyered;  and  if  he  should  not 
pay  it,  then  the  conyeyance  should  be  deposited  with  the  clerk 
of  the  court,  to  be  deliyered  to  Clarke,  should  he  pay  the  said 
balance  of  purchase  money  before  the  sale  of  the  land  embraced 
by  the  contract,  or  to  be  held  for  the  use  of  the  purchaser  under 
the  decree  of  the  court;  and  on  such  default  of  payment  by  the 
appellant  Clarke  on  the  tender  of  the  deed,  it  should  be  further 
decreed  that  the  said  appellant  pay  to  the  appellee  the  balance 
ascertained  as  aforesaid,  and  that  the  land  embraced  by  the  con- 
tract should  be  sold  on  reasonable  notice,  on  the  terms  that  the 
purchaser  pay  one  half  of  the  purchase  money  in  cash,  and  the 
other  in  twelye  months,  the  title  to  be  retained  as  a  securily 
therefor,  and  the  land  subject  to  resale  under  the  further  decree 
of  the  court,  to  raise  the  amount  of  the  credit  installment  in  de- 
fault of  the  payment  thereof.    Therefore,  the  decree,  so  &r  as 
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it  conflicted  with  the  principles  heze  declared,  was  reversed,  and 
in  all  things  else  affirmed;  and  the  canse  was  remanded  to  the 
eircnit  superior  court  to  be  farther  proceeded  in  according  to 
the  principles  here  declared. 

SPBOino  PxBTOiucAiraB  of  Gontbacts. — ^For  a  thoroagh  disoaarion  of  thi» 
■abject  see  the  notes  to  Seymour  y.  Ddemeqf,  15  Am.  Deo.  299;  Andenom  v. 
Cfften,  23  Id.  423;  Atwood  v.  06bh,  26  Id.  661;  see  also  SaUmanh  v.  Beefne^ 
80  Id.  526;  ffaya  v.  ffaU,  Id.  530;  WeUs  y.  SmUh,  31  Id.  274;  Btf.  ProL 
JhUch  Church  v.  MoU^  32  Id.  613;  Cflark  y.  Seirtr,  Id.  745;  Boss  y.  Mayor  qf 
Ifaehmtte,  33  Id.  154;  HtrrwgUm  y.  HvJthoird^  Id.  426;  RogtTB  y.  i9a«iu2ers 
Id.  635;  GUwk  y.  Flint,  Id.  733;  JAmU  y.  Wood%,  34  Id.  110;  PaUermm  y. 
Martz,  Id.  474. 

Vendob's  Lisn. — ^The  Yendor's  lien  on  realty  is  a  doctrine  of  equity  bor* 
rowed  from  the  ciYil  law,  and  is  not  a  role  of  the  ancient  oommon  law: 
Lupin  Y.  Maritf  21  Am.  Dea  256;  the  doctrine  should  not  be  extended  be* 
yood  its  proper  limits,  and  ought  not  to  apply  where  it  is  eYident  the  partiea 
never  intended  to  apply  it:  Moore  v.  Hclcombe,  24  Id.  683.  The  vendor  haa 
a  lien  on  real  estate  for  the  purchase  money:  Lagovo  v.  BadoUet^  12  Id.  258; 
8coU  Y.  McAfillen,  13  Id.  239;  Tieman  v.  Beam,  15  Id.  557;  Lupmv.  Marie, 
21  Id.  256;  and  he  has  a  lien  on  goods  sold  when  thoy  are  to  be  paid  for  oo 
deliYery:  Palmer  y.  Hand,  7  Id.  392;  and  while  the  goods  are  in  possession 
of  the  vendor:  Hdbwa  v.  Damdeon,  13  Id.  294  (though  see  Lup'm  v.  Marte, 
21  Id.  256).  In  James  v.  Bird's  AdmW,  31  Id.  668,  it  was  held  that  the 
vendor  of  personal  property  had  no  equitable  lien  thereon  for  the  price,  even 
while  the  property  remained  in  the  vendee's  hands.  For  a  discussion  of  the 
mbjeot  of  attorneys'  liens,  see  note  to  Andrews  v.  Morse,  31  Id.  752. 
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[11  Lexob,  OCT.] 

Fabtt  18  Ihoomfstent  to  Sit  as  Jubob  who  has  formed  and  fflrprosscJ 
a  decided  opinion  as  to  the  guilt  or  innocence  of  the  prisoner. 

Whbeui  Pabtt  Fobmxd  and  Exfsbsskd  a  Dscided  OpnaoK  as  to  the 
prisaner's  guilt,  from  a  conversation  with  the  prosecuting  witness,  he  is 
incompetent  to  sit  as  a  juror. 

Ebbob  from  the  circuit  superior  court  of  Henrico  county. 
Annistead  was  indicted  for  stealing  a  horse  from  Howard.  In. 
impaneling  the  jury,  one  Shook  was  called,  and  on  examina- 
tion as  to  his  qualifications  stated  that  he  had  had  a  conversa- 
tion with  Howard  concerning  the  theft,  shortly  after  it  was  com- 
mitted; that  from  what  Howard  had  said  he  had  formed  and 
expressed  a  decided  opinion  as  to  the  prisoner's  guilt.  He 
further  said  that  he  had  a  high  opinion  of  the  yeradty^  of  the^ 
witness,  but  that  the  opinion  he  had  formed  would  yield  to  the- 
evidence;  that  he  would  tiy  the  case  by  the  evidence  and  could 
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give  the  priBoner  a  fair  trial,  aod  that  he  bad  no  prejudice 
against  him.  The  prisoner  challenged  the  juror  for  &7or,  but 
the  court  oyerroled  the  objection  and  said  the  joror  most  be 
accepted  or  challenged  peremptorily.    The  prisoner  excepted. 

Lyons  and  ScoU,  for  the  prisoner. 

Baxter,  atiomey-general,  coriira. 

By  Court,  Soott,  J.  It  was  correctly  remarked  by  the  aitov^ 
ney-general,  that  it  is  not  easy  to  lay  down  a  rule  which  can  be 
applied  with  certainty  to  every  case  that  may  arise.  Such  are 
the  number  and  Tariety  of  the  shades  of  opinion,  from  a  alight 
and  eyanescent  impression  to  the  firmest  and  most  deeply  rooted 
conviction,  that  though  the  extremes  may  be  readily  discerned, 
it  is  t>ften  difficult  to  determine,  where  the  impression  that  will 
not  bias  the  judgment,  deepens  into  an  opinion  which  will  turn 
the  scale  in  a  doubtful  case.  Nevertheless,  it  is  proper  that 
the  court,  in  deciding  a  case  before  it,  should  not  content  itself 
with  acting  on  the  peculiar  circumstances  of  that  case,  and  leave 
others,  not  identical  with  it  in  all  their  features,  to  stand  upon 
their  own  insulated  grounds,  but  should  look  for  principles, 
and  adopt  such  as  may  conduce  to  the  great  end  proposed  in 
the  selection  of  men  to  pass  upon  the  liberty  or  the  life  of  the 
citizen,  who  (in  the  language  of  the  law)  should  **  stand  indif- 
ferent as  they  stand  unsworn."  To  adopt  such  principles  is  to 
establish  rules;  and  it  is  certainly  desirable,  that  they  should  be 
as  general  as  the  nature  of  the  subject  will  admit.  This  the 
court  attempted  to  do  in  Osiander^s  case,  3  Leigh,  780  [24  Am. 
Dec.  693].  The  criticism  upon  the  language  there  employed, 
and  the  attempt  to  substitute  other  terms  in  defining  the  char- 
acter of  the  opinion  which  should  disqualify  a  juror,  has  not 
satisfied  us  that  the  definition  attempted  by  the  court  in  that 
case  is  not  as  precise  and  accurate,  and  as  easily  applied  in  prac- 
tice, as  any  we  can  now  give. 

It  was  there  said,  that  a  person  who  has  formed  and  expressed 
a  decided  opinion,  that  the  accused  is  guiliy  or  izmocent  of  the 
ofiense  for  which  he  is  about  to  be  tried,  is  unfit  to  sit  upon  the 
trial. 

It  is  supposed  that  there  is  difficulty  in  ascertaining  the  true 
meaning  of  the  term  '*  decided,"  when  applied  to  opinion. 
When  the  question  of  the  truth  or  falsehood  of  a  proposition  is 
presented  to  the  mind,  the  wise  and  discreet  examine,  reflect, 
deliberate;  and  then,  and  not  till  then,  decide.  Some  examine 
with  more  patience  and  perseverance,  and  reflect  more  pro* 
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foimdlj  than  others;  some  gifted  beyond  the  ordinary  lot  of 
man,  or  fancying  themselves  endowed  with  an  intuitiye  percep- 
tion of  truth  and  error,  decide  after  little,  nay  almost  without 
any,  reflection:  but  whether  the  solution  has  been  arrived  at  by 
the  longer  or  the  shorter  process,  the  question  no  longer  re- 
mains for  deliberation;  it  is  decided.  Some  minds  are  so  skep- 
tical, that  they  receive  nothing  as  true,  which  is  not  proved  by 
plain  and  direct  evidence,  or  established  upon  mathematical 
demonstration;  while  others  readily  adopt  the  most  absurd 
notions,  though  unsupported  by  anything  like  evidencft,  and 
destitute  of  all  foundation  in  reason  and  in  the  nature  of  things. 
And  we  not  unfrequently  find  opinions  of  the  latter  class  as 
immovable  as  those  which  are  the  result  of  the  most  laborious 
investigation.  The  mind  is,  however,  in  both  cases,  made  up; 
the  question  is  settled;  it  is  decided.  And  although  both  classes 
of  persons  may  say,  and  believe  they  say  truly,  that  they  are 
open  to  conviction,  willing  to  hear  evidence  and  listen  to  reason, 
and  either  adhere  to  or  abandon  their  opinions  as  these  may 
dictate,  few  would  be  willing  to  stake  their  lives  and  fortunes 
on  the  success  of  an  attempt  to  overturn  opinions,  which  their 
professors  fancy  themselves  to  be  thus  willing  to  abandon  at  the 
command  of  truth  and  justice.  The  term  "  decided,"  used  in 
the  rule  objected  to,  is  (if  anything)  rather  too  strong  and 
definite  for  tiie  subject  to  which  it  is  applied. 

Let  us  see  whether  the  terms  proposed  to  be  substituted,  and 
by  which  it  is  said  this  case  ought  to  be  determined,  are  less 
liable  to  objection.  It  is  said,  that  the  opinion  which  should 
disqualify  a  man  from  being  a  juror,  should  be  *'  strong  and 
abiding."  Now,  is  the  word  strong,  when  applied  to  opinion, 
more  forcible  than  the  word  decided?  We  have  on  our  minds 
some  impressions  which  are  weak,  some  strong,  some  stronger, 
and  others  which  are  decided,  and  which  approximate  very 
nearly  to  the  strongest.  But  ^*  the  opinion  should  be  abiding:" 
most  certainly;  for  however  strong  and  decided  an  opinion,  or 
(to  use  a  stronger  word)  a  conviction  may  be,  if  it  has  been 
abandoned,  no  longer  exists,  no  longer  abides  in  the  mind,  it 
can  not  disqualify  a  juror.  But  if  the  term  *^  abiding"  be  not 
used  in  this  sense,  but  is  intended  to  apply  to  the  case  of  a  per- 
son, who,  although  he  has  made  up  his  mind,  can  not  at  the 
moment  recall  either  the  evidence  or  the  process  of  reasoning 
which  wrought  the  conviction,  it  should  not  enter  into  the 
definition  When  we  have  made  up  an  opinion  on  any  question, 
we  more  easily  recall  the  conclusion  at  which  we  arrive,  than  the 
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process  by  which  we  arrived  at  it;  but  when,  upon  an  examina* 
tion,  that  process  is  brought  to  our  attention  by  others,  or  by  an 
effort  of  our  own  memory,  we  are  prepared  to  yield  our  assent 
to  it,  and  far  more  readily  adhere  to  our  former  opinions  than 
adopt  new  ones. 

Again,  it  is  said,  the  opinion  should  be  *' deliberate  and 
settled;"  that  at  least  there  should  be  something  of  deliberation 
in  the  formation  of  it.  It  has  been  before  remarked,  that  opin- 
ions efe  formed  with  more  or  less  deliberation,  and  sometimes 
even  without  deliberation;  and  it  can  not  be  denied,  that  opin- 
ions of  the  latter  class  are,  sometimes  at  least,  adhered  to  with 
as  much  obstinacy  as  those  which  have  been  the  result  of  the 
most  patient  inquiiy.  Still,  however,  it  is  admitted,  that  the 
greater  or  less  deliberation  with  which  an  opinion  has  been 
formed,  is  an  important  consideration  in  the  inquiry  whether  it 
is  a  decided  one  or  not.  But  if  this  inquiry  should  lead  to  the 
conclusion,  that  the  opinion  under  examination  is  a  decided  one, 
its  having  been  formed  without  due  deliberation,  so  far  from 
removing  the  disqualification,  adds  to  it:  it  proves,  that  the  man 
who  would  thus  lightly  decide  upon  the  guilt  of  his  fellow-man, 
is  unfit  to  take  his  seat  among  the  good  and  lawful  men  who 
alone  should  sit  upon  the  trial. 

This  view  of  the  subject  applies  also  to  the  kind  of  evidence 
on  which  the  opinion  is  founded;  whether  it  be  conversations 
with  witnesses,  testimony  given  on  a  former  trial,  hearsay,  ox 
common  report.  The  opinion  will,  generally,  be  more  or  less 
decided  according  to  the  nature  of  the  evidence  on  which  it  is 
founded.  But  if  it  be  decided,  he  who  entertains  it  is  not  the 
better  qualified  to  discharge  the  important  duiy  of  a  juror,  be- 
cause he  has  founded  it  on  common  report.  A  philosophic 
mind  accustomed  to  arrive  at  truth  by  painful  and  laborious  re- 
search, may  wonder  that  a  rational  being  should  pronounce  his 
fellow  man  guiliy  of  moral  delinquency,  upon  no  better  evi- 
dence than  common  report;  yet  the  evidence  of  history  and  our 
own  observation  prove  that  such  things  have  happened,  and  do 
happen  daily.  The  benignily  of  the  law  has  thrown  around  all 
who  are  put  upon  their  trial  for  crime,  its  protection  against 
this  imperfection  of  human  reason  and  human  justice.  There- 
fore, if  there  be  good  cause  to  believe,  that  the  accused  has  been 
prejudged  by  a  large  portion  of  those  from  among  whom  his 
triers  are  to  be  selected,  the  venue  is  changed.  And  equal  care 
is  taken,  when  he  stands  upon  his  deliverance,  that  his  fate 
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«hall  not  be  plaoed  in  the  hands  of  men  by  whom  he  is  abready 
condemned. 

We,  therefore,  reaffirm  the  rule  laid  down  in  Osiander^a  case: 
that  he  who  has  formed  and  expressed  a  decided  opinion,  that 
the  prisoner  is  guilty  or  innocent  of  the  offense  for  which  he  is 
about  to  be  tried,  whether  that  opinion  be  formed  on  the  eyi« 
dence  of  witnesses  whose  testimony  he  has  heard  on  a  former 
trial,  conversation  with  witnesses,  or  common  report,  is  not  fit 
to  sit  upon  his  trial.  We  go  further,  and  say,  that  it  is  imma- 
terial whether  that  opinion  has  been  expressed  or  not. 

It  is  supposed  to  be  difficult  to  apply  this  rule  in  practice. 
The  juror  is,  most  commonly,  the  best  judge  whether  or  no 
his  prepossessions  amount  to  a  decided  opinion.  Jf ,  however, 
upon  ascertaining  the  sources  of  information  that  have  been 
•open  to  him,  and  the  degree  of  reflection  and  deliberation  which 
he  has  bestowed  upon  the  subject,  or  the  want  of  precision  and 
accuracy  of  his  notions  of  what  constitutes  a  decided  opinion  of 
•the  prisoner's  guilt  or  innocence,  it  should  appear  to  the  court, 
that  the  impressions  are  not  such  as  are  contemplated  by  the 
rule,  the  challenge  for  cause  will  be  overruled.  This  will  more 
IrequenUy  happen,  when  the  opinion  is  founded  on  hearsay  or 
common  report;  and,  generally,  opinions  founded  on  mere  re- 
ports in  the  country  ought  to  be  regarded  as  hypothetical,  or  so 
slight  as  not  to  disqualify  the  person  entertaining  them.  But  if 
upon  a  further  examination  it  shall  appear,  that  this  is  not  the 
true  state  of  the  juror's  mind,  but  that  he  has  been  so  inconsid- 
•erate  and  unjust,  as  upon  insufficient  evidence,  or  no  evidence 
at  all,  to  have  prejudged  the  prisoner's  cause,  he  is  doubly  unfit 
to  be  trusted  with  it. 

When  the  case  at  bar  is  brought  to  the  test  of  the  rule  now 
stated  and  explained,  there  is  little  difficulty  in  deciding  that 
the  court  below  erred.  The  juror  who  was  challenged,  had 
conversed  with  the  prosecutor,  the  most  material  witness  for 
the  commonwealth;  and  upon  a  statement  of  facts  made  by  him, 
had  formed,  and  still  entertained,  a  decided  opinion  that  the 
prisoner  was  guiliy.  It  is  vain  for  a  man  in  this  state  of 
mind  to  say,  that  he  would  give  the  prisoner  a  fair  trial;  that 
he  was  not  prejudiced  against  him;  that  he  would  judge  him  by 
the  evidence,  and  decide  according  to  the  evidence.  Whatever 
confidence  he  may  have  in  his  ability  to  erase  from  his  mind 
the  impressions  made  by  his  conversation  with  the  prosecutor, 
of  whose  respectability  and  veracity  he  has  no  doubt,  the  law 
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has  no  confidenoe  in  him;  however  willing  he  may  be  to  trnst 
himself,  £he  law  will  not  trost  him. 

VxELD,  J.  I  concur  with  the  other  judges  in  the  opinion  that 
the  judgment  in  this  case  should  be  reversed.  But  I  do  not 
entirely  concur  in  the  opinion  which  has  been  deUyered  by 
Judge  Scott.  It  seems  to  me  that  some  of  the  prindplee  set 
forth  in  that  opinion,  are  in  conflict  with  the  decision  of  this 
court  in  Ma.ile'8  case,  9  Leigh,  661.  That  case  was  decided  by 
a  Tciy  full  court,  after  much  debate  and  deliberation.  I  was 
one  of  the  majority  of  the  court  which  decided  it:  and  I  then 
thought  that  an  opinion  founded  on  mere  rumor  was  a  hypo- 
thetical opinion,  and  such  as  ought  not  of  itself  to  disqualify  a 
man  from  giving  the  prisoner  a  fair  and  impartial  triaL  I  yet 
retain  the  same  opinion:  I  am  not  willing  to  subscribe  to  prin- 
dples  that  appear  to  me  in  conflict  with  the  decision  of  McM% 
case. 

Judgment  reyersed,  and  cause  sent  back  for  a  venire  de  novo. 


If  a  Jubob  has  Formxd  ob  ISxpbbsskd  ait  OPDaoH,  this  forms  a  good 
ground  for  a  ohallenge:  PeopU  v.  Mather^  21  Am.  Dec.  122.  Bat  a  hypo- 
thetical opimon  of  a  juror  aa  to  the  guilt  or  innocence  of  the  aooueed,  founded 
upon  what  he  has  heard,  does  not  disqualify  him,  but  such  an  opinion  can 
neither  be  a  decided  one,  nor  one  formed  on  deliberation:  Otkmder  y.  Com- 
momotaUh^  24  Id.  693;  PeopU  v.  MaJther^  21  Id.  122.  As  to  opinion  of  juror 
■ufficient  to  disqualify  him  from  acting  in  the  oas^  see  the  note  to  BmUh  t. 
jftimea,  36  Id.  515. 


SlAUGHTEB  V.   GOMMONWBAI/CH. 

[11  LnoB,  681.] 

XhsrorcnoN  bktwbbk  Mubdsr  m  Sbookd  Bbobeb  and  Mahslauobtbb 
is  that  malice  is  a  necessary  ingredient  of  the  former,  while  in  the  lattsr 
it  is  wanting. 

Whxbb  Bicbasxd  Madi  an  AflSAUur  on  Pbisonxr,  and  the  latter  shot 
and  killed  him,  not  in  consequence  of  the  passion  produced  by  the  as- 
sault, but  on  account  of  a  previous  malioe  and  determination  to  kill  him, 
the  crime  is  murder,  and  not  manslaughter. 

Petition  for  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  Petersburg.  Slaughter  was  indicted  for  the  murder  of  Pledge, 
found  guilty  of  murder  in  the  second  degree,  and  sentenced. 
He  moved  for  a  new  trial,  which  was  refused.  The  judge  certi- 
fied the  following  facts:  A  threatening  letter  had  been  thrown 
into  Slaughter's  yard;  he  suspected  Pledge  of  writiQg  it,  and 
Pledge,  on  hearing  of  this,  rode  over  to  Slaughter's  house  to 
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dear  himself  of  the  suspicion.  There  was  some  altercation,  but 
Slaughter  would  not  listen  to  any  explanation,  and  Pledge 
started  to  ride  away  when  Slaughter  called  him  a  very  vUe  name. 
Pledge  immediately  dismounted  and  picked  up  a  half  brick  and 
adyanced  towards  Slaughter,  who  in  the  mean  while  had  run  into 
the  house,  armed  himself,  and  returned.  Pledge,  at  a  distance 
of  twenty-three  yards,  threw  the  brick,  it  striking  a  few  feet 
from  Slaughter,  and  breaking,  a  few  fragments  entering  the 
door  where  Slaughter's  child  was  standing,  and  who  cried  out. 
Slaughter  then  advanced  upon  Pledge  to  within  twelve  paces, 
with  his  pistol  drawn  and  cocked,  took  deliberate  aim,  and 
fired.  From  the  effects  of  the  shot  Pledge  died  in  half  an  hour. 
There  was  testimony  to  the  effect  that  Pledge  had  a  brick  in 
his  other  hand  when  he  was  shot.  It  appeared  that  he  was  in 
good  temper  till  he  had  been  called  the  vUe  name;  that  Slaughter 
was  in  a  violent  passion  from  the  letter  he  had  received,  threat- 
ening him  with  lynching;  that  he  had  suspected  the  deceased 
of  writing  it,  and  had  said  he  would  kill  him,  together  with  sev- 
eral others,  and  had  made  preparations  to  resist  any  assault  that 
might  be  made  to  carry  the  threat  of  lynching  into  execution. 
It  eJso  appeared  that  Pledge  was  connected  with  some  conBpixa<7 
to  lynch  Slaughter,  of  which  Slaughter  was  cognizant. 

Collier,  for  the  prisoner. 

Baxter,  attomey^eneral,  contra. 

By  Court,  Johnston,  J.    The  error  complained  of  is  the  re 
fusal  of  the  circuit  superior  court  to  set  aside  the  verdict,  on  the 
ground  that  it  was  contrary  to  the  evidence;  and  this^court  ia 
now  called  upon  to  review  that  decision  upon  the  facts  stated  in 
the  bill  of  exceptions. 

The  prisoner  in  his  petition,  and  his  counsel  here  in  argu- 
ment, contend,  that  the  facts,  as  stated  in  his  bill  of  exceptions, 
warranted  a  conviction  only  of  manslaughter,  and  not  of  mur- 
der in  the  second  degree;  and  upon  the  correctness  of  this 
proposition  depends  the  decision  which  this  court  is  now  called 
upon  to  make.  The  distinction  between  these  two  offenses  is 
too  well  established  to  admit  of  doubt  in  the  present  day.  In 
the  one,  malice  is  a  necessary  ingredient;  in  the  other,  it  is 
wanting.  In  the  one,  the  crime  is  attributed  to  a  wicked,  de- 
praved, and  malignant  spirit;  while  in  the  other  it  is  imputed, 
by  the  benigniiy  of  the  law,  to  human  infirmity.  If,  for  in- 
stance, death  ensues  from  a  sudden  transport  of  passion  or  heal 
of  blood,  upon  a  reasonable  provocation,  and  without  malice,  it 
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is  oonsidered  as  amotmting  only  to  manslaughter:  1  Buss,  on 
Orimes,  486.    Bat  the  person  relying  ujion  the  plea  of  provoca- 
tion, mnst  make  out  the  circumstances  of  alleviation  to  the  satis- 
faction of  the  jury,  unless  they  arise  out  of  the  evidence  adduced 
Against  him;  as  the  presumption  of  law  deems  all  homicide  to 
be  malicious,  until  the  contrary  appears.    He  must  show  that 
sufficient  provocation  had  been  given,  and  that  the  act  or  blow 
which  produced  death  was  attributable  to  the  passion  of  anger 
arising  from  that  provocation.    This  doctrine  is  forcibly  illus- 
trated in  the  case  of  The  Queen  v.  Eirkham,  8  Oar.  &  P.  115; 
and  of  The  King  y.  Thomas,  7  Id.  817;  84  Eng.  Com.  L.  318; 
82  Id.  751.    In  the  former  it  is  said:  ''  If  a  person  has  received 
a  blow,  and  in  the  consequent  irritation,  immediately  inflicts  a 
wound  that  occasions  death,  that  will  be  manslaughter.    But 
he  shall  not  be  allowed  to  make  this  blow  a  cloak  for  what  he 
does;  and,  therefore,  though  there  have  been  an  actual  quarrel, 
and  the  deceased  shall  have  given  a  great  number  of  blows, 
yet  if  the  party  inflict  the  wound,  not  in  consequence  of  those 
blows,  but  in  consequence   of  previous  malice,  all  the  blows 
would  go  for  nothing. *'    In  the  latter,  the  judge  says:  ''There 
is  no  doubt  here,  but  a  violent  assault  was  committed;  but  the 
question  is,  whether  the  blow  given  by  the  prisoner  was  pro- 
duced by  the  passion  of  anger  excited  by  that  assault?*'    And 
so  in  the  case  before  us,  we  may  say,  the  deceased  committed  a 
violent  assault  upon  the  prisoner  in  throwing  the  brick  at  him; 
but  did  the  prisoner  shoot  him  in  consequence  of  the  ungovern- 
able passion  excited  by  that  assault?  or  did  he  seize  upon  it  as 
an  opportunity  of  gratifying  his  previous  malice,  and  carrying 
into  effect  a  preconceived  design  to  take  the  life  of  the  deceased? 
These  were  questions  that  belong  to  the  jury  to  decide,  and  if 
the  record  contains  testimony  from  which  the  jury  might  reason- 
ably conclude,  as  they  did,  that  the  killing  was  the  result  of 
malice  aforethought,  then  it  would  be  an  invasion  of  their  prov- 
ince for  this  court  to  interfere  and  set  aside  their  verdict.    But 
if,  on  the  other  hand,  there  were  no  evidence  contained  in  the 
facts  as  certified  (which  constituted  all  the  testimony  in  the 
ease),  from  which  this  conclusion  might  be  reasonably  drawn, 
then,  undoubtedly,  it  would  be  the  duty  of  this  court  now,  as  it 
would  have  been  the  duly  of  the  court  below,  to  set  aside  the 
verdict,  and  direct  a  new  trial. 

Without  going  into  a  minute  detail  of  the  evidence  here,  this 
court  is  of  the  opinion,  after  a  careful  examination  of  all  the  tes- 
timony stated  in  the  bill  of  exceptions,  that  the  jury  were  well 
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justified  in  the  yerdict  which  they  rendered  against  the  prisonei^. 
The  evidence  clearly  shows,  that  he  considered  the  deceased  the 
author  of  the  anonymous  letter  thrown  into  his  yard,  at  the  very 
sight  of  which  he  became  so  *'  violently  excited,"  that  a  mem- 
ber of  his  family  threw  it  into  the  fire  to  prevent  him  from  see- 
ing it  again:  that  two  days  before  the  fatal  occurrence,  he  de- 
clared, that  he  would  kill  a  man  named  Sykes,  and  the  deceased, 
and  two  or  three  other  damned  rascals  in  Blandford,  and  then 
would  be  satisfied;"  and  he  told  Jones,  the  day  before  the  hom- 
icide,  that  he  believed  the  deceased  wrote  the  anonymous  letter: 
and  that  he  prepared  the  pistols,  and  a  scythe-blade,  some  nights 
previous  to  the  homicide,  as  a  means  of  defense  against  the  at- 
tempt to  lynch  him,  threatened  in  the  letter.  These  antecedent 
declarations  and  circumstances,  coupled  with  the  conduct  of  the 
prisoner  when  the  deceased  went  to  see  him  for  the  purpose  of 
convincing  him  that  he  was  not  the  author  of  the  offensive  let- 
ter; his  refusal  to  listen  to  his  explanation;  his  violent  manner 
and  abusive  language;  fully  authorized  the  jury  in  coming  to  the 
conclusion,  that  the  deceased  fell  a  victim  to  the  malice  and  re- 
venge entertained  towards  him  by  the  prisoner,  from  the  time 
the  anonymous  letter  was  first  thrown  into  his  yard. 

But  throwing  out  of  view  everything  that  occurred  anterior  to 
the  day  on  which  the  killing  took  place,  and  confining  our  con* 
sideration  to  what  then  occurred  entirely,  this  court  is  of  the 
opinion,  that  the  facts  proved  make  out  a  case  of  murder,  and 
not  of  manslaughter  only.  "  If,  after  an  interchange  of  blows 
on  equal  terms,  one  of  the  parties  on  a  sudden  and  without  any 
such  intention  at  the  commencement  of  the  affray,  snatches  up 
a  deadly  weapon,  and  kills  the  party  with  it,  such  killing  will  be 
only  manslaughter.  But  if  a  party,  under  color  of  fighting 
upon  equal  terms,  uses  from  the  beginning  of  the  contest  a 
deadly  weapon,  without  the  knowledge  of  the  other  party;"  or» 
''  if ,  at  the  beginning  of  the  contest,  he  prepares  a  deadly  weapon, 
BO  as  to  have  Hie  power  of  using  it  in  some  part  of  the  contest,  and 
uses  it  accordingly  in  the  course  of  the  combat,  and  kills  the 
other  party  with  such  weapon,  the  killing,  in  both  these  cases, 
will  be  murder:"  1  Buss,  on  Cr.  446.  Now,  the  application  of 
these  principles  to  this  case  is  easy  and  obvious.  The  prisoner 
at  the  beginning  of  the  contest,  so  soon  as  he  saw  the  deceased 
in  the  act  of  dismounting  from  his  horse,  ran  into  his  house  and 
armed  himself  with  a  deadly  weapon  (as  we  are  bound  to  infer 
from  the  evidence),  returned,  and  placed  himself  on  the  side- 
walk, with  his  hands  in  the  pockets  of  his  pantaloons.    So  soon 
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as  the  deoeased,  who  was  at  the  distance  of  tweni^-three  yards, 
threw  the  brickbat  at  him,  the  prisoner  *'  rushed"  towards  him, 
drew  from  his  pocket  a  pistol,  cocked  it,  advanced  to  within 
twelve  paces  of  the  deceased,  took  deliberate  aim,  and  fired, 
while  the  deceased  was  retreating  slowly  with  his  face  towards 
the  prisoner;  then  drew  forth  another  pistol,  bat  before  he  fired 
that,  the  deceased  fell,  mortally  wounded.  Here,  we  have  the 
preparation  of  the  deadly  weapon  beforehand,  the  nse  of  that 
weapon  from  the  beginning,  and  the  fatal  fire  given  when  his 
adyersary  was  actually  retreating.  Surely  this  was  murder;  and 
these  &cts  would  haye  justified  the  yerdiot,  eyen  if  no  previous 
malice  had  been  proved. 
Writ  of  error  denied. 


DDcnronoN  bbtwxin  Mubdsb  and  MAmLAUOBTKBt  See  PguMffamla  v. 
Bell,  I  Am.  Deo.  208;  SUUe  v.  NarrU,  Id.  664;  State  v.  BoberU,  9  Id.  648; 
Gramger  v.  State,  26  Id.  278;  ^ate  v.  Ikrfpmm,  27  Id.  412;  Bowerr.  State, 
82  Id.  826;  StaU  v.  /iiO,  34  Id.  896. 


Ratnolds  v.  Gabtbb. 

[la  Lbioh,  166.] 

OcurxBAOT  18  UsuBions,  Whsn.— A  party  borrowed  a  sum  of  money  from 
another,  and  for  security  pledged  a  alaye,  the  lender  to  have  the  nae  of 
the  slave  for  interest,  as  the  value  of  the  slave  was  greater  than  l^gal 
interest  on  the  sum  advanced,  the  contract  was  held  nsorions. 

BoHD  GrrsN  to  Rrdkkm  Slavs  ts  Such  a  Cass  is  nsarioos  and  void. 

Usurious  Bond  is  Void  in  Hands  or  Thibd  Pxbsoh,  not  an  assignee  for 
value,  without  notice. 

Dkbt  on  bond  executed  by  J.  and  T.  Baynolds  and  Wigginion 
to  the  plaintiff  Carter,  as  administrator  of  Jackson.  The 
defendants  pleaded  the  statute  of  usury.  The  following  facta 
were  agreed  upon:  Jackson  advanced  two  hundred  dollars  to  T. 
Baynolds,  who  put  into  Jackson's  hands  a  slave,  whose  labor 
and  services  were  to  go  for  the  interest  of  the  money.  The  value 
of  the  slave's  services  was  from  fifty  dollars  to  sixty  dollars  a  year. 
Jackson  kept  possession  of  the  slave  for  some  time,  and  after 
his  death,  the  defendants  executed  to  the  plaintiff  the  bond  on 
which  suit  is  brought  to  redeem  the  slave.  The  slave  was  given 
up  by  Carter  when  the  bond  was  executed.  The  county  court 
gave  judgment  for  the  plaintiff;  and  the  circuit  superior  court 
of  Fredericksburg  affirmed  the  decision.  The  defendants  ap- 
plied to  this  court  for  a  supersedeas,  which  was  allowed. 
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Leigh,  for  ihe  plaintiffs  in  error. 
Johnson  and  Cooke,  for  the  defendants. 

Tdceeb,  p.  The  judgment  in  this  case  is,  in  my  opinion, 
dearly  erroneous.  Two  questions  are  made:  1.  Whether  the 
original  contract  was  usurious?  and,  2.  Whether  Reynolds,  by 
giving  the  new  bond,  has  lost  the  right  of  setting  up  the  defense 
of  usury? 

As  to  the  first,  it  was  argued  that  there  is  no  usury,  because 
the  principal  sum  was  put  in  hazard,  and  the  money  was  not  to 
be  returned  at  all  eyents.  If  this  were  so,  and  it  did  not  appear 
that  the  scheme  was  resorted  to  as  a  device  to  avoid  the  statute 
against  usury,  there  could  be  no  question  that  the  transaction 
would  not  be  usurious.  But  I  think  the  proposition  is  itself  a 
false  inference  from  the  facts  proved.  Because  the  proof  is  that 
the  slave  was  to  be  returned  when  the  money  was  paid,  it  seems 
to  !>•  supposed  that  the  lender  had  no  right  to  demand  pay- 
ment, and  that  it  was  at  the  borrower's  option  to  retain  the 
money  as  long  as  he  pleased,  even  though  the  slave  should  die 
or  prove  unprofitable.  I  do  not  think  this  a  fair  construc- 
tion of  the  transaction.  Such  an  arrangement  might  indeed 
have  been  made,  but  it  was  not  made.  The  transaction  was  a 
simple  loan  of  money,  without  a  day  of  payment  being  fixed,  and 
the  pledge  of  the  cdave  for  its  securily  was  but  collateral.  If 
there  had  been  no  pledge,  it  could  not  have  been  denied  that  the 
money  might  have  been  demanded  presently.  But  the  taking 
the  pledge  was  not  designed  to  change  the  contract,  but  to  en- 
force the  performance  of  it.  There  was  nothing  in  the  language 
of  the  bargain  from  which  it  could  be  inferred  that  the  lender 
intended  to  take  the  risk  of  losing  his  money,  and  to  waive  the 
legal  effect  of  the  loan  by  which  it  might  be  demanded  at  any 
moment.  It  seems,  therefore,  clear,  that  the  lender  had  a  right 
to  require  repayment  when  he  pleased,  upon  the  stipidated 
terms  of  surrendering  the  pledge;  and  it  is  equally  clear,  that  if 
the  slave  had  died,  he  would  nevertheless  have  been  entitled  to 
his  money;  for  the  pledge  was  given  to  secure  repayment,  and 
not  as  a  substitute  for  it. 

This  view  of  the  case  is  fully  sustained  by  the  cases  dted  by 
Mr.  Leigh  on  the  subject  of  pledges.  In  case  a  pawn  be  lost 
without  the  fault  of  the  pawnee,  he  has  still  his  remedy  for  the 
money  against  the  pawner:  Badcliff  v.  Davis,  Ydv.  17,  179; 
Arum.,  2  Salk.  623;  opinion  of  Holt,  0.  J.,  in  Coggs  v.  Bernard, 
2  Ld.  Baym.  917;  Amm,,  12  Mod.  54;  JUMy  v,  TTeaffrrtoi^  Bull 
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N.  P.  720.  And  ihe  rule  must  be  the  same,  where  the  property 
pledged  dies,  as  where  it  is  lost.  So,  in  Souih  Seal  Co,  y.  Dunr' 
comb,  2  Stra.  919,  it  was  held,  that  where  money  is  lent  gener- 
ally npon  a  pledge,  it  will  not  deprive  the  lender  of  his  remedy 
against  the  person  of  the  borrower;  and  that  to  discharge  the 
person,  there  must  be  a  special  agreement  to  stand  to  the  pledge 
only.  The  same  principle  is  affirmed  in  Ihomas  y.  Ihry,  1  Eq. 
Gas.  Abr.  139,  pi.  5,  and  recognized  by  this  court  in  Price  ▼. 
Williams,  5  Munf .  507,  where  there  was  such  special  agreement. 
Bveiy  pledge  implies  a  loan,  and  every  loan  implies  a  debt:  King 
Y.  King,  3  P.  Wms.  360.  And  if  the  pledge  be  destroyed,  the  pay- 
ment of  the  debt  may  still  be  enforced  against  the  person :  3  Bao. 
Abr.,  Bailment,  B,  370  (citing  Yelv.  179;  Oo.  Lit.  209),  ^here 
it  is  laid  down,  that  if  a  man  lend  perishable  goods  as  a  pledge, 
and  they  decay,  yet  the  pawnee  may  have  debt  for  his  money, 
for  the  duly  continues.  These  authorities  are  all  decisive  of  this 
case,  unless  it  can  be  shown  to  have  been  the  intention  of  the 
parties  that  the  lender  should  look  only  to  the  pledge,  and  that 
in  no  event  was  he  to  have  a  charge  upon  the  person.  But  this 
does  not  appear  in  the  case.  There  was  then  a  personal  obliga- 
tion to  TGpAj,  and  of  course  the  principal  never  was  in  hazard. 
The  contract  was  usurious. 

The  next  question  is,  whether  the  giving  the  bond  by  Beynolda 
to  the  administrator  of  Jackson,  deprives  him  of  tiie  defense 
that  the  original  contract  on  which  it  is  founded  was  usurious  T 
I  think  it  very  clear,  that  the  contract  is  not  purged  of  the  usury. 
If  it  were,  the  bond  would  indeed  be  valid;  for  though  the  orig- 
inal contract  be  usurious,  yet  if  no  part  of  the  usury  has  been 
received,  and  a  new  security  is  given  for  the  principal  sum  with 
legal  interest  only,  it  is  good.  In  such  case,  the  parties  hav- 
ing repented  of  the  usury,  and  purged  the  contract  of  its 
taint,  tiie  new  security  has  only  bound  the  debtor  to  fulfill  a  moral 
obligation  by  paying  what  he  had  borrowed:  for  he  could  not 
even  be  relieved  in  equity  against  the  usury  without  doing  this: 
Barnes  v.  Hedley,  2  Taunt.  184.  But  where  any  part  of  the  new 
security  is  for  any  portion  of  the  usury,  or  where,  after  receiving 
the  usury,  the  lender  takes  a  new  security  for  the  principal,  it  is 
void;  for  it  is  a  security  given  to  further  the  usurious  contract, 
and  its  direct  effect  is  to  give  full  efficacy  to  the  original  corrupt 
agreement.  In  truth,  the  avails  of  the  slave's  hire,  ia  this  case, 
were  applicable  to  the  principal,  in  part,  at  least.  Of  course* 
there  was  not  two  hundred  dollars  due  of  principal.  A  part 
of  the  two  hundred  dollars,  therefore,  was  interest,  and  usurious 
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interest  included  in  the  bond,  which,  consequently,  was  Toid: 
Wickes  T.  Oogerly,  1  Oar.  A;  P.  396;  11  Eng.  0.  L.  434. 

It  was  argued,  that  the  bond  being  taken  to  a  third  person 
makes  a  difference.  And  this  is  true,  where  the  third  person  is 
not  a  Yolunteer,  but  an  assignee  for  value:  and  then,  if  the  as- 
signee is  ignorant  of  the  usury,  the  new  security  will  estop  the 
pmrty  who  gives  it  from  pleading  the  usury;  otherwise  not: 
Chapman  y.  Black,  2  Bam.  &  Aid.  688;  GuOibert  y.  Haley,  8  T. 
B.  390.  According  to  our  decisions,  in  cases  of  the  kind,  the 
debtor  must  hold  out  inducements  to  the  third  person  who  pur- 
chases it,  to  deal  with  the  claim;  else,  the  debtor  will  not  be 
deprived  of  his  defense:  Buckner  et  al,  v.  SmUh  et  al.,  1  Wash. 
299  [1  Am.  Dec.  463];  Hoomea  v.  Smock,  Id.  889;  Woodson  ei  al. 
V.  Barrett  (B  Co.,  2  Hen.  &  M.  80  [3  Am.  Dec.  612];  Mayo  v. 
(Tiles'  Adm'r,  1  Munf .  633.  And  the  reason  of  his  being  bound 
is,  that  by  his  nuUafidea  in  concealing  the  consideration  and  in- 
ducing the  assignee  to  pay  his  money  for  the  daim,  he  has  ex- 
posed him  to  a  loss.  But  this  reason  can  not  apply  to  the 
administrator  of  the  lender,  who  takes  a  bond  for  an  usurious 
debt;  he  stands  in  his  intestate's  shoes.  He  has  sustained  no 
loss,  and  unless  he  acts  foolishly,  he  can  not  sustain  any.  The 
debt  is  not  assets  tUl  recovered,  and  it  is  his  own  folly  to  treat 
it  as  such,  either  by  applying  it  to  the  payment  of  debts  or  by 
distribution^  But  admitting  the  contrary,  it  would  only  afford  a 
ground  for  relief  in  equity  against  the  defense  of  usury,  upon 
proof  that  the  administrator  had  actually  treated  the  bond  as 
assets,  and  paid  or  distributed  the  amount  of  it  in  advance. 
The  suggestion  that  he  might  do  so,  is  not  enough  to  deprive 
the  debtors  of  the  defense  of  usury. 

The  other  judges  concurred.  Judgment  reversed,  and  judg* 
ment  entered  for  the  plaintiffs  in  error,  defendants  below. 

Bbooks,  J.,  absent. 


What  Tbavsactions  abk  Usubious:  See  Cfibaon  v.  IHitoe,  1  Am.  Dec.  602; 
Btuh  V.  Livingston,  2  Id.  316;  WcUkins  v.  Taylor,  5  Id.  486;  Lloyd  v.  Keach, 
7  Id.  256;  Munn  v.  Commiasion  Co.,  8  Id.  219;  Dttnhcm  v.  Chuld,  Id.  323; 
Oreenhow  v.  Harris,  Id.  751;  Farming  v.  Dunham,  0  Id.  283;  Trotter  v. 
Owrtis,  10  Id.  211;  Nourse  v.  Prime,  11  Id.  403;  Bank  qf  Elhabeih  v.  Ayers, 
Id.  535;  Rvffin  v.  Armstrong,  Id.  774;  Flemmmg  v.  Mulligan,  13  Id.  707; 
McNairy  v.  BeU,  24  Id.  454;  Bank  of  OhiUicothe  v.  Stoayne,  32  Id.  707; 
Foote  V.  Emerion,  33  Id.  205. 

Effect  of  Usubt  wh£bk  Contbact  is  Renewed:  See  QUsaon  v.  Newton^ 
1  Am.  Dec.  559;  Chadboum  v.  Watts,  6  Id.  100;  Bridge  v.  Hubbard,  8  Id. 
86;  Warren  v.  CraiUree,  10  Id.  51;  Early  v.  Mahon,  Id.  204;  SwartwotU  v. 
Payne,  Id.  228;  MoUe  v.  Dorrell,  Id.  675;  Bank  qf  EUzabeih  v.  Ayers,  11  Id. 
535;  Flemming  v.  MuUigan,  13  Id.  707. 
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Ross  V.  Milne. 

[U  LSIOB,90A.] 

BioBT  TO  Sui  oir  Indsmturx  for  Bbnxfit  or  Thibd  Pebsoh  li,  st  law* 

ooofined  to  the  parties  to  it;  the  beneficiaiy  can  not  lae  on  it. 
PiBOL  GoNT&ACT  FOB  Bkkxfit  OF  THIRD  Pbbsok  oonfen  no  rights  on  the 

third  penon,  nnlew  there  has  been  an  ezeonted  gift^  or  he  has  paid  a 

▼aloable  oonsideration. 
AflsuxPsiT  IS  Profbr  RiMXDT  TO  Rroovxr  on  Cont&aois  of  third  per- 

•ona,  and  not  debt. 

Debt  by  Milne  and  wife  against  Boss.  Janet  Smith,  the 
mother  of  Mrs.  Milne,  entered  into  a  contract  with  Boss,  by 
which  he  agreed  to  pay  Mrs.  Milne,  or  her  executors,  a  certain 
sum  within  two  months  after  the  decease  of  the  said  Janet 
Smith.  Mrs.  Smith  having  died,  and  two  months  having 
passed  since  that  time,  this  suit  was  brought.  The  defend- 
ant contended  that  Milne  and  wife  could  not  maintain  this  ac- 
tion; that  eyen  if  they  could,  debt  was  not  the  proper  action  to 
bring.  The  declaration  contained  two  counts;  these  sufficiently 
appear  from  the  opinion.  Verdict  and  judgment  for  Milne  and 
wife;  upon  application  to  this  court  a  supersedeas  to  the  judg- 
ment was  allowed  Boss. 

Morson  and  Moncure,  for  the  defendant  in  error. 
PaJUon  and  Stanard,  contra. 

TuoKKB,  P.  The  preliminaiy  question  in  this  case  is,  whether 
the  plaintiffs  can  recover  under  either  of  the  counts  in  this  declar- 
ation ?  The  first  is  upon  an  indenture  between  Janet  Smith  and 
the  defendant,  in  which  he  promises  to  pay  Mrs.  Milne  five 
hundred  pounds  sterling.  To  this  indenture  Mrs.  Milne  is  no 
party,  and  therefore,  upon  well-established  principles,  she  can 
not  sue  upon  it  at  law.  Whether  such  a  trust  or  interest  is 
created  for  her  benefit,  as  will  enable  her  to  sue  in  equiiy,  it  is 
not  necessaiy  in  this  case  to  inquire.  It  is  sufficient  that  she 
can  not  sue  at  law.  The  right  to  sue  under  an  indenture  inter 
partes  is  confined  to  the  parties  to  it:  Piatt  on  Cov.  7,  8;  1  Chit. 
4,  and  the  cases  there  cited;  Salter  v.  Kidgly,  Garth.  76;  Offly 
V.  Ward,  1  Lev.  235;  GUby  v.  Copley,  3  Id.  138.  In  Barford  v. 
Stuckey,  2  Brod.  &  Bing.  333,  the  defendant,  by  indenture  be- 
tween himself  and  N.  Pitts,  agreed  to  pay  him  an  annuity  for 
twenty-one  years,  and  if  he  died  within  the  term,  then  it  was 
agreed  and  promised,  that  he  should  pay  the  annuity  to  his  child 
or  children:  the  administrator  of  his  only  child  brought  debt 
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for  the  annuity.  Dallas,  0.  J.,  said:  "It  is  a  general  prind* 
pie,  that  the  right  to  sue  under  a  contract  is  confined  to  the  par- 
ties to  the  deed.  The  consideration  did  not  moye  from  the  child, 
but  from  the  father,  and  the  obligation  arises  out  of  the  con« 
tract  itself.  It  is  admitted  that  an  action  might  have  been 
brought  by  the  administrator  of  N.  Pitts,  and  if  he  had  recoy« 
ered,  he  would  have  been  a  trustee  for  the  child;  and  if  he  had 
refused  to  sue,  he  might  have  been  compelled  by  a  court  of 
equity  to  lend  his  name."  He  then  declares,  that  the  suit  ought 
to  have  been  brought  by  N.  Pitts'  administrator,  and  was  im- 
properly brought  by  the  administrator  of  the  daughter  of  N. 
Pitts;  and  so  the  court  decided.  A  distinction,  however,  has 
been  taken  between  the  action  of  coyenant  and  the  action  of 
debt,  and  it  is  supposed  that  the  latter  may  lie,  though  the  for- 
mer will  not.  For  this  distinction  we  have  no  authority,  nor  do 
I  think  it  cax)  be  sustained.  The  right  of  the  administrator  to 
sue  in  coyenant  can  not  be  denied;  and  if  the  beneficiaiy  could 
also  sue  in  debt,  the  defendant  would  either  be  twice  charged, 
or,  as  Dallas,  C.  J.,  says,  the  court  would  be  called  upon  to  stay 
one  of  the  actions.  And  thus,  by  the  informal  proceeding  of 
a  rule,  the  rights  of  the  plaintiffs  in  the  two  causes  would  have 
to  be  determined.  Such  a  course  can  not  be  commended.  It 
is  better  to  adhere  to  the  distinction  of  jurisdictions  and  of  the 
forms  of  action,  than  to  encounter  the  confusion  which  would 
ensue  from  departing  from  them.  Therefore,  I  am  of  opinion, 
that  the  count  upon  the  indenture  is  naught,  and  that  no  judg- 
ment upon  it  can  be  rendered  in  favor  of  the  plaintiffs. 

The  second  count  sets  forth  the  contract  as  a  parol  agreement 
between  Janet  Smith  and  the  defendant  Ross,  by  which,  in  con- 
sideration of  the  transfer  of  her  interest  in  Colin  Boss'  estate, 
the  defendant  promised  to  pay  the  plaintiff  Mrs.  Milne  five  hun- 
dred pounds  sterling  in  two  months  after  Janet's  death.  Waiv- 
ing the  question,  whether  there  is  not  a  misjoinder  of  action,  or 
whether  this  count  be  in  debt  or  assumpsit,  I  shall  proceed  to 
these  positions:  that  Mrs.  Milne  had  no  rights  whatever  under 
the  contract  as  laid;  that  if  she  had,  they  could  not  be  asserted 
at  law,  or  if  they  could  be  so  asserted,  it  could  liot  be  by  action 
of  debt,  but  only  by  special  action  on  the  case  in  assumpsit. 

First,  Mrs.  Milne  had  no  rights  under  this  alleged  parol  con- 
tract. To  give  her  any  right  whatever,  there  must  either  have 
been  an  executed  gift,  or  a  valuable  consideration.  A  gift  with- 
out consideration  confers  a  right,  provided  it  is  complete  by 
delivery;  and  a  grant,  though  incomplete,  will  confer  a  right  if 
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there  be  a  Talnable  oonsideiation.  Thus,  not  only  does  a 
to  a  child,  acoompanied  by  poeaesaion,  pass  the  title,  but  if  one 
give  chattels  bj  deed,  and  deliver  the  deed  to  the  use  of  the  donee, 
though  a  Tolnnteer,  the  goods  and  chattels  are  immediatelj  in  the 
ionee:  Butler  and  B(iker^8ca»e^S  Co.  2^}}.  For  the  deed  is  an  exe- 
cuted contract:  it  passes  all  title  out  of  the  grantor,  eyen  mthout 
the  deliveiy  of  possession.  And  if,  in  such  case,  the  transfer  is 
to  one  person  for  the  benefit  of  another,  the  whole  title  passes 
at  once  bj  the  deed  from  the  grantor  to  the  grantee.  Of  conse- 
quence, the  grantor's  rights  are  gone,  and  as  the  grantee  gave 
no  value,  he  holds  as  trustee  for  the  third  person,  who  thus  be- 
comes invested  with  the  right  bj  the  declaration  of  trust  in  his 
favor,  even  though  he  has  paid  no  consideration.  On  the  other 
hand,  though  there  be  no  deed,  yet  if  there  be  a  valuable  con- 
sideration, the  rights  of  the  third  party  may  be  irrevocable. 
Thus  if  A.  owes  one  hundred  pounds,  and  deUvers  that  sum  to 
B.  to  pay  over  to  0.,  his  creditor,  A.  can  not  countermand  it, 
and  C.  may  sue  for  it  as  money  had  and  received  for  his  use: 
Farmer  v.  Ru88eU,  1  Bos.  &  Pul.  296;  though  this  seems  to  have 
been  otherwise  decided  on  the  ground  that  the  party  may  have 
subsequently  paid  the  debt:  TurberviUe  v.  Porter ,  Dyer,  49,  a,  in 
note.  And  see  also  Surtees  v.  JBwbbard,  4  Esp.  203.  It  is,  however, 
on  this  principle,  that  the  case  cited  in  argument  of  Weston  v. 
Barker,  12  Johns.  276  [7  Am.  Dec.  319] ,  must  rest.  That  was  the 
case  of  a  trust,  in  which  the  grantors  had  conveyed  certain  securi- 
ties for  discharging  certain  debts,  and  the  balance  to  be  held  sub- 
ject to  their  order:  for  that  balance  they  gave  the  plaintiff  an  order, 
he  being  a  creditor  of  theirs,  and  the  defendant  had  notice  of 
the  order.  The  acceptance  of  the  trust  was  held  equivalent  to 
an  express  promise  by  the  trustee  to  pay  to  the  grantor's  order, 
and  the  order  being  given  for  payment  of  a  debt,  and  the 
funds  being  in  the  trustee's  hands,  it  was  held  that  assumpsit 
would  lie  for  it.  But  where  there  is  no  consideration,  and  the 
contract  is  by  parol,  nothing  passes  to  the  third  person  by  the 
promise  to  pay  to  him.  That  promise  is  at  aU  times  revocable 
before  payment. 

Thus  if  a  sum  of  money  be  delivered  to  J.  S.  to  the  use  and 
behoof  of  a  woman  to  be  delivered  to  her  at  her  day  of  mar- 
riage, and  before  the  marriage  the  bailor  revokes  it,  it  seems  to 
be  the  better  opinion  that  the  order  was  eountermandable,  not- 
withstanding the  money  had  passed  out  of  the  hands  of  the 
grantor,  and  the  gift  therefore  seemed  executed  as  to  him:  Lyte 
et  Ux,  V.  Penny,  Djer  49,  a.     The  reasoning  of  Shelley  in  that 
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case,  shows  the  principles  on  which  ihe  case  was  decided:  he 
said,  "  that  gifts,  though  commenced,  are  of  no  force  if  they 
be  not  completed"  —  '^  for  when  a  man  makes  such  a  sort  of 
conditional  gift,  of  his  mere  will  and  good  pleasure,  and  deliy- 
ers  the  thing  into  indifferent  hands  to  keep  for  the  use  of  a 
stranger,  still,  before  the  condition  is  performed,  the  bailment 
is  revocable.  For  if  a  man  deliyer  to  his  servant  on  new  year's 
day  a  golden  cup,  to  give  as  a  new  year's  gift  to  a  stranger, 
clearly  he  may  countermand  this,  notwithstanding  the  gift,  for 
this  was  not  a  gift  perfectly  executed.  And  there  is  a  difference 
when  a  man  makes  a  gift  or  bailment  to  give  to  a  stranger  upon 
a  consideration  or  former  duty."  ''And  the  law  is  the  same 
when  a  thing  is  delivered  in  consideration,  satisfaction,  or  recom- 
pense of  another  thing;  there  he  can  not  countermand.  And  so 
here,  if  the  case  had  been,  that  the  bailor  had  been  to  be  bound 
by  covenant,  in  consideration  of  a  marriage  precedent,  to  pay 
such  a  sum,  then  could  he  never  revoke  it;  for  this  alters  the 
property  immediately;  but  it  is  otherwise  of  a  mere  gift  without 
any  cause  precedent."  There  is  indeed  no  proposition  more 
dear,  than  that  personal  property  can  only  pass  by  deed,  or  de- 
livery of  possession;  and  it  is  not  less  true,  that  choses  in 
action  are  not  assignable  at  all  at  common  law,  though  the  de- 
livery of  the  documentary  evidences  of  debt,  for  value  received, 
may  pass  an  equitable  title  to  it.  In  this  case,  there  is  neither 
valuable  consideration,  nor  delivery  of  any  documentary  evi- 
dence of  the  debt.  It  can  not  therefore  amount  to  a  gift,  or 
even  to  a  promise  to  give.  For  there  is  no  promise  to  Mrs. 
Milne,  either  from  the  defendant  Ross  or  from  Mrs.  Smith.  It 
was  but  an  order  to  her  debtor  to  pay  money  due  to  her,  to  her 
daughter,  which  order  she  had  a  right  to  countermand,  and  of 
course  there  was  no  vested  right  in  the  plaintiffs  which  they  can 
enforce  against  any  one.  If  a  gift  of  personal  chattels  without 
deed,  or  delivery  of  possession,  is  inoperative  and  void,  the  gift 
of  a  chose  in  action,  without  delivery  and  assignment  of  some 
documentary  evidence  of  the  debt,  would  seem  to  be  even  yet 
more  clearly  nugatory.  For  at  common  law  even  a  bond  could 
not  be  assigned,  because  it  is  but  a  chose  in  action.  In  equity, 
indeed,  the  assignment  is  held  good,  but  even  there,  not  with- 
out a  valuable  consideration:  1  Bac.  Abr.,  Assignment,  249; 
Perkina  v.  Parker,  1  Mass.  117.  And  courts  of  law  now  permit 
suits  in  the  name  of  the  obligee  for  the  benefit  of  an  assignee 
for  value.  Upon  these  principles,  it  is  not  perceived  how  an  oral 
chose  in  action  can  be  assignable,  so  as  to  give  the  assignee. 
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even  for  Talue,  a  right  to  sue  in  his  own  name;  and  the  objec- 
tion is  a  fortiori^  where  there  is  no  consideration.  There  is 
nothing  of  which  even  a  symbolical  deliveiy  can  be  made,  and 
therefore  there  can  be  no  valid,  binding,  and  executed  gift.  As 
in  this  case,  Ross  was  the  debtor  of  Mrs.  Smith,  and  if  by  the 
oral  agreement  with  her,  that  he  would  pay  the  money  to  Mrs. 
Milne,  the  latter  acquired  a  right  to  sue  for  this  chose  in  action, 
without  consideration,  without  a  promise  or  agreement  with  her, 
and  without  any  act  amounting  to  a  transfer  of  the  debt,  then 
it  would  seem,  that  the  principles  of  the  law  which  inhibit  the 
assignment  of  choses  in  action  are  unsubstantial  and  deceptiye. 
For  my  own  part  (with  Lord  Eenyon,  1  East,  104),  I  think  it 
safest  to  tesist  the  overthrow  of  the  principle  which  forbids  such 
assignment. 

IHnk  y.  FinJcfB  Eafr,  18  Johns.  146  [9  Am.  Dec.  191],  is  a  case 
which  involves  some  of  these  principles.  Alexander  Fink,  in 
his  life-time,  executed  his  promissory  note  to  his  son  for  one 
thousand  dollars,  payable  at  sixty  days;  declaring,  when  he  did 
so,  that  he  intended  to  give  it  to  him  absolutely;  but  there  was 
no  valuable  consideration;  an  action  by  his  son  against  his  ex- 
ecutor having  been  brought,  it  was  decided,  that  it  could  not 
be  maintained.  Spencer,  J.,  said:  ''A  promise  to  pay  money 
as  a  gift,  is  no  more  a  ground  of  action  than  a  promise  to  deliver 
a  chattel  as  a  gift."  "  There  is  no  case  where  a  personal  action 
has  been  founded  on  an  executory  contract,  where  a  considera- 
tion was  necessary,  in  which  the  consideration  of  blood,  or 
natural  love  and  affection,  has  been  hold  to  be  sufficient.  In 
such  case,  the  consideration  must  be  a  valuable  one,  for  the 
benefit  of  the  promiser,  or  to  the  trouble,  loss,  or  prejudice  of 
the  promisee.  The  note  here  manifested  indeed  an  intention  to 
give  the  one  thousand  dollars.  It  was,  however,  executory,  and 
the  promiser  had  a  looti^  pcBniierUicB,  It  was  an  engagement  to 
give,  and  not  a  gift."  In  our  case,  there  was  not  even  a  promise 
or  engagement  to  give.  There  was  only  an  oral  promise  by  the 
debtor  to  the  creditor,  that  he  would  pay  the  debt  to  the  third 
person;  and  this  promise  the  creditor  had,  at  all  times  before 
payment,  a  right  to  release  or  coimtermand. 

This  case,  however,  has  been  attempted  to  be  supported  upon 
authority,  and  the  case  of  DuUon  and  Wife  v.  Po€le  (which  may 
be  considered  as  the  foundation  on  which  others  rest)  has 
been  confidentiy  relied  on.  It  was  an  action  on  the  case,  and 
appears  to  have  been  in  assumpsit.  The  declaration  is  rather 
more  at  large  in  Sir  T.  Raymond's  report  than  elsewhere,  but 
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even  fhere  no  assuiBpsit  from  the  defendant  to  the  plaintiff  is 
laid;  which,  however,  does  not  seem  to  have  been  a  litigated 
point.  The  plaintiff  declared,  that  his  wife's  father  being  about 
to  cut  down  timber  to  raise  one  thousand  pounds  for  her,  the 
defendant,  his  son  and  heir,  promised  the  father,  if  he  would 
forbear,  he  would  pay  the  one  thousand  pounds.  He  did  for- 
bear, and  the  son  failing  to  pay,  this  suit  was  brought;  and  it 
was  decided  that  the  right  to  sue  was  in  her,  and  not  in  the 
father  or  his  executors.  The  propriety  of  this  judgment  I  am 
not  disposed  to  controvert.  The  father  had  kept  his  timber 
and  suffered  no  loss:  but  he  had  designed  to  provide  his  daugh- 
ter a  portion,  and  the  son's  promise  prevented.  To  refuse  to 
fulfill  his  promise  was  a  fraud  upon  the  sister,  and  the  loss  to 
her  was  a  sufficient  consideration  to  sustain  a  special  action  on 
the  case.  But  in  the  case  at  bar,  there  was  no  loss  shown  or 
averred,  which  could  constitute  a  consideration  to  support  an 
action  by  the  daughter.  The  case  of  DuUon  and  Wife  v.  Pooler 
therefore,  is  not  an  authority  in  point  to  that  before  us.  FeUon 
V.  Dickinaony  10  Mass.  287,  was  also  cited.  There,  a  father 
bound  his  son  to  a  trade,  and  the  master  agreed  in  considera- 
tion of  his  services  to  pay  him  a  certain  sum  at  his  full  age. 
The  son  served  out  his  time,  and  at  maturity  brought  and  main- 
tained the  action.  His  services  were  the  consideration;  and  as 
it  moved  from  him,  and  the  promise  to  his  father  was  for  him, 
he  being  a  minor,  it  was  in  effect  a  promise  to  himself.  As  to 
SchemerJiom  v.  fandf^/iei/(2en,  1  Johns.  139  [3  Am.  Dec.  104],  the 
decision,  as  to  the  point  now  before  us,  was  extrajudicial;  for 
the  case  went  off  on  another  point,  and  instead  of  being  de- 
cided in  favor  of  the  plaintiff,  was  adjudged  against  him;  so 
that  this  point  seems  to  have  been  but  little  considered.  The 
case  of  PigoU  v.  TJuympson,  3  Bos.  &  Pul.  147,  contains  but  an 
obUer  dictum  of  Lord  Alvanley,  in  which  his  brethren  differed 
from  him;  though  I  am  ready  to  admit  the  correctness  of  his 
proposition,  wherever  the  promise  to  pay  to  the  third  person  is 
on  valuable  consideration,  or  where  the  consideration  moved 
from  that  person  himself,  as  was  the  case  of  Louther  v.  KeUy,  8 
Mod.  115.  All  the  other  cases  which  have  been  reviewed  or  re- 
ferred to  by  the  bar,  in  which  the  action  by  the  third  party  has 
been  sustained,  will  be  found,  I  think,  to  be  cases  in  which  a 
valuable  consideration  moved  from  him,  or  the  money  was  di- 
rected to  be  paid  over  in  discharge  of  a  debt  due  to  him.  Such 
was  the  case  c^  Ward  v.  Bvans,  2  Ld.  Baym.  928;  Israel  v.  D<mg^ 
lass,  1  H.  Bl.  239;-  WesUm  v.  Barker,  12  Johns.  276  [7  Am.  Deo. 
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819],  in  which  last,  howeyer,  Spencer  dissAited  iu  a  strong  opin. 
iqpk  The  whole  of  thesacases  depend  upon  these  legal  principles : 
that  choses  in  action  are  not  assignable;  and  that  no  executoiy 
oonttAct  has  any  force  unless  sustained  by  a  valuable  considera- 
tion. The  first  is  a  rule  of  law  adopted  for  the  prerention  of 
maintenance;  and  though  it  has,  in  modem  times,  been  some- 
what relaxed,  it  is  still  a  ruling  principle.  It  was  early  admit- 
ted, that  an  assignment  for  value  was  good  in  equity;  and  the 
assignee  is  now  also  permitted  to  sue  at  law  in  the  name  of  the 
assignor,  but  he  can  not  sue  in  his  own  name.  Nor  can  the  as- 
signee sue  at  law  or  in  equity,  unless  he  is  an  assignee  for  value, 
as  has  been  already  shown.  The  second  principle  is  universal. 
No  executory  contract  has  any  force,  unless  it  be  for  value;  and 
moreover,  wherever  a  valuable  consideration  is  essential  to  an 
agreement,  the  legal  interest  in  the  simple  contract  resides  with 
the  parly  from  whom  the  consideration  moves,  notwithstanding 
it  may  inure  for  another's  benefit,  or  even  is  to  be  performed  to 
another  person.  From  want  of  attention  to  the  true  principle 
of  the  cases,  there  is  some  apparent  conflict  among  them,  some 
having  gone  farther  than  others  in  encroaching  upon  the  estab- 
lished rules  against  the  assignment  of  choses  in  action.  Thus, 
if  I  deliver  a  sum  of  money  to  B.,  to  pay  over  to  C,  who  is  my 
creditor,  the  money  may  be  sued  for  by  0.  as  money  had  and 
received  to  his  use:  WhecUley  v.  Low,  Cro.  Jac.  668;  corUrxt^ 
Crifford  v.  Berry,  11  Mod.  241.  And  if  I  have  money  belong- 
ing to  B.  and  promise  to  pay  it  for  him  to  C,  he,  C,  may  sue 
for  it  in  his  own  name,  since  by  the  agreement  the  money  has 
changed  owners,  and  I  have  become  C.'s  agent  as  I  was  B.'s 
before:  Surtees  v.  Hubbard,  4  Esp.  203.  This  is  all  dear 
enough:  but  not  content  with  going  thus- far,  it  has  been  de- 
cided, that  if  I  give  goods  of  the  value  of  ten  pounds  to  B. ,  to- 
pay  to  C,  C.  may  sue,  the  parties  having  considered  and  treated 
the  goods  as  money:  1  Boll.  Abr.  32,  pi.  13.  And  where  A.  was 
indebted  to  B.,  and  B.  to  0.,  and  B.  gave  an  order  to  A.  to  pay 
0.,  and  the  order  was  accepted  by  A.,  C.  was  admitted  to  sue 
A.  for  the  amount.  This  case  has  indeed  been  questioned, 
though  I  think  without  sufScient  reason,  since  A.'s  acceptance 
formed  a  new  contract,  for  which  the  transaction  furnished  a 
sufficient  consideration. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  Mrs.  Milne 
had  no  rights  under  this  supposed  contract.  But  if  she  had,  I 
am  still  of  opinion  they  could  only  be  enforced  i&  equity.  For 
it  is  not  perceived,  that  Mrs.  Smitii's  representative  has  no  oon» 


April,  1841.]  Boss  u  Milne.  653 

oem  or  interest  in  the  matter:  he  represents  her  mth  whom  the 
oontract  was  made  by  Ross,  and  from  whom  the  consideration 
moved.  Accordingly,  in  one  case,  where  the  right  of  the  benefi- 
ciary to  sue  was  sustained,  the  right  of  the  promisee  to  sue  was 
also  admitted:  Bell  y.  Cluiplain,  Hard.  321.  But  this  leads  to 
one  of  two  consequences;  either  that  the  recovery  here  would  not 
be  a  bar  to  the  suit  of  the  representative  of  Mrs.  Smith,  or  it 
would  be  a  bar.  If  it  would  not  be  a  bar,  then  the  defendant 
would  be  twice  charged:  if  it  would  be  a  bar,  then  the  repre- 
sentative of  the  promisee  would  be  concluded  by  a  proceeding 
to  which  he  is  no  x)arty.  If,  then,  Mrs.  Milne  has  rights,  it  is 
safest  that  they  be  asserted  in  equity,  where  all  the  parties  can 
be  convened;  or  that,  at  least,  the  suit  should  be  brought 
in  the  name  of  Mrs.  Smith's  administrator,  that,  by  being  a 
party  upon  the  record,  any  controversy  between  him  and  Mrs. 
Milne,  as  to  her  rights,  may  be  collaterally  decided  by  the  usual 
proceedings  in  similar  cases. 

Lastly,  admitting  Mrs.  Milne's  right  to  sue  at  law,  I  do  not 
think  she  can  maintain  debt.  DvUon  and  Wife  v.  Poole^  and  all 
the  cases  founded  on  it,  were  in  assumpsit.  If  entitled  to  sue, 
she  must  sue  upon  the  special  promise  only;  for  Boss  was  never 
her  debtor.  This  distinction,  which  prevails  in  many  cases,  is 
strictly  applicable  here.  Thus,  debt  will  not  lie  against  the  ac« 
ceptor  or  indorser  of  a  bill  of  exchange  (except  by  statute),  but 
the  action  lies  upon  the  special  undertaking.  Nor  will  it  lie  on 
any  collateral  contract,  as  on  a  promise  to  pay  the  debt  of  an« 
other  in  consideration  of  forbearance:  Anonymous,  Hard.  486; 
Bishop  V.  Young,  2  Bos.  &  Pul.  78,  83;  Hard's  case,  1  Salk.  23. 
Nor  will  it  lie  for  a  wager:  Bovey  v.  GasUeman,  1  Ld.  Baym.  69. 
In  this  case,  it  is  clear  that  if  Boss  was  liable  at  all  to  Mrs. 
Milne,  it  was  upon  the  express  contract,  and  not  as  her  debtor, 
which  he  never  was. 

It  only  remains  to  observe,  that  the  want  of  title  in  Mrs. 
Milne  can  not  be  cured  even  by  the  omnipotent  act  of  jeofails. 
That  act  never  could  have  been  designed  to  enable  a  phuntiff  to 
recover  what  by  his  own  showing  belongs  to  another  person. 
The  judgment,  then,  in  this  case,  should  have  been  for  the  de< 
fendant,  nan  obstante  veredicto. 

The  other  judges  ooncurred.  Judgment  reversed,  and  judg^i 
ment  for  Boss,  defendant  below. 

Stakabd,  J.,  absent. 


Thibd  PBBfloir  voB  WHosic  Bbnevit  Oont&aot  IB  Madb  cak  S0B  on  it| 
though  he  Ib  not  present  when  it  is  made:  Schemerham  y.  Vanderhejfdetu  3 
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Am.  Bee.  904;  Smith  v.  Kemper,  6  Id.  708;  AmM  v.  Lfpnan,  0  Id.  154; 
Bodney  v.  ShanJdand,  12  Id.  70;  TuUle  v.  Cotftn,  Id.  691;  Marigny  v.  /^emy, 
15  Id.  172;  Dearborn  v.  Parka,  17  Id.  206;  iTeZ/y  v.  Evans,  24  Id.  325;  Hind 
T.  HoUkhip,  26  Id.  107.  The  priooipttl  caee  is  dted  in  sapport  of  the  pod- 
tion,  that  there  moat  be  a  privity  of  contract  between  plaintiff  and  defend- 
ant, to  render  defendant  liable  to  an  action  by  the  plaintiff  on  a  contract,  in 
MeUen  t.  Whipple,  1  Gray,  821. 


Whbatlby's  Heibs  v.  Oalhoun. 

[13  LnOH,  9M.] 

Bbaltt  Pubghaskd  bt  Two  Jointly  is  not  Pabtnkbship  Faomaaet,  thocigh 
they  are  to  carry  on  the  basineas  of  milling  therewith. 

PuBCHASS  BEING  ON  iNDiYmuAL  Resfonsibilitt  IN  suoH  ▲  Case,  the  pay- 
ment of  one  of  the  inetallmente  out  of  the  partnership  funds  does  not 
convert  the  realty  into  partnership  property. 

Dbxd  or  Tbitst  is  Sufbbior  to  Right  or  Dowbb,  when  it  is  given  to^seoare 
the  payment  of  the  purchase  price. 

Dxbd  or  Tbust  fob  Pbofbbtt  Jointly  Pubghasxd  will  be  continued  for  the 
benefit  of  one  party,  so  far  as  he  has  made  payments  beyond  his  just 
proportion  of  the  debt. 

Right  or  Dowxb  whebe  Pbopebtt  Sold  undeb  Tbust  Deed  would  attach 
to  the  husband's  share  of  the  proceeds  after  the  debt  secured  was  paid. 

Bill  in  chanceiy  by  Mary  Ann  Calhoun,  widow  of  John 
Oalhoun,  against  James  Wheatiey's  heirs,  filaiming  dower. 
Wheatley  and  Calhoun  agreed  to  jointly  purchase  a  tract  of 
land;  Wheatley  to  make  arrangements  with  the  vendor  for 
payment,  and  Calhoun  subsequently  to  pay  Wheatley.  The 
land  was  all  conveyed  to  Wheatley,  who  never  conveyed  to 
Calhoun  the  latter's  share.  A  piece  of  property  called  the  New 
Mills,  and  two  hundred  acres  of  land  adjoining,  were  about  to 
be  sold,  and  Calhoun  and  Wheatley  entered  into  an  agree- 
ment to  jointly  purchase  it,  and  did  purchase  it.  The  purchase 
money  was  to  be  paid  in  installments.  To  secure  these,  the  pur- 
chasers were  to  give  their  bonds  and  to  execute  a  deed  of  trust 
of  the  premises  to  one  Roberts.  This  deed  of  trust  was  exe- 
cuted in  March,  1824.  Their  wives  did  not  join  in  the  deed. 
Calhoun  had  paid  some  money  on  the  first  agreement  to  Wheat- 
ley,  but  it  was  agreed  between  them  that  Wheatley  should  take 
back  the  land,  and  the  amount  paid  by  Calhoun  should  be 
credited  to  his  share  of  the  purchase  money  of  the  New  Mills. 
Wheatley  and  Calhoun,  after  purchasing  the  New  Mills,  for 
several  years  carried  on  the  business  of  milling.  The  greater 
part  of  the  first  installment  was  paid  from  the  proceeds  of  the 
business,  and  to  meet  the  other  installments  they  borrowed 
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money  from  the  Fredericksburg  bank,  on  their  own  notes. 
These  notes  were  renewed  from  time  to  time  till  after  the  disso- 
lution of  the  partnership,  when  Wheatlej  and  his  wife  and 
Oalhoun  joined  in  a  deed  of  the  New  Mills  and  the  land  to 
a  trustee,  to  sell  the  property  and  apply  the  proceeds  in  dis- 
charge of  the  debt  due  the  bank.  Calhoun's  wife  positiyely  re- 
fused to  join  in  the  conveyance.  Under  this  deed  the  property 
was  sold,  and  Wheatley,  for  a  fair  price,  became  the  purchaser. 
He  held  the  land  till  his  death,  and  the  widow  of  Calhoun 
brought  this  suit  against  his  heirs  to  recover  dower  of  her  hus- 
band's portion  of  the  first  tract  purchased,  and  of  his  part  of 
the  New  Mills  and  the  land  surrounding  it.  She  was  allowed 
dower  of  both  tracts;  from  this  decree  the  defendants  appealed. 

ifbrson,  for  the  appellants. 

Monowre  and  Bobinson,  covira. 

TuoEEB,  P.  This  cause  has  been  argued  with  very  great  abil- 
ity by  the  counsel  on  both  sides,  and  the  court  is  much  indebted 
to  them  for  the  light  which  has  been  shed  upon  the  various 
points  in  the  case. 

The  appellee's  claim  of  dower  in  the  New  Mills,  etc.,  is  con- 
tested, first,  because,  as  is  alleged,  the  property  was  purchased, 
held,  used,  and  paid  for,  as  partnership  property;  and  therefore 
was  chargeable  with  partnership  liabilities,  and  properly  to  be 
regarded  as  personal  estate,  not  liable  to  any  dower  right  of 
Cidhoun's  widow.  Whatever  doubts  may  have  heretofore  existed, 
as  to  the  light  in  which  real  property  is  to  be  considered,  when 
bought  and  used  by  a  commercial  partnership  for  the  purposes 
of  the  concern,  it  is  now  well  settled,  that  it  is  to  be  looked 
upon  as  forming  a  part  of  the  partnership  funds.  Such  is,  at 
present,  the  received  doctrine  in  England:  FhiUipa  v.  FhiUips, 
1  My.  &  K.  649;  Broom  v.  Broom,  3  Id.  443;  BandaU  v.  Ban- 
daU,  7  Sim.  271;  7  Cond.  Eng.  Ch.  208;  9  Id.  118;  10  Id. 
52;  and  so  this  court  has  decided:  Pierce's  Adm'r  v.  Trigg's  Heirs, 
10  Leigh,  406.  In  the  present  case,  however,  I  look  upon  the 
partnership  as  not  comprehending  the  mills  and  land:  I  con* 
sider  Wheatley  and  Calhoun  as  joint  owners  of  the  realty,  and 
partners  only  in  the  milling  business  carried  on  upon  the  prop- 
erty. There  may,  indeed,  be  partnerships  in  the  business  of 
milling,  or  mining,  or  farming;  but  unless  the  intent  of  the 
joint  owners  to  throw  their  real  estate  into  the  fund  as  partner- 
ship stock,  is  distinctly  manifested,  or  unless  the  real  property 
is  bought  out  of  the  social  funds,  for  partnership  puxposee,  ii 
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must  still  retain  its  character  of  realfy.  €k>nsid6ring  the  part- 
nership as  a  third  person,  the  titles  of  the  individual  partners 
can  not  be  passed  to  it,  perhaps,  without  yiolating  the  statute 
of  frauds,  unless  it  be  by  express  agreement  in  writing,  or  un- 
less, by  purchasing  with  partnership  funds,  an  impUed  trust  is 
raised  in  its  favor.  In  this  case,  I  see  nothing  from  whence  to 
infer,  that  there  was  any  design  on  the  part  of  these  joint  pur- 
chasers to  convert  their  real  estate  into  partnership  stock;  nor 
am  I  better  satisfied,  that  the  property  was  purchased  with,  or 
paid  for  out  of,  partnership  funds.  To  raise  a  trust  by  such  pur- 
chase, it  must  have  been  made  at  the  time  with  partnership 
funds,  or  on  partnership  responsibility.  The  payment,  inci- 
dentally, out  of  those  funds,  of  an  installment  due  upon  an  an- 
tecedent contract  on  individual  responsibility,  can  not  raise 
such  a  trust,  or  give  title  to  anything  but  reimbursement.  Now, 
here,  the  purchase  was  on  individual  responsibilities.  The 
parties  gave  their  bonds,  which  bound  each  and  his  heirs  for  his 
own  part,  as  between  themselves,  though  both  were  bound  for 
the  whole  to  the  vendor.  The  payments,  therefore,  if  they  had 
been  made  with  the  partnership  funds,  would  not  have  converted 
the  land  into  partnership  property.  But  the  payments  were,  in 
fact,  ultimately  made  by  Wheatley  himself,  whose  right  to  reim- 
bursement rests  on  principles  wholly  different. 

This  brings  us  to  the  second  point;  and  here,  I  think  it  clear, 
that  the  deed  of  trust  of  Wheatley  and  Calhoun  to  Roberts  of 
March,  1824,  was  paramount  to  the  widow's  right  of  dower. 
Though  it  does  not  appear  to  have  been  executed  at  the  same 
time  with  the  deed  of  conveyance  to  them,  yet  it  was  so  oon-» 
tracted  for,  and  the  two  instruments  must  therefore,  in  equity, 
be  regarded  as  parts  of  the  same  transaction:  Gilliam  v.  Moore, 
4  Leigh,  30  [24  Am.  Dec.  704].  The  dower  right  of  the  wife 
must,  therefore,  be  subordinate  to  the  deed  of  trust. 

Next,  it  is  to  be  seen  whether  that  deed  of  trust  is  yet  in  force. 
It  would  seem  to  be  so  in  the  strictest  sense,  for  the  whole  pur- 
chase money  has  not  even  yet  been  paid.  But  even  if  it  had 
been,  I  should  be  clearly  of  opinion,  that  it  was  kept  alive  for 
the  benefit  of  Wheatley,  so  far  as  he  has  made  payments  beyond 
his  just  proportion  of  the  debt.  Admitting  (what  I  am  not  yet 
disposed  to  concede)  that  when  a  surety  pays  off  a  bond,  there 
is  nothing  to  which  he  can  be  substituted,  as  the  security  is 
gone,  yet  the  same  inference  can  not  be  drawn  in  relation  to  a 
deed  of  trust.  If  the  surety  for  the  debt  has  paid  it,  still  the 
title  is  outstanding  in  the  trustee,  and  is  in  the  power  of  a  court 
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of  equity,  which  will  apply  it  to  his  indemnification.  The  tech- 
nical objection  that  the  remedy  is  gone,  and  there  is  nothing  to 
assign,  can  not  prevail;  and  the  court  will  act  upon  the  conscience 
of  the  trustee,  and  compel  him  to  execute  the  trust  for  the  liene« 
fit  of  him  who  stands  in  the  shoes  of  the  creditor. 

Had  the  sale,  then,  been  under  the  first  deed  of  trust  of  March, 
1824,  there  would,  I  think,  be  an  end  of  the  case.  But  it  was 
not;  and  of  course,  the  equity  of  redemption  under  that  deed 
has  never  been  foreclosed,  as  to  any  rights  of  the  widow.  She 
was,  without  question,  entitled  to  dower  in  that  equiiy  of  re- 
demption, to  the  extent  to  which  her  husband  Calhoun  had 
made  payment  of  his  proportion  of  the  purchase  money.  In 
other  words,  if  upon  a  sale,  there  should  be  an  excess  over  and 
above  the  debt  secured,  that  excess,  being  the  measure  of  the 
equiiy  of  redemption,  would  belong  to  Calhoun  and  Wheatley, 
in  the  proportions  in  which  they  have  paid  the  purchase  money, 
and  Calhoun's  widow  would  have  her  dower  in  her  husband's 
portion. 

With  this  view  of  the  case,  I  am  of  opinion,  that  if  Mrs.  Cal- 
houn shall  ask  a  resale  of  the  trust  property,  she  will  be  entitled 
to  it;  and  if  there  be  an  excess  over  and  above  the  purchase 
money,  she  will  be  entitied  to  her  dower  interest  out  of  Cal- 
houn's portion  of  it.  In  the  event  of  such  claim  being  asserted, 
accounts  should  be  directed  to  ascertain  what  proportion  of  the 
purchase  money  has  been  paid  by  Calhoun,  what  out  of  the 
partnership  funds,  and  what  by  Wheatiey,  it  being  obvious,  I 
think,  that  Wheatiey,  if  he  has  overpaid,  is  entitied,  by  substi- 
tution, to  resort  to  the  deed  of  trust  for  reimbursement. 

The  other  judges  concurred. 

The  decree  of  this  court  declared,  that  on  the  joint  purchase 
by  Wheatiey  and  Calhoun  of  the  New  Mills  and  two  hundred 
acres  of  land,  a  contingent  right  of  dower  in  a  moieiy  thereof 
accrued  to  the  wife  of  Calhoun,  subordinate,  however,  and  sub- 
ject to  the  lien  for  the  purchase  money;  and  had  that  lien  been 
discharged  by  the  payment,  by  Uie  purchasers  respectively,  of 
moieties  of  the  purchase  money,  the  dower  right  would  have  pre- 
vailed over  any  claim  of  the  surviving  partner  for  a  general 
balance  on  the  settiement  of  the  partnership  accounts.  That 
the  lien  for  the  purchase  money  being  an  express  term  of  the 
contract  of  purchase,  was  paramount  to  the  claim  of  dower,  the 
efficacy  of  which  lien  in  overreaching  the  dower  right,  was  in  no 
degree  impaired  by  the  delay  in  executing  the  deed  of  trust. 
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whereby  ihe  purchase  money  was  stipulated  to  be  secured;  and 
that  deed  being  executed  in  fulfillment  of  one  of  the  stipulationa 
of  the  contract,  has,  in  respect  to  the  dower  right  in  question, 
the  same  effect  in  equity,  to  all  intents,  as  if  executed  wno  flata 
with  the  conveyance  to  Wheatley  and  Oalhoun.  That  so  &r  as 
either  of  the  joint  purchasers,  Wheatley  or  Calhoun,  shall  have 
paid  more  than  a  moiety  of  the  purchase  money,  or  so  far  as  the 
purchase  money  may  have  been  paid  by  the  partnership  of 
Wheatley  k  Calhoun,  the  deed  of  trust  to  secure  the  purchase 
money  stands  as  a  securify  for  the  partner  or  the  partnership; 
and  tiie  partner,  or  the  pturtnership,  is  entitled  to  be  subrogated 
thereto,  for  reimbursement;  and  to  these  rights,  so  far  as  Wheatley 
is  interested  in  them,  the  dower  right  is  subordinate;  so  that  it  at- 
taches only  to  one  moiety  of  the  surplus  after  satisfying  the  claim 
of  Wheatley  for  payment  of  the  purchase  money  made  by  himself, 
or  by  the  partnership  of  Wheatley  k  Calhoun.  That  this  claim 
of  dower  in  property  of  the  nature  of  an  equiiy  of  redemption, 
has  not  been  foreclosed  by  the  sale  under  the  deed  of  trust  of 
May,  1830,  to  indemnify  the  indorsers  of  the  notes  of  Wheat- 
ley  k  Calhoun,  which  were  originally  given  to  provide  the 
means  of  paying  the  latter  installments  of  the  original  purchase 
money;  and  the  appellee  has  still  the  right  to  have  a  resale, 
should  she  think  proper  to  claim  it,  and  to  have  dower  of  the 
moiely  of  excess  of  the  sum  produced  by  such  resale,  above  the 
amount  which,  on  the  taking  of  the  proper  accounts,  may  appear 
to  be  necessary  to  discharge  the  claims  of  Wheatley  for  the  pay- 
ments on  account  of  the  purchase  money,  made  by  himself  or 
the  partnership  of  Wheatley  k  Calhoun.  And  that  the  appellee 
is  not  entitled  to  dower  in  the  two  hundred  and  tweniy-one 
acres  of  land  her  husband  contracted  to  purchase  of  Wheatley 
by  the  articles  of  October,  1822,  the  contract  therefor  never  having 
been  carried  into  effect,  and  the  same  having  been  rescinded  and 
abandoned,  while  it  was  yet  wholly  executory,  and  before  the 
payment  of  the  purchase  money  was  completed,  or  the  legal  or 
equitable  possession  or  seisin  of  the  land  acqtiired  by  the  pur- 
chaser. And  that  the  decree  of  the  circuit  superior  court  was 
erroneous.  Therefore,  it  was  reversed  with  cosi»,  etc.  And  the 
cause  was  remanded  for  further  proceedings  to  be  had  therein 
according  to  the  principles  above  declared;  and  in  case  the  ap- 
pellee should  not,  within  a  reasonable  time,  choose  to  assert  her 
claim  to  dower  on  those  principles,  and  to  that  end,  ask  a  refer- 
ence to  a  commissioner  to  take  the  proper  accounts,  then  hef 
bill  to  be  dismissed,  but  without  costs. 
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Pabtztebship  Intebxhts  nr  Bbaltt:  The  Uw  of  portnenhip  does  not 
apply  to  realty:  Coles  v.  Colu,  8  Am.  Bee.  231;  partaera  are  tenants  in  oom- 
mon  of  land:  Baher  y.  Wheeler,  24  Id.  66;  the  title  to  real  estate  bonght  with 
partnership  funds,  vests  in  the  separate  partners  as  joint  owners,  and  any  one 
may  sell  his  nndivided  share:  Baea  t.  Baimoe,  29  Id.  463.  Beal  estate  oaa 
only  become  partnership  property  by  deed,  or  other  writing  properly  reoorded» 
indlcatiDg  an  intention  to  make  it  sneh:  Hale  t.  Henrie,  27  Id.  289. 

Widow  kot  Emtitlkd  to  Down  whxbx  Husband  Mobtoaois  Lahd  or 
conveys  it  to  trustees  to  secure  the  porchase  money:  ffolbrook  v.  i^lniuy,  8 
Am.  Dec.  243;  Bird  v.  Oardner,  6  Id.  137;  Stow  t.  TU%,  8  Id.  206;  MeCkmie^ 
T.  €Mme9,20ld,  434;  QiUiam Y.Moore,  24Id.  704. 
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laoAor  n  Adibmbd  Whbn  the  parent,  who  gives  the  legacy  aftanravda 

npon  the  child's  marriage,  makes  an  advance  to  her  in  the  nateie  of  a 

portion. 
DoonuHB  or  ADKMPnoir  Applus  to  Bbquxsis  or  BBAX/rr  as  wall  as  to 

bequests  of  personalty  (Tuoxxb,  P.,  dissenting). 
Dbvibb  or  RxAUTT  IB  APBmfHD  Whbn  the  testator  on  the  marriage  of  the 

devisee  advanced  her  another  equally  large  tract  of  land  as  a  portum 

(TuoKBB,  P.,  dissenting). 

Pxteb  Hansbbouoh  bequeathed  to  his  granddanghter,  Maria 
Hansbrough,  certain  negroes  and  personal  properly,  and  a  sixUi 
of  a  large  tract  of  land.  Maria  was  about  to  be  married  to 
Hooe,  and  he  (Hooe)  proposed  to  the  testator  that  he  settle  cer- 
tain property,  consisting  of  negroes  and  land,  upon  Maria  and 
her  children.  The  testator  at  first  refused,  saying  he  had  suffi- 
ciently provided  for  her  in  his  will,  at  the  same  time  reading  it. 
Aiter  some  persuasion,  however,  he  agreed  to  settle  on  her  another 
tract  of  land,  large  as  the  one  she  would  have  taken  under  the 
will,  several  negroes,  and  a  sum  of  money.  The  testator  died, 
and  his  executors  executed  the  agreement  for  marriage  settle- 
ment. The  bill  was  exhibited  in  ihe  superior  court  of  chancery 
of  Fredericksburg,  and  thence  removed  to  the  circuit  superior 
court  of  Spottsylvania  by  Hooe  and  Maria,  his  wife,  against  the 
representatives  of  Peter  Hansbrough  to  recover  the  property 
bequeathed  Maria  by  the  will.  The  court  held  that  the  legacies 
of  personally  were  adeemed,  but  that  she  was  entitled  to  her 
share  of  the  real  estate,  and  decreed  accordingly;  from  which 
decree  defendants  appealed. 

height  for  the  appellants. 

PaUon^  contra. 
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Oabexx,  J.  The  question  in  ibis  case  is,  whether  the  legacies 
and  devifies  given  by  the  will  of  Peter  Hansbrongh  to  his 
granddaughter,  Maria  Hansbrongh  (now  Mrs.  Hooe),  were  re« 
▼oked,  adeemed,  or  satisfied,  by  the  subsequent  advantement 
in  real  and  personal  property,  made  to  her  by  him,  on  her  mar- 
riage to  Mr.  Hooe.  The  doctrine  upon  this  subject,  so  far  as 
relates  to  legacies,  was  veiy  concisely,  but  lucidly  laid  down  by 
Lord  Eldon  in  Trimmer  y.  Baiifne,  7  Yes.  508.  He  says:  '<  The 
rule  is  settled,  that  where  a  parent,  or  person  in  loco  parenHs^ 
gives  a  legacy  as  a  portion,  and  afterwards,  upon  marriage  or 
any  other  occasion  calling  for  it,  advances  in  the  nature  of  a 
portion  to  that  child,  that  will  amount  to  an  ademption  of  the 
gift  by  the  will,  and  this  court  will  presume  he  meant  to  satisfy 
the  one  by  the  other."  This  rule  was  fully  considered,  reoog- 
niaed,  and  acted  on  by  this  court  in  the  case  of  Jones  v.  Miuon, 
6  Band.  677  [16  Am.  Dec.  761.]  I  am  clearly  of  opinion,  that 
this  rule  is  applicable  to,  and  is  decisive  of,  this  case,  so  far  as 
respects  the  legacies  of  slaves  and  other  personal  property;  and 
oonsequentiy,  that  the  decree  as  to  those  subjects  is  correct. 

The  question,  whether  the  devises  of  real  estate,  also,  were 
revoked,  adeemed,  or  satisfied,  by  the  subsequent  advancement, 
is  attended  with  more  difficulty.  After  much  reflection,  how- 
ever, I  have  come  to  the  conclusion,  that  this  question,  likewise, 
is  to  be  determined  in  the  affirmative. 

It  is  said  that  no  case  has  occuired  in  which  the  doctrine  of  the 
ademption  of  legacies  has  been  extended  to  devises  of  real  estate. 
This  is  true.  But  it  is  equally  true,  that  there  is  no  case,  in 
Virginia  at  least,  deciding  that  the  doctrine  is  inapplicable  to 
such  devises.  The  question  is  now  &irly  presented,  for  the  first 
time,  and  we  must  meet  it.  The  novelty  of  a  question  is  well 
calculated  to  inspire  caution  and  circumspection,  but  is  not 
sufficient  to  control  our  judgment.  New  cases  are  perpetually 
occurring;  but  they  can  be  correctiy  decided,  only  by  the  appli- 
cation of  old  and  well-established  principles.  The  case  of  Jones 
V.  Mason  was  a  new  one:  nothing  like  it  could  have  occurred  in 
England;  nor  had  such  case  ever  been  presented  to  our  own 
courts.  It  was  there  decided,  for  the  first  time,  that  a  specific 
legacy  of  slaves,  given  as  a  portion,  was  adeemed,  in  part,  by  a 
subsequent  advancement  of  other  slaves,  made  and  intended  by 
the  testator,  in  lieu  of  certain  of  his  slaves  given  by  the  will.  It 
was  thus  decided,  because,  according  to  the  practice  in  our  coun* 
try,  it  had  become  common  for  parents  to  provide  portions  for  their 
ohildren  by  a  bequest  of  slaves,  and  because  it  was,  on  pxinciple. 
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tm  just  and  proper  that  suoh  portions  should  be  adeemed  and 
satisfied  bj  a  subsequent  adTonoe  of  otiher  slaves  in  lien  thereof , 
as  if  the  portion  provided  by  the  will,  and  that  provided  by  the 
subsequent  advancement,  had  both  consisted  of  money.  It 
seems  to  me,  that  this  principle  is  quite  as  applicable,  in  this 
country,  to  a  portion  by  will  consisting  of  lands;  for  it  is  well 
known,  that  it  is  almost  as  common  to  provide  portions  for 
children  by  a  devise  of  lands,  as  to  provide  them  by  a  bequest 
of  slaves;  and,  as  far  as  my  observation  has  extended,  it  is  more 
common  to  provide  them  in  lan^s,  than  in  money:  whereas,  in 
England,  it  is  veiy  rare  that  younger  children  are  advanced 
otherwise  than  in  money.  Our  legislature  has,  in  many  cases, 
manifested  a  disposition  to  break  down  the  distinction,  which 
formerly  existed,  between  real  and  personal  estate.  Thus,  in 
case  of  intestacy,  the  real  and  personal  estate  will,  with  a  vexy 
few  exceptions,  go  to  the  same  persons;  and  an  advancement  ot 
real  estate  is  to  be  brought  into  hotchpot  in  the  distribution  of 
])ersonalfy,  and  an  advancement  of  personalty  is  to  be  brought 
into  hotchpot  in  the  division  of  the  real  estate. 

It  seems  to  me,  that  in  relation  to  the  subject  now  before  us, 
the  nature  of  the  estate  given,  whether  real  or  personal,  is  a 
matter  of  no  consequence.  The  object  for  which  it  is  given,  is 
the  thing  to  be  attended  to.  If  it  be  given  as  a  portion  for  the 
child,  whether  it  be  realty  or  personalty,  it  ought  to  be  adeemed 
by  a  subsequent  advancement  made  by  the  parent  in  lieu  of  the 
legacy.  Now,  in  the  case  before  us,  it  is  impossible  to  look  at 
the  &cts,  and  not  to  see  that  the  legacies  and  devises  in  the  will 
were  intended  as  a  portion;  and  it  is  equally  impossible  not  to 
see  that  the  provision  by  the  advancement,  on  the  marriage,  was 
intended  by  Mr.  Hansbrough  to  be  in  Ueu  of,  and  not  in  addi- 
tion to,  the  provision  made  by  the  will.  What  is  to  prevent  us 
from  applying  to  this  case  the  same  principle  of  equity  that  was 
applied  in  the  case  of  Jones  v.  Maaonf  I  hope  I  have  shown, 
that  there  is  nothing  in  the  objection  as  to  the  novelty  of  the 
case.  It  is  contended  for  the  appellees,  that  our  hands  are  tied 
up  by  our  statute  concerning  wills,  which,  after  prescribing  the 
manner  in  which  a  will  of  lands  shall  be  made,  declares,  that 
**  no  devise  so  made,  or  any  clause  thereof,  shall  be  revocable 
but  by  the  testator  or  testatrix  destroying,  canceling,  or  oUii^ 
exating  the  same,  or  causing  it  to  be  done  in  his  presence,  or  by 
a  subsequent  will,  codicil,  or  declaration  in  writing,  made  as 
aforesaid."  But,  as  Judge  Oreen  observed,  in  Jiynes  v.  Mar 
son,  this  daose  is  the  same  in  effect  with  the  clause  in  the 
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statute  of  1748,  whidi  was  taken  from  the  twenty-seoond  seo- 
tion  of  the  English  statute  of  frauds,  29,  o.  2,  and  which  pro- 
Tides,  that ''  no  will  in  writing,  or  any  devise  therein  of  chat- 
tels, shall  be  revoked  by  a  subsequent  will,  codicil,  or  declaration, 
unless  the  same  be  in  writing."  The  statute  of  frauds,  however, 
has  never  been  held,  in  England,  to  prohibit  the  revocation, 
either  of  wills  of  land  or  of  personalty,  by  implications  founded 
on  events  subsequent  to  the  making  of  the  will.  And  in  the 
case  of  Wilcox  v.  Bootes^  1  Wash.  140,  it  was  expressly  decided, 
that  the  subsequent  marriage  of  the  father,  and  the  birth  of  a 
child,  was  an  implied  revocation  of  a  will,  even  at  law,  both  aa 
to  real  and  personal  estate.  I  see  no  objection  to  extending  the 
principle,  at  least  in  equity,  to  an  implied  revocation  by  a  sub- 
sequent advancement,  made  and  intended  by  the  testator  in  lien 
of  the  provision  made  by  the  vnll.  The  £ftct  that  a  legatee  of 
personal  property  can  recover  his  legacy  only  in  a  court  ol 
equity,  while  a  devisee  of  lands,  taking  the  leged  title,  may  re- 
cover in  a  court  at  law,  seems  to  me  to  make  no  matierial  differ- 
ence in  the  case.  It  very  often  happens,  that  the  legal  title  is 
in  one  person,  while  the  equitable  is  in  another;  and,  in  such 
cases,  it  is  competent  to  a  court  of  equity  to  prevent  the  asser- 
tion, or  enforce  the  surrender,  of  the  legal  title. 

I  am  of  opinion  to  reverse  the  decree,  so  far  as  it  ptdrports  or 
iatends  to  give  to  the  appellees  any  portion  of  the  real  estate; 
and  to  dismiss  the  bill. 

Bbooex,  J.,  concurred. 

'  TuoKXB,  P.  If  there  can  be  a  case  in  whidia  grand&ther  can 
place  himself  in  loco  parentis  in  relation  to  his  grandchildren,  of 
which  there  is  no  reasonable  doubt,  this  is  such  a  case.  John 
Hansbrough,  the  son  of  the.  testator,  being  dead,  his  children 
are  taken  into  the  family  of  the  grandfather  and  receive  their 
nurture  and  education  from  him;  and  by  his  vnll,  he  places 
them  in  the  position  of  children,  by  devises  and  bequests  6f  real 
and  personal  properly  to  be  divided  among  them  and  his  sons 
and  daughters,  giving  them  the  share  of  their  deceased  father. 
The  bequests  to  them  are  not  of  independent  and  substantive 
legacies,  which  might  be  deemed  an  emanation  from  his  mere 
bounty;  but  it  is  a  partition  among  his  living  children  and  the 
children  of  a  deceased  son,  of  his  entire  estate.  For  although 
some  of  the  clauses  of  the  vnll  contain  devises  and  bequests  of 
distinct  and  separate  property  to  be  divided  among  them,  yet 
there  are  others,  in  which  other  portions  of  the  estate  are  given 
to  the  children  and  grandchildren  together,  to  be  divided  equally 
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amongst  them,  except  that  the  grandohildien  aze  to  take  the 
portion  of  their  &ther.  And  the  whole  will,  taken  together^ 
shows  Teiy  distinctly  that  it  was  the  testator's  design  that  his 
grandchildren  should  have  what  his  son  John  would  have  had. 
He  has  thus  placed  them  in  loco  fiiiorum^  and  by  consequence 
places  himself  in  loco  parentis, 

I  am  not  less  satisfied  that  the  intention  of  Peter  Hansbrough^ 
the  testator,  was  that  the  settlement  made  upon  the  marriage  of 
his  granddaughter  Maria  should  be  a  satisfaction  of  what  he 
had  given  her  by  his  will.  He  did  not  design  a  double  portion 
for  her.  The  peremptory  siyle  of  Mr.  Hooe's  communication 
was  in  no  wise  calculated  to  conciliate  the  grandfather,  and  toin« 
duce  him  to  give  to  this  daughter  of  his  son  John  twice  as  much  as 
to  her  brothers  and  sisters.  The  facts  proved  establish  the  refusal 
in  the  first  instance,  and  the  reluctance  throughout,  of  the  tes- 
tator, to  enter  into  the  marriage  agreement.  He  produced  his  will 
and  insisted  on  its  provisions  as  being  sufficient.  But  the 
matter  was  pressed  upon  him,  and  he  at  length  assented.  We 
see  in  this  no  evidence  of  a  disposition  to  add  to  what  he  had 
given  by  the  will.  On  the  contrary,  as  I  understand  the  trans- 
action, he  on  his  part  was  unwilling  to  bind  himself  by  contract 
to  do  that  which  he  had  already  done  by  his  will,  and  thus  to  take 
from  himself  that  power  of  revocation  which  the  circumstances 
of  the  case  or  his  own  natural  disposition  might  have  made  it 
desirable  to  retain.  Mr.  Hooe,  on  the  other  hand,  was  prob- 
ably unwilling  to  subject  himself  to  the  caprices  of  the  old  man, 
and  may  have  been  desirous  to  make  the  advancement  (which 
seems  to  have  been  a  mie  qua  non)  as  irrevocable  as  the  marriage 
tie,  by  which  he  was  to  be  indissolubly  botmd.  This,  I  take  it, 
was  the  real  matter  of  difference;  nor  does  there  appear  to  be  the 
least  reason  for  believing  that  either  of  the  parties  thought  of  the 
provisions  of  the  settiement  being  cumulative,  instead  of  a  mere 
substitute  for  the  provisions  of  the  will. 

Now,  it  is  an  established  principle,  that  when  a  parent,  or  per- 
son in  locoparenHSf  gives  a  legacy  as  a  provision,  and  afterwards 
upon  marriage,  or  upon  any  other  occasion  calling  for  it,  he 
makes  an  advance  in  the  nature  of  a  portion  to  that  child,  that 
will  amount  to  an  ademption  of  the  gift  by  will:  IHmmer  v. 
Bayne,  7  Yes.  608;  Monck  v.  Monck,  1  Ball.  &  B.  298.  Was 
the  marriage  settiement,  as  it  is  called,  such  an  ademption? 
The  court  below  considered  it  as  such,  as  to  the  whole  of  the 
provisions  of  the  will  except  the  land;  but  it  held  the  devise  oi 
the  land  to  be  unrevoked  by  the  subsequent  contract. 
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Was  the  devise  of  the  land  zeToked  or  adeemed  by  the  nuu^ 
riage  eeitlement?  I  oonoar  with  the  court  below,  in  tliinTriiig'  it 
was  not.  It  is  conceded,  that  there  is  no  instance  in  the  Eng- 
lish books  or  our  own,  of  each  a  zeTocation.  A  gift  or  sale  of 
the  devised  subject  is  indeed  an  ademption,  because  the  thing 
itself  isgone.  It  is  takenaway  by  theactof  the  testator  himself, 
whose  power  of  disposition  is  not  restrained  by  his  will.  But  the 
gift  of  other  land  can  not  in  like  manner  operate  an  ademption, 
because  the  land  devised  is  not  taken  away.  It  is  left  for  the 
will  to  operate  upon;  and  to  permit  the  gift  of  other  land  to 
effect  an  ademption,  would  be  to  construe  such  gift  as  evidencing 
Vbe  animus  revocandi,  which  the  statute  has  provided  shall  only 
be  declared  by  a  subsequent  veill,  codicil,  or  declaration  in  writ- 
ing, made  in  the  manner  in  which  a  will  of  lands  is  required  to 
be  made.  There  are,  indeed,  two  ways  by  which  a  devise  of 
lands  may  be  rendered  nugatory  or  may  be  avoided:  either  by 
taking  away  the  subject,  so  that  the  will  though  unrevoked  has 
nothing  to  operate  on;  or  by  revoking  the  clause,  so  that, 
although  the  subject  remains,  there  is  no  veill  to  dispose  of  it. 
But  a  gift  of  other  land  can  not  operate  to  adeem,  since  the  land 
devised  is  left  for  the  will  to  operate  on;  nor  can  it  operate  to 
rsvoke,  because  rcTocation  can  only  be  according  to  the  statute. 

It  is  said,  however,  that  notwithstanding  the  statute,  there 
may  be  implied  revocations.  This  can  not  be  denied;  but  it  may 
be  confidently  affirmed,  that  there  is  no  case  in  which  a  devise 
to  a  child  of  one  tract  of  land  has  been  held  to  be  impliedly  re- 
voked by  the  gift  of  another.  How  far  it  was  legitimate  to  set 
up.  any  implied  limitation  in  the  teeth  of  the  statute,  may  not 
now  be  questioned.  We  are  bound  by  adjudications  in  this  re- 
spect which  we  may  not  disregard.  But  where  no  precedent 
commands  us  to  set  the  statute  at  defiance,  we  should  steadfastly 
adhere  to  its  veise  and  salutary  provisions. 

Again,  it  is  said,  that  by  the  rules  of  equity  an  advance  to  a 
portioned  legatee  is  to  be  taken  as  satisfaction.  But  these  rules 
do  not  extend  to  the  realty.  They  are  rules  for  the  personalty, 
over  which  the  control  of  equity  is  entire.  The  subjects  of  leg- 
acies and  distribution  are  within  its  peculiar  jurisdiction.  The 
legatee  acquires  no  legal  titie  by  the  veill,  and  distribution  can 
only  be  obtained  through  a  court  of  chancery.  That  court,  ao- 
cordingly,  can  make  and  has  made  certain  rules  on  this  subject, 
which  must  now  be  followed.  But  the  realty  devised  is  not 
vrithin  its  grasp.  A  devise  passes  the  legal  titie  to  the  devisee, 
and  the  question  of  rcTocation  is  for  a  court  of  law.    Had  Hooe 
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and  Tvife  institated  their  ejecianent  for  the  land  devised,  no 
question  of  their  title  could  have  been  raised.  In  Tain  would 
the  defendants  have  set  up  the  gift  of  other  land  as  a  revocation 
of  the  devise.  It  could  not  be  pretended  to  have  that  operation 
in  a  court  of  law;  and  it  is  equally  dear  that  equity  must  follow 
the  law  in  deciding  the  question  of  revocation. 

It  seems  to  be  supposed,  however,  that  as  the  contract  in  this 
case  is  not  executed  but  ezecutoiy,  a  specific  execution  would 
not  be  decreed  except  upon  the  terms  of  releasing  the  interests 
under  the  will.  Whether  this  be  so  or  not,  it  may  not  in  this 
case  perhaps  be  proper  to  decide,  as  the  bill  is  filed  not  to  cany 
mto  execution  the  marriage  settlement,  but  to  enforce  the  righto 
of  the  plaintiffs  under  the  will.  But  if  the  question  were  be> 
fore  us,  I  should  hesitote  to  accede  to  the  proposition.  Con- 
tracto  of  marriage  can  not  be  regarded  as  standing  upon  the 
ordinary  footing  of  other  contracts  as  to  specific  execution. 
When  the  marriage  has  taken  place,  there  must  be  specific  exe- 
cution, unless  there  be  fraud.  Unreasonableness  or  delay,  or 
any  of  the  usual  grounds  of  opposition,  would  seem  inadequate 
to  bar  a  decree  for  specific  performance  when  the  irreversible 
execution  of  it  by  marriage  has  once  taken  place.  The  parties, 
by  that  act,  are  placed  in  a  situation  in  which  the  itabjui  quo  ante 
has  become  impossible  forever.  Specific  execution,  from  the 
moment  of  consummation,  seems  to  be  inevitable  for  the 
purposes  of  justice.  I  except,  as  of  course,  matters  of  fraud 
or  of  contract.  If,  for  instance,  in  this  case  the  agreement  had 
been  obtained  by  fraud,  or  if  Hooe  and  wife  had  agreed  that 
her  rights  under  the  will  should  be  given  up  in  consideration 
of  the  settlement,  a  case  would  certainly  be  presented  in  which 
a  court  of  equity  would  compel  the  necessaxy  releases  to  effect- 
uate justice.  But  that  can  not  be  in  the  case  as  it  stands. 
There  is  no  proof  of  fraud,  whatever  we  may  think  of  the  un- 
usually peremptoiy  requisition  of  the  intended  husband.  Nor 
is  there  any  proof  that  he  even  knew  of  the  provision  by  will, 
and  much  less  that  he  agreed  that  one  provision  should  be  sub- 
stituted for  the  other.  Upon  what  ground,  then,  could  a  court 
of  equity  take  away  the  settlement  righto  of  Hooe,  unless  he 
would  relinquish  the  testomentary  righto  of  Maria  Hansbrough 
in  the  lands  devised  to  her,  when  neither  she  nor  her  intended 
husband  ever  assented  to,  or  so  tmderstood,  the  contract  of 
marriage?  There  can,  I  think,  be  no  sound  reason  for  doing 
so,  and  if  the  question  was  fairly  presented  by  the  record,  I 
should  incline  to  decide  it  in  the  negative.    With  these  views,  I 
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am  of  opimon  to  a£Snn  the  decree  so  for  as  respects  ihe  real  es- 
tates devised  by  Hansbrongh  to  the  female  plaintiff. 

We  aze  next  to  inquire,  whether  the  oonrt  erred  in  t^t^^^nng 
the  bequests  of  personal  estate  to  Maria  Hansbroogh  to  hare 
been  adeemed  and  satisfied  by  the  maniage  contract?  And  I 
am  of  opinion,  that  in  this  also  the  court  was  right.  Upon  the 
argument  of  the  case,  I  was  disposed  to  think,  that  as  the  limita- 
tions in  the  will  and  in  the  settlement  were  somewhat  different, 
an  absolute  fee  being  limited  to  the  unborn  children  in  the  one 
case,  and  a  contingent  one  in  the  other,  there  could  be  no 
ademption.  .  But  reflection  and  authority  have  satisfied  me,  that 
if  the  direct  objects  of  the  provision  are  the  same  in  both,  it  is 
not  material  though  there  be  some  variation  as  to  those  remotely 
in  contemplation  of  the  party.  Thus,  as  both  the  provisions 
are  for  Maria  Hansbrough  who  was  the  direct  object  of  them, 
and  as  to  her  do  not  materially  vary,  it  is  immaterial  that  the 
provisions  differ  somewhat  as  to  her  tmbom  children,  who  were 
remotely  contemplated,  and  may  truly  be  regarded  as  mere  ac- 
cessories to  herself.  The  case  of  Monck  v.  Monck  is,  in  this 
respect,  much  stronger  than  this.  There  Lord  Monck  be- 
queathed to  his  brother  five  thousand  potmds,  the  interest  to  be 
paid  to  him  during  life,  and  if  he  married,  with  power  to  joint- 
ure his  wife  by  an  annuity  of  one  hundred  and  fifty  pounds  per 
annum,  the  principal  to  go  to  the  issue  of  the  marriage,  and  in 
default,  etc.,  over.  He  afterwards,  on  his  brother's  marriage, 
gave  his  bond  to  trustees  in  the  marriage  settlement,  declaring 
the  uses  to  be  to  pay  the  interest  to  his  brother  for  life,  re- 
mainder to  his  wife  for  life,  -the  principal  to  be  divided  amongst 
the  issue  in  such  shares  as  the  father  should  appoint.  The  va- 
riance in  the  provisions  was  not  held  sufficient  to  relieve  the 
case  from  the  general  rule.  I  think,  then,  there  is  no  difficulty 
in  this  case  arising  out  of  the  variance  of  the  provisions,  and 
there  is  certainly  none  as  to  the  adequacy  of  the  settled  prop* 
erty  to  cover  all  the  personal  bequests.  For  though  the  devise 
of  the  land  can  not  be  revoked  or  adeemed  by  the  gift  of  other 
land,  yet  the  gift  of  that  other  land  is  an  advancement  which 
upon  the  rules  of  equity  will,  if  adequate,  adeem  the  personal 
bequests.  Now,  there  can  be  no  doubt,  that  the  four  htmdred 
acres  of  land  and  the  personal  estate  in  the  settlement  are  of 
more  value  than  all  the  personal  interests  bequeathed  to  Maria 
Hansbrough  by  the  will;  and  if  so,  they  are,  including  the  share 
in  the  residue,  adeemed  by  the  settlement.    As  to  the  doctrine 
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respecting  the  residuum,  see  the  cases  coUeoted  in  Hovenden's 
note  8  to  Wiban  y.  FiggoU,  2  Yes.  jnn.  860. 

The  counsel  for  the  appellants  has  presented  another  view  of 
this  case,  which  requires  to  be  noticed.  He  considers  it  as  fall- 
ing within  the  influence  of  the  rule,  that  no  man  can  be  permit- 
ted to  claim  under  and  against  a  will.  But  here  the  appellees 
do  not  claim  anything  against  the  will.  It  is  true  they  claim 
lands,  slaTes,  money,  etc.,  which  were  otherwise  disposed  of  by 
the  will.  But  the  testator  himself,  by  his  own  act,  adeemed 
and  rsToked  that  testamentary  disposition.  From  the  moment 
that  he  made  the  settlement,  so  much  of  the  will  as  had  given 
the  settled  property  to  others  was  annihilated,  and  the  appel- 
lees do  not  assert  a  claim  inconsistent  with  the  will.  So  that 
although,  so  far  as  respects  the  personal  bequests  to  them,  there 
is  an  ademption,  yet  it  is  not  because  they  are  claiming  against 
the  will,  but  because  the  testator  is  conceived  to  have  satisfied 
those  bequests  by  the  marriage  settlement  in  his  life-time.  If 
the  principle  contended  for  could  be  applied  to  gifts  in  satisfac- 
tion of  legacies,  there  could  never  be  a  difficulty  as  to  an  ad- 
vancement being  intended  as  a  satisfaction  or  not.  In  every 
case,  the  donee  would  be  compelled  to  give  up  the  one  or  the 
other. 

Decree  reversed,  and  bill  dismissed. 

Stanabd  and  AtiLkn,  JJ.,  absent. 


AnucmoH  ov  Lxoaozjbs. — ^Bonvier  defines  ademption  as  *'the  extinotioii 
or  withholding  of  a  legacy  in  oonsequenoe  of  some  act  of  the  testator,  which 
though  not  directly  a  revocation  of  the  beqnest,  ia  considered  in  law  as  equiv- 
alent thereto,  or  indicative  of  an  intention  to  revoke."  This  is  accomplished 
in  a  variety  of  ways,  the  most  common  being  by  an  alteration  or  the  trans- 
ferring of  the  thing  itself  in  the  case  of  specific  legacies,  or  by  an  advance- 
ment which  is  regarded  as  a  satisfaction  thereof  in  the  case  of  general  lega- 
cies. The  qnestion  of  ademption  arises  only  when  the  testator  is  parent  or 
stands  in  loco  partnUa  to  the  legatee.  * '  Where  testator  stands  neither  in  the 
nataral  nor  assumed  relation  of  parent  to  the  legatee,  the  legacy  will  be  con- 
sidered as  a  boonty,  and  will  not  be  adeemed  by  subsequent  advanofiments 
unless  the  legacy  is  given  for  a  particular  purpose  and  testator  advances 
money  for  the  same  purpose:"  Williams  on  Executors,  133d,  and  cases  cited. 
In  the  application  of  the  doctrine  of  ademption  there  is  a  wide  distinction  be- 
tween speoifio  and  general  legacies.  In  the  former,  the  question  depends 
upon  the  fact  whether  the  article  bequeathed  remains  as  described  in  the  will, 
and  the  testator's  intention  does  not  figure  in  the  dedsion;  in  the  latter,  the 
testator's  intention  is  the  essence  of  the  doctrine,  and  the  fact  sought  is,  did 
the  testator  intend  the  advancement  as  a  bounty,  or  was  it  given  La  satisfac- 
tion of  the  legacy  T    We  will  first  consider  the  doctdne  as  it  is  applied  to 

SFicmo  LjeACTifl.— The  ademption  of  specific  legacies  ooooss  iHien  the 
tiling  bequeathed  is  destroyed  or  disposed  of  by  the  testator  or  so  altered 
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that  it  is  not  the  article  mentioned  in  the  will.  It  is  essential  that  the  artl- 
ele  be  as  described.  The  courts  hav3  always  required  this,  and  have  always 
held  that  any  material  change  in  the  artiola  renders  the  legacy  a  nullity. 
Thus,  after  the  execntion  of  a  will  and  during  the  life  of  the  testator,  a  mort- 
gage executed  by  6.,  and  therein  specifically  bequeathed  to  £.  McG.,  was  fore- 
closed. Upon  the  foreclosure  sale,  the  mortgaged  premises  were  purchased  by 
8.,  who  executed  a  new  bond  to  the  testator  for  his  debt  secured  by  a  n&w 
mortgage  upon  the  same  premises.  The  court  held  that  by  this  diangein  tiio 
■eeurity  the  legacy  was  adeemed,  notwithstanding  that  after  the  death  of  the 
testator  there  was  found  among  his  papers  a  memorandum  in  his  own  hand- 
writing declaring  the  S.  bond  and  mortgage  to  be  but  a  renewal  of  the  B.  bond 
and  mortgsge,  and  that  it  wss  his  intention  that  it  should  pass  to  E.  McQ. 
under  his  will:  Beek  ▼.  McOilUt^  9  Barb.  35.  The  court  at  page  59  of  tfat 
opinion,  said:  "All  oases  unite  in  asserting  the  rule  that  if  aspecifio  legacy  do 
not  exist  at  the  death  of  the  testator,  it  in  adeemed.  It  is  a  rule  which  prevails 
without  regard  to  the  intention  of  the  testator  or  the  hardship  of  the  case. 
In  this  very  case  there  can  be  no  doubt  that  the  real  purpose  of  the  testator 
will  be  defeated  and  the  ademption  of  the  legacy  will  operate  as  a  hardship 
upon  the  legatee.  But  the  law  is  too  firmly  settled  to  admit  of  relaxatioo» 
however  peculiar  or  pressing  the  circumstances.  The  thing  given  is  gone,  and 
no  court  ia  at  liberty  to  substitute  a  different  thing  for  that  which  testator  had 
himself  given."  The  only  questions  of  difficulty  are  where  the  testator  re- 
tains the  article  itself  in  a  modified  form;  fat  if  tiie  article  is  sold,  destroyed, 
or  lost,  the  will  has  nothing  to  operate  upon,  and  the  legacy  is  ^pm>  facto  de- 
stroyed. A  change  which  leaves  the  subject-matter  substantially  the  same 
will  not  adeem  a  legacy:  Havens  v.  Havens,  1  Sand.  Ch.  334;  Ford  v.  Ibrd, 
3  Foster,  212;  2  Bedf.  on  Wills,  p.  470,  sub.  21,  and  cases  cited.  If  a  testa- 
tor bequeaths  stock,  the  legacy  will  be  adeemed  or  not,  aooordzng  as  the  stock 
has  been  disposed  of  or  not.  And  a  legacy  of  stock  has  been  held  adeemed 
though  the  testator  afterwiuds  purchased  back  an  equal  amount  of  the  same 
stock:  PaUison  v.  PcUtison,  1  My.  &  K.  12.  But  in  Partridge  v.  Partridge^ 
Gas.  T.  T^b.,  where  this  question  arose,  Lord  Talbot  decided  the  legacy  not  to 
be  adeemed.  "All  cases  of  ademption  of  legacies,"  he  said,  "arise  from  a 
sapposed  alteration  of  the  intention  of  the  testator;  and  if  the  selling  out  off 
the  stock  ii  an  evidence  to  presume  an  alteration  of  such  intention,  surely  his 
buying  in  again  is  as  strong  an  evidence  of  his  intention  that  the  legatee 
should  have  it  again.'*  And  stock  is  not  adeemed  where  it  is  converted  into 
a  different  species  by  an  act  of  parliament:  Bronsdon  ▼.  Winter,  Amb.  57;  nor 
where  railway  shares  were  converted  into  consolidated  stock  by  a  resolution 
of  the  company  under  authority  of  an  act  of  parliament:  Oahes  v.  Oedtes,  9 
Hare,  666;  nor  where  it  is  transferred  to  the  name  of  the  testator  from  the 
names  of  trustees:  DingtoeU  v.  Ashew,  1  Cox,  427;  nor  where  it  is  transferred 
by  fraud  against  the  intent  or  without  the  knowledge  of  the  testator:  Sheets' 
hury  v.  Shaftsbury,  2  Vem.  747;  Basan  v.  Brandon,  8  Sim.  171;  and  mere  in- 
tention to  change  or  transfer  the  stock  will  not  adeem  the  legacy,  unless  tiio 
intention  is  carried  into  effect:  Basan  v.  Brandon,  8  Sim.  171;  Patton  v. 
PaJtton,  2  Jones'  Eq.  494;  Harrison  v.  Asher,  2  De  G.  &  Sm.  436. 

If  goods  in  a  particular  locality  are  removed,  their  removal  will  work  an 
ademption  of  the  legacy.  Thus  where  the  testator  specifically  bequeathed 
all  the  furniture  in  a  certain  house,  and  afterwards  moved  the  furniture  into 
another  house,  the  legacy  was  adeemed:  HeseUine  v.  HeteUme,  3  Madd.  276| 
Bpenoer  t.  Spencer,  21  Bea^ .  518;  so  also  if  after  bequeathing  to  C.  all  the 
books  at  his  chambers  in  tl)e  temple,  the  testator  remove  the  books:  Orttn  ▼• 
Symonds,  1  firo.  C.  C.  129,  n.    And  that  the  removal  was  on  account  of  tht 
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expiration  of  a  leaae  makes  no  difference:  CoUeton  ▼.  Oarthf  6  Sim.  19.  But 
in  Blagrcve  v.  Cort^  27  Beav.  138^  a  testator  directed  his  fomiture  in  Gloa- 
osster  square  to  be  applied  in  payment  of  his  debts,  and  in  a  subsequent  part 
of  his  will  he  bequeathed  his  furniture  in  England  to  his  sisters.  The  tes- 
tator afterwards  removed  the  fnniitnre  in  Gloucester  square  to  another  resi- 
dence; the  court  held  that  this  removal  was  not  an  ademption,  and  did  not 
pass  the  furniture  to  the  testator's  siBters.  And  a  mere  temporary  or  acci- 
dental removal  will  not  work  an  ademption:  Land  v.  DeooifffieB^  4  Bro.  C  (X 
SS^t  where  a  testator  bequeathed  all  his  plate  in  the  house  of  S.  to  his  wife^ 
«nd  he  had  but  one  set  of  plate,  which  was  usually  removed  with  his  family 
from  house  to  house.  And  under  a  bequest  of  household  furniture,  pictures, 
and  books,  which  might  be,  at  the  testator's  decease,  in,  upon,  or  about  his 
mansion,  the  court  held  that  pictures  removed  from  the  mansion  and  in  the 
hands  of  a  picture-cleaner  to  be  cleaned,  and  books  sent  to  be  repaired,  passed, 
but  not  articles  purchased  for  the  mansion  but  not  sent  home  at  the  testator's 
decease:  Lord  Brooke  v.  Earl  qf  Warwick,  2  DeO.  &  Sm.  425.  And  "re- 
moval of  goods  for  a  necessary  purpose,  is  not  an  ademption  of  a  specifio 
legacy,"  per  Lord  Thurlow,  in  Moore  v.  Moore,  I  Bro.  G.  C.  127.  Nor  a  re- 
moval on  account  of  fire:  Chapman  v.  Hart,  I  Ves.  271;  for  in  such  a  case, 
said  Lord  Hardwicke,  *'  they  should  be  considered  as  being  in  the  testator's 
house  at  his  death,  and  the  legacy  is  not  defeated  by  that  accident."  And 
where  a  tenant  for  life  wrongfully  disposed  of  plate  which  testator  was  abso- 
lutely entitled  to  in  remainder  and  which  he  had  specifically  bequeathed,  the 
legatee  was  held  entitled  to  the  produce  of  the  sale:  DomvUe  v.  Taylor,  32 
Beav.  604. 

The  doctrine  of  ademption  also  applies  to  specific  legacies  of  debts.  ' '  Upon 
the  whole,  it  may  be  considered  as  the  settled  rule  of  the  court  of  chancery, 
that  under  whatever  circumstances  the  debt  specifically  bequeathed  is  re- 
ceived by  the  testator,  an  ademption  will  be  effected,  upon  the  principle  be- 
fore stated,  that  the  subject  is  annihilated,  and  nothing  remains  upon  which 
the  terms  of  the  bequest  can  operate:"  1  Boper  on  Legacies,  337,  and  cases 
cited;  Bider  v.  Wager,  2  P.  Wms.  329;  Badrich  v.  Stetfens,  3  Bro.  G.  G.  431; 
Otahbert  v.  CuthbeH,  3  Yeates,  486;  LtuUam*8  EekOe,  1  Parson's  Eq.  116. 
But  there  must  be  an  actual  payment  and  a  mere  change  in  the  form  of  the 
security,  or  a  subetitution  of  one  security  for  another  is  not  an  ademption: 
SUaU  v.  Hart,  2  Halst.  418;  Ford  v.  Ford,  3  Fost.  (N.  H.)  212;  Davis  v.  May- 
nard,  9  Mass.  242;  Pomeroy  v.  Rice,  16  Pick.  22;  Dunham  v.  Dey,  15  Johns. 
554;  Bank  v.  Willard,  10  K.  H.  210.  Thus,  in  Ford  v.  Ford,  3  Fost.  212,  the 
testator  bequeathed  all  notes  which  were  due  him  at  the  date  of  the  will. 
The  testator  then  held  four  notes  with  a  third  party  as  surety,  but  subse- 
quently surrendered  them  and  discharged  the  surety,  and  took  four  notes  from 
the  principal,  secured  by  a  mortgage.  The  court  held  that  as  the  change  of 
form  did  not  impair  the  identity  of  the  fund  there  was  no  ademption.  And 
in  Gardner  v.  Printup,  2  Barb.  83,  a  mortgagor,  the  mortgagee,  and  a  pur- 
chaser of  the  mortgaged  premises,  entered  into  an  agreement  that  the  mort- 
gagor should  be  credited  with  the  whole  of  the  purchase  money  on  the  pay- 
ment of  part,  and  the  execution  by  the  purchaser  of  a  bond  for  the  residue, 
and  the  court  held  that  a  bequest  "of  the  proceeds"  of  the  mori^gage  was 
adeemed  only  to  the  extent  of  the  sum  actually  received,  and  that  the  legatee 
was  entitled  to  the  amount  remaining  due  and  unpaid. 

A  specific  legacy  is  not  adeemed  by  the  testator's  pawning  or  pledging  it: 
Aahbumer  v.  Macguire,  2  Bro.  G.  G.  108;  Knight  v.  Daivu>,  3  My.  &  K.  358. 
In  the  latter  case  the  master  of  the  roUs  said:  **  Where  a  specifio  legacy  is 
pledged  by  the  testator,  the  specific  legatee  is  entitled  to  have  his  specifio 
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legftoj  redeemed;  and  if  the  ezecotor  &I1  to  perform  that  duty,  the  specifio 
legatee  ia  entitled  to  oompenaation,  to  the  amount  of  the  legacy  against  the 
general  aaseta  of  the  teatator."  And  a  renewal  of  articles  of  partnership  will 
hare  no  eifeot  on  a  specific  legacy.  Thna,  where  one  partner  by  his  will  gives 
one  ninth  of  one  twelfth  of  the  profits  reserved  to  him  to  his  partners.  He 
afterwards,  on  the  expiration  of  the  partnership,  renews  it  with  the  same 
partners,  giving  them  a  greater  interest  than  they  had  under  the  former  arti- 
des,  and  the  conrt  held  they  were  entitled  to  one  ninth  of  the  testator's  inter- 
est in  the  partnership  at  the  time  of  his  death,  and  that  the  renewal  of  the 
articles  did  not  work  an  ademption:  Biackiodl  v.  CkUd,  Amh.  260. 

Where  a  testator  deviMS  a  leasehold  estate  held  under  a  college,  and  after- 
wards renews  the  lease,  the  new  lease  does  not  pass  by  the  will:  Hone  ▼• 
Medcrt^  1  Bro.  C.  C.  261;  and  the  same  principle  was  laid  down  in  Sir 
Tkomtu  Abneff  ▼.  JfUfer,  2  Atk.  693;  RudsUme  t.  Andermm,  2  Yes.  sen.  418; 
and  Scatter  v.  NoUm^  16  Yes.  197;  and  so  where  a  testator  having  beqneathed 
Isaseholda  assigns  them  npon  other  trosts:  Oowper  v.  ManUi,  22  Beav.  223. 

Ademption  ov  Qbubral  Lso40IBS.— The  ademption  of  general  legadea 
oconrs  most  frequently  where  the  parent  makea  an  advancement  to  the  child 
by  way  of  marriage  settlement  or  otherwise,  and  the  presumption  is  that  any 
such  advancement  is  to  be  in  lien  of  the  legacy.  In  Pym  v.  Lodeifer,  5  My. 
k  Cr.  29,  the  rule  is  well  stated  by  Lord  Cottenham.  He  says:  "All  the 
decisions  upon  questions  of  double  portions  depend  upon  the  declared  or  pre- 
sumed intoition  of  the  donor.  The  presumption  of  equity  ia  against  double 
portions,  because  it  is  not  thought  probable,  when  the  object  appears  to  be 
to  make  a  provision,  and  that  object  has  been  effected  by  one  instm- 
ment,  that  the  repetition  of  it  in  a  second  should  be  intended  as  an  addition 
to  the  first.  The  second  provision,  therefore,  is  presumed  to  be  intended  as 
a  substitute  for,  and  not  as  an  addition  to  that  first  given;  but  wlien  the  gift 
is  a  mere  bounty,  there  is  no  ground  for  raising  any  presumption  of  intention  aa 
to  its  amount,  although  such  amount  be  comprised  in  two  or  more  gifts. "  See 
also  Story's  Eq.  Jur.,  sec.  1 1 1 1  e<  seg.;  2  Badfield  on  Wills,  440;  2  Williams  on 
Ex'rs,  1439  et  sfg.,  and  the  cases  cited  by  these  authors.  But  where  a 
father,  by  his  will,  gave  his  son  five  hundred  pounds,  and  afterwards  takes 
him  into  partnership,  the  stock  being  worth  three  thousand  pounds,  this  was 
held  not  an  ademption  of  the  legacy,  as  it  was  not  ^tudem  generis:  ffolmee 
V.  Holmes,  I  Bro.  C.  C.  555.  And  that  an  advancement  must  be  ^usdem 
generis  was  held  in  Davys  v.  BowcKer,  3  Y.  &  Coll.  397;  and  a  residuaiy  be- 
quest is  not  adeemed  by  an  advancement,  as  a  gift  of  a  residue  is  not  a  gift  of 
a  portion:  Freemamilt  v.  Banhi,  5  Yes.  79;  and  where  the  advancement  is  de- 
pendent upon  a  contingency,  it  will  not  adeem  a  legacy  of  certain  amount: 
Spkiks  V.  Robifu,  2  Atk.  491;  and  a  portion  paid  absolutely  to  the  husband 
upon  his  giving  up  a  certain  interest  of  his  wife,  ia  not  an  ademption  of  a  leg- 
acy to  the  wife:  Baugk  v.  Ready  1  Yes.  jun.  257.  However,  in  the  absence 
of  any  peculiar  circumstances,  and  of  evidence  of  the  testator^s  intent,  the 
advancement  is  always  regarded  as  an  ademption.  This  presumption  is  not 
conclusive;  on  the  contrary,  as  the  question  is  always  one  of  intent  on  the 
part  of  the  testator,  evidence  ii  admissible  to  show  whether  the  advanoe- 
ment  was  to  be  in  lieu  of  the  legacy,  or  was  intended  merely  as  a  gift  and 
as  additional  to  it.  The  question  as  to  the  admissibility  of  parol  evidence 
to  explain  the  intent  of  the  testator,  was  discussed  by  Bedfield,  in  his  able 
treatise  on  wills:  2  Eedfield  on  Wills,  442  ti  seg.;  and  lie  says:  "The  con« 
elusion  to  which  we  feel  compelled  to  come  is,  that,  upon  strict  principle,  the 
admission  of  this  class  of  proof  is  reduced  to  very  narrow  limits,  but  that  in 
practice  it  has  taken  a  much  wider  range." 
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DufONBTBATZTX  LiGAOXis,  Aducftion  09.— The  doctrine  of  ademptioii 
does  not  Apply  to  demonstratiTe  legacies,  that  is,  to  those  which  point  out  a 
particular  fond  from  which  the  legacy  is  to  be  paid;  if  the  fund  does  not  ex- 
ist at  the  testator's  death,  the  legacy  is  still  entitled  to  be  paid  from  the  gen- 
eral aaseto:  2  Bedfield  on  Wills,  137;  Williams  on  Executors,  1320;  OiddingM 
V.  Seward,  16  K.  T.  365;  Pierrtpont  v.  Bdwarda,  25  Id.  128;  Amutrong'B 
Appeal,  63  Pa.  St.  31Z  "There  is  no  doubt  that,  where  a  testator  bequeaths 
a  sum  of  money  in  such  a  manner  as  to  show  a  separate  and  independent  in- 
tention that  the  money  shall  be  paid  to  the  legatee  at  all  events,  that  inten- 
tion will  not  beheld  to  be  controlled  merely  by  a  direction  in  the  will  that  the 
money  is  to  be  raised  in  a  particular  way  or  out  of  a  particular  fund:**  Per  Wig- 
ram,  V.  C,  in  Diekin  v.  Bdwards,  4  Hare,  276;  and  that  principle  was  laid  down 
at  an  early  date  by  Macclesfield,  Lord  Chancellor,  in  SaioUe  ▼.  Bladbei,  1  P. 
Wms.  777,  where  he  said.  "  if  a  legacy  was  given  to  J,  S.,  to  be  paid  out  oi 
such  a  particular  debt,  and  there  should  not  appear  to  be  any  such  debt^  or 
the  fund  fail,  still  the  legacy  ought  to  be  paid,  and  the  failing  of  the  «ociiit 
i^^inted  for  payment  should  not  defeat  the  legacy  itseH** 


DOAKE   V.  EEATINa. 

[13LnaB»891.] 

Goods  Stowsd  on  Dick  and  Loar  bt  Jbttison  are  not  entitled  to  gen- 
eral average;  and  this  rule  applies  to  cases  where  goods  are  stowed  on 
the  decks  of  coasting  vessels. 

Kejltisq  shipped  some  molasses  for  Norfolk  on  the  sohooner 
Empire.  The  bill  of  lading  was  in  the  osnal  form,  and  did  not 
mention  that  the  shipment  was  of  a  deck  load.  The  molasses 
was  stowed  on  deck.  After  the  schooner  sailed,  a  violent  storm 
came  on,  to  weather  which  it  became  necessary  to  throw  otot- 
board  most  of  the  molasses.  This  was  accordingly  done,  the 
storm  was  weathered,  and  the  yessel  arriyed  in  Norfolk  and  dis- 
charged her  cargo.  Keating  brought  this  suit  against  Doane 
and  others,  the  owners.  Evidence  was  offered  to  show  that  the 
load  was  stowed  on  deck  at  the  earnest  request  of  Keating,  and 
that  the  owners  took  it  with  reluctance.  Keating  showed  that 
the  vessel  was  employed  in  the  coasting  trade,  was  constructed 
to  cany  such  loads,  and  was  in  the  habit  of  carrying  them.  The 
court  held  the  loss  to  be  the  subject  of  general  average,  and 
held  the  owners  liable  for  the  whole  amount  of  the  contribution, 
as  they  had  discharged  the  cargo,  leaving  them  to  their  remedy 
against  the  individual  shippers.    Defendants  appealed. 

Robinaon,  for  the  appellants. 

Ly<ms  and  Stanard,  contra. 

AujQi,  J.    The  first  inquiry  presented  by  this  cane  is,  whethei 
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it  was  competent  for  the  defendants  below,  to  set  up  and  rely  npon 
the  defense,  that  the  goods  in  question  were  shipped  on  deck 
with  the  knowledge  of  the  plaintiff,  and  therefore  excluded 
from  the  benefit  of  general  ayerage.    To  admit  any  eyidence  to 
establish  such  facts,  would,  it  is  contended,  be  to  contradict  the 
terms  of  the  bill  of  lading,  the  written  contract  between  the  jMurtiea. 
I  do  not  deem  it  important  to  enter  into  a  critical  examination  of 
the  contract,  to  ascertain  whether  such  evidence  would  or  would 
not  be  consistent  with  the  bill  of  hiding.    The  perils  of  the  sea 
are  excepted;  that  the  loss  was  incurred  in  consequence  of  those 
perils,  is  fully  made  out;  and  the  only  ground  upon  which 
Seating  can  rest,  is  the  claim  to  general  ayerage.    According  to 
the  maritime  law,  all  who  have  been  benefited  by  the  loss  of  one, 
are  bound  to  contribute  to  make  it  good,  prorided  it  is  a  proper 
case  for  general  average.    If  Keating  had  proceeded  against  the 
ship-owners  for  their  misconduct  in  placing  on  deck  the  twenty 
hogsheads  named  in  the  bill  of  lading,  without  authority,  it 
might  then  have  become  material  to  examine  how  far  the  evi- 
dence objected  to  conflicts  with  the  written  instrument.     The 
ship-ovmer  is  held  responsible  for  all  the  contributory  shares  at 
those  interested  in  the  cargo,  because  the  case  is  supposed  to 
fall  within  the  principle  of  general  average,  and  the  caigo  was  de- 
livered to  the  several  owners  thereof ,  without  their  having  been  re- 
quired to  contribute.    If  the  ship-owner  should  be  held  primarily 
liable  on  this  ground,  he  would  have  a  right  to  recover  from  the 
various  shippers  their  contributoiy  shares;  and  unless  the  objec- 
tion to  the  testimony  would  avail,  if  offered  in  defense  to  a  faill 
against  them  for  contribution,  it  ought  not  to  avail  here.    Their 
liability  results  from  the  general  principles  of  maritime  law,  and 
does  not  depend  on  any  special  contract  with  master  or  owner. 
Keating  does  not  found  his  claim  upon  the  bill  of  lading:  he 
seeks  to  recover  for  the  failure  to  deliver  twenty-three  hogEh 
heads;  the  bill  of  lading  mentions  but  twenty.    The  court  be- 
low held  it  a  proper  case  for  general  average,  and  rendered  a  de- 
cree for  the  amount,  to  which,  upon  the  principles  of  general 
average,  Keating  was  entitled. 

By  the  maritime  law,  the  loss  by  general  average  is  to  be  ad- 
justed at  the  place,  and  according  to  the  law  of  the  port  of  dis- 
charge: Simonds  and  Loder  v.  White.  With  this  agrees  the 
Ordinance  of  Marine,  liv.  3,  tit.  8,  art.  6.  And  Yalin,  torn.  2, 
p.  192,  shows,  that  the  laws  of  the  Bhodians  were  the  same. 
Norfolk  being  the  port  of  discharge,  the  laws  of  Virginia  must 
govern.    On  this  subject,  our  statutes  and  reports  are  silent. 
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Nor  have  we,  in  this  case,  any  proof  of  general  usage.  The 
case  being  entirely  new,  we  must  resort  to  the  general  maritime 
law,  and  take  that  rule  which  seems  to  have  received  the  sanc- 
tion of  most  commercial  nations. 

The  rule  of  the  Bhodian  law,  as  found  in  Abbott  on  Shipping, 
is  this : ' '  If  goods  are  thrown  overboard  in  order  to  lighten  a  ship, 
the  loss  incurred  for  the  sake  of  all  shall  be  made  good  by  the 
contribution  of  all."  But  goods  stowed  upon  deck  are  ex- 
cluded from  this  benefit.  The  French  ordinance  also  excludes 
them.  And  so  far  as  the  matter  has  been  acted  upon  in  the 
courts  of  this  country,  the  same  rule  has  been  adopted:  3  Kent's 
€om.  240,  and  the  cases  there  cited.  This  being  the  general 
rule,  is  there  anything  in  this  case  to  make  it  an  exception  ?  It 
was  contended  in  argument,  that  the  general  rule  should  noi 
apply,  because  the  vessel  was  employed  in  the  coasting  trade, 
constructed  for  the  purpose  of  taking  freight  on  deck,  and  that 
it  is  known  to  all  who  ship  on  such  vessels,  that  such  is  the 
usage;  from  which  it  is  inferred  that  all  should  be  liable  for  con- 
tribution in  case  of  jettison.  To  sustain  this  view,  &a  expres- 
sion in  Smith  v.  Wright  is  relied  on:  it  is  there  star4)d,  "  that 
shippers  on  deck  are  not  entitled  to  general  average;  that  the 
shippers  of  goods  under  hatches,  and  the  insurers  \m  ship  and 
cargo,  are  not  liable  to  contribution,  on  account  of  their  presumed 
ignorance  of  any  part  of  the  cargo  being  placed  in  so  perilous  a 
situation."  If  this  were  the  true  reason  of  the  rule,  there  would 
be  great  force  in  the  argument.  Shippers  undez  hatches  could 
not  claim  the  benefit  of  a  principle,  founded  on  their  presumed 
ignorance  of  a  fact,  when  it  clearly  appeared  they  were  fully  ap- 
prised of  it.  But  this  can  not  be  the  true  reason;  for  the  ship- 
owner is  entitled  to  contribution  for  damage  sustained  by  the 
vessel,  to  save  her  in  a  case  of  extremity;  which  could  not  be,  if 
the  rule  were  fotmded  on  the  reason  above  mentioned.  The 
master  or  owner  can  not  be  ignorant  that  the  goods  are  shipped 
on  deck.  The  true  reason  why  contribution  can  not  bo  claimed 
for  goods  shipped  on  deck,  is  given  in  a  note  to  the  case  referred 
to:  ''  The  goods  themselves  increase  the  danger  of  the  naviga- 
tion, and  are  taken  on  board  under  an  implied  agreement  that 
they  shall  be  sacrificed  if  it  be  necessary  to  eject."  It  is  a  pen- 
alty imposed  on  the  shipper,  who  thus  puts  to  hazard  the  safely 
of  the  ship  and  the  lives  of  the  crew.  And  this  is  the  reason 
given  by  Yalin,  tom.  2,  p.  203:  **  The  reason  why  payment 
for  effects  on  deck  thrown  overboard  or  damaged,  is  refused  by 
this  article,  is,  that  they  serve  only  to  embarrass  the  working  of 
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the  ship;  the  presomption  is,  that  thej  have  been  thrown  over- 
board,  before  an  absolute  necessity  for  jettison,  and  solely  be- 
cause they  hinder  and  obstruct  tiie  working."  If  I  have  a 
proper  understanding  of  the  sense  of  the  original,  the  jettison  of 
goods  on  deck  is  justified  under  circumstances  which  would  not 
authorize  the  same  course  with  goods  under  hatches:  so  I  un- 
derstand the  phrase,  la  presompti/m  est  qui'Us  auronl  ele  jettes 
avant  iotUe  neceasite  dejel.  And  there  is  good  reason  for  it;  with 
the  loading  tmder  hatches  and  the  decks  clear,  so  that  proper 
exertions  could  be  made  for  her  safety,  the  vessel  would  ride  out 
a  storm  securely,  which,  with  her  decks  incumbered  with  load- 
ing, would  enduiger  her  safety.  Such  being  the  true  reason  of 
the  rule,  the  usage  of  vessels  engaged  in  the  coasting  trade  to 
take  on  deck  loads  (even  if  proved,  which  it  is  not  in  this  record), 
and  the  knowledge  of  that  fact  by  the  other  shippers,  would  not 
vary  the  rule.  Accordingly,  some  of  the  cases  referred  to  in  the 
American  reports  were  cases  of  coasting  vessels. 

It  was  further  argued,  that  the  general  rule  should  not  apply 
to  coasting  vessels,  upon  the  authority  of  Valin,  tom.  2,  p.  205, 
where  it  is  said,  contribution  may  be  claimed  for  goods  thrown 
overboard  from  the  deck  of  small  coasting  vessels  or  river  craft, 
which  usually  cany  a  part  of  their  cargoes  on  deck,  to  which 
Phillips  on  Ins.  832,  refers,  as  supporting  the  i>osition  that  the 
usage  of  trade  may  control  the  general  rule.  The  instances  put 
by  Yalin  are  of  a  very  limited  navigation,  between  ports  in  the 
immediate  neighborhood  of  each  other,  and  where  it  was  scarcely 
necessary  to  venture  into  the  open  sea.  In  such  cases,  but 
little  if  any  difference  is  made  in  freight,  so  inconsiderable  is 
the  risk;  and  the  master  has  the  right,  under  the  usage,  to  stow 
the  cargo  as  he  pleases.  A  benefit  results  to  all  the  shippers  in 
consequence;  for  no  difference  being  made,  thie  freight  charge- 
able to  all  is  reduced;  and  therefore  as  all  are  benefited,  all 
should  contribute.  But  no  such  reason  can  apply  to  the  case, 
where  the  master  has  no  such  right,  and  is  only  authorized  to 
load  on  deck  by  special  contract  with  the  shipper.  The  instance 
referred  to  by  Phillips,  of  the  practice  in  whaling  voyages  to 
adjust,  upon  principles  of  genersd  average,  the  loss  of  oil  thrown 
overboard  from  the  deck,  where  it  is  carried  for  a  short  time 
after  being  put  into  casks,  before  it  can  be  properly  and  safely 
stowed  in  the  hold,  would  seem  to  be  founded  on  the  same  prin« 
ciple.  All  are  benefited  equally.  If  the  oil  can  not  be  stowed 
safely  imtil  it  remains  some  time  on  deck  after  being  put  into 
casks,  each  adveoturer  is  exposed  to  the  same  peril;  the  exposure 
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is  for  the  benefit  of  all  interested  in  cai^o  and  ship;  and  there- 
fore, according  to  the  principles  of  equal  and  exact  justice  which 
seem  to  pervade  this  branch  of  maritime  law,  all  should  contrib- 
ute. But,  in  the  case  of  coasting  vessels  on  our  coast,  no  bene- 
fit by  the  reduction  of  freight,  or  in  any  other  way,  accrues  to 
the  shipper  under  hatches,  from  taking  on  a  deck  load.  The 
navigation  is,  on  the  open  sea,  rendered  frequently  more  peril- 
ous from  proximity  to  the  shore,  than  navigation  across  the 
ocean. 

I  am  therefore  of  opinion  that  this  case  does  not  &11  within 
any  of  the  exceptions  to  the  general  rule,  and  that  Keating  was 
not  entitled  to  claim  general  average. 

This  view  of  the  main  question  sepersedes  the  necessity  of  in- 
quiring whether  the  action  can  be  maintained  against  the  ship- 
owner alone,  if ,  in  a  case  where  general  average  can  be  claimed, 
he  surrenders  the  cargo  to  the  several  shippers  without  collect- 
ing the  contribution  or  taking  from  them  any  security. 

I  think  the  decree  should  be  reversed  and  the  bill  dismissed. 

Stanabd,  J.  Passing  by  the  objections  to  the  recovery 
founded  on  the  suggested  discrepancy  between  the  claim  as- 
serted in  the  bill  and  that  for  which  the  decree  was  rendered; 
passing  by,  too,  the  objection  that  Keating  could  not  maintain 
his  claim  against  the  ship-owners  alone,  for  the  whole  amount 
which  ought  to  have  been  contributed  by  them  and  the  owners 
of  the  cargo;  two  questions  arise  on  the  merits  of  the  claim:  1. 
Were  Keating's  goods  shipped  on  deck  in  conformity  with  the 
contract  of  afireightment  ?  And,  2.  If  they  were,  and  have  been 
lost  by  a  justifiable  jettison  of  them,  are  the  shippers  of  them 
entitled  to  the  benefit  of  general  average?  The  evidence,  if  it 
be  admissible,  is  full  and  satisfactory,  that  the  goods  were 
shipped  as  a  deck  load;  and  there  is  no  doubt  that  the  jettison 
was  justifiable  under  the  circumstances.  It  is,  however,  objected, 
that  the  evidence  to  prove  that  the  goods  were  shipped  as  a  deck 
load,  is  inconsistent  with,  or  explanatory  of,  the  bill  of  lading, 
and  that  such  evidence  is  inadmissible.  The  evidence  is  not,  in 
my  opinion,  inconsistent  with  the  bill  of  lading.  That  neither 
affirms  nor  disaffirms  that  the  goods  were  shipped  as  a  deck 
load;  and  my  impression  is,  that  the  utmost  it  can  avail  the 
shipper,  is  to  cast  on  the  ship-owner  the  burden  of  proof,  that 
the  stowing  of  the  goods  on  deck  vTas  justifiable.  But  further- 
more, if  the  bill  of  lading  was  of  more  efficacy,  clear  extrinsic 
proof,  that  it  was  signed  by  mistake,  and  that  the  actual 
agreement  was,  that  the  goods  should  be  taken  and  stowed  on 
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•deck,  wotiild  be  admiwrible;  and  sadi  proof  being  offered  would 
repel  the  ckim  founded  on  a  paper  so  signed.  It  woold  be  but 
the  common  case  of  a  mistake  committed  in  reducing  an  agree- 
ment to  writing;  a  mistake,  from  which  a  court  of  equity  would 
relieve,  even  if  the  party  were  asking  its  aid  for  the  purpose;  a 
fortiori  would  the  court  withhold  its  aid  to  enforce  such  con- 
tract according  to  its  letter,  in  disregard  of  <he  proof  of  tbe 
mistake. 

The  general  rule  of  the  nuiritime  law  seems  to  be  well  estab- 
lished, that  goods  stowed  on  deck  and  lost  by  jettison,  are  not 
entitled  to  general  average:  Abbott  on  Ship.  845;  3  Eient's  Ck>m. 
240;  Yalin,  tom.  2,  p.  808,  to  which  may  be  added  the  cases  of 
Smith  Y.  Wrighij  in  New  York,  Dodge  y.  BartoL^  in  New  Hamp- 
shire, Barber  v.  Brace,  in  Connecticut,  and  The  Brig  Thaddeus, 
in  Louisiana.  And  there  are  no  decisions  bringing  the  general 
rule  in  question.  The  exception  which  seems  to  prevail  in  some 
of  the  coasting  trade  of  France,  does  not  apply  in  this  case. 
No  such  exception  is  admitted  in  respect  to  the  coasting  trade 
of  England;  and  the  cases  before  referred  to  show,  that  it  has 
not  been  admitted  by  the  judicial  decisions  of  other  states  of 
the  union  in  respect  to  the  coasting  trade  of  the  United  States. 
The  kind  of  lading  and  navigation,  in  which  the  exception  is 
aUowed  in  France,  differs  essentially  from  the  lading  and  navi- 
^tion  of  our  coasting  trade.  In  the  former,  no  distinction  is 
made  in  the  freight,  and  the  master,  under  the  ust^,  has  the 
discretion  to  put  any  part  of  the  lading  on  deck  which  he  thinks 
proper,  without  special  contract  and  without  incurring  any  re- 
sponsibility for  so  doing.  Our  coasting  trade  navigates  hun- 
dreds of  miles  in  the  main  ocean,  and  is  exposed  to  all  sea  risks. 

I  concur,  that  the  decree  is  to  be  reversed  and  the  bill  dis- 
missed. 

Cabell,  J.,  concurred. 

Decree  reversed,  and  bill  dismissed. 

Bbooeb,  J.,  absent. 

Goods  Stowkd  on  Dbok  abb  not  a  Subject  or  Qbnxbal  Avkbaox:  SmUk 
w.  Wright,  2  Am.  Dec.  126;  Dodge  ▼.  Bartol,  17  Id.  283;  Oram  v.  Aiben,  29 
Id.  503.  The  principal  case  was  referred  to  witii  approval  in  Auryetf  v.  Omrff^ 
H  Curt.  68. 
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HlOES  V.  GrOODB. 

(U  liKOB,  479.] 

Wbxbb  Dbkd  18  SiALBD  ASD  Dblivkrkd  AS  AN  EscBOW  to  the  porty  hfanadf 
to  whom  it  is  made,  bnt  to  become  the  deed  of  him  who  sealed  it  on  oer» 
tain  oonditions,  the  delivery  is  absolute,  and  the  deed  shall  take  effect 
pfesently  as  his  deed,  and  the  party  is  not  bound  to  perfonn  the  oondi- 
tions. 

Iraii — Whxbs  Died  oir  itb  Faob  is  kot  Ck>ifFLKTB,  bat  requires  some 
farther  aot  to  exeoate  it,  delivery  of  it  to  the  party  to  whom  it  is  to  bo 
made  is  not  abaolnte,  and  it  remains  in  his  hands  snbjeot  to  the  perfona- 
anoe  of  the  act 

DsBT   in   the  oirooit   superior   court  of   Mecklenburg,  by^ 
Hicks  and  others  against  Qoode,  on  a  bond.    Goode  pleaded 
that  he  delivered  the  bond  to  Harrison,  one  of  the  obligees,  as 
an  escrow,  the  bond  to  be  of  no  effect  unless  signed  by  one* 
Jones,  who  was  to  execute  the  bond  jointly  with  him;  and  that 
Jones  had  never  signed  the  bond,  and  consequently  the  bond 
was  Toid.    The  form  of  the  bond  sufficiently  appears  from  the  - 
opinion.    Verdict  for  Qoode.    Plaintiffs  moved  for  a  new  trial,  ^ 
which  the  court  refused.    Plaintiffs  did  not  file  exceptions  to- 
the  refusal.    Judgment  was  then  given  on  the  verdict,  and  this 
court  allowed  a  supersedeas  to  the  judgment. 

Jddc/arland  and  Bhodes,  for  the  plairttiffs. 

Lyons  and  Stanard,  contra. 

Oabell,  J.  I  am  not  disposed  to  controvert  the  distinction 
between  a  deed  delivered  as  an  escrow  to  the  party  to  the  deed, 
and  one  that  is  delivered  to  a  stranger.  While  it  is  universally 
conceded,  that  where  a  deed  is  sealed  and  delivered  to  a  stranger, 
as  an  escrow,  until  certain  conditions  are  performed,  and  thea 
to  be  delivered  to  him  to  whom  the  deed  is  made,  to  take  effect 
as  the  deed  of  him  who  sealed  it,  such  deed,  even  although  the- 
other  party  get  it  into  his  possession,  is  as  inoperative,  until  the 
conditions  are  performed,  as  if  it  had  never  been  delivered  at 
all;  yet  it  seems  to  be  settled  also,  that  if  a  deed  be  sealed  and 
delivered  to  the  party  himself  to  whom  it  is  made,  as  an  escrow^ 
but  to  become  the  deed  of  him  ^ho  sealed  it  on  certain  condi* 
tions,  in  such  case,  let  the  form  of  the  words  be  what  it  may^ 
the  deliveiy  is  absolute,  and  the  deed  shall  take  effect  presenfiy 
as  his  deed,  and  the  party  is  not  bound  to  perform  the  condi- 
tions: Go.  Lit.  36  a;  Shep.  Touch.  58,  59.  The  reason  as* 
signed  by  Ooke  is,  that  **the  deliveiy  is  sufficient  without 
speaking  of  any  words  (otherwise  a  man  that  is  mute  cotdd  not 


678  Hicks  v.  Goode.  [Yirginiai 

deliver  a  deed)  and  tradition  is  only  requisite;  and  then  when 
the  words  are  contrazy  to  the  act  which  is  the  delivery,  the  words 
are  of  none  efiEect;"  for  **  non  quod  dictum  est,  sed  quod  factum  est, 
impicUur"  In  the  case  of  Williams  v.  Cfreen,  Cro.  Eliz.  884, 
the  reason  assigned  by  the  court  is,  that  if  it  were  .allowed,  '*  a 
bare  averment,  without  any  writing,  would  make  void  every 
deed."  As  already  observed,  I  shall  not  controvert  the  propri- 
ety of  this  distinction.  But  I  must  say,  that  the  reasoning  on 
which  it  is  founded,  is  not  only  very  technical,  but  it  is  unsatis- 
factory to  my  mind;  for  it  is  not  every  tradition,  or  passing  of  a 
deed  from  the  hands  of  one  to  the  hands  of  another,  that  will 
constitute  a  legal  delivery  of  it  as  a  deed.  Something  at  least 
is  due  to  the  intention  with  which  the  tradition  is  made;  and 
such  intention,  on  such  an  occasion,  is  generally  gathered  from 
our  words,  rather  than  from  our  actions.  Therefore,  I  am  not 
disposed  to  cany  the  doctrine  farther  than  it  has  already  been 
carried  by  the  adjudged  cases. 

I  have  not  observed  a  single  case  in  which  the  doctrine  has 
been  applied  to  any  deed  which  was  not,  on  its  face,  perfect  and 
complete,  requiring  nothing  to  be  done  to  give  it  full  efficacy  as 
a  deed  according  to  the  intention  of  the  parties,  but  the  mere 
delivozy  of  it  as  a  deed.  This  is  necessarily  the  case,  where  the 
tradition  is  to  the  party  himself;  for,  in  such  case,  the  instni- 
ment  becomes,  by  the  mere  tradition,  ipso  facto,  the  present 
deed  of  the  party;  which  could  not  be,  if  the  deed  were  not  in 
itself  perfect  and  complete  as  an  instrument,  according  to  the 
intention  of  the  parties,  as  gathered  from  the  instrument  itself. 
All  the  cases  will  accordingly  be  found  to  relate  to  conditions 
extrinsic  and  dehors  the  deed.  Let  these  principles  be  applied 
to  this  case. 

The  deed  on  which  this  suit  is  brought,  opmmences,  ''We, 
John  C.  Goode  and  Benjamin  B.  Jones,  are  held  and  firmly 
bound,  etc.,  in  the  just  and  full  sum,  etc.,  on  or  before," 
etc.,  and  concludes  ''witness  our  hands  and  seals,"  etc. 
Then  comes  the  signature  of  Goode,  with  a  seal  annexed;  and 
under  it,  where  the  name  of  the  other  obligor  ought  to  be,  there 
is  a  seal,  but  no  signature:  and  it  is  attested  "J.  Bice,  as  to  J. 
C.  Goode."  Can  anything  be  more  manifest  than  that  this  deed 
was  not  intended  to  be  tiie  several  deed  of  Goode?  Is  it  not 
clear,  that  it  was  not  intended  to  be  even  his  joint  and  several 
deed?  It  is  purely  and  merely  joint;  importing  a  joint  obliga- 
tion with  Jones — and  this  was  the  intention  of  all  the  parties  to 
the  deed,  at  the  time  Goode  signed  and  sealed  it.    A  thousand 
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witnesses  would  not  prove  this  more  strongly  than  it  is  proved 
by  the  form  and  tenor  of  the  instrument  itself.  This  being  the 
case,  and  the  deed  having  been  made  part  of  the  declaration  by 
the  oyer  craved  of  it,  a  question  might  be  made  whether  Goode 
might  not  have  successfully  demurred  to  the  declaration;  or,  if 
oyer  had  not  been  craved  of  the  deed,  whether  he  might  not 
have  successfully  opposed  its  introduction  as  evidence,  as  being 
variant  from  the  deed  described  in  the  declaration,  which  pleads 
it  as  the  several  obligation  of  Goode.  The  exigencies  of  this 
case  do  not  require  me,  nor  do  I  mean,  to  give  any  opinion  on 
those  points.  But  the  question  does  arise,  and  I  am  obliged  to 
decide,  whether  the  fact  pleaded  and  proved  by  Goode,  that  the 
execution  of  the  deed  by  Jones  was  to  be  the  condition  of  its 
being  obligatory  on  him,  be  one  of  those  conditions  which  the 
law  will  disregard,  merely  because  of  the  tradition  by  him  of 
the  instrument,  in  its  present  form,  to  one  of  the  obligees?  I 
am  clearly  of  opinion,  that  it  is  not.  The  case  does  not  come 
within  the  reason  of  the  rule.  The  fact  alleged  is  not  contrary 
to,  but  is  consistent  and  conformable  with  the  face  of  the  instru- 
ment itself,  and  the  act  of  the  parties.  Nor  is  there  any  of  the 
danger  relied  on  in  the  case  in  Croke,  of  defeating  a  solemn 
deed  by  mere  averment;  for,  as  just  observed,  the  averment  in 
this  case  is  consistent  with  the  deed  itself.  There  is  also  an- 
other most  remarkable  feature  in  this  case,  which  eminently 
distinguishes  it  from  all  others:  the  fact  on  which  Gt>ode  relies, 
is  not  only  consistent  with  the  tenor  of  the  deed  itself,  but  is 
admitted,  and  even  sworn  to,  by  that  one  of  the  obligees  .to 
whom  the  delivery  was  made;  who  is  also  one  of  the  plaintiffs 
in  the  cause,  and  who,  notwithstanding,  has  become  a  voluntary 
witness  on  the  part  of  the  defendant.  In  such  a  case,  it  seems 
to  be  idle  to  talk  of  a  rule,  which  is  founded  on  the  danger  of 
admitting  parol  averments  repugnant  to  the  acts  of  the  parties. 
I  think  the  judgment  must  be  aflSrmed. 

Brooke  and  Stanaed,  JJ.,  concurred. 

Atj.kn,  J.  I  concur  in  affirming  the  judgment,  but  not  for 
the  reason  assigned.  The  second  of  the  additional  pleas  alleges 
a  delivery  as  an  escrow  to  Harrison,  without  showing  that  he 
was  one  of  the  obligees;  to  this  plea  there  was  a  general  replica- 
tion, upon  which  issue  was  joined;  and  upon  that  issue,  as  well 
as  on  the  others,  there  was  a  verdict  for  the  defendant.  The 
fact  that  Harrison  was  an  obligee,  came  out  in  the  evidence  at 
the  trial.    But  there  was  no  exception  to  the  refusal  of  the  court 
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to  grant  a  new  trial.  And  OTen  if  the  eyidenoe  could  be  looked 
into,  the  same  eyidence  which  showed  that  Handson  was  an 
oUigee,  showed  also  that  the  parties  did  not  contemplate  the 
delivery  of  the  instrument  as  a  deed.  Under  such  circumstances, 
the  court,  in  the  proper  exercise  of  its  discretion,  would  have 
been  justified  in  refusing  a  new  trial.  On  this  ground,  I  am  for 
affirming  the  judgment. 
Judgment  aflSrmed. 

DiUYZBT  OF  DssD  AS  AS  Ebcbow:  See  State  Bant  t.  IhaiUt  28  Am.  Deo. 
400,  and  note;  also,  Jaekion  ▼.  Catlin^  3  Id.  416;  C<meh  r.  Meeker,  7  Id.  274; 
Jaekeon  r,  Bawland,  22  Id.  657.  Th«ra  can  be  no  deUreiy  of  »  deed  at  an 
eeorow  to  the  obligee  therein,  bat  in  all  each  caaes  the  condition  npon  which 
the  deed  waa  to  take  effect,  is  a  nullity,  and  the  delivery  ia  absolute:  FoUff 
T.  CawgUl,  32  Id.  49.  Though,  in  OUbert  v.  N.  A.  F.  In$.  Co.,  35  Id.  643, 
it  was  held,  that  leaving  a  deed  in  the  hands  of  a  grantee,  to  be  by  him 
transmitted  to  a  third  person  to  hold  in  escrow  till  the  happening  of  a  oertalA 
event,  is  not  a  delivery  to  the  grantee  so  as  to  vest  title  in  hinL 
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AWABD  18  MOT  FiKAL,  THOUGH  SiONED  AND  SsALBD  and  read  to  the  parties* 
where  the  arbitrators  retain  the  award  in  their  own  hands,  with  a  view 
of  hearing  any  objections  that  the  parties  might  make,  and  weighing  and 
deciding  them. 

BlSBBVATioN  OF  PowEB  TO  RsooireroxR  A  Chabob  against  the  plaintiff  does 
not  vitiate  the  award. 

HiBTAXs  IN  AwABD  IN  RioiTZNO  Datb  OF  SUBMISSION  doss  not  invalidate 
the  award. 

DxLiVBBT  OF  AwABD  Kbed  NOT  BB  AvEBBED  in  a  declaration  on  the  award. 

EZXCUTION   AND  DeLIVERT    OF  AN   AWABD  DEPEND  UPON   THE    £vn>BNOB» 

when  the  question  is,  whether  an  award  of  a  prior  or  that  of  a  subse- 
quent date  shall  prevail;  and  in  such  case  a  demnmr  to  a  deolaratioa 
on  the  prior  award,  on  the  ground  that  there  is  *' no  such  awaxd,**  oaa 
not  be  sustained. 
Declaration  Need  not  Set  out  the  Whole  Awabd. 

Btabs  and  Thompson  agreed  to  submit  their  afihirs  to  the  de« 
termination  of  three  arbitrators,  Bussell,  Mayo,  and  Fulton. 
They  entered  into  a  bond  the  fourteenth  of  September,  1821^ 
agreeing  to  the  submission,  each  binding  himself  in  a  large  sum 
to  abide  by  the  result.  On  the  twenty-first  of  November,  1821, 
the  arbitrators  signed  and  sealed  an  award,  purporting  to  be 
made  in  pursuance  of  a  submission  bearing  date  the  eighteenth 
of  July,  1821  (not  the  fourteenth  of  September).  The  ajrbi- 
tcators  f oimd  Byars  indebted  to  Thompson  in  a  considerable 
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Biim;  tliBy  lesenred  a  right  to  leconsider  one  claim  of  a  small 
amount  against  Thompson.  This  ai^ard  was  read  to  the  par- 
ties, but  not  deliyered.  On  the  twenty-second  of  November  the 
arbitrators  made  a  correction  on  the  objection  of  Byars  after  it 
was  read,  and  allowed  him  interest  on  the  items  of  his  account. 
They  then  awarded  that  Byars  pay  Thompson  the  balance. 
Thompson  brought  an  action  of  debt  against  Byars  on  the  bond, 
for  his  failure  to  abide  by  the  award.  The  declaration  con- 
tained four  counts.  The  first  made  profert  of  the  bond,  set  out 
the  substance  thereof,  then  alleged  the  award  of  November 
21,  1821,  and  that  Byars  had  refused  to  pay  the  sum  then 
awarded.  The  second  was  like  the  first,  except  that  the  date 
of  the  award  was  left  blank.  The  third  set  out  the  bond 
or  submission  in  hasc  verba,  and  then  set  out  so  much  of  the 
award  in  pursuance  thereof  as  was  made  on  the  twenty-first  of 
November,  1821,  in  hcec  verba.  The  fourth  count  made  profert 
of  the  bond  or  submission,  setting  out  its  substance,  and  then 
alleged  the  award  made  on  the  twenty-second  day  of  November 
(not  the  twenty-first,  as  in  the  other  counts).  Byars  craved  oyer 
of  bond  or  submission  to  arbitration,  and  of  the  award  of  the 
twenty-first  and  its  correction  on  the  twenty-second,  and  then: 
1.  Demurred  to  each  count  in  the  declaration,  to  which  plaintiff 
joined;  and  he  tendered  the  following  pleas:  2.  That  there  was 
no  such  award  as  that  mentioned  in  tiie  first,  second,  and  third 
counts;  3.  That  there  was  no  such  award  as  that  mentioned  in 
the  fourth  count;  4.  That  in  the  award  mentioned  in  the  first 
three  counts  there  was  a  mistake  in  omitting  Byars'  claim  of  in- 
terest, and  that  the  omission  was  apparent  on  the  face  of  the 
award;  5,  6,  7.  That  there  was  no  such  submission  as  that  re- 
cited in  the  award  declared  on;  8.  That  the  arbitrators  did  not 
furnish  a  copy  of  the  award  to  each  party;  9.  This  plea  alleged 
the  award  void  for  certain  matters  appearing  on  the  face  thereof. 
The  cause  was  transferred  to  the  circuit  superior  court  of  Wythe, 
and  that  court  overruled  the  demurrer  to  the  first,  second,  and 
third  counts,  and  sustained  it  as  to  the  fourth,  whereupon  de- 
fendant withdrew  the  third  plea.  The  fourth,  fifth,  sixth, 
eighth,  and  ninth  pleas  were  rejected,  and  the  second  and  sev- 
enth admitted.  Issues  were  made  upon  these  pleas.  The  evi- 
dence adduced  sufiSciently  appears  from  the  opinion.  Verdict 
and  judgment  for  Thompson  in  the  sum  decreed  by  the  award 
of  November  21.  Byars  moved  to  set  aside  the  verdict;  the 
motion  was  overruled;  whereupon  he  filed  exceptions.  This 
court  allowed  a  supersedeas  upon  petition  of  Byars. 


682  Btabs  u  Thompson.  [Virginia, 

McComas^  JohnsUm^  and  Presion^  tot  the  plaintiff  in  error. 
Sheffey  and  PaUon^  covdra. 

TuGKBB,  F.  In  the  examination  of  this  case,  I  deem  it  fit  tc 
enter  at  once  into  an  inquiry  as  to  the  merits  and  effect  of  the 
award  in  question,  which  is  the  foundation  of  the  plaintiff's 
claim. 

The  first  question  that  presents  itself  is,  whether  the  paper 
in  the  record  purporting  to  be  the  award  is  to  be  taken  as  such 
inclusiye  or  exclusive  of  the  correction  made  on  the  twenty-sec- 
ond of  NoTember,  1821?  in  other  words,  whether  the  instru- 
ment as  signed  on  the  twenty-first  of  November,  is  to  be  taken 
as  the  true  award,  or  whether  the  addition  and  correction  which 
was  superadded  on  the  twenty-second,  before  the  delivery,  is  to 
be  taken  as  a  constituent  part  of  the  award  itself?  If  the 
award  was  complete  on  the  twenty-first — ^if  the  arbitrators  had 
discharged  themselves  of  their  duiy,  if  they  were  in  fact  fwncti 
officio^  then  it  is  clear  that  all  their  power  over  the  subject  was 
gone.  But  if,  on  the  other  hand,  it  should  appear,  that  the  ar- 
bitrators had  not  discharged  themselves  of  their  duty;  that  the 
act  was  not  factum  but  in  fieri;  that  the  paper  as  signed  on  the 
twenty-first  was  not  their  definitive  judgment  and  so  was  not  com- 
plete; that  it  had  never  been  delivered  as  their  award,  but  was 
retained  for  further  refiection  and  examination;  and  that  the 
reading  of  it  to  the  parties,  was  with  intent  to  hear  any  objec- 
tions on  either  part,  that  they  might  be  duly  considered  and 
weighed  before  this  tempua  penUentias  should  be  closed  forever; 
then  it  is  equally  clear  to  my  mind,  that  the  instrument  as  exe- 
cuted on  the  tweniy-first  of  November  was  not  the  true  award, 
and  that  the  award  never  was  complete  until  the  execution  of 
the  twenly-second  of  November,  whereby  the  correction  as  to 
interest  was  made  a  constituent  part  of  the  award  itself,  and  is 
not  to  be  looked  upon  in  the  light  of  an  export  facto  correction 
of  an  antecedent  complete  and  final  award. 

The  position  I  have  here  laid  down  is,  I  am  persuaded,  in 
strict  concordance  with  the  spirit  of  the  cases  upon  the  subject. 
It  is  admitted,  indeed,  to  have  been  decided,  that  delivery  is 
not  essential  to  the  validity  of  an  award,  unless  made  so  ex- 
pressly by  the  submission.  That  the  award  is  ready  for  deliv- 
ery, will  suffice:  Brovm  v.  Vawser^  4  East,  584;  Herfree  v. 
Bromley,  6  Id.  309;  17  Yes.  237.  And  when  the  arbitratorh 
have  finally  discharged  themselves  of  their  duly,  no  resumption 
of  their  authority  can  be  recognized,  and  every  subsequent  at- 
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tempt  to  alter  and  correct  their  judgment  can  only  be  looked 
upon  as  void.  Such  was  the  case  of  Henfree  t.  Bromley ,  where, 
by  the  submission,  the  umpire  was  to  make  his  award  under  his 
hand,  ready  to  be  delivered  by  a  certain  day.  On  the  day  he 
awarded  against  the  defendant  fifty-seven  pounds  and  signed 
the  award;  recommending,  at  the  same  time,  by  parol,  that  they 
should  divide  the  costs.  He  put  the  award  into  his  attorney's 
hands,  who  immediately  sent  notice  to  the  defendant  that  the 
award  was  executed  and  ready  to  be  delivered.  Here,  then, 
was  a  complete  and  final  award,  of  which  notice  was  given  to 
the  defendant,  as  executed  and  ready  for  delivery.  It  was, 
therefore,  no  longer  in  fieri.  All  power  over  it  was  gone.  Yet 
the  umpire,  hearing  that  the  defendant  refused  to  pay  his  share 
of  the  costs,  struck  out  the  fifty-seven  pounds,  and  inserted 
sixty-six  pounds,  in  order  to  cover  them,  and  then  he  re-signed 
with  a  dry  pen.  This  was,  obviously,  a  new  and  distinct  act  of 
judgment,  formed  by  him  after  his  authority  was  spent  and  he 
was  functus  officio.    And  so  it  was  decided. 

But  if  the  signing  and  sealing  by  the  arbitrators  was  not  with 
intent  to  determine  and  conclude  their  judgment,  if  they  still 
retained  the  award  in  their  own  hands,  with  the  view  of  hearing 
any  objections  that  the  parties  might  offer,  and  of  weighing  and 
deciding  on  them,  if,  in  other  words,  the  award  was  not  only 
not  delivered,  but  not  ready  to  be  delivered,  then  I  think  it 
equally  clear  that  it  is  not  their  judgment;  it  is  not  their  award. 
It  wants  that  finality  which  is  essential  to  every  award.  It 
wants  that  final  determination  of  the  judgment  which  is  essential 
to  a  decision.  It  is  a  suspended  and  not  a  final  judgment,  and 
of  course  can  be  no  award. 

Such  in  my  opinion  is  the  case  here.  It  is  stated  indeed, 
''that  upon  objections  being  made  by  Colonel  Byars  to  the 
award  after  it  was  signed  and  read  to  ^e  parties,"  the  arbitra- 
tors proceeded  to  consider  them.  This,  I  allow,  is  strong 
language.  It  speaks  of  the  instrument  of  the  twenty-first  of 
November  as  '<  the  award,"  and  states  that  the  objections  were 
made  after  it  was  signed  and  read.  But  though  so  called,  we 
find  from  the  testimony  of  the  arbitrators,  that  it  was  not  con- 
sidered as  their  final  award.  The  two  arbitrators  who  gave 
testimony  in  the  cause  concur  in  stating,  that  the  instrument  was 
signed,  sealed,  and  delivered  as  an  award  to  the  parties,  having 
been  read  in  their  presence  before  delivery,  which  (the  delivery) 
did  not  take  place  till  after  the  objections  made  by  Byars  were 
considered,  and  the  reduction  was  made;  this  reconsideration 
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produced  a  reduction  of  the  amount,  so  as  to  give  Byars  a  credit 
of  three  hundred  and  seventy-six  dollars  and  twenty-five  oent& 
This  being  made,  an  addition  vras  made  to  the  award,  which  was 
signed,  eealeA,  and  delivered  by  the  arbitrators  to  the  parties 
in  the  presence  of  each  other  on  the  tweniy-second  of  November^ 
1821.  *'  In  this  addition  to  the  award  (thej  say)  we  decided^ 
and  so  expressed,  that  Byers  should  pay  to  said  Thompson  one 
thousand  eight  hundred  and  seven  doUars  and  fifty-seven  cents, 
one  half  in  three  months,  and  the^  other  half  in  six  months  from 
the  twenty-second  of  November,  1821,  the  date  of  the  said  ad- 
ditional writing,  with  interest  on  the  whole  from  the  said  date. 
I  intended  (says  Mayo,  and  Bussell  adopts  his  evidence)  the 
latter  as  my  award,  and  acknowledged  and  delivered  it  as  such. 
The  addition  is  annexed  to  and  is  on  the  same  paper  which  con- 
tains the  first  opinion  expressed  by  the  arbitrators."  From  this 
testimony  it  is  clear  to  my  mind  that  the  pax>er  signed  on  the 
tweniy-first  of  November  was  not  the  definitive  judgment  of  the 
arbitrators.  It  was  indeed  the  opinion  which  they  then  enter- 
tained, but  which  they  suspended  until  they  could  hear  any 
objections  which  could  be  suggested  by  the  parties  interested;  a 
course  which  I  think  not  only  legal  but  laudable. 

I  am  then  of  opinion  that  tiie  paper  purporting  to  be  executed 
.on  the  twenty-second  of  November  was  the  true  award,  and  not 
that  which  had  been  signed  and  sealed  the  day  before. 

Before  we  pursue  this  conclusion  to  its  consequences,  it  be- 
comes necessary  to  inquire,  whether  the  reservation  of  the  power 
to  reconsider  a  charge  against  the  plaintiff  of  one  hundred  and 
fifty  dollars  vitiates  the  whole  award  or  not.  I  think  it  does  not. 
The  arbitrators  have  awarded  to  Thompson  one  thousand  eight 
hundred  and  seven  dollars  and  fifty-seven  cents;  and  if  this  matter 
had  been  or  shotdd  be  decided  in  his  favor,  he  would  be  entiUed 
to  one  thousand  nine  hundred  and  fifty-seven  dollars  and  fifty- 
seven  cents.  However,  the  matter,  then,  as  to  that  one  hundred 
and  fifty  dollars  might  be,  Thompson  is  entitied  without  contro- 
versy to  the  one  thousand  eight  hundred  and  seven  dollars  and 
fifty-seven  cents.  Byars  has  nothing  to  complain  of,  if  we  con- 
sider the  award  good,  and  the  reservation  only  void.  He  could 
only  lose,  and  not  gain,  by  the  reconsideration  of  that  question. 
If  they  had  awarded  against  him  a  heavy  sum,  leaving  undecided 
an  important  credit  which  would  reduce  that  sum,  he  might 
well  complain.  But  here,  the  effect  of  the  reconsideration  and 
change  of  opinion  could  only  be  to  increase  the  demand  against 
him.     All  then  that  he  can  ask  is,  that  this  reservation  of  a  right 
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to  charge  1^™  at  a  future  day  the  additioual  one  hundred  and 
fifty  dollars  should  be  held  void:  and  such  I  think  it  is  unques- 
tionably. But  it  does  not  affect  the  one  thousand  eight  hundred 
and  seven  dollars  and  fifty-seven  cents  which  is  substantive  and 
unconnected  vrith  the  question  reserved,  and  for  which  the 
award  is  therefore  good.  If  we  consider — as  perhaps  we  ought 
to  do,  in  support  of  the  acts  of  the  arbitrators — the  reservation 
as  being  only  of  the  power  of  reconsidering  the  question  at  any 
time  before  the  award  should  be  delivered,  then  it  would  be 
valid  indeed,  but  the  result  would  be  the  same.  For  the  deliv* 
ery  of  the  award  without  change  as  to  the  point  reserved,  must 
be  regarded  as  concluding  the  question,  and  as  evincing  that 
after  the  exercise  of  the  reserved  right,  the  arbitrators  had  found 
no  sufficient  reason  to  modify  their  award  as  to  the  one  hundred 
and  fifty  dollars.  In  neither  view,  then,  can  the  reservation  in 
question  have  any  effect  upon  the  award  between  the  parties. 

What  then  are  the  consequences  of  this  view  of  the  award 
upon  the  present  case  ?    Let  us  look,  first,  to  the  pleadings. 

There  are  four  counts  in  the  declaration,  to  all  and  each  of 
which  there  is  a  demurrer.  That  demurrer,  in  the  opinion  of 
this  court,  should  not  have  been  sustained  as  to  either  count. 
Preliminary  to  and  as  part  of  his  demurrer,  the  defendant  prayed 
oyer  of  the  submission,  to  which  he  had  a  right,  and  which  was 
accordingly  read  to  him.  He  also  prayed  oyer  of  the  award,  to 
which  he  had  no  right;  and  that  being  also  read  to  him,  he  ob- 
jects, as  fatal,  the  variance  between  the  true  date  of  the  submis- 
sion and  the  date  recited  in  the  award.  In  the  opinion  -of  this 
court,  however,  the  plaintiff  having  in  his  declaration  averred 
that  the  award  was  made  in  pursuance  of  the  submission,  that 
matter  was  matter  of  fact  for  the  jury,  who  might  find  upon  evi- 
dence, that  the  date  on  the  face  of  the  award  was  mistaken. 
The  second  objection,  that  the  arbitrators  reserved  a  right  to 
reconsider,  is  deemed  of  no  weight,  as  that  did  not  affect  the 
award.  The  third  objection  was  to  the  failure  to  aver  that  a 
copy  of  the  award  had  been  delivered.  But  this  the  court  does 
not  deem  necessary  to  the  validity  of  the  award,  and  so  not 
necessary  to  be  averred.  The  fourth  objection  is  the  discovery 
of  the  error  and  its  correction,  and  so  the  plaintiff  improperly 
demanded  two  thousand  one  hundred  and  eighiy-three  dollars 
and  eighty-two  cents,  instead  of  one  thousand  eight  hundred  and 
seven  dollars  and  fif  iy-seven  cents.  But  it  depended  upon  the 
testimony  that  was  to  be  adduced,  and  not  merely  upon  the  paper 
as  it  appeared,  whether  the  act  of  the  tweniy-first  or  that  of  the 
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twenly-second  of  November  was  the  true  award.  If  upon  trial 
of  the  issue  of  no  such  award,  on  the  three  first  counts  (to  which 
alone  this  objection  applies),  it  had  appeared,  that  the  paper,  aa 
sealed  on  the  twenfy-first,  wad  final,  and  delivered  as  such,  then 
the  objection  was  invalid.  If,  on  the  other  hand,  it  appeared 
that  the  act  was  still  incomplete  and  in  fieri,  then  the  paper  as 
executed  on  the  twenty-second  was  the  true  award.  The  mat- 
ter, then,  depending  on  evidence  as  to  the  execution  and  deliv- 
exy  of  the  award,  could  not  properly  have  been  made  the  subject 
of  demurrer  to  the  declaration.  I  do  not  think  that  either  of 
the  three  first  counts  should  have  been  adjudged  bad  on  de- 
murrer, although,  upon  the  view  of  the  case  taken  by  this 
court,  it  is  unimportant,  since  on  the  plea  of  no  award,  they  are 
unsustained  by  the  evidence.  As  to  the  fourth  count,  the  court 
is  of  opinion,  that  it  is  good,  and  that  the  demurrer  to  it  should 
have  been  overruled. 

The  objection  to  the  first,  second,  and  fourth  counts,  that  they 
do  not  set  out,  or  profess  to  set  out,  the  whole  award,  is  unten- 
able. It  is  not  necessaty  to  do  so  in  the  declaration.  The  only 
case  in  which  it  is  necessaty  (if  it  be  necessary  in  that),  is  when 
an  action  of  debt  is  brought  for  the  penalty  of  a  bond  condi- 
tioned to  abide  by  an  award,  and  the  defendant,  taking  oyer  of 
the  condition,  pleads  no  award,  and  the  award  is  for  the  first  time 
brought  out  in  the  replication.  In  such  case,  it  has  been  said, 
that  the  replication  must  set  out  the  whole  award.  But  if  it  be  so, 
it  results  from  the  technical  rules  of  pleading,  which  have  no  ap- 
plication to  a  declaration  on  an  award,  as  in  this  case,  in  an  ac- 
tion for  the  penalty  in  an  agreement  for  submission,  in  which 
tlie  setting  out  so  much  of  tiie  award  and  the  breach  of  it,  as 
entitles  the  plaintiff  to  his  action,  is  a  necessary  part  of  the 
declaration. 

Next  as  to  the  pleas.  The  second  was  admitted.  The  third 
(which  was  to  the  fourth  count)  was  a  good  plea,  but  was  with- 
drawn because  the  count  was  declared  bad.  It  may  be  filed 
again  to  that  count  if  there  be  a  new  trial.  The  fourth  plea  is, 
that  there  was  an  error  of  three  hundred  and  seventy-six  dollars 
and  twenty-five  cents  on  the  face  of  the  award.  This  was  not  a 
good  plea;  not  to  the  three  first  counts,  because  it  contradicted 
tho  award,  if  the  act  of  the  twenty-first  of  November  constituted 
the  award;  nor  to  the  fourth,  because  that  demanded  only  the 
balance  after  correcting  that  error.  The  fifth  and  sixth  pleas 
are  covered  by  the  seventh  which  was  sustained,  and  there  was 
neither  necessity  nor  propriety  in  pleading  the  same  matter  over 
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in  several  pleas.  The  eighth  plea  is,  that  a  copy  of  the  award 
was  not  furnished.  This  was  not  essential  to  the  action,  and  so 
the  plea  was  not  good.  The  ninth  plea  was  bad,  because  it 
called  in  question  the  award  for  errors  alleged  to  appear  on  its 
face,  which  could  not  be  established  without  reference  to  matter 
aliunde. 

Looking,  then,  upon  the  declaration  as  good  in  all  its  counts, 
the  demurrer  to  the  fourth  count  should  not  have  been  sus- 
tained, and  the  Terdiot  upon  the  plea  of  no  such  award  to  the  other 
three  shotdd  hare  been  for  the  defendant  There  must  then  be 
a  new  trial  upon  those  counts,  unless  the  plaintiff  shall  release 
the  excess  of  the  verdict  over  the  demand  set  forth  in  the  fourth 
count,  in  which  event  judgment  should  be  entered  for  the 
amount  of  that  demand.  If  the  plaintiff  refuses  to  release,  the 
verdict  must  be  set  aside,  and  a  new  trial  awarded  of  the  issues 
upon  the  three  first  counts,  and  the  untried  issues  upon  the 
fourth. 

Oabell  and  Bbooeb,  JJ.,  absent. 


SumoiENOT  or  Awabd:  See  Barretts  t.  PaUenon,  1  Am.  Deo.  576;  Blact" 
ledge  v.  Smpwrny  2  Id.  614;  Brickhouse  v.  Hunter,  4  Id.  528;  WaUh  y.  00- 
mor,  6  Id.  502;  CoghiU  v.  Hord,  25  Id.  148;  DooUtOe  v.  Maieolm,  31  Id.  671. 
See  note  to  Elmendor/Y,  Jlarrie,  35  Id.  587,  for  a  disonsnoii  of  the  subject  of 
the  impeachment  of  awards. 

Who  mat  Submtt  to  Abbttration:  See  note  to  Hvtchinge  v.  •/oAnson,  30 
Id.  626,  where  this  snbjeot  is  disonssed. 


Wallace  v.  Shaefeb. 

[la  Lezob,  622.] 

AMnamiENT  of  Tttlb  Bond  execated  with  the  condition  that  the  obligor 
should  make  the  obligee  a  good  title  to  a  certain  tract  of  land,  does  not 
affect  the  duty  of  the  obligor  to  make  a  good  title  to  the  obligee,  and  a 
tender  of  a  deed  of  the  land  to  the  assignee  is  not  a  perfonnanoe  of  the 
condition. 

Debt  on  bond  by  Wallace,  for  benefit  of  Bradley  against  Shaf- 
fer. The  bond  was  conditioned  to  deliver  Wallace  a  certain 
tract  of  land.  There  was  a  penalty  attached  in  case  of  non-per- 
formance, and  this  suit  is  for  the  penally.  Wallace  indorsed  the 
bond  to  Miller,  who  indorsed  to  Bradley,  for  whose  benefit  suit  is 
brought.  Sha£fer  pleaded:  1.  Conditions  performed;  and  2.  That 
after  the  assignment  to  Miller,  and  before  his  assignment  to 
Bradley,  defendant  and  his  wife  tendered  a  deed,  duly  executed 
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and  acknowledged^  to  Miller,  of  the  land.  BepHcations  were  filed 
and  issae  joined.  The  defendant  produced  the  deed  offered  to 
Miller  to  support  his  first  plea.  This  deed  was  rejected,  and  de- 
fendants excepted.  The  jury  found  for  the  defendant;  judgment 
was  rendered  on  the  Terdiot;  and  this  court  allowed  the  plaintiff 
a  tupersedeaa. 

Johnstorij  for  the  plaintiff  in  error. 

IkiUon,  amtra. 

By  OouBT.  The  drouit  superior  court  erred  in  oyemdingthe 
plaintiff's  motion  for  a  new  trial.  The  verdict  of  the  juiy  was 
not  sustained  by  the  evidence,  the  plea  of  conditions  performed 
being  altogether  unsux^ported.  No  evidence  appears  to  have 
been  introduced  even  tending  to  prove  the  making  of  a  deed  to 
Wallace,  to  whom,  by  the  condition  of  the  title  bond,  it  was  to 
have  been  made.  The  imperfect  proof  of  the  execution  of  a 
deed  to  Miller,  was  not  evidence  under  the  plea  of  conditions 
performed;  nor  would  the  deed  have  been  evidence  under  that 
plea,  if  the  proof  had  been  complete.  As  to  the  second  plea  of 
the  defendant,  it  was  manifestly  bad,  since  MUler,  though  the 
owner  of  the  title  bond,  was  not  the  person  to  whom  the  title 
was  to  have  been  conveyed;  and,  therefore,  he  had  a  right  to  re- 
fuse to  accept  it,  as  he  is  alleged  in  the  plea  to  have  done. 

Judgment  reversed,  and  cause  remanded  for  a  new 

TuGKBB,  P.,  and  Oabell,  J.,  absent. 


GASES 


IN  THE 


SUPREME  COURT 


OF 

ALABAMA, 


Allen  aio>  Dean  v.  Bbadfoeix 

(8  Alabama,  381.] 
f  VDOMBNT  IN  FaVOR  OF  OnE  IN  AN  ACTION  BT  TwO  is  lITeglllur. 

Amskdhxnt,  Nunc  fbo  Tunc,  of  Judomxnt  npon  which  no  eseootion  hit 

iMaed  within  a  year  and  a  day,  is  proper,  bat  Mire  ffmAoM  will  fltiU  bt 

neoaasary  to  entitle  the  plaintiff  to  execatioD. 
Bhtby  of  Judgment  Nunc  fbo  Tuno  without  Notiob  is  good. 
SumoiBNT  Wabbant  fob  Judgment  Nunc  pbo  Tunc  may  be  foniiahed 

by  the  declaration  showing  in  whose  favor  judgment  shonld  be  entered. 
RionAL  IN  Entbt  of  Judgment  Nunc  pbo  Tunc  that  the  mistake  in  the  first 

entry  was  "satisfactorily  shown,"  warrants  tiie  presomption  that  then 

was  legal  proof  of  that  fact. 

Ebbob  to  St.  Clair  circuit  court.  The  only  question  was  as  to 
the  sufficiency  of  an  entry  of  judgment,  nwnc  pro  tunc,  in  fayor 
of  both  plaintiffs  in  an  action  brought  by  them  as  administra- 
tors of  a  decedent  on  a  certain  note,  the  original  entry  of  judg- 
ment having  been  by  mistake  made  in  favor  of  one  only  of  the 
plaintiffs.  The  points  relied  on  sufficiently  appear  from  the 
opinion. 

W.  B.  JUarimj  for  the  plaintiflB  in  error. 

No  counsel  appeared  for  the  defendant. 

CoLLBB,  0.  J.  It  is  undoubtedly  true,  that  the  first  judgment  is 
irregular  in  being  rendered  in  favor  of  one  of  the  plaintiffs  only. 
It  is  no  objection  to  the  amended  judgment,  that  no  execution 
had  issued  within  a  year  and  a  day,  on  the  original  judgment, 
but  if  a  scire  facias  was  necessary  to  entitle  the  plaintiff  to  an 
execution,  when  the  amendment  was  made,  theamendment,  whidi 
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was  an  entry  nunc  pro  twnc^  would  not  in  this  respect,  place  tho 
plaintiflh  in  a  better  condition. 

This  court  has  repeatedly  holden,  that  a  judgment  nunc  pro 
twnc  may  be  entered,  though  no  notice  is  given  to  the  opposite 
party:  Fuqua  and  BswiU  ▼.  Garrid  and  Martin,  Minor  170;' 
Clemens  ▼.  Judson  and  BanJcs,  Id.  895.  In  point  of  law,  no 
inconyenience  can  result  from  the  want  of  notice,  as  such  judg- 
ments are  always  foimded  on  matter  of  record,  or  some  entry  or 
memorandum  in  the  cause,  and  can  not  be  gainsaid  by  showing 
to  the  court  extraneous  facts.  A  judgment  nunc  pro  tunc  is 
merely  consummating  what  the  court  had  ordered,  or  but  imper- 
fectly performed,  and  as  it  has  a  retrospectiye  relation,  nothing 
that  has  occurred  post  fadum  can  be  presented  in  opposition 
to  it. 

The  declaration  sufficiently  shows  in  whose  favor  the  judg- 
ment of  the  drcuit  court  should  hare  been  rendered,  and  in  the 
absence  of  any  other  memorandum  or  entry,  furnished  a  suffi- 
cient warrant  for  the  judgment  nunc  pro  tunc.  But  if  anything 
farther  was  necessaiy,  it  might  perhaps  be  intended  from  the 
recital  in  the  record,  that  it  was  satisfactorily  shown  to  the 
court,  the  first  entry  was  irregular  through  mistake;  that  the 
court  was  satisfied  by  legal  proof:  See  Thompson  t.  MUer,  2 
Stew.  470;  Draughan  and  others  t.  The  Ibmbeckbee  Bank,  1  Id.  66 
[18  Am.  Dec.  38];  WUkerson  t.  OoldthwaUe,  1  Stew.  &  P.  159; 
Mays  et  al.  t.  HasseU,  4  Id.  222  [24  Am.  Dec.  750]. 

The  consequence  is,  the  judgment  must  be  affirmed. 


KuKO  FBO  Tunc  Entbt  ob  Am ekdmsnt  or  Jttboments  or  OTHia  Oa- 
BXBS:  See  Fugua  ▼.  Oarnd,  12  Am.  Dec.  40,  and  note;  WUson  y.  Myer$,  15 
Id.  510;  Ohirhuter  v.  Cande,  Id.  238,  and  note;  Ludtow  v.  Johnwn^  17  Id. 
600;  Draughan  ▼.  Twnbeekbee  Bank,  18  Id.  38;  Mays  v.  HasaeU,  24  Id.  750; 
Davis  Y.  Hooper,  Id.  751;  Den  v.  TomUn,  35  Id.  525.  In  Jones  y.  Hart,  60 
Mo.  360,  the  principal  case  is  referred  to  by  Sherwood,  J.,  dissenting,  as  an 
anthority  for  the  role  that  where  a  judgment  has  been  by  mistake  of  the 
clerk  entered  as  a  special  judgment  instead  of  a  general  judgment,  as  required 
by  the  Yerdict,  the  proper  entry  may  be  made  at  a  subsequent  term  nunc  pro 
tunc,  the  record  furnishing  tiie  means  of  correction.  A  u»ere  clerical  mis- 
prision in  an  entry  of  judgment,  which  may  be  corrected  by  reference  to  the 
summons  and  complaint,  is  not  a  ground  of  rcYersal,  since  the  entry  may  b» 
amended  to  conform  to  the  compliant :  Pool  y.  Minge,  50  Ala.  101.  A  judg- 
ment may  be  entered  nunc  pro  tuue,  without  notice:  OswUdice  Co,  y.  Hope,  5 
Id.  636;  Bancroft  y.  Stanton,  7  Id.  355.  But  the  rule  does  not  apply  to  the 
setting  aside  of  a  final  decree  in  f aYor  of  distributees  on  the  settlement  of  an 
administration  account  on  petition  of  the  personal  representatiYe  of  a  de- 
ceased distributee  at  a  subsequent  term,  without  notice  to  the  other  distrib* 

ntees:  JTiomas  y.  Dumas,  30  Id.  86.    A  judgment  may  be  amended  nunc  pro- 

■  --  ^ 
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ftmc,  though  a  year  and  a  day  have  elapsed  without  execation:  Bancrqft  ▼. 
Stanion^  7  Id.  306.  Where  the  entry  of  a  jadgment  nunc  pro  tune  recites 
that  it  was  made  to  appear  to  the  oonrt  that  a  judgment  had  been  duly  ren- 
dered which  the  clerk  omitted  to  enter,  it  will  be  preeomed  that  it  was  made 
to  appear  by  proper  eyidenoe:  €fUu$  r,  OVom,  24  Id.  471.  In  all  these  oases 
AUm  V.  Brtuffofd  is  cited  as  authority. 


Maiin  v.  Bufobd. 

p  AT.A1lAlfA,  819.] 

AxTOBMXT  MAT  BB  Gasxisbxd  vob  MoiTKT  IX  HIS  Hands  ooUsoted  foT  the 
execation  debtor. 

Oabnishee*8  Answer  SuFFicnxTLr  Adiots  Indxbtxdkxbs  to  the  execa- 
tion debtor  to  authorise  judgment  against  such  gamlBhee,  even  though  it 
contains  no  express  admission,  if  it  states  facts  showing  such  indebted- 
ness to  exist. 

Wbit  of  Ebbob  Joining  Oabnishxb  and  Bzboution  Bbbtob  brought  to 
reverse  a  judgment  discharging  the  garnishee  is  irregular,  but  if  no  ol^ 
jection  be  made  to  such  misjoinder,  the  defect  is  waived. 

Ebbob  to  Barbour  coiiniy  cirooit  court  to  reverfle  a  jadgment 
discharging  the  defendant  in  error  from  liability  as  garnishee  of 
one  Lanier,  against  whom  the  plaintiff  in  error  had  judgment, 
thoogh  the  record  did  not  set  it  out.  The  facts  were,  as  stated 
in  the  answer  of  the  garnishee,  that  he  was  an  attorney;  that  he 
or  his  partner,  now  deceased,  had  received  a  certain  note  for 
collection;  that  he  supposed  it  was  from  the  defendant  in  execu- 
tion, as  it  was  sued  in  his  name;  that  the  amount  had  been  col- 
lected, and  was  in  the  garnishee's  hands  as  attorney,  and  that 
he  owed  the  same,  less  his  commissions,  to  the  defendant  in  ex- 
ecution, if  the  note  was  received  from  him,  which  the  garnishee 
did  not  certainly  know.  On  this  answer  the  garnishee  was  dis- 
charged, and  the  plaintiff  brought  error. 

Harris,  for  the  plaintiff  in  error. 

Bufordf  pro  se, 

GoLDTHWAiTE,  J.  1.  An  attomcy  is  not  exempt  from  garnishee 
process,  in  consequence  of  the  connection  which  exists  between 
him  and  the  courts  of  law.  He  is  not  an  officer  of  the  law, 
although  the  courts  frequently  exercise  a  summaiy  control  over 
him,  but  this  is  only  for  the  advancement  of  justice,  by  compel- 
ling the  performance  of  well-known  duties  to  his  clients,  who  are 
suitors  in  the  courts.  For  every  other  purpose,  he  is  the  mere 
agent  for  his  client,  and  when  he  also  becomes  his  debtor,  he 
may  be  garnished,  as  any  other  person. 
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2.  It  is  flopposed,  in  the  aigmnent  which  the  ganiiflfaee  haa 
submittedy  that  the  admission  of  indebtedness,  contained  in  Qua 
answer,  is  not  sufficiently  distinct  to  authoziaBe  any  judgment.  It 
is  certainly  settled  by  repeated  decisions  of  this  oonrt,  that  tha 
answer  must  contain  an  admission  of  indebtedness:  BnvUh  y. 
Chapman,  6  Port.  365,  and  cases  there  cited.  Here,  there  is  such 
an  admission,  not,  it  is  true,  in  so  many  words,  that  he  owes 
the  defendant  in  execution  so  much,  but  no  other  conclusion 
can  arise,  from  the  facts  which  are  stated,  and  if  the  same  facts 
were  proved  by  the  defendant  in  execution  in  a  direct  suit 
against  the  attorney,  a  judgment  for  the  specified  sum  would  be 
the  necessary  consequence.  It  is  predsely  the  same  principle 
which  was  decided  by  us  in  the  case  of  Baher  y.  Moody ^  1  Ala. 
(N.  S.)  316. 

We  have  no  hesitation  in  reversing  the  judgment,  and  should 
render  it  here  against  the  garnishee,  for  the  proper  sum,  if  the 
judgment  against  the  defendant  in  execution  was  shown. 

As  the  record  does  not  set  out  this  judgment,  the  cause  must 
be  remanded  for  further  proceedings. 

We  remark  that  the  writ  of  error  is  irregular  in  joining  the  de« 
fendant  in  execution,  wi&  the  garnishee,  but  as  no  action  is  re- 
quested, we  i»:e6ume,  conformably  to  our  recent  course  of  prac- 
tice, that  the  defect  is  waived. 


MoNXT  IN  CusTODiA  LsGis  NOT  Attaohablb:  See  I>ai0tofi  v.  HcikomJ^  18 
Am.  Deo.  618;  Bcwden  v.  SchatxeU,  23  Id.  170;  PrentisB  v.  SUsg,  24  Id.  63L 


Giles  v.  Williams. 

Sr 

[3  Alabaka,  816.] 

Pejea  that  Bond  was  Made  wrrHOnr  Considrration  is  good  in  Alahamft, 
Plia  that  Consideration  of  Bond  has  Failed  in  that  it  was  given  for  the 

purchase  of  land,  bat  that  no  title  or  covenant  of  title  was  then  or  after* 

wards  made,  and  that  the  plaintiff  can  not  make  title,  is  bad  because  it 
\  impliedly  admits  that  the  contract  is  not  rescinded,  and  that  the  defend* 

^  ant  has  possession. 

Vendee  in  Possession  can  not  Detend  against  an  action  for  the  payment 

of  the  purchase  money  of  land. 
Plea  that  Bond  was  Obtained  bt  Fraud  withont  alleging  the  facts  oonsti* 

tuting  the  fiaod  is  bad. 

Ebbob  to  the  Tallapoosa  cotmfy  circait  conrt,  in  debt  on  bond» 
to  which  the  defendant  pleaded  three  pleas,  the  nature  of  which 
is  stated  in  the  opinion.  On  demurrer  all  the  pleas  were  ad- 
judged bad,  and  the  defendant  brought  error. 
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T.  Clay^  for  tlie  plaintiff  in  ezior* 

Fryor,  contra. 

OtasosD,  J.  The  questions  of  law  in  fids  case^  are  presented 
on  tiie  pleadings. 

1.  The  first  plea  is,  that  the  bond  sued  on,  ivas  made  without 
any  consideration  whatever.  This  form  of  pleading  grows  out 
of  our  statute^  which  makes  eveiy  writing,  whether  under  seal 
or  not,  evidence  of  the  debt,  or  the  duty  for  which  it  was  given, 
and  permits  the  defendant,  by  plea,  to  impeach  the  considem- 
tion  of  a  bond,  in  the  same  manner  as  if  it  had  not  been  sealed: 
Aik.  Dig.  283.  If  a  note  or  bond,  then,  is  executed  without 
any  consideration,  the  plea  must,  of  necessil^,  be  in  the  nega- 
tive; it  IB  not  possible  to  plead  or  state  that  affirmatively,  whioli 
has  no  existence.  If  in  truth,  there  wa^  a  oonsidention,  the 
plaintiff  in  his  replication  may  set  it  out,  upon  which  the  defend* 
ant  must  take  issue.  The  demurrer  to  ttiis  plea,  therefore, 
should  not  have  been  sustained. 

2.  The  second  plea  alleges  that  the  consideration  for  which 
the  bond  was  given,  has  wholly  failed  in  this,  that  it  was  given 
for  a  piece  of  land;  that  no  titie  or  covenant  for  titie,  was  ex- 
ecuted at  the  time;  that  no  titie  has  yet  been  made,  nor  is  it  in 
the  power  of  the  plaintiff  to  make  one.  This  plea  can  not  be 
supported.  It  impliedly,  at  least,  admits  that  the  contract  for 
the  sale  of  the  land,  is  not  rescinded,  and  he  therefore  has  the 
benefit  of  the  contract  on  his  part,  by  the  possession  of  the  land. 
It  is  the  settied  law  of  this  court,  that  a  vendee  in  possession  of 
land,  can  not  defend  himself,  in  an  action  at  law,  for  the  pur- 
chase money,  while  he  retains  tiie  possession.  The  only  excep- 
tion hitherto  admitted  to  this  rule,  is,  that  a  vendee  may, 
under  certain  circumstances,  apply  to  a  court  of  chancery,  to 
rescind  the  contract,  before  eviction,  and  without  abandonment 
of  the  possession:  Young  v.  HarriSy  2  Ala.  108. 

3.  The  third  plea,  which  alleges  that  the  bond  was  obtained 
by  "  fraud,  covin,  and  misrepresentation,"  is  clearly  bad.  It  is 
a  wellH9ettied  principle,  at  common  law,  that  a  fraud,  which 
will  vacate  a  deed,  in  a  court  of  law,  must  be  a  fraud  which  re- 
lates to  the  execution  of  the  instrument;  as  for  example,  that  it 
was  falsely  read  to  the  party.  This  question  was  discussed  at 
large  by  tiiis  court,  in  the  case  of  Svrift  v.  FUakugh^  9  Por.  63, 
and  again  in  Mordecai  and  Wanroy  v.  Tankerdyj  1  Ala.  100;  and 
see  Taylor  v.  King,  6  Munf.  366  [8  Am.  Dec.  746]. 

The  counsel  for  the  plaintiff  in  error  has  referred  us  to  a  preoe- 
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dent  in  2  Ohit.  PI.  495^  where  a  plea,  tibat  a  deed  was  obtained 
by  frandnlent  misrepresentations,  is  given.  But  it  is  denied 
that  this  precedent  is  supported  by  any  anthoriiy;  see  the  cases 
cited  from  6  Munf.,  and  Daw  y.  MdnaeU,^  13  Johns.  430;  and 
the  case  of  Wyche  y.  MacHin^  2  Band.  426.  We  have  also  been 
referred  to  the  case  of  Pemberton  y.  Staples^  6  Mo.  69,  where  a 
plea  of  fraud,  of  this  general  character,  was  admitted  on  the 
authority  of  Chitty.  The  opinion  is  short  and  unsatisfactory — 
the  court  admitting,  that  there  was  a  conflict  of  authority,  but 
that  it  had  not  access  to  them,  to  ascertain  the  extent  of  the 
disagreement. 

When  this  question  was  presented  to  this  court,  preyiously ,  in 
the  cases  cited,  it  was  as  a  question  of  eyidence,  and  had  refer- 
ence not  to  the  consideration,  but  to  the  yalidity  of  the  deed. 
Considered  as  a  question  of  pleading  imder  our  statute,  thexe 
can  be  no  doubt,  that  the  consideration  of  a  deed  may  be  im- 
peached by  alleging  such  facts  as  would,  in  law,  amount  to  a 
fraud.  The  objection  to  this  plea,  is  not  that  the  consideration 
of  a  bond  may  not  be  impeached  by  an  allegation  of  fraud,  but 
that  instead  of  stating  the  facts,  which  constituted  the  fraud, 
the  pleader  has  stated  a  conclusion  from  facts,  which  are  not 
disclosed,  and  the  demurrer  to  it  was,  therefore,  properly  sus- 
tained. 

For  the  error  of  the  court,  in  sustaining  the  demurrer  to  the 
first  plea,  the  judgment  must  be  reversed,  and  the  cause  re- 
manded. 

Plea  that  Bond  is  VoLanTART  and  withont  either  a  good  or  valoabb 
oonnderation  is  suffieient,  beoaose  in  sach  a  case  there  are  no  special  facts  to 
ayer:  HutUm  v.  WUlianu,  25  Am.  Dec.  84. 

Plba  of  Failubb  of  Coksibebation.— If  a  defense  is  foaoded  upon  a 
total  or  partial  failure  of  consideration,  or  upon  fraudulent  acts  or  representa* 
lions  affecting  the  consideration,  the  special  facts  must  be  pleaded:  HusUm  ▼. 
WUliamB,  25  Am.  Dec  84.  A  plea  to  an  action  on  a  note  that  it  was  given 
in  consideration  of  a  bond  to  convey  lands  in  fee  simple  within  a  specified 
time,  and  that  the  lands  were  not  so  conveyed,  and  that  the  vendor  had  no 
title,  is  good:  Tyler  v.  Toung,  35  Id.  116. 

Vender  in  Possession  can  not  be  Relieved  from  Patxsnt  of  the 
purchase  money,  or  set  up  any  outstanding  title:  AbboU  v.  Allen,  7  Am.  Dec. 
554,  and  note;  Barkhamited  v.  Case,  13  Id.  02,  and  note;  Oreeno  y.  Munsonf 
31  Id.  605;  Larkm  v.  Bank  of  Montgomery,  33  Id.  324. 

Obneral  Plea  of  *<  Fraud,  Covin,  and  False  Refressntation"  in  bai 
to  an  action  on  a  writing  obligatory,  is  held  sufficient  to  entitle  the  defend- 
ant to  show  any  false,  fraudulent,  or  covinous  conduct^  of  the  obligee  in  pro- 
curing  the  execution  of  the  writing  from  which  it  would  appear  that  in  legal 
effect  the  obligor  never  executed  the  bond:  Huston  v.  WiUiams,  25  Am.  Dec. 

1.  Dwr  V.  JAinmII. 
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64;  And  see  the  note  to  that  case  for  a  general  consideration  of  the  aabjeot  of 
pleading  frand.  A  plea  that  a  sealed  note  was  obtained  by  frand,  oovin,  and 
nusrepresentation  is  good  on  demurrer,  and  fraud  may  be  specially  pleaded 
in  bar,  without  averring  the  acts  constituting  the  fraud,  even  where  evidence 
thereof  might  be  given  under  the  general  issue:  Sa/unders  v.  StoiUy  27  Id.  263| 
Eo$s  V.  Bra/ffdon^  28  Id.  445.  So  a  genersl  plea  of  frand,  oovin,  and  misrep- 
reoentation  is  held  to  be  good  on  special  demurrer  in  assumpsit  for  goods  sold 
and  delivered:  EUioU  v.  OoggshaU,  30  Id.  365.  In  Baird  v.  Baird^s  ffein, 
31  Id.  399,  it  was  held  that  an  allegation  in  a  bill  that  a  sale  was  unjust,  in- 
iquitous, and  fraudulent,  was  impertinent  if  not  accompanied  by  a  ststement 
of  facts  showing  wherein  the  fraud  consisted.  Fraud  in  the  execution  of  a 
deed  is  available  in  an  action  at  law,  but  where  the  fraud  relates  to  tmnnan 
tions  preceding  the  execution  of  the  instrument  the  remedy  is  inequity:  Ta^ 
ior  V.  King,  8  Id.  746;  TKamaa  v.  Thomas,  13  Id.  22a 


Baboooe  V.  Herbert. 

[8  AX.ABAMA,  892.] 
LlOENSXD  FbERYMAN  HAS  NO  AUTHOBITT  TO  PlAOX  BoPB  AC808S  A  KaYIOA* 

BLE  Strsam  which  obstructs  navigation,  and  if  he  does  so,  he  is  liable  for 
any  injury  resulting  therefrom. 
Keeper  of  Public  Ferrt  is  Liable  as  a  Common  Garbiw. 

Error  ix)  Dallas  county  circuit  court,  in  an  actiou  on  the  case 
to  recover  damages  for  a  sulky,  belonging  to  the  i^laintiff,  which 
was  lost  while  being  transported  across  the  Cahawba  river  on 
the  defiendants'  ferry  boat.  The  first  and  second  counts  of  the 
declaration  charged  the  defendants  as  public  ferrymen  and  com- 
mon carriers.  The  substance  of  the  third  and  fourth  counts  is 
stated  in  the  opinion  so  far  as  material  to  the  points  decided. 
The  defendants  demurred  to  all  the  counts,  but  the  demurrers 
were  overruled.  The  court,  against  the  request  of  the  defend* 
ants,  charged  the  jury  that  the  defendants  were  liable  as  com- 
mon carriers,  and  not  merely  for  negligence.  Verdict  and 
judgment  for  the  plaintiff,  which  the  defendants  brought  error 
to  reverse.  The  points  relied  on  sufficiently  appear  from  the 
opinion. 

Peck  and  Clarke,  for  the  plaintiffs  in  error. 

Thornton,  contra. 

Ormond,  J.  Objections  have  been  taken  to  the  third  and 
fourth  counts  of  the  declaration,  but  although  not  very  formal, 
we  think  they  are  substantially  correct.  It  is  supposed  that  the 
third  count  does  not  show  that  the  plaintiffs  in  error  had  any 
agency  in  the  loss  of  the  sulky,  but  that  from  the  count  it  ap- 
pears to  have  been  the  unauthorized  act  of  their  servants,  for 
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which  thqr  are  not  leBponsible,  aad  the  case  has  been  aasimi- 
laied  to  the  doctrine  established  bj  this  court  in  CawQwm  y. 
DefU,  2  For.  276,  where  it  was  held,  that  ''the  master  was  not 
liable  for  injuries  caused  by  the  negligent  conduct  of  his  slave, 
whilst  not  acting  in  his  master's  emjdoyment,  or  under  hia 
authority/' 

The  language  employed  in  this  count  is, ''  that  the  feny-flat 
of  the  defendants  was  then  and  there  under  the  care,  govern- 
ment, and  direction  of  three  senrants  of  the  said  defendants,'' 
etc.  We  do  not  consider  that  it  follows  from  the  language 
used,  that  the  agents  of  the  defendants  in  the  management  of 
the  boat  were  slaves;  but  if  that  was  the  necessaiy  inference,  wo 
think  it  sufficiently  appears  from  the  reference  in  this  count  to 
the  previous  coimts  (for  the  sake  of  brevity),  by  the  use  of  the 
terms,  ''for  the  purposes  aforesaid,"  that  the  servants  of  tho 
defendants  were  in  their  employ,  navigating  the  boat  across  tho 
stream  as  a  common  feny-boat. 

The  fourth  count  charges  the  loss  to  have  occurred  from  an 
obstruction  thrown  across  the  Alabama  river,  below  the  feny» 
on  the  Cahawba  river,  by  the  defendants.  It  is  supposed  that, 
as  the  defendants  were  the  owners  of  the  lower  feny,  also,  and 
as  it  was  a  usual  and  common,  if  not  necessary  means  of  crossing 
the  river,  to  stretch  a  rope  from  ouq  side  to  the  other,  to  pull 
the  boat  over  by,  that  therefore  the  plaintiffs  in  error  are  not 
responsible  for  an  injury  arising  from  that  cause. 

We  can  not  agree  that  a  license  to  keep  a  ferry  on  any  of  our 
navigable  streams  authorizes  the  grantee  of  the  feny  to  place 
any  obstruction  across  the  stream,  even  if  such  were  convenient 
or  proper  to  the  passage  of  the  ferry-boat.  The  license  merely 
amounts  to  a  monopoly  of  the  right  of  transporting  paasengera 
and  property  across  the  stream  at  that  point,  and  this  right 
must  be  exercised  in  subordination  to  other  rights  vested  in  the 
people  at  large;  among  which  is  the  right  to  navigate  the  rivers 
of  the  state,  declared  by  law  navigable,  of  which  the  Alabama 
river  is  one.  As,  therefore,  this  obstruction  placed  across  the 
Alabama  river  was  unlawful,  it  subjects  those  placing  it  there 
to  an  action  at  the  suit  of  any  one  injured  by  it,  and  the  count 
was  properly  sustained. 

The  question  upon  the  merits  is,  whether  the  keeper  of  a  pub- 
lic ferry  is  liable,  as  a  common  carrier?  On  the  part  of  the 
plaintiffs  in  error,  it  is  insisted  that  he  is  not,  because  the  whole- 
matter  is  regulated  by  the  statute,  pointing  out  his  rights  and 
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duties^  and  reqaiiing  him  to  enter  into  bond  with  SMirety,  for 
their  performance. 

The  aet,  Aik.  Dig.  863,  seo.  26,  authorizes  the  covoktj  court 
to  establish  femes  and  fix  the  rate  of  toll  or  ferriage,  on  persons 
or  property  carried  across  the  same,  and  requires  the  court  to 
take  a  bond,  with  surety,  irom  the  person  so  applying,  in  the 
sum  of  one  thousand  dollars,  conditioned  ''  that  he  will  keep  a 
good  and  sufficient  boat  or  boats,  and  keep  the  banks  on  each 
side  of  the  watercourse  in  good  repair,  and  that  the  ferry  shall 
be  well  attended  for  travelers  or  other  persons  to  carry  or  pass 
their  horses,  carriages,  or  effects,  oyer  such  watercourse."  The 
law  also  provides,  sec.  29,  that  any  one  detained  at  any  public 
ferry,  by  reason  of  the  ferryman  not  having  good  and  sufficient 
boats,  or  other  proper  craft,  and  hands,  or  by  neglecting  to  do 
his  duty,  may,  by  action  before  any  justice  of  the  peace,  recover 
the  sum  of  ten  dollars;  and  that  such  recovery  shall  not  be  a 
bar  to  any  action  for  damages  sustained  by  reason  of  the  insuf- 
ficiency of  the  ferry. 

A  common  carrier,  is  one  who  undertakes  for  hire  or  reward, 
to  transport  the  goods  of  such  as  choose  to  employ  him,  from 
place  to  place;  this  is  the  definition  adopted  by  Mr.  Justice 
Story,  in  his  work  on  Bailments,  and  is  doubtless  correct.  This 
definition  corresponds  to  the  duties  of  a  common  ferryman,  with 
one  exception,  which  certainly  can  not  affect  the  question.  It 
is  that  those  who  employ  him  have  no  choice;  his  right  to  trans- 
port the  prox>erfy  of  the  traveler,  is  a  monopoly  granted  by  the 
state,  and  from  that  in  part,  results  the  right  on  the  part  of  the 
state,  to  regulate  his  price,  and  to  exact  from  him  a  bond,  with 
surety,  that  he  will  provide,  and  always  have  in  readiness,  the 
means  for  transporting  across  the  stream,  the  persons  and  ef- 
fects of  travelers.  It  by  no  means  follows,  that  because  the 
state  has,  for  the  security  of  the  traveler,  and  as  the  price  of 
the  monopoly  granted,  exacted  from  the  ferryman  a  bond,  with 
surety  and  stipulated  for  the  rates  of  ferriage,  that  the  common 
law  liability  which  attaches  to  the  carriage  of  goods  for  hire, 
does  not  arise.  The  bond  and  surety  is  an  additional  security 
afforded  by  the  state,  because  of  the  public  nature  of  the  ferry- 
man's employment.  Nor  does  the  fact  that  the  state  regulates 
the  rate  or  toll,  at  all  affect  the  question.  In  England,  a  great 
many  statutes  have  been  passed,  regulating  the  prices  of  the 
carriage  of  goods  by  conmion  carriers,  which  may  be  seen 
enumerated  in  1  Bac.  Abr.  557;  and  it  never  has  been  supposed 
that  the  passage  of  these  acts  varied  their  liability  as  common 
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oarrien,  which  arises  from  the  public  nature  of  iheir  employ- 
ment. 

An  axigmnent  has  been  nrged  on  the  court,  that  the  reason  of 
the  rule  of  the  common  Liw  in  regard  to  common  carriers  does 
not  apply  to  common  ferrymen^  and  that  they  should  be  held 
only  answerable  for  injuries  arising  from  neglect.  The  answer 
to  this  is,  that  such  has  always  been  the  law:  See  Bich  y.  Knee* 
land,  Cro.  Jac.  330,  and  the  cases  ancient  and  modem,  cited 
in  the  notes  by  Mr.  Justice  Story,  in  his  work  on  Bailments, 
823.  It  does  not  become  a  court,  when  the  law  is  clear  and  set- 
tled beyond  a  doubt,  to  speculate  upon  consequences.  Argu- 
ments of  that  description  are  more  properly  addressed  to 
another  forum.  In  conclusion,  we  are  satisfied,  that  accord- 
ing to  the  ancient  as  well  as  modem  authorities,  ferrymen  ha^e 
always  been  considered  as  common  carriers,  and  the  circum- 
stance, that  in  this  state  they  are  required  to  give  bond, 
with  surety,  and  that  the  price  they  receive  is  regulated  by  law, 
does  not  affect  their  liability  at  common  law. 

The  last  charge  of  the  court,  that  the  defendants  were  not 
bound  to  cross  the  river  if  in  an  impassable  state,  we  need  not 
consider;  as  the  defendants  did  cross,  the  question  did  not 
arise,  and  being  purely  abstract,  could  not  by  possibility,  if  de- 
cided wrong  (which  we  do  not  intend  to  intimate),  prejudice  the 
defendants. 

The  judgment  of  the  court  below  is,  therefore,  affirmed. 


Common  Gabbisb,  Who  is:  See  Gordon  ▼.  Hutchinson,  ante,  4Qi,  and 
died  in  the  note  thereto.  That  a  public  ferryman  is  liable  as  a  common  oaztier 
is  held  in  WkUmore  v.  Bowman,  4  G.  Qreene,  151,  and  in  fiKUmmer  v.  Merrpf  23 
Iowa,  04,  citing  the  principal  case  among  others. 


MoRae  v.  Stokes. 

[3  Alabama,  401.] 

Attbstation  of  Clsbk  to  Tkanscrift  of  Judomxnt  of  Another  Stats 
is  sufficient  under  the  act  of  congress  of  1790,  if  it  complies  with  the 
form  prescribed  for  the  court  where  the  proceeding  was  had,  and  the  cer* 
tificate  of  the  presiding  judge  is  the  only  evidence  of  such  compliance. 

Clerk's  Csrtificatb  that  Records  have  been  Transferred  bt  Law  to 
his  court  from  the  court  in  which  the  judgment  was  originally  recovered, 
appended  to  a  transcript  of  a  judgment  of  another  state,  together  with 
the  presiding  judge's  certificate  that  the  attestation  is  in  due  form,  is  nif« 
ficient  evidence  of  such  transfer  without  producing  the  law. 
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Ebbob  to  the  Marengo  circuit  court  in  debt  on  the  exemplifi- 
cation of  a  judgment  recovered  in  the  superior  court  of  law  of 
the  town  of  Petersburg,  Virginia.  The  plaintiff  produced  a 
transcript  of  the  judgment,  with  a  certificate  in  the  following 
form  appended  thereto:  "  State  of  Virginia,  Town  of  Petersburg, 
to  wit:  I,  Henry  Bunlj  Gaines,  clerk  of  the  circuit  superior  court 
of  law  and  chancery,  for  the  town  aforesaid,  in  the  state  of  Virginia 
(to  which  court  the  records  of  the  late  sux>erior  court  of  law,  for 
said  town,  are  now  by  law  transferred),  do  hereby  certify  that 
the  foregoing  is  a  true  transcript  of  the  record  and  proceedings 
in  a  certain  action  of  debt  lately  depending  in  the  said  superior 
court  of  law  between,  etc. ;  with  all  things  touching  the  same  as 
fully  and  wholly  as  they  now  exist  among  the  records  of  my 
office.  In  testimony  whereof,"  etc.,  duly  signed  and  sealed. 
Appended  to  this  was  a  certificate  by  John  F.  May,  "  one  of  the 
judges  of  the  general  court,  and  sole  judge  of  the  circuit  superior 
court  of  law  and  chancery  for  the  town  of  Petersburg,  in  the  state 
of  Virginia,"  to  the  effect  that  the  said  H.  B.  Gaines  is  "  derk 
of  the  said  circuit  superior  court  of  law  and  chancery  of  the  said 
town,  and  that  his  attestation  is  in  due  form."  The  defendant 
objected  that  the  transcript  was  not  duly  authenticated.  Objec- 
tion overruled.  Verdict  and  judgment  for  the  plaintiff,  and 
the  defendants  brought  this  writ  of  error. 

Lyon,  for  the  plaintiff  in  error. 
Enoin,  for  the  defendants  in  error. 

CoLLiEB,  C.  J.  By  the  act  of  congress  of  the  twenly-sixth  of 
May,  1790,  it  is  enacted,  "  that  the  records  and  judical  proceed- 
ings of  the  courts  of  any  state  shall  be  proved  or  admitted  in  any 
other  court  within  the  United  States,  by  attestation  of  the  clerk, 
and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  judge,  chief  justice,  or  presiding  magis- 
trate, as  the  case  may  be,  that  the  said  attestation  is  in  due 
form."  Under  this  statute  it  is  uniformly  held,  that  the  judg- 
ment of  a  court  of  one  of  the  states  is  of  the  same  dignity  in 
every  other  as  that  in  which  it  is  pronounced,  and  the  act  merely 
prescribes  certain  forms,  which,  if  complied  with,  entitle  it  to 
admission  as  evidence  in  the  courts  of  the  sister  states. 

The  terms  "in  due  form,"  do  not  mean  that  the  attestation 
of  the  clerk  shall  be  according  to  the  form  used  in  the  state 
where  the  record  was  offered  in  evidence,  or  to  any  other  form 
generally  observed;  but  according  to  the  form  prescribed  for  the 
court  where  the  proceeding  was  had,  and  the  certificate  of  the 
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predding  judge  is  made  the  only  evidence  thai  snch  f onn  has 
been  complied  mth:  Drummond  v.  Magruder^  9  Cianch,  122; 
SmUk  y.  Blagge,  1  Johns.  Cas.  238;  Barbwur  y.  WoUa,  2  A.  K. 
Manh.  292;  Craig  y.  Brawny  1  Pet  352;  Eentkom  y.  Doe^  I 
Blackf.  160. 

It  has  been  held*  that  the  attestation  of  the  clerk  need  not  ex* 
preesl J  state  that  the  transcript  is  a  copy  of  all  the  proceedings 
in  the  case.  If  he  certifies  that  the  tnmscript  is  correctly 
copied  from  the  record  of  the  proceedings  of  the  court,  and  it 
appears  to  be  complete,  it  is  snf&cient:  Mudd  y.  Beauchamp, 
Lit.  Sel.  Cas.  142.  And  in  Fer^aaon  y.  Harwood,  7  Cnmch,  408, 
the  derk  certified,  '*  that  the  aforegoing  is  truly  taken  from  the 
record  of  the  proceedings"  in  Qu»  court.  The  certificate  of  the 
judge  was  regular,  and  the  court  held  that  the  presumption  was, 
that  the  copy  of  the  record  was  complete. 

But  it  is  argued  for  the  plaintiff,  that  the  attestation  of  the 
clerk  that  the  records  of  the  late  superior  court  of  law,  etc. ,  were 
transferred  by  law  to  his  court,  is  no  eyidence  of  that  fact,  but 
the  law  by  which  the  transfer  was  made  must  be  shown.  The 
influence  accorded  to  the  certificate  of  the  judge  furnishes  a 
sufiScient  refutation  of-  this  aigument.  But  an  objection,  pre- 
cisely similar,  was  considered  in  Thomas  y.  Tanner,  6  Mon.  52. 
In  that  case,  it  appeared  that  the  records  of  a  former  territorial 
judge  of  probate  were,  on  the  admission  of  the  territory  into 
the  union,  transferred  to  the  clerk  of  the  county  court.  It  ap- 
peared, on  the  face  of  the  transcript,  that  a  part  of  the  proceed- 
ings was  had  before  the  territorial  probate  court,  and  the  other 
part,  since  the  change  of  goyemment,  before  the  county  court. 
It  was  insisted,  that  the  law  authorizing  the  transfer  of  the  rec- 
ords, and  their  attestation  by  the  clerk  of  the  county  court, 
should  be  proved;  but  the  court  were  of  opinion,  that  the  at- 
testation of  the  clerk  and  certificate  of  the  judge  were  entitled 
to  full  credit,  and  that  everything  should  be  prestuned  right, 
according  to  the  local  law.  This  case,  it  will  be  observed,  is 
directly  in  point,  and  confirmatory  of  the  principles  we  have 
laid  down. 

Had  the  clerk  in  his  attestation,  omitted  to  state  that  the  record 
had  been  transferred  to  his  office  by  law,  the  inference  would 
have  been  that  it  was  legally  there,  and  that  he  was  the  proper 
officer  to  attest  it.  We  can  not  conceive  why  the  express  affirm- 
ation of  what  woidd  otherwise  be  implied,  should  make  it  neces- 
sary to  establish  the  fact  by  proof. 

We  are  of  opinion,  that  the  transcript  was  regularly  authen« 
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iicated,  and  fho  judgment  of  ihe  drooit  court  is  therefora 

nffinnod. 


AUTHSNTIGATION  OV  T&AHBOBIPT  OV  JuDOMKNT  OF  AlTOTHXS  StATX  OF  of 

4k  United  States  ooart,  when  rafficient:  See  Wett  v.  JieCkmneUt  25  Am.  Deo. 
191;  Merrhodher  v.  Oanrin,  27  Id.  650;  Adams  v.  Liiher,  25  Id.  102. 


MooBE  V.  Tablton. 

[3  AT»*BAlf>,  444.] 

Enffrm  WILL  not  Aid  Obavteb  in  Deed  which  is  Fraudulent  in  iact» 
and  would  therefore  be  declared  void  in  a  court  of  law  as  against  the 
grantor's  creditors,  because,  though  absolute  in  its  terms,  it  was  really 
intended  merely  as  security  for  a  debt  not  exceeding  one  fifth  of  the 
consideration  expressed,  and  the  grantee  can  not  maintain  a  bill  against 
a  creditor  of  the  grantor  subsequently  purchasing  the  land  on  exeoution 
on  his  own  judgment^  to  have  such  deed  declared  a  security  for  the 
amount  really  due,  and  to  subject  the  premises  to  payment  thereof. 

Ebbob  to  the  Mobile  chancery  court  to  reverse  a  decree  dis- 
missing the  bill  of  the  complainants  with  costs.  The  bill 
alleged  in  substance  that  William  S.  Paine,  in  May,  1837,  to 
indemnify  the  plaintiffs  against  a  certain  bill  of  exchange  pre- 
viously drawn  by  them,  as  alleged,  for  the  benefit  of  a  certain 
firm,  of  which  tiie  said  Paine  was  a  member  (which  bill  the 
plaintiffs  had  since  been  compelled  to  pay),  and  also  to  secure  a 
certain  other  debt  due  from  Paine  to  the  plaintiffs,  conveyed 
certain  premises  by  deed  to  Moore,  one  of  the  plaintiffs.  The 
whole  amount  intended  to  be  secured  by  the  deed,  as  appeared 
by  the  bill,  was  about  one  thousand  six  hundred  and  twenty 
dollars.  The  deed,  however,  which  was  annexed  to  the  bill  as 
an  exhibit,  was  expressed  to  have  been  made  upon  a  considera- 
tion of  eight  thousand  five  hundred  dollars  paid  to  the  grantor, 
and  was  absolute  and  unconditional  in  its  terms.  The  bill 
further  alleged  that  after  the  execution  of  the  deed  the  defend- 
ant Tarlton  and  another  recovered  several  judgments  against 
Paine,  amounting  in  the  aggregate  to  about  five  thousand 
four  hundred  dollars,  and  that  upon  executions  issued  upon 
these  judgments,  the  land  conveyed  to  Moore  as  aforesaid  was 
levied  upon  and  sold  for  twenty-five  dollars  to  Tarlton,  de- 
fendant, who  was  now  in  possession,  and  refused  to  'paj  the 
plaintiffs'  claims  against  Paine;  wherefore  a  decree  was  asked, 
directing  him  to  make  such  payment,  or  that  the  premises  be 
«old,  etc.    After  answer  by  Tarlton,  and  the  hearing  of  sundry 
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depositii 


above  stated,  and  the  complainanta  brought  error. 
Le9e8ne,  for  the  plaintiflh  in  error. 
No  counsel  contra, 

C0LLZEB9  0.  J.  By  the  second  section  of  the  act  "  to  prevent 
frauds  and  perjuries"  it  is  enacted  that  every  gift,  grant,  or  con* 
veyance  of  lands,  tenements,  etc.,  made  and  contrived  of  malice, 
fraud,  covin,  collusion,  or  guile,  to  the  intent  or  purpose  to  delay, 
hinder,  or  defraud  creditors  of  their  just  and  lawful  actions,  suits, 
debts,  etc.,  shall  be  henceforth  taken  as  against  the  person  or 
persons,  etc.,  whose  debts,  suits,  etc.,  by  such  guileful  and  cov» 
inous  devices  and  practices  as  is  aforesaid,  shall  or  might  be  any- 
wise disturbed,  hindered,  delayed,  or  defrauded,  to  be  clearly 
and  utterly  void:  Aik.  Dig.  207.  This  enactment  is  substan* 
tially  a  transcript  of  the  statutes  of  the  13  and  27  Eliz.,  so  far  aa 
the  rights  of  creditors  and  purchasers  are  concerned,  and  like 
the  former,  avoids  in  toto,  all  conveyances  made  to  defraud  cred- 
itors, without  reimbursing  the  fraudulent  grantee  to  the  preju- 
dice of  the  creditor,  the  consideration  he  may  have  paid. 

In  Sand8  et  al.  v.  Codurise  et  cU.,  4t  Johns.  Gh.  436,*  it  was  held 
that  conveyances  made  to  defeat  creditors  are  void,  not  only  by 
statute,  but  by  the  common  law;  and  if  void  on  the  ground  of  a 
positive  fraud  they  are  void  ab  iniiio.  And  in  Wddsioorth  v. 
Jddrsh^  9  Conn.  481,  it  was  said  that  the  validity  of  a  convey- 
ance does  not  depend  entirely  upon  the  consideration  received, 
but  upon  the  intent  of  the  parties.  Where  the  intent  ap- 
pears to  have  been  to  defraud,  the  conveyance  is  not  merely 
voidable,  but  utterly  void,  as  against  the  creditors  of  the 
grantor.  Hence,  it  is  frequently  declared  that  it  is  not  suffi- 
cient that  a  conveyance  be  upon  valuable  consideration,  or  bona 
fide.  It  must  be  both,  and  therefore  if  a  conveyance  be  defect- 
ive in  either  particular,  though  operative  between  the  parties 
and  their  representatives,  it  is  utterly  void  as  to  creditors:  1 
Story's  Eq.  346,  363;  Tivyne'a  case,  3  Co.  81. 

In  the  case  before  us,  the  plaintiffs  do  not  explicitly  admit 
that  the  deed  from  William  S.  Paine  is  fraudulent  within 
the  meaning  of  the  statute,  but  their  application  to  equity  for 
relief  proceeds  upon  the  idea,  that  their  deed  can  not  be  sua- 
tained  at  law,  because  it  is  absolute  in  its  terms,  while  it  is  in- 
tended merely  to  stand  as  a  security  for  a  debt  not  greater  in 
amoimt  than  one  fifth  of  the  consideration  expressed  on  its  &ce. 

1.  4  Johni.  6S6;  S.  0.,  i  Am.  Deo.  80S. 
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In  this  view  of  the  oase,  is  it  competent  for  bhanoeiy  to  subject 
the  property  conyejed  to  the  payment  of  the  plaintiffs'  demand^ 
against  one  who  occupies  the  position  of  both  creditor  and  pur- 
chaser? It  is  not  pretended  that  there  was  a  mistake  in  the 
drawing  of  the  deed,  or  that  it  is  in  any  manner  different  in  its 
terms  from  the  intention  of  the  parties,  but  it  is  impliedly  con* 
ceded  that  upon  a  trial  at  law,  the  plaintiflh  could  not  recorer. 
The  transaction  itself,  showing  tlie  absence  of  that  bovui  fide%^ 
which  is  essential  to  the  validity  of  conyeyances,  intended  to  op- 
erate against  creditors. 

No  case  has  ever  come  under  our  notice,  in  which  relief  has 
been  afforded  to  a  grantee,  under  similar  circumstances.  Equity, 
instead  of  being  more  tolerant  in  cases  of  bad  fiutfa,  will  look 
with  a  more  searching  eye,  and  will  act  upon  all  badges  of  fraud 
and  presumptions  of  ill  &ith  which  are  recognized  at  law,  and 
even  goes  farther  in  denouncing  fraud.  Mr.  Justice  Story  says, 
''  it  is  by  no  means  to  be  deemed  a  logical  conclusion  that  be- 
cause a  transaction  could  not  be  reached  at  law  as  fraudulent, 
therefore  it  would  be  equally  safe  against  the  scrutiny  of  a  court 
of  equity;  for  a  court  of  equity  recognizes  a  scrupulous  good 
faith  in  transactions,  which  the  law  might  not  repudiate.  It 
acts  upon  conscience,  and  does  not  content  itself  with  the  nar* 
row  views  of  legal  remedial  justice:"  1  Eq.  366.  Without  ex- 
tending this  course  of  remark  further,  we  think  it  may  be  safely 
assumed  that  a  court  of  chancery  will  not  lend  its  aid  to  a  grantee, 
so  as  to  give  him  the  benefit  of  a  deed,  which  a  court  of  law 
would  consider  fraudulent  in  fact. 

The  case  of  £oy<2  andi  Suydam  v.  Durdap  ei  dl.^  1  Johns.  Ch. 
478,  is  entirely  unlike  the  present.  In  that  case,  a  bill  was  filed 
by  the  creditors,  to  set  aside  a  conveyance  of  real  and  personal 
property,  upon  the  allegation  that  it  was  voluntary  and  without 
consideration,  and  made  fraudulently  to  defeat  the  creditors  of 
the  grantor.  The  conveyance  was  made  from  a  father  to  a  son, 
to  whom  the  father  was  indebted  in  a  sum  equal  to  about  two 
thirds  of  the  value  of  the  property  conveyed ;  it  also  appeared,  that 
the  father  told  the  son,  on  his  coming  of  age,  about  five  years  be- 
fore the  conveyance  was  made,  that  he  should  have  the  whole  of 
his  prox>erty  if  he  would  stay  with  him  and  take  care  of  hia 
parents  in  their  old  age.  The  chancellor  said  he  did  not  dis- 
cover such  traces  of  actual  and  direct  fraud  as  warranted  him  in 
directing  the  conveyance  of  the  real  estate  to  be  delivered  up  and 
canceled,  as  absolutely  null  and  void."  There  is  a  marked  differ- 
ence between  an  int^erence  actively  to  compel  a  party  to  re- 
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<x>nv67  or  sorrander  a  deed,  and  a  lefaaal  to  aid  a  party  who 
ffookn  a  spedfio  performanoe  of  a  contxact.  If  actual  fnmd  be 
not  dearlj  and  aatiafactonly  made  out,  the  court  may  Tefose  its 
«id,  but  will  not  take  so  decifliTe  a  at^  as  setting  aside  in  totOf 
the  aasomed  title,  but  'will  make  it  subservient  to  the  equity  of 
the  case,  or  leave  the  partf  complaining,  to  his  remedy  at  law 
^igainst  a  contiact  founded  on  inadequacy  of  price,  or  oilier  sus- 
picious circumstances."  Again:  ''A  deed,  fraudulent  in  fact, 
is  absolutely  void,  and  is  not  permitted  to  stand  as  a  secunty 
ior  any  purpose  of  reimbursement  or  indemnity;  but  it  is  otbsp- 
ifise,  with  a  deed  obtained  under  8nq>icions  or  inequitable  dr- 
-cnmstanoes,  or  wfaidi  is  only  construotiTely  fraudulent.'' 

Here  was  a  proceeding  by  creditotrs  to  set  aside  a  deed  upon 
tiie  allegation  of  fraud,  but  in  Hbe  case  at  bar,  thebUl  is  filed  by 
the  grantee  against  creditors  to  set  up  and  sustain  a  deed  to  the 
extent  of  the  grantee^  demand,  upon  the  implied  admission  that 
it  would  be  regarded  at  law  as  fraudulent,  and  defeated  in  Mo. 
While  the  case  cited  rests  upon  familiar  principles  of  equity,  the 
'Case  we  are  considering  has  no  warrant,  eitiier  in  princqile  or 
authority,  so  far  as  our  researdies  extend. 

But  it  is  insisted  that  the  plaintiffs  should  be  relieved  in  chan- 
-eery,  because  a  court  of  law  would  regard  the  deed  as  either 
good  for  the  whole,  or  entirely  void,  and  that  if  they  failed  in  an 
action  to  recoTcr  possession,  they  would  lose  the  entire  benefit 
of  their  security.  This  argument  has  already  been  answered. 
If  the  deed  is  fraudulent  in  fact,  no  coiurt  can  aid  them;  if  it  is 
founded  upon  a  valauable  consideration  and  boTta  fide^  it  would 
be  evidence  in  an  ejectment  or  trespass,  to  try  titles,  and  until 
itsvalidity  has  been  affirmed  by  the  verdict  of  a  jury,  theplaintiffii 
-can  not  recover  on  it  in  equity;  for  it  is  a  weU-settled  principle 
in  that  court,  that  a  party  who  seeks  the  specific  performance  of 
a  contract,  must  present  a  case  free  from  suspicion  or  nnfaimfwe. 
This  principle  will  apply  with  all  force  where  a  deed  is  sought  to 
be  made  effectual  against  creditors,  by  suit  in  chancery. 

We  have  not  thought  it  necessary  to  notice  the  answer  and 
proofs,  as  the  cause  in  our  opinion  might  have  been  dismissed 
for  want  of  equity  in  the  biU;  and  without  adding  anything  fur- 
ther, we  have  only  to  say,  that  the  decree  must  be  affirmed. 


Eqihtt  wnx  NOT  Aid  Esxbxbl  Pabtt  to  F&auditlsnt  Dued:  See  Jaekmm 
▼.  AfanhcUl,  3  Am.  Deo.  605;  Chopin  y.  Peaae,  25  Id.  66;  Jame$  ▼.  JBtrtTt 
Adm*r,  31  Id.  668;  all  of  which,  however,  were  OMes  where  the  frsodalent 
^pimtor  Bought  reliel 
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Ktle  V.  Evans. 

[3  Alabama.  481.1 

JxnencK  ow  thb  Pbaox  mat  bt  Parol  Authobjzb  Anothsb  to  Ibsub  Bxx- 
ounosr  in  hii  name,  the  iasoance  of  ezeoutton  being  merely  a  ministerial 
act. 

Ebbob  to  Pike  county  circuit  court,  to  reverse  a  judgment 
rendered  in  that  court  against  a  constable  and  his  sureties,  on 
appeal  from  a  similar  judgment  pronounced  by  a  justice  of  the 
peace,  on  motion,  for  a  failure  by  said  constable  to  return  a  cer« 
tain  execution.  It  appeared  that  the  execution  in  question  was 
issued  by  one  Johnson  in  the  name  of  the  justice  by  whom  the 
judgment  was  rendered,  the  justice  having  by  parol  authorized 
Johnson  to  issue  the  same,  Johnson  himself  not  being  a  justice. 
The  defendants  insisted  that  the  execution  was  therefore  a 
nullity,  and  requested  the  circuit  court  so  to  charge  the  jury, 
which  the  court  refused,  holding  that  the  issuance  of  execution 
was  a  ministerial  act,  the  performance  of  which  could  be  dele- 
gated. Verdict  and  judgment  accordingly,  and  the  defendants 
brought  error.  There  were  forty-two  other  cases  of  the  same 
kind,  which  it  was  agreed  should  abide  the  event  of  this. 

ffopIdnSy  for  the  plaintiff  in  error. 

Bdrris,  contra, 

Obmond,  J.  The  amount  in  controversy,  as  well  as  the  piin* 
ciple,  which  must  govern  it,  and  the  frequency  of  the  occurrence 
of  the  question,  gives  to  this  case  considerable  importance. 
'  Judicial  power  must  be  exercised  by  the  person  in  whom  the 
trust  is  reposed,  but  acts  merely  ministerial  in  their  character, 
may  be  performed  by  deputy.  It  becomes  necessary,  therefore, 
to  consider  in  what  capacity  a  justice  of  the  peace  acts  in  issuing 
an  execution.  The  issuance  of  an  execution  upon  a  judgment, 
is  an  act  purely  ministerial  in  its  character,  it  involves  no  pro- 
cess of  reasoning  or  deduction  from  other  facts,  but  is  merely 
the  legal  consequence  of  the  j^idgment  previously  rendered;  and 
therefore  this  duty  is  performed  by  the  clerk,  when  there  is  one 
attached  to  the  court.  A  justice  of  the  peace  has  no  clerk,  but 
this  does  not  alter  the  character  of  the  act;  he  is  both  judge  and 
clerk  of  his  own  court:  Bissell  v.  Edwards ,  6  Day,  368  [6  Am. 
Dec.  166];  Huffy.  Campbell,  1  Stew.  643. 

The  act  of  the  justice  in  the  issuance  of  an  execution,  being 
an  act  purely  ministerial  in  its  character,  may  be  delegated  to 
another,  and  will  be  the  act  of  the  justice.    Here  it  is  shown. 
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that  Johnson,  who  issued  the  executions,  was  authorized  by  the 
justice  to  do  so:  it  was  therefore  the  act  of  the  justice.  In  the 
cases  dted  from  2  Ala.  68^  and  74,'  we  held  that  an  execution 
from  a  court  of  record,  was  regular,  though  issued  by  one  who 
was  not  a  deputy  of  the  derk,  if  authorized  by  him,  and  if  issued 
by  one  not  authorized,  the^  adoption  of  it  afterwards  by  him, 
would  make  it  regular.  As  there  is  no  difference  in  the  charac- 
ter of  the  act  when  performed  by  the  clerk  of  a  court  of  record, 
or  by  a  justice  of  the  peace,  the  authority  of  these  cases  seems 
full  to  the  poidt. 

It  is  urged,  that  an  execution  must  issue  under  the  seal  of  the 
justice,  and  that  the  authority  to  affix  a  seal,  must  be  by  deed. 
The  law  referred  to  is,  ''  that  all  warrants  or  other  precepts 
issued  by  a  justice  of  the  peace  shall  be  under  the  hand  and  seal 
of  such  justice:"  Aik.  Dig.  292.  It  has  ne^er  been  held  that 
this  law  applied  to  executions,  but  in  those  cases  to  which  it 
does  apply,  it  has  been  considered  so  far  as  relates  to  the  seal 
directory  merely,  and  that  the  want  of  a  seal  can  not  be  taken 
advantage  of:  ScoU  v.  Buahmariy  1  Cow.  212. 

The  cases  cited  by  the  counsel  for  the  plaintiff  in  error,  from  1 
Wend.  213,'  and  1  Pet.  340,*  merely  establish  the  well-known 
proposition,  that  where  the  court  has  no  jurisdiction  to  render 
the  judgment,  that  its  process  will  not  protect  the  officer.  In 
Tbof  ▼.  BenUey  and  Harris,  5  Wend.  276,  the  execution  was 
made  returnable  in  sixty  instead  of  ninety  days,  as  the  law  re- 
quired; and  the  court  held,  that  as  there  was  no  authority  to 
issue  such  an  execution,  it  would  afford  no  protection  to  the 
officer.  It  is  obvious  that  the  case  dted  has  no  application  to 
this. 

The  case  most  relied  on  as  an  authority  for  the  plaintiff  in 
error,  is  Pence  v.  Hubbard^  10  Johns.  416.*  The  facts  were, 
that  a  constable,  in  an  action  of  trespass  against  him,  justified 
under  two  executions  issued  by  a  justice  of  the  peace,  the  dates 
of  which  had  been  altered  by  the  constable  after  they  came  to 
his  hands;  the  justice  testifying  that  he  might  have  authorized 
the  constable  to  do  it,  as  he  frequency  gave  constables  per- 
mission to  alter  the  dates  of  executions.  The  court  held,  that 
if  the  alteration  in  the  process,  in  that  particular  case,  had  been 
made  by  the  authority  of  the  justice,  it  would  not  be  thereby  in- 
validated, but  that  a  general  authority  to  a  constable  to  fill  up 
or  alter  process,  would  be  void,  and  highly  improper.    This 

1.  McMahan  t.  OoleUmgk,  3.  McBat  t.  OolclougK,  3.  Geld  t.  Biutl, 

i.  euiott  T.  Peinol.  6.  Pierce  t.  B%Abard,  10  Johns.  40S. 
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case,  then,  shows  that  a  justice  of  the  peace  may  authorize  an- 
other to  issue  executions  in  his  name;  that  he  may  direct  or  au- 
thorize a  constable  to  do  so  in  a  particular  case,  but  that  a  gen- 
eral authority  to  a  constable  to  fill  up  or  alter  executions  would 
be  improper. 

The  ground  of  this  decision  appears  to  be  the  impolicy  of  per- 
mitting the  constable,  the  executive  ofKcer  of  the  justice,  to  alter 
executions  issued  by  the  justice,  by  virtue  of  a  general  power. 
That  such  a  potf  er  in  the  constable  would  be  liable  to  great 
abuse,  may  well  be  conceived,  but  we  can  not  perceive  that  the 
admission  of  this  at  all  militates  against  the  proposition  here 
maintained,  that  the  justice  may  delegate  the  power  of  issuing 
executions  to  one  against  whom  no  such  objection  exists;  and 
that  if  such  authority  is  proved,  an  execution  so  issued  will  be 
as  valid  as  if  issued  by  the  justice  personally. 

We  are  of  opinion  that  the  court  did  not  err  in  refusing  the 
charge  asked  for,  and  its  judgment  is  therefore  a£Srmed. 


AuTRoitnT  Involving  Judicial  Discrktion  can  not  bb  Bblegatxdi 
See  Lyon  v.  Jerome,  ante,  271,  and  cases  cited  in  the  note  thereto. 

Award  of  Ezecution  is  a  Judicial  and  not  a  ministerial  act:  Johnson 
Y.  Ball,  24  Am.  Dea  451.  The  issuance  of  the  writ  is,  however,  no  doubt 
ministeriaL  "If  it  be  issued  by  the  clerk,  even  without  authority,  it  wiU  be 
good  if  ratified  by  the  execution  creditor:  Clarkson  v.  White,  20  Id.  229. 


Ahthub  v.  Bboasnax. 

[3  ATiAWama,  657.] 
DxrSNDANT    B7    PLEADING    TO     ACTION     ADMITS  FiLINO    OT    DlGLAaATIOV 

therein. 

Marbizd  Woman  Trading  as  Feme  Sole  after  Desertion  by  her  hus- 
band, who  has  abjured  the  state,  may  sue  alone  on  a  note  given  to  her  in 
that  character. 

Marriage  may  be  Proved  bt  General  Reputation  and  cohabitation,  ex- 
cept in  a  prosecution  for  bigamy  or  an  action  for  criminal  conversationy 
and  even  then  it  may  be  proved  by  witnesses  who  were  present  at  the 
marriage. 

Errokeous  Abstract  Instruction  is  not  a  ground  for  reversing  a  judgment. 

Ebbob  to  Chambers  county  court,  in  an  action  on  a  note  orig- 
inally commenced  before  a  justice,  but  appealed  to  the  county 
court  after  judgment  for  the  plaintiff.  Plea,  that  the  plaintiff 
was  feme  covert.  Heplication,  that  the  plaintiffs  husband  had 
abjured  the  state  before  the  note  was  given.  On  the  trial  of 
this  issue  the  court  instructed  the  jury  as  stated  in  the  opinion. 
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Verdict  and  jadgment  tor  the  plaintiff,  and  ilie  deiendants 
brought  this  writ  of  error.  The  prmcipal  errom  assigned  ware 
the  want  of  a  declaration,  and  error  in  the  instmctionB. 

Peck  and  darkSy  for  the  plaintiffs  in  error. 

Obhoto,  J.  In  the  case  of  Wheeler  y.  BuUard,  6  For.  862, 
we  held,  that  bj  pleading  to  the  action,*  the  defendant  admitted 
that  a  declaration  was  filed.  This  has  been  repeatedly  held 
since  that  decision  was  made,  and  disposes  of  the  first  and 
second  assignments  of  error;  as  it  appears  from  the  record,  that 
the  defendant  appeared  and  pleaded  to  the  action. 

The  answer  to  the  plea  of  coyertore  made  by  the  plaintiff,  is 
that  her  hnsband  had  abjured  the  state  before  the  note  was  giyen. 
The  court  in  iis  charge  to  the  jury,  inform  them,  that  if  they 
find  such  to  Ix  the  fact,  and  that  the  husband  still  remains 
abroad;  that  the  .plaintiff  has  always  since,  traded  as  9k  feme  sole, 
and  that  the  note  .sued  on  was  giyen  to  her  as  such,  they  must 
fiind  for  the  phunti^. 

This  was  a  correct  exposition  of  the  law:  See  1  Bac.  Abr.  504. 
In  JDe  OaiUon  y.  L'Aigle,  2  Bos.  &  Pul.  357,*  it  was  held,  that 
where  the  husband  resided  abroad,  and  the  wife  traded  and  ob- 
tained credit,  as  a  feme  sole,  she  was  liable  for  her  own  debt&L 
The  same  decision  was  made  in  the  case  of  Oregory  y .  Paul's  Ea^r, 
15  Mass.  81.     See  also  Marsh  y.  Eutchinson,  1  Bos.  &  Pul.  226.' 

No  question  is  raised  upon  the  record,  as  to  what  &cts  are 
necessary  to  constitute  abjuration  from  the  state,  and  we  must 
therefore  presume  that  it  was  proyed  to  the  satisfaction  of  the 
court  and  juiy. 

The  court  also  charged  the  jury,  that  the  fact  of  marriage 
could  not  be  proyed  but  by  the  production  of  the  record,  and 
would  not  be  established  by  proof  of  the  parties  haying  liyed 
together  as  man  and  wife.  This  is  certainly  not  the  law.  The 
general,  perhaps  the  uniyersal  rule  is,  that  the  fact  of  marriage 
may  be  proyed  by  general  reputation  and  cohabitation,  except  in 
an  action  for  criminal  conyersation,  or  on  a  trial  for  bigamy,  and 
eyen  in  these  cases,  the  fact  might  be  proyed  by  a  witness  who 
was  present  at  the  marriage. 

But  this  portion  of  the  charge,  though  erroneous,  was  wholly 
abstract,  and  coxQd  not,  by  possibility,  prejudice  the  plaintiffs 
in  error.  The  fact  of  the  marriage  was  distinctiy  admitted  by 
the  pleadings,  and  not  only  was  it  unnecessary  for  the  plaintiffs 

in  error  to  proye  the  marriage,  but  the  defendant  in  error  was 

■ ■  ^ 

1.  lB0B.IIPal.8CT.  S.  9  B<ML  ft  PoL  226. 
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predaded  by  her  admission  in  the  replication  to  the  plea  from 
disproving  it.  As,  therefore,  this  charge,  though  wrong,  could 
neither  injure  the  plaintiffs  in  error  nor  benefit  the  defendant, 
it  will,  according  to  the  established  rule  of  this  court,  be  disre- 
garded. 
Let  the  judgment  of  the  court  below  be  aflSrmed. 


Wife  &ioabdsd  as  Feme  Sole  at  Common  Law,  When. — ^Though  it 
is  the  general  rale  of  the  common  law  that  a  married  woman  is  under  an  en* 
tire  diflability.to  contract  as  a  feme  aoUt  or  sue  or  be  sued  as  such,  there  are 
eertain  exceptions  which  are  as  weU  established  as  the  rule  itself:  Clancy's 
Bights  of  Women,  64.  These  exceptions  spring  from  the  very  nature  of  tb^* 
disability.  A  married  woman  is  not,  like  an  infant  or  a  lunatic,  disabled  to 
contract  because  of  any  presumed  want  of  discretion  or  judgment.  Her 
disability  arises  from  the  nature  of  the  marriage  relation,  and  is  intended,  on 
the  one  hand,  to  secure  to  the  husband  an  undisputed  right  to  the  person  and 
society  of  his  wife,  and,  on  the  other,  to  protect  the  wife  agaiust  any  mis* 
chievous  use  of  the  power  with  which  the  husband  is  thus  intrusted.  Id 
other  words,  the  law  will  not  permit  the  wife  to  enter  into  any  personal  con- 
tract, because:  1.  She  might,  if  made  personally  liable  on  her  contracts,  be 
taken  in  execution,  and  her  husband  thus  deprived  of  her  society;  and,  2. 
She  might  by  the  coercion  or  persuasion  of  her  husband  be  induced  to  incur 
obligations  contrary  to  her  own  interests:  fleeve's  Domestic  Relations,  98. 
If,  therefore,  these  reasons  should  in  any  instance  for  any  cause  fail,  it 
would  undoubtedly  be  just  and  right  that  the  rule  should  fail  with  it. 
Hence,  come  the  exceptions  now  to  be  noticed.  It  is  proper  to  remark, 
however,  before  entering  upon  a  discussion  of  this  subject,  that  it  is  not  pro- 
posed in  this  place  to  treat  of  those  cases  in  which  a  wife  is  regarded  in 
equity  as  a  feme  aole  with  respect  to  her  separate  estate.  That  subject  is  dis- 
cussed at  some  length  in  the  note  to  TJumuu  v.  FoltoeU,  30  Am.  Dec.  233, 
and  in  cases  and  notes  there  referred  to. 

WiTB  OF  THE  Kino  or  England  mat  Sue  and  be  Sued  as  a  feme  9oU 
at  common  law,  as  it  is  laid  down  in  Co.  Lit.  133  b.;  Clancy's  Rights  ol 
Women,  54.  The  reason  given  by  Lord  Coke  is,  that  the  wisdom  of  the 
conmion  law  would  not  have  the  king  troubled  and  disquieted  with  private 
and  petty  causes.  He  is  presumed  to  be  busied  with  public  affairs,  and  it 
will  not  be  intended  that  he  would  stoop  to  marital  coercion. 

Wive  or  One  who  is  Civiliteb  Mortuus,  ob  Banished  for  life,  or  who 
has  abjured  the  realm,  may  no  doubt  contract,  sue,  and  be  sued  as  a^eme  9oU: 
Bac.  Abr.,  tit.  ^ron  and  Fcmme,  M;  2  Kent's  Com.  154;  Reeve's  Dom.  ReL 
99;  Clancy's  Rights  of  Women,  64;  Schooler  on  Husb.  and  Wife,  sec  89; 
Tr<yiighUm'9  Adm'r  ▼.  HiWe  Ex'r,  2  Hayw.  (K.  C.)  406;  Bobmaon  v.  Beynolds, 
15  Am.  Dec.  673.  So  the  wife  of  a  convict  sentenced  to  transportation  for  a 
term  of  yean,  even  after  the  expiration  of  his  term,  if  he  continues  beyond 
seas,  for  this  is  to  be  deemed  an  abjuration  of  the  realm:  Carrol  ▼.  BlencoWt 
4  Esp.  27.  So  the  wife  of  a  convict  sentenced  to  transportation,  but  remain- 
ing on  prison  hulks  within  the  realm,  may  be  declared  a  bankrupt  where  she 
carries  on  business  as  Skfeme  aole :  Ex  parte  Franka^  7  Bing.  762.  The  reason 
of  the  exception  in  these  cases  is  plain.  The  husband's  legal  existence  is  ex- 
tingniahed  or  suspended  foif  tlie  time  being:  1  Chit.  Con.  (11th  Am.  ed.) 
252.  He  is,  therefore,  already  deprived  of  his  wife's  society  as  well  as  of  all 
]power  to  control  her  actions,  and  there  is  a  necessity  that  the  wife  should 
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have  the  ability  to  eontnct  and  to  sue  and  be  saed  as  a  feme  9ole,  in  order 
that  she  may  maintain  herself:  Reeve's  Dom.  Rel.  99. 

WiFS  OF  AK  AuBN. — Where  the  wife  of  an  alien,  ▼olontarily  abandoning 
her  and  residing  constantly  abroad,  trades  and  obtains  credit  within  the 
country  as  tk/eme  9oU,  it  Ib  held  in  De  OaiUon  v.  L*Aigle,  1  Bos.  &  Pal.  357« 
that  she  is  liable  ss  tk/eme  soU  for  the  same  reason  as  if  she  were  the  vrife 
of  one  who  had  abjured  the  realm;  but  it  is  there  said  that  this  would  not  be  so 
if  she  had  not  represented  herself  to  be  a  feme  iole.  So  where  a  foreigner 
has  gone  abroad,  leaving  his  wife  within  the  realm,  and  declaring  his  inten- 
tion to  return  in  a  short  time,  but  remaining  abroad,  his  wife  is  liable  as  a 
feme  9ole  for  debts  contracted  by  her,  because  the  husband  being  an  alien 
there  Ib  no  presumption  of  an  animiu  revertendi:  WaHJcrd  v.  Dt  PiennCy  2 
Esp.  554.  In  Borden  v.  Keverberg,  2  Mees.  k  W.  61,  it  was  held  that  a 
feme  covert  residing  within  the  country,  her  husband  being  an  alien  abroad, 
could  not  be  held  liable  as  a  feme  sde,  unless  she  represented  herself  to  be 
sol  A  In  De  Wahl  v.  Braune,  i  Hurlst.  &  K.  178,  it  was  determined,  also, 
that  the  exception  did  not  apply  to  the  wife  of  an  alien  enemy  so  as  to  en- 
able her  to  sue  alone,  because  the  husband's  rights,  if  he  should  come  within 
the  realm,  would  be  forfeited  to  the  crown.  Martin,  B. ,  in  that  case  observed: 
*'  An  alien  enemy  is  not  dviUter  tnortuu$;  he  is  alive,  but  imder  a  disability.** 
It  is  well  settled  in  the  United  States  that  a  wife,  abandoned  by  her  hus- 
band or  driven  from  lus  home  in  another  state  or  country,  and  coming  and 
residing  within  a  state,  may  contract,  sue,  and  be  sued  as  &/eme  soU  in  that 
state,  when  the  husband  has  never  come  into  that  state:  Oregory  v.  Pcni{,  15 
Mass.  31;  Abtx^  v.  BayUy,  6  Pick.  89;  Wagg'e  ExW  v.  QiiiboM,  5  Ohio  St. 
580;  Blumenberg  v.  Adams,  49  Cal.  308.  See  also  Bobituon  v.  Beyiiolda,  15 
Am.  Dec.  673,  reviewing  the  earlier  cases  on  this  subject.  So,  where  a  mar- 
ried woman,  whose  husband  was  a  Prussian  subject  and  could  not  leave  that 
country  without  a  permit,  had  lived  in  New  York  and  carried  on  business  as 
tk/eme  sole  for  seven  years,  it  was  determined  that  she  should  be  treated  as  a 
feme  eole,  although  the  reasons  of  the  separation  of  the  husband  and  wife  did 
not  appear:  McArthur  v.  Bloom,  2  Duer,  151.  In  giving  the  reasons  for  ac- 
cording to  a  wife  the  powers  of  a  feme  sole,  where  she  had  come  and  resided 
within  the  state,  after  being  abandoned  by  her  alien  husband  in  the  countiy 
of  his  domicile,  Putnam,  J.,  in  Oregory  y,  Pcud,  15  Mass.  31,  says:  "Mis- 
erable, indeed,  would  be  the  situation  of  those  unfortunate  women,  whose 
husbands  have  renounced  their  society  and  country,  if  the  disabilities  of 
coverture  should  be  applied  to  them  during  the  continuance  of  such  desertion. 
If  that  were  the  case,  they  could  obtain  no  credit  on  account  of  their  hus- 
bands, for  no  process  could  reach  them;  and  they  could  not  recover  for  a 
trespass  upon  their  persons  or  their  property,  or  for  the  labor  of  their  hands. 
They  would  be  left  the  wretched  dependents  upon  charity,  or  driven  to  the 
commission  of  crimes,  to  obtain  a  precarious  support.*' 

Wife  of  Citizsn  Subject  who  has  Desbbted  hbb,  leaving  her  without 
means  of  support,  and  gone  abroad  without  having  abjured  the  realm,  it  is 
held  in  England  can  not  sue  as  a  feme  sole:  Bogget  v.  Frier,  11  East,  301. 
The  reason  ia  said  to  be  that  in  such  a  case  there  is  a  presumed  animus  rtver- 
tendi  .*  WaJford  v.  De  Pienne,  2  Esp.  554.  So  where  an  Englishman  residing 
abroad  in  the  service  of  his  government,  was  compelled  to  give  up  his  employ- 
ment on  account  of  war,  and  sent  hb  wife  and  faimly  to  England,  but  contin- 
ued to  reside  abroad  himself  to  look  after  certain  property  interests,  it  was  de- 
termined that  his  wife,  not  having  represented  herself  to  be  &/eme  sole,  was  not 
liable  to  be  sued  as  such:  Marsh  v.  /Tuntington,  2  Bos.  &  P.  226. 
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In  the  United  States  also  it  has  been  held  in  one  or  two  instances,  that 
where  a  husband  who  is  a  citizen,  has  abandoned  his  wife  and  gone  abroad, 
but  is  known  to  be  alive,  even  though  he  has  remained  abroad  for  seven  years 
or  more,  this  is  not  enough  of  itself  to  give  his  wife  the  powers  of  tk/eme  sole: 
Boyce  v.  Otreiw,  1  Hill  S.  C.  8.    In  that  case  it  was  said,  in  accordance  with 
the  English  rule,  that  there  must  be  banishment  or  transportation  for  a  term  of 
years,  and  non-return  at  the  expiration  of  the  term,  or  the  husband  must  be 
an  alien  residing  abroad  and  not  intending  to  return.    So  in  Sogers  v.  Phil' 
Ups,  8  Ark.  366,  it  was  held  that  the  wife's  disability  was  not  removed  unless 
the  husband  was  dead  in  law.    It  was  not  necessary,  however,  to  the  decision 
of  the  case,  to  lay  down  any  such  rule,  as  there  seems  not  to  have  been  any 
permanent  abandonment  of  the  wife.    But  it  is  well  settled  in  most  of  tfie 
states  in  which  the  question  has  arisen,  that  where  a  husband  has  deserted 
his  wife,  or  driven  her  from  home  by  abuse,  and  permanently  left  the  state, 
his  wife  may  contract,  sue,  and  be  sued  as  a  feme  sole :  James  v.  Stewart^  9 
Ala.  855;  Mead  v.  Huglies,  15  Id.  141;  Krebs  v.  O'Orady,  23  Id.  726;  Clarh  v. 
VaierUine^  41  Ga.  143;  Love  v.  Moynehan,  16  lU.  277;  PrescoU  v.  Fisher^  22 
Id.  390;  Burger  v.  BMey,  45  Id.  74;  City  of  Peru  v.  French,  55  Id.  317;  An- 
derson v.  Ja^obson,  66  I<L  522;  8mUk  v.  Silence,  4  Iowa,  321;  Ayer  v.  Warren, 
47  Me.  217;  Gregory  v.  Pierce,  4  Met.  478;  StarreU  v.  Wynn,  17  Serg.  &  R. 
130;  Benadum  v.  PraU,  1  Ohio  St.  403;  Bean  v.  Aforgan,  4  McCord,  148;  Bhea 
V.  Rhenner,  1  Pet.  105.    It  is  true  that  in  such  a  case  the  wife  may  perma- 
nently relieve  herself  of  her  disability  by  obtaining  a  divorce,  but  the  law  will 
not  drive  her  to  that  resource,  when  perhaps  she  may  entertain  some  hope  of 
reclaiming  her  husband,  or  have  conscientious  scruples  against  a  divorce: 
Starrett  v.  Wynn,  17  Serg.  &  B.  130.    It  is  settled,  however,  that  the  wife  can 
not  acquire  the  rights  and  liabilities  of  a  feme  sole  as  to  her  contracts,  unless 
the  desertion  is  complete  and  absolute,  amounting  to  an  entire  renunciation 
by  the  husband  of  his  marital  rights  and  relations:  Ayer  v.  Warren,  47  Me. 
217;  SmUh  v.  Silence,  4  Iowa,  321;  Gregory  v.  Pierce,  4  Met.  478.    In  the  lat- 
ter case,  Shaw,  C.  J.,  said:  *'  The  principle  is  now  to  be  considered  as  estab- 
lish in  this  state,  as  a  necessary  exception  to  the  rule  of  the  common  law, 
placing  a  married  woman  under  disability  to  contract  or  maintain  a  suit,  that 
where  the  husband  was  never  within  the  commonwealth,  or  has  gone  beyond 
its  jurisdiction,  has  wholly  renounced  lus  marital  rights,  and  deserted  his 
wife,  she  may  make  and  ti^e  contracts,  and  sue  and  be  sued  in  her  own  name 
as  Skfeme  sole,    *    *    *    But,  to  accomplish  this  change  in  the  civil  relations 
of  the  wife,  the  desertion  by  the  husband  must  be  absolute  and  complete;  it 
must  be  a  voluntary  separation  from  and  abandonment  of  the  wife,  embracing 
both  the  fact  and  intent  of  the  husband  to  renounce  de  facto,  and  as  far  as  he 
can  do  it,  the  marital  relation,  and  leave  his  wife  to  act  as  s^feme  sole.    Such 
Is  the  renunciation,  coupled  with  a  continued  absence  in  a  foreign  state  or 
country,  which  is  held  to  operate  like  an  abjuration  of  the  realm." 

Permanent  Abandonment  of  the  State,  or,  as  stated  in  the  principal 
case,  "  abjuration"  of  the  state,  is  generally  regarded  as  a  necessary  element 
in  giving  a  deserted  wife  the  powers  and  responsibilities  of  a  feme  sole:  James 
V.  Steujart,  9  Ala.  855;  Mead  v.  Hughes,  15  Id.  141;  Krebs  v.  0*Grady,  23  Id. 
726;  Bdl  v.  BeWs  AdnCr,  36  Id.  466.  "Abjuring'*  the  state  is  held  to  im- 
ply, however,  merely  total  abandonment,  and  not  a  '*  renunciation  of  one's 
country  upon  an  oath  of  perpetual  banishment,  as  the  term  originally  im- 
plied:" Mead  v.  Hughes,  15  Id.  141.  Says  Ormond,  JT.,  in  James  y,  Stewart, 
9  Id.  855:  "  It  could  not  be  tolerated,  that  the  mere  departure  of  the  husband 
beyond  the  line  of  the  state  (frequently  an  imaginary  one)  should  confer  on 
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tiie  wife  th«  right  of  a/me  adU^  or  expose  her  to  its  disabilities  [Ufthilities  1]. 
80,  on  the  other  hand,  it  would  seem  that,  in  oar  wide-spread  empire,  the 
husband  might,  by  departure  from  the  state,  as  effectually  abjure  the  realm, 
for  all  the  poipoees  of  this  question,  as  if  he  had  gone  into  yoluntary  exile  in 
a  foreign  country.  Perhaps  the  true  solution  of  the  question  will  be  a  matter 
of  fact  for  the  jury,  under  all  the  drcumstanoes  of  the  case,  depending  not  on 
the  fact  whether  the  husband  has  merely  crossed  the  line  of  the  state,  or 
gone  in  quest  of  adTsnture,  to  the  wilds  of  Oregon,  but  upon  the  intention  of 
permanent  abandonment  of  the  wife,  accompanied  by  departure  from  the 
state,  with  the  design  of  not  again  returning." 

Temporary  desertion  of  the  wife  and  abandonment  of  the  state  will  not 
suffice:  Robinmm  v.  Beynolda,  15  Am.  Deo.  673;  Concord  Bank  y.  BeUis^  10 
Cush.  276.  Kor  even  frequent  and  protracted  absence,  although  the  wife 
acts  as  9k  f emit  sole:  Rogen  y,  PhiQipa,  8  Arlc.  366;  Gommonwealth  v.  OuiliM^  i 
Maes.  116.  A  wife  may,  however,  act  as  agent  for  her  absent  husband,  and 
indorse,  in  her  own  name,  a  note  taken  payable  to  herself,  and  if  the  husband 
expressly  or  impliedly  assent  thereto,  the  indorsee  gets  a  good  title:  Kreb» 
Y.  O'Orady,  23  Ahi.  726. 

If  the  husband  has  not  left  the  state,  although  he  has  abandoned  his  wife 
and  Uves  in  adultery  with  another  woman  until  his  death,  it  is  held,  in  BtU 
Y.  BelVa  AdmWf  36  Ala.  466,  that  the  husband's  marital  rights,  nevertheless, 
attach,  as  against  the  surviving  wife,  to  chattels  delivered  to  her  during  cover- 
ture as  her  share  of  an  estate,  although  the  husband  never  had  possession  of 
them,  nor  claimed  them,  but  intended  that  his  wife  should  hold  and  enjoy 
them  as  her  separate  property.  In  Illinoia,  however,  the  language  of  the 
decisionB  goes  to  the  full  extent  of  holding,  that  where  a  wife  has  been  de- 
serted by  her  husband,  or  is  living  apart  from  him  without  fault  on  her  part» 
she  may  contract,  acquire  property,  sue,  and  be  sued,  as  a/em«  «o^,  without 
saying  anything  as  to  absence  from  the  state,  although  in  most  of  the  cases 
where  it  is  so  laid  down,  there  was  absence  from  the  state:  Love  v.  Jioynehant 
16  III  277;  PreacoU  v.  Fisher,  22  Id.  390;  Burger  v.  BeMey,  45  Id.  74;  City 
qf  Peru  v.  Frmch,  55  Id.  317;  Anderson  v.  Jacobeon,  66  Id.  522.  In  the 
above-cited  case  of  Love  v.  ^foynehan,  Skinner,  J.,  thus  lays  down  the  rule: 
'*  We  hold  the  law  to  be,  that  where  the  husband  compels  the  wife  to  live 
separate  from  him,  either  by  abandoning  her,  or  by  forcing  her,  by  whatever 
means,  to  leave  him,  and  such  separation  is  not  merely  temporary  and  capri- 
cious, but  permanent,  and  without  expectation  of  again  living  together,  and 
the  wife  is  unprovided  for  by  the  husband,  in  such  manner  as  is  suited  to 
their  circumstances  and  condition  in  life,  she  may  acquire  property,  control 
her  person  and  acquisitions,  and  contract,  sue,  and  be  sued  in  relation  to 
them,  as  a  feme  ade,  during  the  continuance  of  such  condition.** 

The  language  of  the  court,  in  Rhea  v.  Rhenner,  1  Pet.  105,  also,  is  broad 
enough  to  cover  the  case  of  a  wife  whose  husband  has  deserted  her  without 
abandoning  the  state,  although  in  that  case  the  husband  had  in  fact  gone  be- 
yond seaa.  Thero  is  certainly  very  little  ground  in  reason  for  holding  that  a 
deserted  wife,  whose  husband  has  left  the  state,  should  be  regarded  as  tk/eme 
soUt  which  would  not  equally  apply  to  the  case  of  one  whose  husband  re- 
mains within  the  state.  Precedent  is  the  only  argument  that  can  be  niged  in 
favor  of  such  a  distinction,  after  abandoning  the  original  rule  that  the  bus* 
band  must  be  eivUUer  mortuua  to  free  his  wife  from  the  disabilities  of  covert-^ 
uro  as  to  the  power  to  make  binding  contracts. 

Whsrv  thb  Husband  is  Insanb  and  Confined  in  an  Astlum  in  An- 
other State,  it  is  determined  in  a  recent  case  that  the  wife  may  sue  alone 


Jan.  1842.]  Arthur  t;.  Broabnaz.  713 


for  a  penonal  wrang  a^nst  henelf,  such  aa  slander:  Chutin  v.  OarpenUr,  51 
Vt  685.  In  that  case  Barrett,  J.,  said:  ''We  think  that,  to  every  practica] 
intent,  and  upon  every  reason  bearing  on  the  subject,  this  must  be  regarded 
as  endowing  the  wife  with  quite  as  much  rig^t  to  act  in  her  own  name  in  such 
»  case  as  the  present^  as  ska  would  have  if  her  husband  was  HvUiler  mortuuSt 
or  had  abjured  the  realm  and  abandoned  her.** 

Whsbx  a  Httsband  is  Abssxt  tbom  Statb  akd  is  not  Hsabd  from  for 
seven  years,  the  presumption  is  that  he  is  dead,  and  his  wife  may  contract 
as  tk/eme  sole:  King  v.  Pttddoekf  18  Johns.  141.  But  a  replication  to  a  plea 
of  coverture,  that  the  plaintiff's  husband  has  been  absent  for  seven  years  and 
not  heard  from,  is  bad,  because  it  sets  out  the  evidence  and  not  the  fact  to 
be  proved:  Lake  v.  Iit{ffU,  6  Nev.  ft  M.  684. 

DivoBCE  A  Mensa  £t  Thobo  was  held,  in  Lewis  v.  Lee,  3  Bam.  k  Cress. 
291,  not  to  render  the  wife  liable  to  be  sued  as  a /erne  sofe.  So  a  judgment  on 
a  warrant  of  attorney,  given  by  a  wife  so  circumstanced,  it  was  held  in  Faith- 
wm  V.  Bk^qwrt^  6  Man.  &  SeL  73,  must  be  set  aside.  But  in  Pierce  v.  Bum>' 
ham,  4  Mete  303,  and  Dean  v.  Richmond,  5  Pick.  461,  it  was  determined 
that  a  wife  divorced  a  menaa  et  thoro,  and  living  apart  from  her  husband, 
oould  sue  and  be  sued  as  a /erne  so2e.  And  this  is  the  better  doctrine:  2  Kent's 
Oom.  158. 

WiYB  LrviNO  apart  from  Httsbakd  undeb  Abtiouss  of  Aoreemekt, 
with  a  separate  maintenance,  was  held,  in  CorbeU  v.  Poelnitz,  1  T.  R.  5,  to  be 
capable  of  contracting,  and  suing,  and  being  sued  as  a/eme  sole.  But  this 
decision  was  overruled  in  Marshall  v.  RuUon,  8  Id.  545,  and  it  has  since  been 
regarded  as  settled  in  England,  that  s^feme  covert,  living  apart  from  her  hus- 
band, under  a  voluntary  agreement,  can  not  be  treated  as  a  feme  sole,  with 
respect  to  her  contracts,  and  sue  or  be  sued  as  such,  whether  she  has  a  sepa- 
rate maintenance  or  not:  Reeve*s  Bom.  Bel.  (Parker  and  Baldwin's  notes) 
101,  note  1;  Lord  St.  John  v.  Lady  St,  John,  11  Ves.  526.  The  same  doc- 
trine  is  thoroughly  established  in  the  United  States:  Parker's  Ex\  v.  Lam- 
hert's  ExW,  31  Ala.  89;  High  v.  WorUy,  33  Id.  196;  FydXer  v.  Bartlett,  41  111. 
241;  Turtle  v.  Muncy,  2  J.  J.  Marsh.  82;  Brwm  v.  KUlingswoHh,  4  McCord, 
429;  Freer  v.  Walker,  1  BaU.  184;  Harris  v.  Taylot%  3  Sneed,  536.  It  was 
held,  however,  in  Rose  v.  Bates,  12  Mo.  30,  that  a  wife,  living  apart  from  her 
husband,  under  articles  of  separation,  could  sue  in  her  own  name  to  secure 
!ier  rights  where  her  husband  resided  without  the  state. 

Feme  Oovebt  as  Sole  Trader. — ^By  the  custom  of  London,  "where  a/eme 
covert  of  the  husband,  useth  any  craft  in  the  said  city  on  her  sole  account, 
whereof  the  husband  meddleth  nothing,  such  a  woman  shall  be  charged  as  a 
feme  sole  concerning  everything  that  toucheth  the  craft:"  2  Bright's  Husband 
and  Wife,  77;  2  Bish.  Law  of  Married  Women,  sec.  529;  1  Chit,  on  Cont.  (Uth 
Am.  ed. )  255.  She  may  be  sued  as  a  sole  trader  in  the  city  courts,  but  not, 
it  seems,  in  the  courts  at  Westminster:  ^eoftf  v.  Webb,  2  Bos.  &  P.  93,  and 
her  husband  ib  said  to  be  required  to  be  made  a  oo^efendant  in  suits  against 
*ber,  «  for  conformity:**  Lean  v.  ShuU,  2  W.  Bl.  1199;  Beard  v.  Webb,  2  Bos. 
ft  P.  93. 

A  custom  similar  to  that  of  London  has  become  established  in  South  Car 
olina,  where  it  is  held  that  the  right  of  a  wife,  with  the  consent  of  her  hus- 
band, to  carry  on  a  separate  trade,  is  '*  sanctioned  by  the  usage  of  the  country 
and  the  current  of  judicial  decisions:*"  JfeDont^  v.  Comwell,  1  Hill  (&  C), 
428;  Saiotell  v.  Brailtford,  2  Bay,  333;  Newbiggan  v.  PiOans,  Id.  162;  Dial  v. 
2fei{ffer,  3  Rich.  78;  Hobart  v.  Lemon,  Id.  131.  She  may  be  presented  as  such 
trader  for  selling  liquor  to  persons  of  color  in  violation  of  a  city  oniinance, 
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although  the  liquor  is  actually  handed  out  by  her  huaband:  Oitp  CmmcU  r. 
Van  Soven,  2  McCord,  465.  A  wife  may  be  a  * '  sole  trader**  in  the  buainesB  of 
keeping  a  boarding-house:  Dial  v.  Kei^eTf  3  Rich.  78;  but  not  in  the  business 
of  a  carrier:  EwaH  ▼.  Nagd^  1  McMnllan,  60;  nor  in  carrying  on  a  fam:  Mc- 
Damtl  V.  Comwell,  I  Hill,  428;  nor  where  she  supports  herself  apart  from  her 
husband  by  manual  labor:  Robards  v.  Hvtaon^  3  McCord,  475. 

The  doctrine  that  a  wife  may  become  a  sole  trader  with  the  consent  of  her 
husband,  in  analogy  to  the  custom  of  London,  does  not  obtain  in  North  Car- 
olina: MeKwnott  v.  McDonald^  4  Jones'  Eq.  1.  In  New  Jersey  it  was  held  in 
Chrten  v.  PaUas,  12  N.  J.  £q.  267,  that  where  a  wife  has  been  permitted  by 
her  husband  to  purchase  goods,  and  give  her  notes  for  them,  and  to  use  them 
as  hei  separate  property,  she  has  a  right  to  transfer  them  as  her  separate 
property  in  payment  of  her  notes. 

EviDBNGK  TO  PROVS  Mabbiaok  IN  CiviL  AND  Cbimikal  Gases:  See  State 
V,  ffodgaHne,  36  Am.  Dec.  742,  and  note. 

Actual  or  Probabxjs  Injubt  fbom  Erroneous  Instruction  must  appear 
to  warrant  a  reversal  of  a  judgment:  Bodey  ▼.  Chetapeate  /ns.  C<k,  22  Am. 
Dea  337.  And  generally,  no  error  wUl  be  sufficient  to  warrant  a  reversal 
unless  it  appears  that  the  party  seeking  a  reversal  was  probably  prejudiced 
thereby:  See  Union  Bank  v.  PlanUr^  Bank,  31  Id.  113;  Armttrong  ▼.  Prewitt^ 
82  Id.  388;  Ihtn^fini  Bridge  Co.  v.  WUUami,  35  Id.  155. 


Kennedy's  Ex'bs  v.  GEDDEa 

(3  Alabama,  661.] 

AonoN  Libs  on  Parol  Promirb  to  Aoceft  Bill  to  be  drawn  for  goods 
sold  to  another,  notwithstanding  the  statute  of  frauds,  thou^  such 
promise  does  not  specify  the  amount  or  date  of  payment,  where  the 
goods  are  sold  accordingly,  the  bill  drawn  in  a  reasonable  time,  and  ac- 
ceptance refused;  so  where,  in  accordance  with  a  usage  existing  in  such 
cases,  the  bill  is  drawn  payable  at  four  months  and  includes  interest  on 
the  price  of  the  goods  after  a  certain  date. 

Parol  Evidenck  or  Contents  of  Bill  of  Exohanoe  b  admissible  in 
an  action  against  the  executors  of  the  drawee  for  refusing  to  accept  it» 
after  notice  to  them  to  produce  it,  though  they  deny  having  received  it» 
where  it  appears  to  have  been  left  with  the  testator  and  is  not  shown  to 
have  been  returned. 

Intormalitibs  in  Making  Executors  of  Deceased  Defendant  Parties 
are  deemed  waived,  where,  on  suggestion  of  the  death  of  the  defendant, 
scire  fousiaa  is  directed  to  issue  to  his  representatives,  not  naming  them 
or  stating  whether  they  are  executors  or  administrators,  but  they  are 
correctly  described  in  the  scire  facias  which  is  duly  served  on  them,  and 
where,  although  they  are  not  formally  made  parties,  the  judgment  entry 
designates  them  as  executors  and  recites  that  they  appeared  and  went  to 
trial. 

Ebbob  to  the  Mobile  county  court  in  an  action  of  assumpsU 
brought  against  Joshua  Kennedy  and  continued  against  his  ex- 
-ecutors,  he  having  died  pending  the  suit.    The  first  count  of  the 
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declaration  charged  the  defendant's  testator  as  acceptor  of  a 
bill  of  exchange  drawn  by  one  Carpenter,  in  favor  of  the  plaint- 
ifb.  The  second  charged  in  substance  that  the  testator  imder- 
took  and  agreed  with  the  plaintiffs  that  if  they  would  sell  and 
deliyer  to  one  Carpenter,  certain  goods,  he  would  accept  a  bill 
of  exchange  to  be  drawn  by  Carpenter  for  the  amount;  that  the 
plaintifb,  relying  upon  said  promise,  sold  and  delivered  goods  to 
Carpenter  to  a  certain  amount;  that  Carpenter  thereafter  drew  his 
bill  on  the  testator  for  the  amount  in  favor  of  the  plaintiffs,  pay- 
able four  months  after  date,  but  that  the  testator  refused  to  accept 
the  same.  Plea,  the  general  issue.  The  facts  developed  on  the 
trial  sufficiently  appear  from  the  opinion.  Verdict  and  judg- 
ment for  the  plaintiffs,  and  the  defendants  brought  error.  The 
errors  relied  on  are  indicated  in  the  opinion. 

Stewart,  for  the  plaintiffs  in  error. 

Leaeane,  for  the  defendants  in  error. 

« 

CoLLiEB,  C.  J.  The  questions  now  presented  for  decision, 
are  essentially  different  from  those  that  were  considered  when 
this  cause  was  here  at  a  previous  term.  The  main  question  then 
was,  **  whether  a  verbal  promise  to  accept  a  bill,  not  in  esse, 
will,  in  law,  amount  to  an  acceptance."  While  the  court  recog- 
nized the  principle,  *'  that  a  promise,  in  writing,  to  accept  a  bill 
of  exchange,  not  in  esse,  will  be  in  law,  an  acceptance,  if  the 
bill  be  taken  on  the  faith  of  such  promise,"  they  were  of  opin- 
ion, that  as  in  this  case,  "  it  was  uncertain  for  what  amount  the 
bill  was  to  be  drawn,  when  it  was  to  be  drawn,  and  when  pay- 
able," the  promise  did  not  amount  to  an  acceptance:  8  Port.  263 
(33  Am.  Dec.  289]. 

By  taking  issue  upon  the  declaration,  there  was  a  tacit  admis- 
sion, that  the  cause  of  action  was  legally  sufficient,  and  the 
questions  arising  at  the  trial,  relate  to  the  admissibility  and  suf- 
ficiency of  the  proof  adduced  by  the  parties,  and  the  charge  to 
the  jury.  But  if  the  defendant  had  interposed  a  demurrer  to 
either  of  the  counts  of  the  declaration,  it  would  have  availed 
him  nothing.  The  first  count  is  undeniably  good,  while  it  is 
insisted,  that  the  second  is  defective,  in  seeking  to  recover  upon 
a  promise  obnoxious  to  the  statute  of  frauds.  This  objection 
can  not  be  maintained  by  authority.  In  TownsLey  v.  SumraU,  2 
Pet.  170,  which  was  an  action  upon  a  promise  made  by  the  de- 
fendant, as  a  partner  in  a  mercantile  concern,  that  the  firm 
would  accept  a  draft,  or  drafts,  to  be  drawn  on  them  by  one 
Waters,  in  favor  of  the  plaintiff.    The  court  was  of  opinion 


716  Kennedy's  Ex'bs  u  Qeddss.  [Alabama^ 

that  the  action  was  maintiuTiahlfl,  notwithstanding  the  number 
and  amoimt  of  the  bills  may  not  have  been  stipulated  by  the 
parties;  and  that  it  was  not  a  promise  to  answer  for  the  debt, 
etc.,  of  another  within  the  statute  of  &auds,  but  a  primary  and 
independent  engagement.  So,  in  Boyce  and  Henry  v.  EduKorcU, 
4  Pet.  122,  the  oourt  say,  "  the  distinction  between  an  action  on 
a  bill,  as  an  accepted  bill,  and  one  founded  on  a  breach  of  prom- 
ise to  accept,  seems  not  to  have  been  adverted  to.  But  tiie  evi- 
dence necessary  to  support  the  one  or  the  other,  is  materially 
di£Eerent.  To  maiTitftin  the  former,  as  has  been  already  shown, 
the  promise  must  be  applied  to  the  particular  bill  alleged  in  the 
declaration  to  have  been  accepted.  In  the  latter,  the  evidence 
may  be  of  a  more  general  character,  and  the  authoriiy  to  draw, 
may  be  collected  from  the  circumstances,  and  extended  to  all 
bills  coming  fairly  within  the  scope  of  the  promise:"  See  also. 
Chit,  on  Con.,  4th  Am.  ed.,  348;  Chit,  on  Bills,  9th  Am.  ed.,  308, 
and  cases  there  cited.  Let  theq^  citations  suf&ce  to  show,  that 
the  second  count  discloses  a  good  cause  of  action  in  averring  the 
promise  to  accept,  for  goods  to  be  sold  to  Carpenter,  the  sale  of 
the  goods  upon  the  faith  of  the  promise,  the  drawing  of  the 
bill  by  Caipenter,  and  the  refusal  of  Kennedy  to  accept  it. 

The  papers  offered  by  the  defendants  to  impeach  the  crodi- 
bility  of  the  witness,  Patterson,  are,  an  account  of  Samuel  A. 
Carpenter  with  John  B.  Page  &  Co.,  dated  in  1833,  a  note  of 
Carpenter  to  Joshua  Kennedy,  dated  September  19,  1833,  iot 
the  payment  of  three  hundred  and  fifteen  dollars  and  nine  cents, 
at  four  months,  and  a  bill  drawn  by  Carpenter  on  Kennedy,  on 
the  sixteenth  of  November,  1833,  for  the  payment  to  John  B. 
Page  &  Co.  of  the  sum  of  four  hundred  and  ninety-four  dollars 
and  twenty-two  cents,  at  four  months  date.  We  are  unable  to 
discover,  from  anything  in  the  record,  what  relation  these 
papers  had  to  the  testimony  of  the  witness,  and  are  conse- 
quentiy  of  opinion,  that  they  were  properly  rejected  by  the 
county  court,  as  irrelevant. 

The  evidence  adduced  by  the  plaintiffs,  if  credited  by  the 
jury,  was  entirely  sufficient  to  authorize  their  verdict.  It  proves 
a  promise,  by  the  testator,  to  accept  a  bill  for  goods  to  be  sold 
by  the  plaintiffs  to  Carpenter,  the  sale  upon  the  faith  of  the 
promise,  the  drawing  of  the  bill  in  a  reasonable  time  thereafter, 
its  presentation  to  Kennedy,  and  his  refusal  to  accept.  It  was 
no  objection  to  the  bill,  that  it  was  payable  four  months  after 
date,  and  that  interest  was  added  on  the  i^ccount  after  sixty  days. 
The  witness  states  that  such  was  the  usual  course  of  dealing. 


Jan.  1842.  J         Eennedt's  Ex'bs  u  Geddes.  717 

where  accoimts  were  of  the  character  of  that  made  bj  Carpenter, 
and  we  must  intend,  that  the  testator's  promise  was  made  la 
reference  to  the  mercantile  usage  in  such  cases;  the  more  espe- 
ciallj  as  he  placed  his  refusal  to  accept  the  bill  upon  grounds 
entirely  distinct  from  the  length  of  time  it  had  to  run,  or  the 
addition  of  interest  upon  the  account. 

But  it  is  objected,  that  the  bill  should  have  been  produced  at 
the  trial,  or  its  absence  more  satisfactorOj  accounted  for.  It 
appears  from  the  evidence,  that  upon  its  presentation  to  the 
testator,  he  desired  it  to  be  left  with  him  for  a  few  days,  that  he 
might  determine  wheUier  he  would  accept  it.  It  is  not  shown 
th^t  he  ever  returned  it,  or  that  he  was  called  on  by  the  plaintiffs, 
or  their  agent,  to  learn  his  determination.  The  conversation, 
which  Patterson  states  in  his  deposition,  he  had  with  the  testa- 
tor, appears  to  have  taken  place  more  than  two  years  after  the 
bill  was  left  with  him  for  acceptance.  The  reasonable  inference 
then  is,  that  the  bill  remained  with  the  testator,  and  its  non- 
production  upon  a  notice  to  his  executors  authorized  the  admis- 
sion of  parol  evidence  of  its  contents. 

It  must  be  admitted  that  the  proceedings  in  the  county  court 
to  bring  in  the  executors  of  Kennedy,  are  loose  and  informal. 
The  death  of  the  testator  is  suggested  of  record,  and  a  scire 
facias  directed  to  issue  to  his  representatives,  without  stating 
who  they  are,  and  whether  executors  or  administrators.  A  scire 
facias  issued,  in  which  Robert  L.  Walker  and  William  B.  Hal- 
lett  are  described  as  executors,  which  appears  to  have  been  duly 
served  upon  them,  but  without  formally  making  them  parties: 
the  cause  was  tried  by  a  jury.  The  statement  of  the  case  in  the 
margin  of  the  judgment  is,  '*  Robert  Oeddes  db  Co.  v.  Joshua 
Kennedy's  Executors"  The  entry  recites,  that  the  parties  came 
by  their  attorneys,  and  thereupon  came  a  jury,  etc. ;  the  judgment 
is, ' '  that  the  plaintiffs  recover  against  the  defendants,  to  be  levied 
of  the  goods  and  chattels  of  the  said  Joshua  Kennedy,  deceased, 
in  the  hands  of  William  B.  Hallett  and  Bobert  L.  Walker,  his 
executors,  to  be  administered,"  etc.  The  description  of  the 
plaintiffs  in  error,  in  the  scire  faciaSy  as  executors  of  the  original 
defendant,  the  service  of  that  process  on  them,  which  required 
them  to  show  cause  why  the  suit  should  not  be  revived,  the  des- 
ignation of  them  in  the  judgment,  as  executors,  and  the  recital 
that  the  executors  appeared  and  went  to  trial,  was  a  waiver  of 
all  informality  and  equivalent  to  an  express  assent  to  be  made 
defendants. 

The  charge  to  the  jury,  seems  to  us,  to  be  entirely  consistent 
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with  the  law,  as  we  have  laid  it  down.  It  obyiously  contem- 
plates that  the  plaintiffs  most  haye  sold  goods  to  Carpenter,  upon 
the  faith  of  Kennedy's  promise.  The  charge  contemplates  in 
totidem  verbis^  the  promise  to  accept  for  goods  to  be  sold,  the 
sale  of  the  goods,  and  the  refusal  to  accept.  This,  taken  in  con- 
nection witii  the  evidence  in  the  record,  sufficiently  shows  the 
meaning  of  the  court,  was,  that  the  sale  of  the  goods  should 
have  been  made  in  reliance  upon  the  testator's  promise  for  pay- 
ment. 

This  view  is  decisive  of  the  case,  and  the  consequence  is,  the 
judgment  of  the  county  court  is  affirmed. 


Pbomisb  to  Accept  Bux  not  in  Esse,  whether  written  or  oral,  effect  of: 
See  Kennedy  v.  Qeddea,  33  Am.  Dec.  289.  The  acceptance  of  bills  drawn 
and  purchased  on  the  faith  of  the  acceptor's  letter  of  credit,  promising  to 
honor  bills  of  the  drawer  to  a  certain  amount,  will  bind  the  party  so  accept- 
ing as  an  absolute  acceptor,  and  not  merely  as  a  guarantor,  although  drawn, 
with  the  knowledge  of  the  purchaser,  for  the  drawer's  accommodation: 
Bank  of  lUinois  v.  Sloo,  35  Id.  223.  But  in  CarroUion  Bank  v.  Tayleur, 
Id.  219,  it  is  held  that  a  promise  of  acceptance  of  bills  of  exchange  is  not 
binding  unless  it  contemplates  certain  specific  bills,  either  drawn  or  to  be 
drawn. 

Pbomlsb  to  Pat  fob  Qoods  Fusnibhsd  to  Anothkb,  or  for  senricea 
performed  for  another,  when  within  the  statute  of  frauds  and  when  not:  See 
Leland  ▼.  Creyon,  10  Am.  Dec.  654;  Ayer  y.  Hay,  12 Id.  681;  Rhodes^,  Lee, 
24  Id.  744;  MaUhews  v.  MiU4m,  26  Id.  247;  Aldrich  y.  JeweU,  36  Id.  330, 
and  cases  cited  in  the  notes  to  those  decisions. 

Pabol  Pboof  or  Coitcknts  ov  Papkb  in  Possession  of  Advsbse  Pabtt, 
and  not  produced  on  notice:  See  AfcKeUip  v.  Mc/lhenny,  28  Am.  Dec  711. 


AXDBEWS  V.   ROAOH. 

[3  Alabama,  600.] 

EviDSNCS  OF  Usage  for  Carriebs  to  Charge  Ligeitebagb  for  transport- 
ing goods  over  shoals  in  a  river  when  the  water  is  so  low  that  the  car« 
rier's  boats  can  not  pass  the  shoals  with  their  cargo,  is  admissible  in  an 
action  to  recoYer  freight,  although  the  written  bill  of  lading  specifies  the 
rate  of  freight,  and  says  nothing  as  to  lighterage. 

Ebbob  to  Jackson  county  circuit  court  in  an  action  of  assump- 
sit to  recover  freight  and  lighterage  for  carrying  certain  cotton 
on  the  plaintiffs'  boat  for  the  defendants  from  Cross'  landing, 
on  the  Tennessee  river,  to  New  Orleans.  Pleas,  the  general 
issue  and  set-off.  The  bill  of  lading  recited  the  shipping  of  the 
cotton  by  the  defendants,  to  be  delivered  to  them  or  their  assigns 
at  New  Orleans,  dangers  of  the  river  excepted,  they  paying  freight 
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at  a  specified  rate.  The  plaintiffs  offered  evidence  to  show  that 
during  the  season,  when  said  cotton  was  shipped,  the  water  was 
so  low  in  the  Tennessee  river  that  the  plaintiffs'  boats  could  not . 
pass  with  their  cargo  over  the  Mussel  shoals,  and  that  smaller 
boats  were  employed  to  lighter  the  defendants'  cotton  over 
the  shoals,  replacing  it  in  the  larger  boats  below,  the  pla^ntifis 
paying  a  certain  sum  per  bale  for  such  lightering,  and  that  it 
was  the  universal  custom  on  that  river  for  the  carriers  to  pay 
the  lightering  fees  in  such  cases  in  the  first  instance,  and  for 
the  shippers  to  pay  the  amount  to  the  carriers,  in  addition  to  the 
freight,  where  nothing  was  said  about  it  in  the  bill  of  lading. 
The  evidence  was  rejected.  Verdict  and  judgment  for  the 
plaintiffs  for  a  small  sum,  and  they  brought  error.  The  ques- 
tion was,  whether  or  not  the  court  erred  in  rejecting  the  evi« 
dence  aboye  mentioned. 

BobvMony  for  the  plaintiffs  in  error.  < 

Hopkins,  contra. 

OoLDTHWAiTE,  J.  This  casc  is  not  without  difficulty,  and  the 
question  which  it  presents  is  one  upon  which  there  is  some  con- 
flict of  authority.  It  is  without  doubt,  the  general  rule,  that 
when  parties  have  entered  into  a  written  contract,  its  terms  can 
not  be  controlled,  varied,  or  contradicted  by  parol  evidence;  yet 
there  are  many  and  unquestionable  exceptions  to  this  rule.  The 
most  familiar  class  is  negotiable  securities,  which  are  almost  al- 
ways construed  with  reference  to  the  customs  prevailing  in  par- 
ticular places.  Most  of  the  American  cases  on  this  subject 
have  been  collated  in  the  notes  to  Phillips'  Evidence,  by  Cowen 
&  Hill,  3d  vol.  1411;  but  when  they  are  all  examined,  it  must  be 
conceded  that  the  multiplicity  of  decisions  renders  it  exceed- 
ingly difficult  to  ascertain  any  fixed  and  specific  rules  by  which 
the  admission  of  such  evidence  is  to  be  controlled. 

In  the  case  of  The  Schooner  Beeside,  2  Sumn.  567,  the  attempt 
was  made  to  show  the  existence  of  a  custom,  that  packet  vessels 
engaged  in  trade  between  New  York  and  Boston,  were  not  liable 
to  pay  for  any  ^mage  except  what  should  be  occasioned  by 
neglect.  Judge  Stoiy  sustained  an  exception  to  the  proof  of 
such  a  custom,  as  directly  at  variance  with  the  contract  evidenced 
by  the  bill  of  lading.  After  admitting  that  he  is  unfriendly  to 
the  almost  indiscriminate  habit,  of  late  years,  of  setting  up  par- 
ticular usages  or  customs  in  almost  all  kinds  of  business  and 
trade,  to  control,  vary,  or  annul  the  general  liabilities  of  parties 
under  the  common  law,  he  says,  the  true  and  appropriate  office 
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of  a  usage  or  onsiom  is,  to  interpret  the  otherwise  indetenxiiiiata 
intentions  of  parties,  and  to  ascertain  the  natore  and  extent  of 
their  contracts,  arising  not  from  express  stipulations,  but  from 
mere  implications  and  presumptions,  and  acts  of  a  doubtful  or 
equivocal  character.  It  may  also  be  admitted  to  ascertain  the 
true  meaning  of  a  particular  word,  or  of  particular  words,  in  a 
given  instrument,  when  the  word  or  words  have  various  senses, 
some  common,  some  qualified,  and  some  technical,  according  to 
the  subject-matter  to  which  they  are  applied.  But  he  denies 
that  it  can  ever  be  proper  to  resort  to  any  usage  or  custom  to 
control  or  vary  the  positive  stipulations  in  a  written  contract, 
and  a  fortiori^  never  in  order  to  contradict  them. 

However  true  this  may  be  in  the  main,  it  is  certain,  that  with 
us,  as  well  as  in  England,  the  doctrine  of  annexing  customary 
incidents  to  contracts  of  particular  descriptions,  has  long  pre- 
vailed, and  has  been  applied,  not  only  to  them,  but  to  many 
other  transactions  of  life  in  which  known  usages  have  been 
established.  And  it  has  been  said  these  cases  go  upon  the  pre- 
sumption that  the  parties  do  not  mean  to  express  in  writing  the 
whole  of  the  contract  by  which  they  intended  to  be  bound,  tmt 
to  make  a  contract  with  reference  to  those  known  usages:  Parke 
Baron,  in  Haiter  v.  Warren,  1  M.  &  W.  486.' 

In  the  present  case,  the  effect  of  the  custom  offiared  in  evi« 
dence,  was  not  to  contradict,  vary,  or  control  that  evidence  by 
the  bill  of  lading,  but  rather  to  show  that  on  the  occurrence  of 
an  event  contemplated  by  neither  party,  when  the  contract  was 
made,  that  certain  incidents  attached  to  it  from  a  particular 
usage.  The  dangers  of  the  river  were  excepted  against,  and  if  the 
low  stage  of  the  water  prevented  the  passage  of  the  particular 
class  of  boats  employed,  through  the  shoals,  the  consequence  to 
the  shipper  would  most  usually  be  disastrous,  and  yet,  if  this 
matter  was  of  unfrequent  occurrence,  it  would  probably  never 
form  the  subject  of  an  express  stipulation. 

It  would  be  unreasonable  to  conclude  in  such  a  course  of  busi- 
ness, that  the  owner  of  the  boat  should  perform  that  which  his 
contract  did  not  require  him  to  do;  and  if  s^ch  a  custom  exists 
as  was  offered  in  evidence,  it  most  probably  has  grown  up  from 
the  obvious  benefit  that  it  is  to  the  shipper  to  get  his  cotton  to 
market  before  the  close  of  the  season. 

It  may  be  remarked  as  applicable,  and  perhaps  peculiar  to 
this  contract,  that  the  boat-owner,  by  its  terms,  would  have 
been  justified,  in  the  absence  of  such  a  custom,  as  was  ofiiared  to 

1.  HutUm  T.  Warrmit  1 M.  H  W.  466. 
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be  pioTod^  in  not  attempting  to  pass  the  shoals  until  enabled  to 
do  so  with  safety  by  a  rise  of  water,  and  that  in  such  a  case,  the 
iajuiy  would  be  great  to  the  shipper;  it  is  not  unreasonable 
then  to  infer  that  this  was  not  contemplated  bj  the  parties  when 
the  contract  was  made,  and  if  not,  certainly  it  can  not  be  said 
the  usage  controls  or  contradicts  that  which  the  parties  haine 
agreed  upon.  The  contract  contemplates  ordinary  diligence  to 
make  the  voyage;  the  usage  applies  only  when  circumstances 
•call  for  extraordinary  exertions  not  required  by  the  contract. 

We  can  not  doubt  that  such  a  usage,  if  made  out  by  com- 
petent evidence,  is  proper,  and  that  it  only  annexes  an  incident 
to  the  contract,  equally  beneficial  to  the  shipper,  and  obligatory 
upon  him. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 


EviDBNOB  er  Usaob  wbxrb  thebb  is  a  Wbittsk  Oontraot:  See  Eagtr 
V.  Atlaalns.  Co.,  25  Am.  Dec.  363;  Paivey  v.  Bureh,  26  Id.  682;  Boorman  ▼. 
JtnlAM,  27  Id.  158;  Hania  y.  Caraon,  30  Id.  510;  Kendall  v.  RuamU,  Id. 
696;  Sampwm  v.  Oatzam,  Id.  578,  and  cases  cited  in  the  notes  thereto.  In  Boon 
▼.  Steamboat  Beifasty  40  Ala.  188,  the  principal  case  is  dted  to  the  point  that 
proof  of  a  usage  is  not  admissible  to  control  a  rule  of  law  or  to  enlarge  or  re* 
strict  the  dear  and  explidt  language  of  a  contract  See  also  Sweei  v.  JeMm^ 
36  Am.  Deo.  242,  and  cases  cited  in  the  note  thereto. 


Abebobombie  v.  EInox. 

[8  AI.ABJL1CA,  738.] 

Pabtiis  to  Bill  are  All  Absolutely  Liable  after  Default  by  tha 
acceptor  and  notice  thereof,  and  the  holder  may  proceed  against  one  or 
all,  at  hb  dection,  until  he  obtains  satisfaction. 

Botam  can  not  Require  Crbuitor  to  Exhaust  his  Remedies  against 
the  prindpal  before  resorting  to  the  surety,  except  under  special  cironm* 
stances. 

Holder  oan  vot  be  Enjoined  from  Proceeding  against  Aocommoda* 
tion  Indorsee  of  a  bill  until  he  has  exhaasted  his  remedies  against  the 
acceptor,  nor  can  the  acceptor  require  him  to  collect  the  amount  in 
equal  portions  from  himself  and  the  indorser,  on  the  ground  that  they 
are  both  aooommodation  parties  and  co-sureties  for  the  drawer. 

Aooommodation  Indorsee  oan  not  Have  Benefit  of  Judgment  reooT* 
ered  by  the  holder  against  the  drawer  of  a  bill  until  he  has  paid  the 
debt. 

Execution  Debtor  Claiming  that  he  has  not  been  Credited  on  the 
execution  for  a  certain  sum  collected  by  garnishment  from  one  of  Us 
debtors,  can  not  have  rdief  in  equity  unless  it  satisfactorily  appears 
that  the  creditor  is  attempting  to  coerce  payment  a  second  time. 
Am.  Dbo.  Vol.  XXXVn— 4d 


/ 

<« 


722  Abebgbombie  v.  Knox.  [Alabama^ 

AsvjuL  from  the  Talladega  cimnoexy  court.  The  bill  waa 
filed  by  the  complainant  as  indoraer  on  a  certain  bill  of  ex- 
change diBwn  upon  and  accepted  by  Riddle,  defendant,  i?hich 
had  come  in  the  xegular  conrae  of  boainess  to  the  hands  of 
Knox,  Snodgxaas  &  Oo.,  also  defendants.  The  complainant  al- 
leged that  he  indorsed  the  bill  at  the  instance  of  Biddle,  the 
acceptor,  and  upon  his  assurance  that  there  i?as  no  risk;  that 
the  bill  i?as  not  paid  at  maturity  by  the  acceptor,  and  Knox, 
Snodgrass  So  Co.,  the  holders,  brought  separate  suits  against 
all  the  parties;  that  jud^ent  haying  been  recoyered  against 
the  drawer,  the  complainant  applied  to  the  holders  for  leaye  to 
cause  the  money  to  be  made  from  the  drawer,  which  they  re- 
fused; that  all  the  parties  are  now  insolyent  except  the  com- 
plainant and  Biddle;  that  judgment  haying  been  obtained 
against  the  complainant  and  Biddle,  each  of  them  had  sued 
out  writs  of  error,  which  had  been  dismissed;  that  Biddle  and 
his  sureties  in  the  writ  of  error  are  indemnified;  and  that  some 
of  the  money  has  been  collected  from  Biddle  out  of  funds  pro- 
yided  by  the  drawer.  The  complainant  prayed  an  injunctioii 
against  the  enforcement  of  the  judgment  against  him,  as  ao> 
oommodation  indorser,  until  it  was  ascertained  that  the  money 
could  not  be  collected  from  Biddle  or  his  sureties.  The  de- 
fendant, Biddle,  in  his  answer  denied  that  he  persuaded  the 
complainant  to  indorse  the  bill,  or  that  he  was  indemnified,  but 
admitted  most  of  the  other  facts.  He  alleged,  howeyer,  in  his 
answer,  and  also  in  a  cross-bill,  that  he  accepted  the  bill  for  the 
drawer's  accommodation;  that  he  had  paid  certain  sums  which 
had  not  been  credited  on  the  execution  against  him,  and  that 
the  holders,  instead  of  collecting  the  money  from  all  the  parties 
in  equal  proportions,  claimed  the  whole  amount  from  him.  He 
also  asked  for  an  injunction.  The  answers  of  the  holders  dis- 
claimed all  knowledge  as  to  the  relations  of  the  parties  amon^ 
themselyes,  but  admitted  the  receipt  of  part  of  the  money* 
What  was  said  by  them  as  to  the  complainant's  application  for 
leaye  to  enforce  Uie  judgment  against  the  diawer,  is  stated  in 
the  opinion.  At  the  hearing,  the  injunctions  granted  at  the  in- 
stance of  the  complainant  and  Biddle,  ware  disaolyed,  and  thej 
both  appealed. 

Bioe^  for  the  complainant, 

B.  F.  Porter,  for  Biddle. 

Oochran,  for  the  other  defendants. 

Obkokd,  J.    There  is  no  equity  in  this  bill  so  far  as  it  ralatea 
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to  the  holders  of  the  bill  of  exchange,  Enoz  ft  Co.  The  ao* 
oeptor  of  the  bill  is  certainly  primarily  liable,  and  the  liabilify 
of  the  other  parties  to  the  Inll,  as  it  regards  the  holder,  is  con- 
ditioned upon  his  default.  If  at  the  maturity  of  the  bill,  the 
acceptor  refuses  to  pay  on  demand,  and  the  drawer  and  indorsers 
are  duly  notified  of  the  fact,  each  of  them  becomes  absolutely 
responsible  to  the  holder  for  the  amount  of  the  bill;  and  he  may 
prosecute  a  suit  for  its  recoyeiy  against  one  or  all  of  them,  at 
his  election,  although  he  can  haye  but  one  satisfaction. 

This,  it  appears,  he  was  doing,  when  arrested  by  the  injunctiona 
awarded  at  the  instance  first  of  the  first  indorser,  and  secondly^ 
at  the  instance  of  the  acceptor  of  the  bill.  As  between  the  par- 
ties to  the  bill  themselyes,  in  adjusting  their  seyeral  responsibil- 
ities, the  acceptor  is  primarily  responsible  for  its  payment,  and 
answerable  oyer  to  any  party,  subsequent  to  him  on  the  bill> 
who  may  be  compelled  to  pay  it.  It  is  for  this  reason,  that 
eyery  party  to  a  bill,  is  in  the  nature  of  a  surety,  for  all  those 
whose  liability  on  the  bill  is  precedent  to  his;  and  therefore  a 
Talid  agreement,  entered  into  by  the  holder  with  such  prior 
party  for  delay  or  payment,  will  be  a  discharge  of  the  liability 
of  <dl  parties  subsequent  to  him  on  the  bill. 

To  produce  this  result,  there  must  be  an  agreement  on  su£S- 
cient  consideration,  by  which  the  holder  disables  himself  from 
suing  or  proceeding  to  collect  the  money;  the  mere  omission  to 
sue  or  failing  to  sue  out  execution,  will  not  haye  this  effect. 
But  eyen  this  pretext  does  not  exist  in  this  case;  the  holders 
appear  toliaye  been  actiyely  pursuing  all  the  parties  on  the  bill. 
When  they  attempt  to  coerce  payment  from  the  first  indorser 
he  meets  them  with  the  objection  that  they  must  look  to  the  ac- 
ceptor; that  he  is  primarily  responsible,  and  besides  has  a  fund 
appropriated  for  the  payment  of  the  bill  by  the  drawer;  when 
ihey  turn  round  to  the  acceptor,  he  informs  them  that  he  is  a 
surety,  as  well  as  the  first  indorser,  and  that  the  money  must  be 
made  in  equal  portions  from  both.  Without  stopping  now  to 
inquire  whether  an  accommodation  acceptor  can  be  considered  in 
the  light  of  a  co-surety  with  an  accommodation  indorser,  with- 
out an  agreement  between  them  to  that  effect,  it  is  perfectly 
clear  that  the  creditor  is  not  obliged  to  exhaust  his  remedy 
against  the  principal  debtor,  before  he  resorts  to  the  surety,  eyen 
in  the  case  of  a  suretyship  proper,  which  is  not  the  fact  here,  so 
far  as  the  holder  of  the  bill  is  concerned.  The  case  of  Hayes  y. 
Ward^  4  Johns.  Ch.  123  [8  Am.  Dec.  664],  cited  to  TtiftinfftiTi  the 
contrary  doctrine,  is  not  an  authority  that  way,  bat  was  decided 
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on  the  peculiar  circumstances  of  the  case,  whilst  the  general 
rule  is  admitted  to  be  as  here  laid  down.  The  facts  of  that  case 
were  peculiar,  and  it  is  veiy  clear  from  the  reasoning  of  the 
chancellor,  that  he  felt  he  was  treading  on  doubtful  ground,  as 
he  distinctly  admits  that  there  was  no  such  general  rule  as  is 
here  contended  for,  and  puts  the  case  explicitly  on  the  fact,  that 
the  conduct  of  the  creditor,  was  such  as  to  justify  the  belief, 
that  the  contract  he  was  seeking  to  enforce  against  the  surety, 
was  invalid  from  usury,  and  that  if  the  surety  was  compelled  to 
pay,  he  could  not  recover  from  his  principal.  The  amount  of 
the  decision  then  is,  that  cases  may  possibly  exist,  in  which  a 
court  of  chancery  will  interfere,  and  compel  a  creditor  to  pro* 
ceed  against  the  principal  debtor  before  he  resorts  to  the  surety. 
No  such  fact  exists  in  this  case,  an^  there  is  therefore  no  war- 
rant for  the  interference  of  a  court  of  chanceiy. 

Much  stress  was  laid  in  the  argument  on  the  fact,  that  the 
complainant  requested  the  holders  of  the  bill  to  permit  him  to 
run  the  execution  against  the  drawer,  which  they  declined.  In 
the  answer,  one  of  the  parties  denies  all  knowledge  of  the  fact; 
the  other  admits  the  request,  and  says  he  offered  to  give  the 
complainant  the  control  of  the  judgment,  if  he  would  discharge 
the  debt  by  the  payment  of  the  judgment  against  him,  other- 
wise he  declined  interfering  with  the  matter  in  the  hands  of  his 
attorneys.  This  was  all  the  complainant  had  a  right  to  ask,  and 
all  he  coidd  have  obtained  if  he  had  filed  a  bill  in  chancery  for 
that  purpose. 

The  only  fact  charged  in  the  bill,  having  the  sembhmce  of 
equity,  is  in  the  cross-bill  of  Kiddle,  where  it  is  charged  that  a 
sum  of  money  collected  from  him  by  garnishing  one  of  his 
debtors,  is  not  credited  on  the  execution;  but  it  is  not  stated 
that  any  attempt  is  making  to  collect  the  money  again,  or  that 
Knox  &  Co.  refuse  to  allow  the  credit  on  the  execution;  or  that 
any  application  has  been  made  for  that  purpose;  and  if  it  were 
conceded  that  the  court  out  of  which  the  execution  issued  could 
not  afford  a  summary  and  cheap  redress,  there  is  no  pretense  for 
invoking  the  expensive  and  dilatory  aid  of  a  court  of  chancery, 
unless  it  appeared  satisfactorily  that  Knox  &  Co.  were  attempt- 
ing a  second  time  to  coerce  payment.  This  is  not  shown  by  the 
mere  fact  that  the  credit  is  not  entered  on  the  execution.  It 
will  be  time  enough  to  attribute  such  fraudulent  conduct  to  the 
plaintiff  at  law,  when  they  attempt  a  second  time  to  make  the 
money,  or  refuse,  on  application,  to  enter  the  credit  on  the 
execution. 
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WhatoTer  may  be  the  rights  of  these  parties,  as  between  each 
other,  as  it  regards  the  plaintiffs  at  law,  the  bill  is  entirely  des- 
titute of  equity,  and  the  decree  of  the  ohanoellor,  dissolying  the 
injunction,  is  therefore  afitened. 


RiT.BAgw  OF  BuRVtt  OB  AoooMMODATiON  iKDOBSiBor  aooeptoT,  by  neglect 
to  proceed  againBt  principal  debtor,  or  other  indal^^ence:  See  the  OMes  cited 
in  the  note  to  Siede  v.  Boyd,  29  Am.  Deo.  225;  see  also  Olopper  v.  Union 
Bank,  16  Id.  294;  Lichtenthaler  v.  Thompffon,  15  Id.  581;  Lambert  v.  Sand' 
ford,  18  Id.  149;  Okie  y.  Spencer,  30  Id.  251;  Cooper  v.  Wiko»,  32  Id.  695; 
Oommereial  Bank  v.  French,  Id.  280;  NeioeU  v.  Earner,  35  Id.  415;  Brinagar 
T.  PhiUipe,  36  Id.  575,  and  cases  cited  in  the  notes  thereto.  In  Bank  v. 
Qodden,  15  Ala.  618,  the  principal  case  is  cited  as  authority  for  the  general 
role  that  a  creditor  does  not  forfeit  his  rights  against  a  sniety  by  delaying 
to  proceed  against  the  principal. 

Right  of  Subbtt  to  Rbquibb  Ckbditok  to  Snx  Pbikoifal:  See  Kvng 
V.  Baldvoin,  8  Am.  Dec  415;  Hayes  v.  Wcard,  Id.  554;  Pain  v.  Packard,  7 
Id.  369;  Bruce  v.  SUtoarda,  18  Id.  33.  In  Skinner  v.  Barney,  19  Ala.  701, 
the  foregoing  decision  is  referred  to  aa  an  authority  for  the  doctrine  that 
equity  will  not,  as  a  general  role,  compel  a  creditor  to  proceed  against  tha 
principal  debtor  before  resorting  to  a  surety. 

Subbogation  of  Subbtt  to  Cbsditob's  Sboubitibs:  See  PoU  t.  IfaihamB^ 
ante,  456,  and  cases  citod  in  the  noto  thereto. 


GuiiLuit  V.  The  Bbanoh  of  the  Bai^  of  thr 
State  of  Alabama  at  Mobile. 

[A  ATjAWAMa,  21.] 

Bioht  of  Pubohaseb  of  Lanl  to  a  Good  Tttls  is  given  by  the  law» 
and  does  not  rest  upon  the  agreement  of  the  parties, 

Equitt  will  not  Bxquibb  Payhent  of  Pubohasb  Monet  when  a  pre- 
existing incumbrance  is  discovered,  no  conveyance  having  been  executed. 

BuLi  OF  Gayxat  Emffob  Applies  *to  Pubohasb  of  Real  Estatb  after 
the  conveyance  has  been  executed  and  received;  and  the  purchaser  can 
not  recover  back  the  purchase  money  if  paid,  nor  resist  an  action  there- 
for, if  unpaid,  unless  as  a  consequence  of  covenants  contained  in  his  deed. 

BvionoN  OB  Failubb  of  Tttlb  does  not  at  law  constituto  a  defense  to  an 
action  for  the  purchase  price  of  lands,  although  the  conyeyance  thereof 
contained  covenants  of  general  warranty. 

FkAiTD  IS  NOT  AT  Law  A  DEFENSE  to  an  actlou  to  recover  the  purchase 
price  of  lands,  if  the  purchaser  has  accepted  a  conveyance,  and  retains 
possession  of  the  land. 

Belief  in  Equitt  will  be  Given  a  Pubohasbb  of  Lands  against  his 
obligation  to  pay  the  purchase  money,  if  it  appear  that  he  holds  under  a 
conveyance,  wiUi  covenants  of  warranty,  that  he  has  been  evicted  by 
title  paramount,  and  that  his  grantor  is  insolvent. 

Fbaud  on  the  Pabt  of  the  Vbndob  may  entitle  the  vendee  to  relief  in 
equity,  as  where  the  former,  being  aware  of  a  defect  in  the  title,  concealed 
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it  from  the  latter,  or  lappreaBed  an  instmnient  by  which  an  iDcambnnoa 

had  been  created. 
Vbnix>b  bt  Oftebino  to  Sbll  ah  Ebtatb  yirtnally  representa  that  it  la  or 

ahall  be  unimpaired  by  any  act  of  hia,  and  free  of  inonmbranoee  oreated 

by  himaelf. 
P0BCHA8BB  IS  ENTITLED  TO  BiSGiND  a  Contract  for  the  sale  of  real  estate^ 

if  such  estate  is  taken  from  him  in  oonaeqaenoe  of  an  incambranoe  made 

by  his  vendor  and  unknown  to  him  at  the  time  of  the  pnrchase. 

PUBOHASBB  IS  ENTITLED  TO  RELIEF  IN  EqUITT  ON  THB  ObOUND  OF  FBAIHS 

although  he  haa  taken  a  ooTenant  from  hia  vendor  which  covers  the  pr^ 
oiae  injury  sustained. 
Note  Held  as  Ck>LLATEBAL  Sboubitt  fob  a  PBBOBDXirr  Debt  ia  aabjeol  to 
the  same  defenses  as  if  in  the  hands  of  the  original  payee. 

AflSDHFBET  on  a  promissoxy  note  for  eleven  thonaand  eight 
bandied  dollars,  payable  thxee  years  after  date  to  S.  Andrews 
or  order,  and  indorsed  to  the  Branch  bank.  The  defendant 
pleaded:  1.  Non  assumpsit;  2.  Fraud,  covin,  and  misrepresen- 
tation in  this,  that  the  note  was  obtained  in  part  payment  of 
a  lot  in  Mobile,  sold  by  Andrews  to  defendant  Oullum;  that 
Andrews  fraudulently  represented  on  the  sale  of  said  lot  that 
he  had  good  title,  and  that  the  lot  was  free  from  all  incum- 
brances, and  especially  from  all  incumbrances  made  by  him, 
when  in  fact  it  was  then  subject  to  a  mortgage  of  seyenteen 
thousand  one  hundred  dollars,  made  by  Andrews,  and  by  virtue 
of  which  the  lot  had  since  been  sold;  that  on  discovering  the 
existence  of  the  mortgage,  defendant  gave  notice  to  Andrewa 
that  defendant  wished  to  repudiate  the  contract  of  purchase, 
and  demanded  the  return  of  the  note,  and  offered  to  do  all 
things  neoessazy  to  cancel  such  contract;  that  Andrews,  after 
receiving  such  notice,  assigned  the  notes  to  plaintiff;  that  de- 
fendant never  had  possession  of  the  lot,  nor  received  any  rent  or 
benefit  therefrom,  and  that  plaintiff,  on  receiving  the  assign- 
ment, had  full  knowledge  of  all  the  facts  and  circumstances; 
3.  That  the  note  was  made  without  any  consideration,  and  that 
there  has  been  a  total  failure  of  consideration,  and  that  the 
plaintiff  had  notice  thereof,  etc. ;  4.  That  said  note  was  given 
for  part  of  the  purchase  price  of  a  lot  in  Mobile,  and  the  defend- 
ant required,  and  said  Andrews  gave,  a  conveyance  with  cove- 
nants of  warranty,  etc.,  against  incumbrances,  etc.,  and  that 
Buch  covenant  had  been  broken,  and  the  land  had  been  lost  to 
defendant  by  reason  of  a  mortgage  for  seventeen  thousand  one 
hundred  dollars,  made  by  said  Andrews,  and  that  plaintiff  had  fuU 
notice,  etc.  Issues  were  joined  on  all  the  pleas.  Verdict  for  plaint- 
iff for  the  full  amount.  The  bill  of  exceptions,  taken  and  sealed 
on  behalf  of  defendant,  showed  that  the  evidence  at  the  trial 
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proved  the  sale  by  Andrews  to  defendant  Cullnm  of  a  lot  in 
Mobile  for  thirty  thousand  dollars,  and  the  execution  jt  a  coi]^ 
Yeyance  therefor  with  covenants  of  warranty  against  the  lawful 
claims  of  all  persons  whomsoever;  that  defendant,  in  payment 
for  the  lot,  executed  one  note  for  ten  thousand  six  hundred  dol* 
lars,  due  in  one  year,  and  another  for  eleven  thousand  two  hun- 
dred dollars,  due  in  two  years,  and  the  eleven  thousand  eight 
hundred  dollars  now  sued  upon;  that  soon  after  this  purchase, 
the  defendant  discovered  that  Andrews,  prior  to  his  sale,  had 
made  a  mortgage  to  Philip  McLoskey  to  secure  seventeen  thou- 
sand  dollars,  and  that  this  mortgage  was  duly  recorded  prior  to 
the  sale.  The  evidence  also  tended  to  show  that  Andrews  con- 
cealed the  existence  of  the  mortgage;  that  defendant  knew 
nothing  of  it  till  some  time  after  the  conveyance  was  made; 
that  on  discovering  it^  defendant  offered  to  o^ncel  the  deed  and 
notes;  that  Andrews  had  become  insolvent  and  had  absconded. 
Andrews  transferred  the  note  to  Fontaine  and  Freeman,  and 
they  in  turn  transferred  to  plaintiff.  Both  transfers  were  made 
as  collateral  security  for  pre-existing  debts.  The  lot  sold  was 
vacant.  The  defendant  never  took  possession  of,  nor  in  any 
way  intermeddled  with  it.  The  defendant  had  paid  the  first 
two  notes  given  by  him.  The  lot  had  been  sold  under  the  mort- 
gage made  by  Andrews,  and  the  proceeds  proved  insufficient  to 
pay  the  mortgage  debt.  Instructions  asked  in  favor  of  the  de- 
fendant were  refused.  The  court  told  the  jury  that  no  reason 
had  been  shown  sufficient  to  prevent  a  recoveiy  by  Andrews 
himself,  had  he  not  assigned;  tliat  the  recording  of  the  mort- 
gage was  notice  to  all  the  world,  and  defendant  was  bound  to 
know  of  it;  and  that  he  was  bound  to  rely  on  his  warranty;  or 
that  the  jury  might  suppose  that  the  price  at  which  defendant 
purchased  would  authorize  him  to  satisfy  the  mortgage,  and 
complete  his  title.  Defendant,  having  excepted  to  this  chaiget 
prosecuted  a  writ  of  error. 

Stewart,  for  the  plaintiff  in  error. 

Oampbell,  for  the  defendant  in  error. 

GoLDTHWAiTB,  J.  The  facts  of  this  case,  shown  by  the  bill  of 
exceptions,  are  supposed  to  present  two  prominent  grounds  of 
defense;  the  first  arising  out  of  the  alleged  fraud,  and  the  other 
because  of  an  entire  failure  of  the  consideration  for  which  the 
note  sued  on  was  given.  Our  first  examination  will  be  of  the 
question  respecting  the  failure  of  the  consideration. 

1.  Most  generally  the  inducement  of  a  purchaser  in  treating 
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for  the  aoqttisition  of  land,  is  to  become  its  owner.  We  do  not 
mean  to  assert  that  one  person  may  not  legally  contract  with 
another,  who  has  merely  the  possession  of  the  land,  although 
his  title  to  it  may  be  known  to  be  imperfect,  or  even  bad,  but 
otir  intention  is  to  show  what  are  the  prima  /ade  intendments 
springing  out  of  contracts  for  the  purchase  of  land,  when  there 
are  no  stipulations  between  the  parties  with  reference  to  th» 
title. 

In  Ogilvie  y.  Foljanibe,  3  Meriv.  53,  Sir  William  Giant  says: 
**  The  right  to  a  good  title,  is  a  right  not  growing  out  of  the 
agreement  of  the  parties,  but  which  is  given  by  law.  The  pur- 
chaser insists  on  haying  a  good  title,  not  because  it  is  stipulated 
for  by  the  agreement,  but  on  the  general  right  of  a  purchaser  to 
require  it." 

Courts  of  equity  govern  their  proceedings  by  this  just  rule, 
and  when  an  incumbrance  is  discovered  previously  to  the  execu- 
tion of  the  conveyance,  the  vendor  must  discharge  it,  whether 
he  has  or  has  not  agreed  to  covenant  against  incumbrances,  be- 
fore he  can  compel  the  payment  of  the  purchase  money:  Sugd*. 
on  Vend.,  c.  9,  sec.  6,  p.  315,  and  cases  there  cited. 

A  similar  rule  obtains  in  the  courts  of  law,  where  all  titles,  as 
between  the  vendor  and  purchaser,  are  declared  either  good  or 
bad,  according  as  their  merits  may  be,  for  theve  is  no  middle 
term  to  designate  a  defective  title:  BomiUy  v.  James^  6  Taunt. 
263;  and  every  title  to  be  marketable  must  be  good  in  equiiy  as 
well  as  at  law:  Maberley  v.  Bobbins,  5  Id.  625. 

2.  Such  are  the  rights  of  a  purchaser  when  he  has  made  no 
stipulations  with  respect  to  the  title;  but  there  is  a  period  when 
the  contract  of  the  parties  is  determined  by  its  execution  on  the 
part  of  the  vendor,  and  then  the  rule  of  caveat  emptor  applies 
with  its  utmost  rigor.  This  period  is  when  the  conveyance  has 
been  executed  by  all  the  necessary  parties,  and  accepted  by  the 
purchaser;  after  this,  if  the  purchaser  is  evicted  by  a  title  to 
which  his  covenants  do  not  extend,  he  can  not  recover  the  pur- 
chase money,  either  at  law  or  in  equity:  Sugd.  on  Vend.,  c.  9, 
sec.  6,  p.  346,  and  cases  there  cited.  His  neglect  to  look  into 
the  tiUe  is  then  considered  his  own  folly,  for  which  he  has  no 
relief:  Id.  347;  and  this  rule  applies  equally  whether  the  money 
lias  been  paid  or  is  only  secured  to  be  paid:  Id.  849;  Thomas  v. 
Powell,  2  Cox,  394. 

The  true  rule  with  respect  to  the  liability  of  the  vendor,  and 
the  obligation  of  vigilance  imposed  on  the  purchaser,  is  most 
appropriately  stated  by  Mr.  Fonblanque,  who  says,  '*  the  prin- 
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ciples  upon  which  courts  of  law  proceed  upon  the  subject  of 
warranty,  so  strongly  tend  to  reconcile  the  claims  of  convenience 
with  the  duties  of  good  faith,  that  I  can  not  conceiye  the  mean  by 
which  they  can  receive  an  additional  extent,  or  be  in  any  degree 
circumscribed,  without  endangering  the  interests  which  they  are 
now  so  well  calctdated  to  preserve.  To  excite  that  diligence 
which  is  necessary  to  guard  against  imposition,  and  to  secure 
that  good  faith  which  is  necessary  to  justify  a  certain  degree  of 
confidence,  is  necessary  to  the  intercourse  of  society.  These 
objects  are  attained  by  those  rules  of  law  which  require  the  pur- 
chaser to  apply  his  attention  to  those  particulars  which  may  be 
supposed  within  the  reach  of  his  observation  and  judgment;  and 
the  vendor  to  communicate  those  particulars  and  defects  which 
can  not  be  supposed  to  be  immediately  within  the  reach  of  such 
attention.  If  the  purchaser  be  wanting  of  attention  to  those 
points  where  attention  would  have  been  sufficient  to  protect  him 
from  surprise  or  imposition,  the  maxim  caveat  emptor  ought  to 
apply;  but  even  against  this  maxim  he  may  provide,  by  requir- 
ing the  vendor  expressly  to  warrant  that  which  the  law  would 
not  imply  to  be  warranted.  If  the  vendor  be  wanting  of  good 
faith,^e8  servanda  is  the  rule  of  law,  and  can  scarcely  be  more 
effectually  enforced  in  equity  than  it  is  at  law:"  1  Fonb.  Treat, 
on  Eq.  862,  note  h. 

8.  We  do  not  understand  the  counsel  for  the  plaintiff  in  error 
as  disputing  the  principles  just  adverted  to,  but  rather  as  insist- 
ing, that,  there  being  in  this  case  an  express  ^warranty  covering 
the  eviction,  under  which  Andrews  would  be  liable  to  the  extent 
of  the  sum  agreed  to  be  paid  him  by  the  defendant,  that  theiB- 
fore  a  recovery  ought  not  to  be  permitted  in  favor  of  his  assignee; 
and  the  more  especially  that  it  ought  not  to  be  allowed  when 
Andrews  is  shown  to  be  insolvent,  and  thus  unable  to  respond 
in  damages. 

Such  a  defense,  whatever  may  be  its  merits,  can  not  be  called 
a  failure  of  the  consideration  for  which  the  notes  were  given, 
because,  if  there  was  no  warranty  whatever,  the  defendant  would 
be  without  relief.  It  follows,  that  if  he  is  now  entitled  to  a 
remedy,  it  must  be  in  consequence  of  the  warranty  and  the  sub- 
sequent insolvency  of  the  warrantor,  by  which  the  covenant  in- 
tended for  the  purchaser's  security  has  become  unavailable. 

Without  now  stopping  to  inquire  whether  these  drcumstances 
afford  a  reason  for  equitable  interposition  and  relief,  we  think 
it  clear  that  they  do  not  make  out  a  legal  defense,  even  in  a  case 
where  the  reooveiy  on  the  covenant  of  warranty  ought  to  be 
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equal,  or  larger,  than  the  sum  sued  for.  The  reasons  which  in- 
duce this  conclusion  are  these:  In  the  first  place,  the  damages 
to  be  recovered  on  a  ooYoiant  of  warranty  are,  in  their  nature, 
unliquidated,  and  therefore  are  not  the  subject  of  a  set-off,  ac- 
cording to  our  judgment  in  the  case  of  Dunn  y.  White  and  Ifiv 
Curdy,  1  Ala.  (N.  8.)  G45.  Secondly,  the  covenant  of  warranty 
would  not  be  extinguished  by  this  defense.  Thirdly,  the  cove- 
nant itself  operates  as  an  estoppel  to  the  grantor,  and  would 
have  the  effect  to  transfer  to  the  purchaser,  or  his  assigns,  any 
subsequently  acquired  title,  which  should  be  vested  in  the 
grantor.  Fourthly,  bj  the  conveyance  all  covenants  running 
with  the  land  are,  ipso/acto,  assigned  to  the  purchaser. 

This  last  reason,  it  is  apparent,  does  not  apply  to  this  case, 
because  the  breach  of  covenant  is  a  consequence  of  the  vendor's 
own  act,  but  it  must  so  frequently  apply  to  cases  that  it  is  de- 
cisive against  the  adoption  of  a  practice  which  would  be  more 
like  an  exception  than  a  general  rule. 

But  independent  of  these  reasons,  the  fiicts  of  this  case  (ex- 
cluding for  the  present  all  consideration  of  the  matter  of  fraud) 
bring  it  within  the  influence  of  the  decision  made  by  us  in  Dunn 
V.  WhUe  and  MbOurdy,  1  Ala.  (N.  S.)  646,  in  which  we  held  that 
a  partial  failure  of  consideration  was  not  an  available  defense  to 
an  action  for  the  purchase  money  of  lands  of  which  the  pur- 
chaser retained  the  possession.  It  appears  here  that  the  de- 
fendant purchased  the  lot  in  October,  1836.  The  conveyance 
then  made  transferred  the  possession  to  him  as  absolutdy,  in 
point  of  law,  as  if  he  *had  been  invested  bjr  livery  of  seisin: 
Bli88  V.  Smith,  1  Ala.  (N.  S.)  274.  This  effect  is  produced  by 
the  operation  of  our  statute,  similar  to  the  English  statute  of 
uses  on  the  conveyance:  Aik.  Dig.  94,  sec.  87.  Under  this  con- 
veyance the  purchaser  was  entitled  to  retain  the  possession  un- 
til the  forfeiture  of  the  condition  of  the  mortgage,  executed 
previously,  by  Andrews  to  McLoskey.  This  forfeiture  did  not 
take  place  until  February,  1838,  when  the  second  note  secured 
by  it  was  dishonored;  consequently,  during  the  interval  be- 
tween these  periods,  the  defendant  is  entitled  to  the  usufruct, 
and  can  be  made  responsible  to  no  one  for  rents  or  profits  in  any 
form  of  action:  4  Kent's  Com.  157;  Stanard  v.  Mdridge,  16 
Johns.  254.  If  the  defendant  was  seeking  a  recovery  against 
Andrews  by  an  action  on  the  covenant  of  warranty,  the  measure 
of  damages  would  be  the  price  agreed  to  be  paid,  or  actually 
paid,  with  interest  thereon,  from  the  time  at  which  the  defend- 
ant would  legally  be  responsible  to  another  for  mesne  profits. 
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together  with  the  cost  of  the  ejectment  suit:  Bennet  v.  JenkvM^ 
18  Johns.  50;  CauUdns  v.  Harris^  9  Id.  324;  Pitcher  v.  Living^ 
Stan,  4  Id.  1  [4  Am.  Deo.  229];  Stoats  v.  Ten  Eyclc,  3  Cai. 
Ill  [2  Am.  Dec.  254];  Baldwin  y.  Munn,  2  Wend.  899  [20  Am. 
Dec.  627];  Wagers  v.  Schuyler,  1  Id.  553. 

We  have  not  considered  it  important  to  ascertain  the  exact 
period  when  the  lot  was  abandoned  to  McLoskey,  if  indeed  it 
was  so  abandoned,  or  whether  the  defendant  was  authorized  to 
abandon  to  one  claiming  title,  without  suit,  for  the  reason 
(whateyer  may  be  the  rights  of  parties  with  reference  to  this 
matter)  that  we  consider  the  sale  and  possession,  under  the  de- 
cree of  foreclosure,  as  equivalent  to  a  legal  eviction,  it  being  a 
part  of  the  case  that  the  defendant  was  a  party  to  that  suit. 
Nor  is  the  circumstance  that  the  defendant  has  paid  the  other 
two  notes,  if  such  is  the  proper  inference  to  be  drawn  from  the 
fact  that  he  has  them  in  possession,  of  sufficient  importance  to 
introduce  a  modification  of  the  principles  just  ascertained. 

The  true  question,  so  far  as  a  court  of  law  is  concerned,  being 
whether  the  defense  asserted  can  be  sustained  without  overstep- 
ping the  boundary  which  divides  the  jurisdiction  of  law  and 
equity,  and  not  as  to  the  amount  to  be  recovered. 

From  what  has  been  previously  shown,  it  will  be  seen  that  all 
the  consequences  flowing  from  the  conveyance  and  warranty 
will  be  the  same,  whether  the  defense  is  successful  in  whole  or 
only  in  part.  It  is  because  a  court  of  law  can  not  do  complete 
justice  between  the  parties  by  placing  them  in  statu  quo,  that  this 
defense,  under  this  aspect,  is  properly  referable  to  equily  juris- 
diction. 

4.  The  question  of  fraud  is  not  entirely  novel  in  this  court,  al- 
though it  never  has  been  presented  in  the  same  imposing  manner. 

In  Christian  v.  Scott,  Minor,  354;  S.  C,  again  before  the 
court,  1  Stew.  490  [18  Am.  Dec.  68],  one  of  the  defenses  insisted 
on  was,  that  the  bond,  the  foundation  of  the  action,  was  given 
in  payment  for  land,  to  which  the  vendor  represented  he  had  a 
fair  title,  and  that  it  was  clear  of  all  incumbrances.  It  was 
shown  that  the  land  was  incumbered  with  a  deed  of  trust,  exe- 
cuted by  the  vendor  to  secure  the  payment  of  a  sum  of  money 
due  from  him,  and  there  was  no  evidence  that  the  purchaser  waa 
informed  or  otherwise  knew  of  it.  The  purchaser  had  taken  pos- 
session-of  the  land,  and  received  a  conveyance  of  it  from  the 
vendor.  One  of  the  charges  requested  was,  that  although  the 
vendor  had  made  fraudulent  representations  as  to  his  tiUe,  yet 
if  the  purchaser  received  the  possession,  and  carried  the  contract 
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into  execution  by  taking  upon  himself  the  ownership  of  the 
land,  payment  of  the  bond  could  not  be  resisted.  This  court 
reyersed  the  judgment  of  the  circuit  court  for  refusing  to  give 
this  charge.  By  this  recital  it  will  be  seen  that  the  case  was 
similar  in  all  respects  to  this,  except  that  here  the  additional 
fact  of  eviction  by  reason  of  the  inctmibrance  is  presented. 

Some  expressions  are  used  by  the  learned  judge  who  delivered 
the  opinion  in  the  subsequent  case  of  WUson  v.  Jordan,  8  Stew. 
&  P.  92,  from  which  it  may  be  infeired  that  a  change  of  opinion 
as  to  the  defense  had  obtained  in  the  court  at  that  time;  but 
when  that  case  is  examined  we  find  the  question  of  fraud  was 
not  involved,  either  in  the  pleadings  or  proofs  of  the  cause.  In- 
deed all  inference  of  fraud  is  rebutted  by  the  statement  that  it 
was  not  relied  on  as  a  defense.  Independent  of  this,  it  can  scarcely 
be  supposed  that  the  case  of  Chrigtian  v.  Sootl,  which  had  been 
twice  before  the  court,  would  be  overruled  without  any  reference  to 
it.  The  course  of  decision  ever  since  has  been  adverse  to  any  in- 
vestigation of  the  title,  or  of  any  defect  in  the  estate,  when  the 
possession  is  retained  by  the  purchaser,  and  the  contract  is  not 
rescinded:  Wade  v.  KUlough,  3  Stew.  &  P.  431. 

Even  in  contracts  for  the  acquisition  of  personal  property, 
fraud  has  never  been  admitted  as  a  complete  bar  to  a  suit  for  the 
purchase  money,  unless  the  defendant  has  returned,  or  whenever 
practicable,  offered  to  return,  the  purchased  chattel:  Coasina  v. 
Whilaker,  8  Stew.  &  P.  822;  Barnes  v.  Bailey  and  Du  Bard,  2 
Ala.  749,  and  cases  there  cited. 

There  are  many  distinctions  between  the  roles  which  affect  real 
and  personal  estates,  which  are  distinctive  f  eatores  of  the  common 
law,  and  their  ramifications  extend  so  far  that  no  one  can  clearly 
foresee  the  consequences  of  overturning  them.  Among  these, 
not  the  least  important  are  the  different  modes  of  succession 
after  the  death  of  the  last  possessor,  and  the  different  effect  of 
covenants  respecting  each  species  of  estate.  If  the  defense  of 
fraud  was  permitted  in  this  case,  to  avoid  a  recovery  at  law,  there 
is  nothing  in  the  record  to  show  that  the  contract  has  ever  been 
rescinded,  and  therefore  Andrews  hereafter  might  be  liable  to  an 
action  on  his  warranty;  or  in  the  case  of  a  title  subsequently  ac- 
quired by  him,  be  estopped  by  his  covenant  from  asserting  it. 
Many  other  difficulties  may  be  supposed,  which  do  not  indeed 
apply  to  this  particular  case,  as  it  is  presented  on  the  record,  but 
which  are  conclusive  against  the  admission  of  this  defense  as  a 
general  rule:  Take  for  instance,  the  case  of  an  eviction  after  the 
receipt  of  large  rents  or  profits,  for  which  the  purchaser  is  not 
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responsible  to  the  eTictor;  are  these  to  remain  unaccounted  for, 
or  must  not  the  defense  be  denied  under  the  influence  of  our 
previous  judgment  in  Dunn  v.  White  and  McCurdy,  1  Ala.  645  ? 
Again,  a  case  may  be  stated  which  seems  to  furnish  an  abso- 
lute test  of  the  unsoundness  of  this  defense  at  law.  In  the 
event  of  the  death  of  the  purchaser  before  eviction,  and  previous 
to  payment  of  the  purchase  money,  the  estate  would  descend  to 
the  heir,  whilst  the  personal  representative  would  be  answerable 
for  the  debt.  Which  is  entitled,  the  personal  representative  to 
defeat  the  action  against  him  on  the  notes,  or  the  heir  to  hia 
action  on  the  covenant  of  warranty  ? 

5.  This  examination  of  principles  and  authorities  leads  us  to 
the  conclusion  that  the  defendant  has  no  available  defense  at 
law:  but  it  is  asked,  whether  it  can  be  supposed  that  he  is  rem* 
ediless,  in  a  case  where  injury  is  so  appeirent?  We  answer  that 
no  such  consequence  flows  from  the  assertion  of  these  rules. 

Assuming  that  the  warranty  was  entered  into  in  the  most  per- 
fect good  faith,  we  think  relief  must  be  given  in  chancery,  on 
the  ground  of  Andrews'  insolvency,  if  the  present  holders  of 
this  note  are  not  to  be  considered  as  its  bona  fide  holders,  a  mat- 
ter which  we  shall  hereafter  advert  to. 

When  the  defendant  accepted  of  the  covenant  of  warranty,  it 
was  doubtless  considered  as  an  efiective  security,  and  if  he  had 
been  evicted  before  the  payment  of  the  purchase  money,  our  im- 
pressions tend  strongly  to  the  propriety  of  not  permitting  An- 
drews himself,  if  insolvent,  to  receive  that  portion  of  the  pur- 
chase money  which  he  would  be  compelled  to  refund  in  an 
action  on  the  warranty,  though  we  are  aware  of  decisions 
to  the  contrary;  but  however  this  may  be,  his  insolvency  fur- 
nishes a  groimd  of  equitable  relief,  entirely  within  the  influence 
of  the  case  of  Farr  and  Beck  v.  Beynolda,  3  Ala.  521.  It  is  use- 
less to  pursue  an  insolvent  indorsement,  but  it  is  quite  too  in- 
jurious to  be  allowed  to  pay  him  money  which  he  will  never 
refund. 

6.  As  to  the  defendant's  relief  in  equity,  upon  the  allegation 
of  fraud,  we  think  also  there  is  no  question,  provided  it  is  suffi- 
ciently made  out  by  proof.  Mr.  Sugden  says,  in  his  Treatise  on 
Vendors,  c.  7,  sec.  3,  p.  309,  that  when  a  vendor  gives  a  false  de- 
scription of  the  estate,  the  purchaser  may  at  law  rescind  the 
contract;  but  this  must  be  imderstood  to  mean  only  those  cases 
where  the  contract  is  executory.  To  this  extent  and  no  further 
do  the  cases  cited  by  him  support  his  text:  Duke  of  Norfolk  v. 
Westly,  1  Camp.  337;  Fenton  v.  Browne^  14  Ves.  144;  Blank  v. 
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Ohrister,  1  Salic.  128;*  see  also  Sherwood  v.  Salman,  2  Day,  123; 
B.  0.  in  equity,  6  Day,  489  [6  Am.  Deo.  167];  CotHnghamy^ 
puts,  9  Port.  675." 

That  this  is  Mr.  Sogden's  own  Tiew  of  the  jurisdiction,  is  appar- 
ent, when  he  subsequently  says,  in  c.  9,  sec.  6,  p.  564,  "  although 
the  purchase  money  has  been  paid,  and  the  conveyance  is  eze- 
cuted  by  all  the  parties,  yet  if  the  defect  (of  title)  does  not 
appear  on  the  face  of  the  title  deeds,  and  the  vendor  was  aware 
of  the  defect,  and  concealed  it  from  the  purchaser,  or  suppressed 
the  instrument  by  which  the  incumbrance  was  created,  or  on 
the  face  of  which  it  appeared,  he  is  in  eveiy  such  case  guilty  of 
a  fraud,  and  the  purchaser  may  either  bring  an  action  on  the 
case,  or  file  his  bill  in  equity  for  relief."  See  also  Brice  v.  Eblr' 
back*  Doug.  664;  Early  v.  Garrett,  9  Bam.  &  Cress.  522.* 

But  the  bill  in  chancery  in  most  cases  will  be  found  to  be  a 
better  remedy;  it  will  lead  to  a  better  discoveiy  of  the  conceal- 
ment and  the  circumstances  attending  it,  and  may  in  some  cases 
enable  the  court  to  create  a  trust  in  favor  of  the  injured  pur- 
chaser: 8  Co.  Lit.,  H.,  and  Butler,  note  384  a.  It  is  urged, 
however,  that  there  is  here  no  evidence  of  fraud,  and  that  the 
purchaser  either  knew  or  is  chargeable  with  notice  of  the  incum- 
brance, because  it  was  not  only  registered,  but  was  in  fact  dis- 
closed, when  the  title  was  known  to  come  to  Andrews  from 
McLosky,  who  would  have  re&ined  an  equitable  mortgage  so 
long  as  the  purchase  money  was  unpaid  to  him.  It  can  not  be 
denied  that  the  defendant  was  in  error  in  not  making  an  exam- 
ination of  the  register,  and  also  in  not  ascertaining  from  the 
previous  vendor  whether  he  pretended  to  any  lien;  but  this  does 
not  exculpate  the  vendor. 

7.  In  all  cases  of  purchase  there  is  a  trust  and  confidence  re- 
posed by  the  purchaser  in  the  vendor,  that  the  estate  is  not 
impaired  in  value,  or  incumbered  by  any  act  done  by  him.  In- 
deed, by  offering  to  sell  an  estate,  the  vendor  virtually  represents 
it  as  not  incumbered  by  himself,  or,  if  incumbered,  he  will  free 
it  before  the  sale  is  executed;  and  if  he  wishes  to  discharge  him- 
self from  the  consequences  of  this  implied  representation,  it  lies 
with  him  to  show  that  the  purchaser  was  informed  or  otherwise 
knew  of  the  incumbrance.  In  the  case  of  Harding  v.  NeUhorpe^ 
Nelson,  118,  an  issue  was  directed  to  ascertain  whether  the 
vendor  knew  of  an  incumbrance  charged  on  the  purchased  land» 
but  this  course  of  proceeding  in  that  case,  shows  that  the  in* 

1. T.C»riiMt,lSalk.S8i]iB0to.  ^  Bret  w.  Boibmk, 
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combiaiice  must  have  been  created  by  some  other  person  than 
the  vendor.  The  case  of  CcUer  t.  Pembroke,  1  Bro.  Ch.  801; 
S.  C.  on  appeal,  2  Id.  281,  also  bears  on  this  point,  and  we 
infer  from  it  the  English  conrto  of  ohancexy  recognize  the  rule 
we  have  just  laid  down. 

8.  There  are  cases  in  which  the  mere  concealment  of  an  in- 
cumbrance, created  hy  the  grantor,  may  not  be  sufficient  cause 
to  rescind  a  contract,  although  such  a  concealment  certainly  is 
a  breach  of  the  good  faith  which  ought  to  be  observed  in  all 
contracts;  but  these  cases  rest  on  the  principle,  that  no  injtiry 
has  been  sustained  by  means  of  the  incumbrance.  Of  this  class 
is  Hunt  V.  McConneU,!  Mon.  219,  which  decided  that  the 
omission  of  the  vendor  to  disclose  the  fact  of  an  incumbrance 
created  by  himself,  when  he  is  not  actuated  by  a  fraudulent  in- 
tention, and  when  the  purchaser  sustains  no  injury  from  it,  is 
not  a  sufficient  ground  to  rescind  the  contract,  provided  the  in- 
cumbrance is  removed  before  the  hearing.  But  it  is  said  the  mat- 
ter would  assume  a  more  imposing  aspect  if  the  incumbrance  had 
proved  injurious  to  the  purchaser.  The  same  doctrine  was 
recognized  in  the  subsequent  case  of  Campbell  v.  WhUHngham, 
5  J.  J.  Marsh.  96  [20  Am.  Dec.  241].  These  cases,  resting  on 
the  principle  we  have  adverted  to,  have  no  tendency  to  restrict 
the  rule  declared  in  the  leading  case  of  Pasley  v.  Freemany  3 
T.  B.  51,  where  it  is  said  that  the  concurrence  of  fraud  and 
injury  is  necessary  to  sustain  an  action  on  the  case  for  a  deceit. 

There  is  no  question  here  as  to  the  injury,  because  the  lot  has 
been  taken  from  the  defendant  in  consequence  of  the  foreclos- 
ure and  sale  under  the  mortgage,  therefore,  if  the  fact  of  the 
existence  of  that  incumbrance  was  unknown  to  him,  he  is  en- 
titled in  our  opinion,  to  a  rescission  of  the  contract,  whether 
there  was  or  was  not  any  fraudulent  intention  on  the  part  of  the 
vendee  to  work  this  injury  to  the  purchaser. 

9.  In  the  case  of  Edumrda*^.  McLeay,  Cooper,  808;  S.  0.  on 
appeal,  2  Swans.  287,  the  purchaser  was  held  entitled  to  recover 
the  purchase  money  with  interest,  from  the  time  when  he  quitted 
the  valuable  occupation  of  the  land,  together  with  what  he  had 
expended  for  repairs,  etc.  This  seems  to  indicate  that  if  the 
oocujiation  has  been  of  any  value  to  the  purchaser,  then  the 
vendor,  upon  the  rescission,  would  be  entitled  to  interest  on 
the  purchase  money,  as  a  remuneration  for  the  occupation  from 
the  time  of  the  purchase  until  the  ofBar  to  rescind  and  until  the 
abandonment.  We  regret  that  we  have  not  had  access  to  the 
report  of  the  case  of  Small  v.  Ahoood,  Young,  408,  and  the  same 
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case  on  appeal  fco  the  house  of  lords,  in  which  we  understand 
all  the  English  cases  upon  the  rescission  of  contracts  for  the  pur- 
chase of  real  estate  are  examined;  as  it  would  probably  shed 
much  light  on  this  somewhat  obscure  branch  of  the  science, 
and  especially  upon  the  manner  in  which  courts  of  equity  mete 
out  justice  to  both  the  purchaser  and  vendor. 

10.  Without  the  aid  of  precedent  to  guide  us,  we  can  arriye 
at  no  other  conclusion  than  that  the  purchaser  has  the  right, 
when  an  incumbrance  has  been  concealed  from  him,  to  require 
a  prompt  removal  of  it,  and  if  this  is  not  effected,  he  is  entitled 
to  seek  a  rescission  of  the  contract;  and  may  abandon  the  pos- 
session, unless  he  chooses  to  retain  it  for  the  purpose  of  charging 
the  land  with  a  trust  to  reimburse  himself  for  money  paid;  nor 
is  it  under  any  circumstances  essentially  necessaiy  that  he  should 
abandon  the  occupation,  as  the  only  effect  of  retaining  it  until 
a  decree  of  rescission,  even  in  cases  where  the  occupation  is  of 
any  value,  will  be  to  charge  him  with  the  interest  on  the  purchase 
money.  That  the  land  may  be  made  chargeable  with  such  a 
trust  is  recognized  in  Cater  v.  Pembroke^  1  Bro.  Ch.,  c.  301;  3 
Co.  Lit.,  H.,  and  Butler's  note,  381  a. 

11.  It  has  been  argued  that  the  purchaser  has  no  relief  in  any 
forum  for  the  fraud«  inasmuch  as  he  has  taken  a  covenant  from 
the  vendor,  which  covers  the  precise  injury  sustained.  We  have 
examined  the  case  of  Leonard  v.  Pitney,  5  Wend.  30,  where  it  is 
put  with  a  query  whether  an  action  on  the  case  will  lie  where 
the  purchaser  has  accepted  a  deed  without  warranty;  but  inde- 
pendent of  many  cases  in  the  books  to  the  contrary,  we  consider 
the  matter  at  rest  in  this  court,  in  consequence  of  the  judgment 
given  in  GozzinB  v.  Whitaker^  3  Stew.  &  F.  330.  That  was  case 
for  a  deceit  in  the  sale  of  a  personal  chattel,  where  there  also 
was  a  warranty,  but  we  can  perceive  no  satisfactory  reasons  for 
any  distinction  to  be  made  in  the  sale  of  lands.  The  case  of  Caier 
V.  Pembroke,  before  cited,  is  satisfactory  to  show  that  a  court  of 
equity  may  relieve  for  a  fraud  in  the  sale  of  lands,  although 
there  is  also  a  warranty. 

12.  It  has  also  been  strongly  urged  that  this  defense  is  but  an 
attempt  to  procure  relief  from  a  hard  bargain;  that  there  is  noth- 
ing to  show  that  the  defendant  has  paid  the  other  notes  given 
for  the  land,  though  he  has  them  in  his  possession;  and  the 
incumbrance  could  and  would  have  been  discharged  if  the  de- 
fendant in  reality  had  paid  any  one  of  the  notes:  it  is  said  fur- 
thermore, that  the  defendant  himself  could  have  paid  off  this 
incumbrance,  and  might  have  retained  the  sum  paid  out  of  that 
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due  to  Andrews.  All  these  matters  may  be  as  supposed,  and 
yet  the  right  of  the  defendant  to  relief  is  not  impaired.  When 
the  facts  of  this  case  are  considered  in  the  most  favorable  as- 
pect for  Andrews,  he  was  bound  at  all  hazards  to  prevent  a 
breach  of  his  covenant  of  warranly;  and  if  he  was  sued  for 
that  breach,  he  would  not  be  permitted  to  assert,  or  show,  that 
the  defendant  might  have  avoided  eviction,  either  bj  i)aying  ofiF 
the  incumbrance,  or  by  purchasing  in  an  outstanding  title. 
These  were  privileges  which  the  defendant  might  exercise  if  he 
would,  but  his  omission  furnishes  no  excuse  to  the  vendor.  On 
the  other  hand,  it  will  be  quite  in  time  for  the  plaintiff  to  show 
that  this  defense  is  a  mere  pretense,  and  that  the  defendant  ac« 
quiesced  in  the  purchase  after  a  knowledge  of  the  fraud,  and 
until  circumstances  had  rendered  it  desirable  to  avoid  the  pur- 
chase. Equiiy  requires  diligence  and  promptness  in  urging  a 
rescission  on  the  ground  of  fraud,  and  frequently  presumes  a 
waiver,  or  leaves  the  pariy  to  his  remedy  at  law:  ffardwick  v. 
Forbes,  1  Bibb,  212;  Bobinam  v.  Oalbraith,^  4  Id.  183;  Golyer 
V.  Johnson,  2  Munroe,  16.* 

13.  The  right  of  the  defendant  to  urge  this  defense  against 
the  present  holder  of  the  note  arises  out  of  the  droumstanoefl 
stated  in  the  bill  of  exceptions,  and  these  show  that  no  new 
consideration  was  given  by  the  bank  when  it  acquired  the  prop- 
erty in  the  note,  but  that  it  was  transferred  to  them  as  collateral 
securiiy,  to  secure  a  precedent  debt  due  from  Andrews. 

A  decision  on  this  point  is  not  reqtiired,  in  consequence  of  the 
conclusions  at  which  we  have  already  come;  but  it  may  be  said 
that  all  the  authorities  concur  in  admitting  this  defense  under 
the  circumstances  shown  in  evidence. 

How  the  law  would  be  if  it  shall  appear  that  the  note  is  not 
held  merely  as  collateral  securily,  but  that  a  new  consideration 
was  given  by  the  discharge  of  other  paper,  or  of  other  parties^ 
by  the  acceptance  of  this  note  previous  to  its  maturity,  and 
without  notice,  are  matters  which  we  decline  now  to  consider, 
and  we  only  advert  to  them  to  show  that  these  questions  are  not 
involved  in  this  case  as  presented. 

14.  One  other  question  remains  to  be  considered.  It  is  said 
the  second  and  fourth  pleas  are  supported  by  the  evidence,  and 
therefore  it  is  insisted  that  the  chaige  should  have  been  given» 
whatever  may  be  our  opinion  upon  the  abstract  merits  of  these 
pleas.  From  what  has  been  said,  it  will  be  seen  the  second  plea 
is  not  in  fact  sustained,  because  it  asserts  that  the  defendant  never 

1.  BoHntanr.OIJhrdk,  a.  S  Mon.  (Ky.)  16.  ' 
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had  pooooooiop  of  ttie  lot;  but  the  fourth  plea  is  sustained  bj  the 
proof  in  eyery  allegation.  Neither  of  these  pleas  presenias  anj 
legal  defense,  according  to  the  principles  we  have  declared. 

We  do  not  question  the  right  of  the  defendant,  even  under 
such  a  state  of  defectiye  pleading,  to  require  the  court  to  in- 
struct the  jury  to  find  a  verdict  on  the  proper  issue  sustained  hj 
his  proof,  be(»uBe,  in  that  event,  the  plaintiff  would  be  placed 
in  a  condition  to  extricate  himself  from  the  vidous  plea  by  a 
motion  to  enter  a  judgment  non  obstante  veredicto:  Steph.  on  PL 
129,  and  cases  there  cited.  The  defendant  did  not  pursue  this 
course,  but  asked  a  charge  which,  if  given,  would  have  led  to  & 
general  verdict,  and  the  plaintiff  would,  in  that  case,  have  been 
remediless  (as  under  the  issue  of  non  assumpsit),  the  reason  on 
which  the  verdict  was  founded  could  not  have  been  ascertained. 

We  wish  our  decision  on  this  point  to  be  understood  as  re- 
stricted  to  the  precise  case  which  appears,  for  if  a  general  chaigfr 
is  asked  when  all  the  pleas  are  good,  we  can  not  see  clearly,how 
either  party  can  be  prejudiced. 

We  can  not  perceive  that  the  defendant  has  been  injured  b|y 
the  refusal  to  give  the  charge  requested,  or  by  that  actually 
given,  therefore  the  judgment  of  the  counfy  court  is  affirmed. 


Equitt  will  Ebscdo)  a  Comtract  bob  TBS  PuBOBASB  OF  Lasdb  that  ha» 
been  obtained  through  fraud,  though  the  vendee  might  have  resort  at  law  to 
the  covenaDts  of  warranty  oontained  in  his  deed:  Parham  v.  RoMMtph,  85 
Am.  Deo.  403.  In  that  case  it  is  also  decided  that,  though  the  state  of  the 
title  to  an  estate  appear  from  the  records,  a  misrepresentation  of  the  Tender^ 
with  respect  thereto,  will  nevertheless  be  fraudulent. 

Inadequacy  of  Considsratiom,  when  a  Defense  to  a  suit  for  specifio 
performance:  Seymour  v.  Ddancvy,  15  Am.  Dec  303,  note. 

Specifio  Performance  uf  an  AaRESMSNT  for  the  Sale  of  Lands  will  not 
be  enforced,  where  subsequent  to  the  time  that  it  is  entered  into,  incum- 
brances are  created  upon  the  land:   Withers  v.  Bctird,  32  Am.  Deo.  754. 

Failure  of  Title  to  Land  Sold,  where  there  is  neither  fraud  nor  war- 
ranty, furnishes  no  ground  for  equitable  relief  against  a  contract  for  the  pay- 
ment of  the  purchase  money:  Barkhcmuted  v.  Case,  13  Am.  Dec.  92;  Dors^ 
V.  Jackman,  7  Id.  611.  It  is  also  true,  that  though  there  are  covenants  of 
warranty,  a  failure  of  title  will  not  constitute  a  defense  to  an  action  for  the 
purchase  money:  Abbott  v.  AUen,  7  Id.  554  and  note;  see  also  XorHn  v.  Bamk 
qf  Montgomery,  33  Id.  824. 
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[4  AXtABAlU,  180.] 

Aonov  fOB  Kov-FKEFORiCAircB  or  DiTTT  can  be  sattaiiied  only  hj  the  pw^ 

aon  to  whom  the  daty  was  dae. 
BvENSAivT  IN  A»  ExxounoN  CAN  NOT  SUSTAIN  AN  AonoN  ftgubst  ft  nUffw 

thai  or  eheriff  for  faalare  to  levy  the  writ  on  the  property  of  a  oo-defend- 

a&t»  although  as  between  the  oo-defendanti  the  latter  was  principal  and 

the  fonner  eorety. 


Oa8b,  bj  Giegg  againBt  Oxawfoid.  The  latter  being  United 
States  mBosbal,  and  haying  in  his  hands  a  writ  in  faror  of  one 
Bobertaille  and  against  Oregg,  Botts,  and  Sonll,  retained  that 
no  property  of  the  two  last  named  could  be  found.  This  writ 
had  been  stayed  as  to  Ottegg,  who  daimed  to  be  security  for 
Botts.  The  first  three  counts  alleged  this  return  of  ntiUa  boTui, 
and  that  it  was  false,  etc.  The  fourth  and  fifth  counts  stated 
that  an  alias  fi,  fa.  issued;  that  Gregg  pointed  out  property  of 
BottSy  and  demanded  defendant  to  le^y  on  it,  and  that  defend- 
ant refused,  and  thereby  plaintiff  was  compelled  to  pay  the 
judgment.  The  sixth  count  showed  that  after  the  issue  of  the 
first  execution,  the  defendant  received  a^./a.  in  favor  of  Ham- 
ilton and  Oole  and  against  Botts  only,  and  that  defendant  levied 
upon  property  and  gave  precedence  to  this  last  writ,  etc.  De- 
murrer to  complaint  filed  and  sustained. 

Lesesne,  for  the  plaintiff  in  error. 

Gampbell,  for  the  defendant  in  error. 

Ooldthwattb,  J.  The  plaintiff's  daim  to  maintain  his  suit  is 
presented  in  three  aspects  in  his  declaration:  1.  He  assumes 
that  it  was  the  defendant's  duty  to  have  levied  the  execution 
upon  the  property  of  Botts  and  SouU,  notwithstanding  the  stay 
which  was  allowed  to  the  plaintiff  by  the  creditor;  2.  He  insists 
that  the  defendant  should  not  have  given  the  preference  to  the 
junior  execution  of  Hamilton  &  Cole  against  Botts;  3.  He 
claims  that  the  defendant  was  bound,  after  notice  that  the 
plaintiff  was  security  for  Botts,  to  proceed  and  levy  on  his  prop- 
erty. In  each  of  these  aspects  the  action  is  founded  on  the 
omission  of  the  defendant  to  perform  a  duty  supposed  to  be 
imposed  on  him  by  his  office— but  in  the  two  first,  this  duty  is 
evidently  due  to  the  creditor,  and  in  the  last,  if  due  at  all,  is  so 
to  the  plaintiff.  With  respect  to  all  duties  imposed  by  law,  or 
by  contract,  it  is  perhaps  the  universal  rule  that  the  action  can 
only  be  sustained  for  the  omission  to  perform  the  duty,  by  him 
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to  whom  it  is  due.  This  will  be  evident  when  it  is  considered 
that  no  other  person  can  waive  its  performancey  or  release  the 
damages  which  are  consequent  upon  the  non-performance. 

It  can  not  lor  a  moment  be  supposed  that  Bobertaille,  the 
creditor,  might  not  have  directed  the  defendant  to  return  the 
execution  in  the  manner  which  he  did,  without  affecting  his 
rights  against  the  plaintiff,  and  if  he  had  thus  directed,  the 
plaintiff  would  have  no  pretense  of  a  chum  against  the  marshal. 
This  then  is  conclusive  to  show  that  the  phuntiff  had  no  rights 
which  could  be  affected  bj  the  action  of  the  defendant  with 
spect  to  the  first  execution. 

The  case  which  is  referred  to,  of  WkUaher  v.  Sumner,  7 
^51  [19  Am.  Dec.  208],  does  not,  so  far  as  we  can  understand 
it,  give  the  least  support  to  the  present  action.  There  the  de- 
fendant had  two  executions  in  favor  of  several  plaintiffs,  and 
iiis  duty  to  each  was  so  to  act  as  to  satisfy  both,  if  practicable, 
and  for  willful,  or  even  negligent,  omission  to  perform  this  duty, 
he  was  liable  to  an  action.  But  very  different  from  this  is  the 
<Mi8e  of  an  officer  who  has  but  one  execution,  for  in  that  event 
he  owes  no  obligation  to  any  person  except  the  creditor  and  the 
debtor. 

This  conclusion  shows  that  no  cause  of  action  is  contained  in 
the  first  three  and  the  sixth  counts. 

2.  The  fourth  and  fifth  counts  proceed  upon  the  idea  that  the 
defendant  owed  a  dufy  to  the  plaintiff,  under  the  drcumstanoes 
disclosed.  This  duty,  if  it  exists,  arises  out  of  one  of  our  stat- 
utes, which  is  in  these  terms: 

"  When  an  execution  may  issue  against  any  principal  and 
security  on  any  bill,  bond,  note,  or  other  instrument,  the  sheriff 
or  other  officer  shall  levy  on  the  properly  of  the  principal  first, 
if  he  has  any  property  in  the  counfy  where  the  security  resides: 
Provided,  the  securify  make  oath  before  some  justice  of  the 
peace  that  he  is  security  on  the  said  bond,  bill,  note,  or  other 
instrument,  which  affidavit  shall  be  filed  by  the  sheriff  or  other 
officer  with  the  execution:"  Dig.  164,  sec.  24. 

Whatever  duties  this  statute  may  impose  upon  the  marshal, 
it  is  clear  that  none  are  due  until  the  affidavit  is  made  in  the 
manner  required  by  its  terms.  There  is  no  averment  in  either 
one  of  the  counts  that  such  an  affidavit  was  made  and  notified 
to  the  defendant,  and  without  such  an  averment  there  is  no  sof • 
ficient  cause  of  action  disclosed. 

The  judgment  of  the  circuit  court  is  affirmed. 
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Chilton  &  Pmob  v.  Bobbins,  Fatnteb  &  Co. 

[4  Alabama,  223.] 
SUBXTT  FULLT  iNDXMKIFtBD  BT  THB  PRINCIPAL  DSBTOR,  is  not  TOleued  hy 

an  extenaion  of  time  given  the  latter. 

Assumpsit  on  a  promissory  note  made  by  Chilton  &  Price  to 
Bobbins,  Paynter  &  Co.  The  makers  showed  that  they  were 
sureties  of  one  Pearson,  with  whom  the  payees  had  made  a  yalid 
agreement  to  give  him  a  year's  extension  of  time  after  the  note 
fell  due.  The  payees  showed  that  the  sureties  had  obtained 
from  Pearson  a  deed  of  trust  of  property  ample  to  save  them 
from  loss  arising  out  of  the  suretyship.  The  court  charged  tho 
jury,  that  owing  to  this  indemnily  held  by  the  sureties,  they  wera 
not  released  by  the  extension  of  time  given  their  principal. 
Judgment  for  the  payees  of  the  note.  Chilton  &  Price  prose- 
cuted a  writ  of  error. 

ChiUon^  for  the  plaintiffs  in  error. 

Walker  and  Bice^  for  the  defendants  in  error. 

Obmond,  J.  The  plaintiffs  in  error  were  doubtless  discharged 
by  the  time  given  tiie  principal  debtor  by  the  defendants  in 
error,  without  their  consent,  unless  the  fact  that  they  are  fully 
indemnified  by  the  principal  debtor  will  prevent  their  availing 
themselves  of  it,  and  in  our  opinion  it  must  have  that  effect. 

The  taking  by  the  sureties  of  a  deed  of  trust  or  mortgage  from 
the  principal  debtor  to  secure  them  against  liabiliiy,  and  ample 
for  that  purpose,  is  in  effect  an  appropriation  by  them  of  that 
portion  of  the  effects  of  the  principal  to  the  payment  of  this 
debt,  and  they  will  not  therefore  be  permitted  to  urge  that  they 
are  not  responsible.  The  cases  cited  by  the  counsel  for  the  de- 
fendant in  error,  that  the  taking  by  an  indorser  of  an  assignment 
of  the  effects  of  the  maker  as  indemnity  against  loss  upon  the, 
indorsement,  is  a  waiver  of  demand  and  notice,  or  an  admission 
of  notice,  are  in  principle  quite  analogous  to  this  case.  The 
case  of  Moore  v.  Paine,  12  Wend.  123,  is  in  point.  There  the 
sureties  were  discharged  by  the  act  of  the  creditor,  but  being 
fully  indemnified  by  the  debtor,  were  held  liable  to  the  creditor. 
The  court  say:  *'  The  discharge  of  Freer  (the  debtor)  could  in 
no  possible  way  interfere  with  their  rights  or  liabilities  so  long 
as  they  held  in  their  hands  a  complete  indemnity  against  the 
bond,  and  he  is  not  accountable  to  them  if  they  are  obliged  to 
pay  it." 

The  bame  principle  was  affirmed  in  the  case  of  Bradf(yrd  t. 
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Huibardf  8  Mass.  155.^  An  acoommodation  indorser,  who  was 
fully  indemnified  by  the  drawer,  sued  the  acceptor  of  a  bill  of 
exchange,  the  bill  having  been  accepted  for  the  accommodation 
of  the  drawer.  The  court  recognized  the  principle,  that  an  ac- 
commodation acceptor  was  responsible  to  a  bona  fide  holder  of  a 
bill,  although  he  knew  the  acceptance  was  for  the  accommodation 
of  the  drawer;  but  the  court  refused  to  permit  him  to  recover 
of  the  acceptor,  on  the  ground  that  he  was  fully  indemnified. 
The  language  of  the  court  is:  "  We  consider  the  appropriation 
of  the  proceeds  of  the  effects  of  John  B.  Bradford  (the  drawer), 
to  the  payment  of  the  plaintiff  as  indorser  of  this  bill,  in  the  same 
light  as  if  the  money  was  in  his  own  hands.  It  is  so  appropriated 
by  the  assignment,  and  the  money  is  at  the  command  of  the 
[daintiff  whenever  he  chooses  to  receive  it.'* 

These  cases  are  decisive  of  the  principle  contended  for  by  the 
defendants  in  eiror,  and  as  they  command  our  approbation,  the 
of  the  court  below  must  be  affirmed. 


TBASfOEBk  TO  AX  Indobsxr  by  the  maker  of  a  note  of  property  enffideal 
to  protect  him  from  any  loae  in  consequenoe  of  the  indorsement,  will  diepenee 
with  the  neoeenty  of  notioe  to  him:  StephenBon  ▼.  iVimnMe,  33  Am.  Deo.  28L 


Mead  et  al.  v.  Figh  &  Blub. 

[4  AfUBAMA,  279.] 

Rkuet  tbom  a  FoBTHCOiciKa  Bond  can  not  bb  OBTAnrsD  on  the  groond 
that  the  levy  therein  recited  is  fictitious. 

Bill  in  equity  charging  that  the  complainants  are  sureties  on 
a  deliTery  bond  which  recites  a  levy  on  a  slaye,  and  that  such 
IcTj  was  a  fiction,  that  the  defendant  in  execution  owned  no 
such  slaye,  that  the  bond  had  been  returned  f orfeited,  and  that 
the  defendant  in  execution  had  become  insolvent.  It  appeared 
that  the  complainant  Figh  knew  that  the  levy  was  fictitious  when 
he  signed  the  bond.  The  chancellor  declared  the  bond  void, 
and  enjoined  its  enforcement.  Defendants  prosecuted  theix 
writ  of  error. 

CMdihwaile,  for  the  plaintifis  in  error. 

Williams,  for  the  defendants  in  error 

Obmond,  J.  The  complainants  were  sureties  to  a  ddiyety  bond» 
which  being  returned  forfeited,  and  execution  having  issued 

'       1.  8  Plok.  1». 
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ihexeon,  ihej  seek  to  ayoid  ibe  bond  on  the  ground  tibat  the 
Ibyj  was  fietitiouBy  ttiare  being  no  such  slaye  in  exiflienoe  as  the 
one  described  in  the  bond  as  having  been  levied  on  bj  the  sheriff 
to  satisfy  Mead's  execution.  The  chancellor  considered  the  re- 
turn of  the  sheriff  that  he  had  levied  on  a  slave  which  had  no 
^zistenqie,  as  false  and  fraudulent,  and  that  the  forthcoming 
bond  based  on  such  a  false  levy  was  at  least  voidable. 

We  are  not  able  to  perceive  the  difference  between  a  levy  on 
the  properly  of  a  stranger  to  the  execution,  or  on  property  in 
which  the  defendant  in  execution  has  no  interest,  and  a  fictitious 
levy.  In  Syme  v.  Mmtague,  4  Har.  &  M.  180,  it  was  held  that  the 
sureties  to  a  forthcoming  bond  could  not  be  relieved  i^f,  equiiy 
on  the  ground  that  the  defendant  in  execution  was  not  the  owner 
of  the  properly  levied  on.  The  same  principle  was  affirmed  at 
the  last  term  of  this  court  in  the  case  of  Jemison  v.  Couen»^  8 
Ala.  636,  where  we  held,  that  equiiy  could  not  relieve  a  surety 
to  a  forthcoming  bond  which  had  been  returned  forfeited,  on 
the  ground  that  the  slaves  there  levied  on  were  the  separate 
properly  of  the  wife  of  the  defendant  in  execution. 

If  it  could  be  shown  that  the  defendant  in  execution  had  no 
titie  to  the  proi>erty  levied  on,  and  therefore  his  sureties  should 
be  relieved  against  the  penalty 'of  the  bond,  no  reason  is  per- 
ceived why  they  should  not  be  relieved  pro  tardo^  if  the  property 
was  not  of  value  sufficient  to  satisfy  the  execution,  and  yet  it  is 
most  obvious  such  an  inquiry  would  not  be  permitted.  If  it  be 
conceded  that  a  fictitious  levy,  like  the  present,  is  false  and 
fraudulent,  we  are  unable  to  see  how  the  plaintiff  in  execution, 
who  is  no  party  to  it,  can  be  affected  by  it. 

The  law  gives  the  defendant  the  right  to  suspend  the  colleo- 
tion  of  the  money  upon  his  doing  certain  acts,  and  it  could  not 
be  tolerated  that  he  should  be  permitted  afterwards  to  say  that 
these  acts  are  not  binding  on  him,  because  they  assert  a  false- 
hood. His  sureties  can  be  in  no  better  condition  than  he  is, 
they  are  not  only  guarantors  for  the  performauce  of  the  act  he 
undertakes  to  perform,  but  must  also  be  considered  as  sponsors 
for  the  truth  of  his  declarations  that  such  act  may  be  performed* 

We  are,  therefore,  of  opinion,  that  according  to  well-estab- 
lished principles,  as  well  as  on  grounds  of  public  policy,  the 
complainants  are  not  entitied  to  the  relief  sought  by  the  bill. 
The  decree  of  the  chancellor,  therefore,  perpetuating  the  injunc- 
tion prayed  for  in  the  bill  is  reversed,  and  this  court,  proceeding 

1.  Jmda^m  r.  0<  — — - 
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to  render  Booh  decree  as  the  chancellor  should  have  rendered, 
herehj  orders  and  decrooo,  that  the  taOl  be  diignisflecl. 


s 


FbBKBOOMDrO   BOHB  OAK  HOT  Bl  ATOIDXD  BT  SHOWIIW  tfaftt  thflTd 

BO  origiDal  Jndgmont  to  rapport  tlM  ezooatfion  imder  which  the  fnoperly 
loriad  apon,  for  the  reteae  whereof  the  hond  mm  giveii:  Bamk  ^f  UMtd 
auUu  Y.  PiOUm,  85  Am.  Dec  42S. 


Pahtb  u  Mayob  akd  Aldebmen  of  Mobujl 

[4  AlUTUlfA,  S88.J 

AflBXomfxxfT  or  a  Dxbt  to  Bbooms  Dub  on  tbm  Oowtuaiov  of  «  job  of 
work,  or  at  the  expiration  of  %  term  of  oervioe,  is  falid,  and  %  gMniah^ 
ment  thereafter  made  is  ineffeotoaL 

AOOBPTAVOB  BT  THB   PaTOB   OF  AN    ASSIONMBHT    Of  A   ClADC  is  UUieoea- 


If  Abbwbb  or  Gabhibhbb  Shows  that  a  Thzbd  Pbbson  Claihs  the 
debt  or  aome  interest  therein,  mch  third  person  ahonld  be  cited  to  appear. 

Pboobss  of  garnishment  was  sued  out  against  the  defendant 
and  a  debtor  of  BoUing.  Defendant's  answer  stated  that  before 
garnishment  served,  tiie  major  had  accepted  an  assignment 
made  by  Boiling  in  favor  of  dwathmej,  for  five  hundred  dol- 
lars, the  amount  of  Boiling's  compensation  as  one  of  the  city 
assessors,  and  that  the  amount  had  since  been  paid.  Judgment 
in  laTor  of  the  city. 

Zesesne,  for  the  plaintiff  in  enor. 

Stewart,  for  the  defendant  in  error. 

Obmohd,  J.  Neither  of  the  objections  taken  to  this  judgment 
can  avail.  If  no  debt  existed  at  the  time  this  garnishment  was 
sued  out,  the  interest  of  which  could  be  transferred  by  Boiling  to 
another,  the  objection  would  be  equally  fatal  to  the  garnish- 
ment, which  will  not  lie  upon  a  possibility  or  contingency,  but 
only  upon  a  debt  then  due  or  to  fall  due:  Planters^  and  Mer* 
chants^  Bank  v.  Andrews,  8  Port.  404.  The  contract  of  the  cor- 
poration vnth  Boiling,  was  to  pay  him  five  hundred  dollars  for 
his  assessment  of  the  taxable  property  of  a  portion  of  the  city, 
and  although  performance  of  the  service  was  a  condition  prece- 
dent to  his  right  to  the  money,  we  can  not  perceive  how  this 
can  affect  his  right  to  transfer  his  interest  before  the  services 
were  rendered. 

It  is  quite  unimportant  whether  the  mayor  had  the  power  of 
binding  the  corporation  by  accepting  the  order,  or  not,  as  it  is 
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Tezy  dear  that  his  refusal  to  accept  would  not  have  afTeoted  the 
right  of  Gwathmey  to  the  money,  which  did  not  depend  on  any 
act  of  the  corporation,  and  was  only  necessaiy  to  enable  him  to 
sue  in  his  own  name.  * 

Upon  this  garnishment  the  only  question  was,  whether  Boil- 
ing had  any  right  to  this  money  when  the  garnishment  was 
sued  out,  which,  as  the  answer  of  the  corporation  disclosed,  was 
claimed  lyy  another,  he  should  have  been  cited  under  the  recent 
statute  of  the  state,  passed  in  1840,  to  contest  his  right  with  the 
platntiff  in  attachment. 

Let  the  judgment  be  affirmed. 

KxcBSsriT  or  Gonsbnt  or  thx  Patob  to  the  aasignment  of  «  choae  in  ao* 
tion  is  necessary  only  where  the  assignment  is  of  a  part  of  the  demand  against 
him:  CHbuon  v.  Coohe^  32  Am.  Dec.  194,  and  note. 


Oazzam  irr  al.  v.  Potiitz  et  al. 

[4  AxaBAMA,  874.] 

iMiONMXNT— DxBTOB  MAT  CoKVET  ms  Profektt  IN  Tbust  to  pay  his 
creditors  in  full  or  in  nneqnal  portions,  provided  he  relinquishes  all  con- 
trol over  it^  stipulates  for  no  benefit  for  himself  or  family,  and  fairly  ap- 
propriates it  to  the  payment  of  his  debts. 

AV  A88IONHEMT  VOB  THE  BENEFIT  OF  CBEDITOBa  18  INVALID  if  it  give  the 

trustees  power,  from  time  to  time,  to  vary  and  depart  from  the  order  of 
settlement,  and  to  pay  in  fall  or  in  port,  by  compromise  or  otherwise, 
the  debts  of  the  assignor,  because  it  permits  him  to  set  his  creditors  at 
defiance,  and  compels  them  to  bid  against  oue  another  for  the  favor  of 
being  paid  their  debts  or  a  part  thereof. 

Bill  to  set  aside  an  assignment  made  by  A.  H.  Qazzam.  The 
oomplainants  were  his  judgment  creditors.  The  clauses  in  the 
assignment,  on  which  the  action  of  the  court  was  based,  suffi- 
ciently appear  in  the  opinion.  The  chancellor  decreed  in  favor 
of  complainants.    The  defendants  prosecuted  their  writ  of  error. 

Dunn  and  Leseane,  and  Dargan,  for  the  plaintiffs  in  error. 

GampbeU,  for  the  defendants  in  error. 

Obmoud,  J.  In  the  case  of  Ashurzt  v.  Ifarftn,  9  Port.  666,  we 
sustained  an  assignment  made  by  one  in  failing  circumstances^ 
by  the  terms  of  which  a  release  was  exacted  from  all  creditors 
who  came  in  under  the  deed  within  a  time  stipulated.  That 
decision  was  reluctantly  made,  under  the  influence  of  a  former 
decision  of  this  court,  which  had  been  long  acquiesced  in,  but 
we  then  avowed  our  determination  not  to  go  beyond  the  letter 
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of  that  oaee.  It  mm  then  conrndered  as  setUed  law,  '*  tbat  a 
debtor  may  conyej  his  property  in  trust  to  pay  one  or  mora 
ereditors  in  full,  or  to  pay  his  creditors  in  unequal  portions, 
provided  he  relinquishes  aJl  control  over  it,  and  stipalates  for 
no  pecuniary  benefit  to  himself,  but  fairly  and  bona  fide  appro- 
priates it  to  the  payment  of  his  debts/'  Such  is  still  our  opin- 
ion, and  to  that  test  we  will  subject  the  assignment  in  this  case. 

The  parties  having  gone  to  trial  on  bill  and  answer  by  consent, 
the  latter,  according  to  the  rule  adopted  by  this  court  for  the 
regulation  of  proceedings  in  the  courts  of  chancezy,  must  be 
considered  as  true  in  all  its  parts;  and  as  the  answers  of  both  de- 
fendants deny  all  intentional  fraud,  and  insist  that  those  por- 
tions of  the  deed  of  assignment  now  objected  to  were  introduced 
in  it  for  the  sole  purpose  of  enabling  the  trustee,  by  a  judicious 
sale  of  the  properly,  to  pay  all  the  creditors,  the  question  is  one 
of  diy  law,  upon  the  construction  of  the  deed. 

The  property  conveyed  lyy  the  deed  consists  of  choaes  in 
action  and  other  personal  property,  lands  in  the  city  of  Mobile, 
and  a  large  amount  of  land  situated  in  other  counties,  which 
was  wild  or  unimproved,  and  which  the  trustee  was  authorised 
with  all  speed,  convenient  and  compatible  with  the  interest  of 
all  parties  beneficially  interested  therein,  to  sell,  dispose  of,  and 
convey,  at  such  prices  and  on  such  terms  or  conditions  as  he 
should  deem  expedient,  and  with  the  proceeds  and  the  debts  col- 
lected, after  paying  expenses,  etc.,  to  discharge  the  debts  enu- 
merated in  schedule  B ,  in  the  precise  order  in  which  they  are  there 
enumerated,  giving  to  the  trustee  a  discretion  to  depart  from 
the  order  of  enumeration,  **  if  by  such  departure  any  compro- 
mise or  settlement  may  be  effected  advantageously  to  the  interest 
of  the  party  of  the  first  part  and  his  creditors/'  The  second  class 
of  creditors,  enumerated  in  schedule  G,  are  to  be  paid  pari  passu; 
and  lastly,  all  other  legal  demands.  The  power  of  the  trustee 
is  finally  stated  thus:  '*  And  further,  that  the  said  party  of  the 
second  part  may  from  time  to  time,  and  whenever  it  shall  be  for 
the  mutual  interest  of  the  several  parties  beneficially  interested 
herein,  depart  from  the  order  of  payment  hereinbefore  ap- 
pointed and  directed,  by  settling  in  full,  or  in  jMurt,  by  compro- 
mise or  otherwise,  any  of  the  debts  or  liabilities  specified  in  the 
schedule  hereto  annexed,  or  for  which  I  am  legally  liable  and 
chargeable/' 

We  are  of  opinion  with  the  chancellor,  that  this  deed  can  not 
be  supported — ^that  there  is  an  intent  apparent  on  its  face,  tbat 
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it  was  made  with  the  deeign  to  hinder  and  delay  creditors  in  the 
collection  of  their  debts. 

A  deed  of  assignment,  to  be  Talid,  must  distinctly  declare  the 
uses;  and  one  reserving  to  the  grantor  the  right  to  declare  them 
subsequently,  would  be  Toid.  The  reason  of  this  is  apparent. 
Whilst  the  debtor  retains  his  property  in  his  hands,  subject  to 
the  legal  pursuit  of  his  creditors,  he  may  compound  with  them 
and  obtain  an  abatement  of  their  claims.  The  parties  meet  on 
equal  ground,  and  the  creditor  may  either  assent  to  the  debtor's 
proposition  or  take  his  chance  by  suit.  But  if  the  debtor  could, 
by  an  assignment,  place  his  property  beyond  the  reach  of  his 
creditors,  by  suit,  and  be  at  the  same  time  permitted  to  compro- 
mise with  them,  or  offer  terms  of  compromise,  the  odds  would 
be  fearfully  in  his  favor.  The  making  of  an  assignment  with 
preferences,  is  an  admission  on  the  part  of  the  debtor,  of  in« 
ability  to  pay  all  his  debts,  or  at  least  renders  such  payment 
doubtful;  and  those  who  are  placed  in  the  class  of  those  who  are 
to  be  paid  pari  passu,  the  true  meaning  of  which  generally 
proves  to  be  not  to  be  paid  at  all,  naturally  feel  alarmed  for  the 
safety  of  their  debts,  and  if  the  debtor  through  his  trustee, 
who  is  a  person  usually  not  very  hostile  to  his  interests,  can 
appeal  to  their  fears,  and  offer  them  the  certainty  of  receiving  a 
portion  of  their  debt,  instead  of  the  doubtful  provision  made  for 
them  in  the  deed  for  any  portion  of  it,  he  would  be  enabled  to 
exercise  a  control  over  them  which  few  could  resist.  Even  the 
preference  given  to  some  of  the  creditors  would  be  on  illusion, 
and  they  would  be  merely  placed  on  the  preferred  list  to  hold 
out  inducements  to  those  whose  chance  of  payment,  from  the 
position  assigned  them,  being  doubtful,  if  not  desperate,  to 
abate  something  of  their  demands,  and  thus  make  it,  in  the  lan- 
guage of  the  deed,  ''advantageous  to  the  interest  of  the  party 
of  the  first  part  and  his  creditors,  that  a  compromise  or  settle- 
ment should  be  effected."  Such  a  provision,  if  tolerated,  would 
enable  a  debtor  to  set  his  creditors  at  defiance,  and  compel  them 
to  bid  against  each  other  for  his  favors,  and  would  be  virtually 
vesting  him  with  powers  which  no  one  would  suppose  he  could 
in  terms  reserve  to  hims^  in  the  deed  of  assignment. 

In  the  impressive  language  of  Judge  Gk»ton,  in  Hdffner  v. 
Irwin,  1  Ired.  490: ''  It  is  enough,  perhaps  more  than  enough, 
for  human  infirmity,  that  the  debtor  shall  be  allowed,  under 
these  distressing  circumstances,  to  select,  according  to  his  un« 
bribed  judgment,  among  his  creditors  for  those  who  merit  a 
preference,  and  to.  make  a  simple  and  unconditional  appropriation 
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of  his  property  to  the  payment  of  their  claims.  But  to  allow  him 
to  negotiate  for  terms  with  them — to  seek  out  those  who  will  be 
most  faTorable  to  him,  either  in  the  way  of  profit  or  commerce, 
direct  or  indirect — ^to  stipulate  openly  or  covertly  with  regard  to 
the  property  conveyed,  other  than  its  appropriation  to  the  pur« 
poses  of  the  conveyance — ^would  be  injurious  to  the  best  inter- 
ests of  the  communily." 

In  the  case  of  Bamum  v.  Hempstead,  7  Paige,  568,  which  was 
an  assignment  by  a  debtor  giving  preference  to  some  of  hid 
creditors,  but  giving  to  the  trustee  a  discretion  to  discharge  cer- 
tain claims  against  the  assignor  in  preference  to  the  preferred 
debts.  The  chancellor  held  that  this  provision  rendered  the 
deed  void,  upon  the  ground  that  an  assignment  which  places 
any  of  the  creditors  in  the  power^of  the  debtor,  or  his  assignee, 
must  have  the  e£Fect  to  delay  or  hinder  creditors  in  the  collec- 
tion of  their  debts.  See  also  the  opinion  of  "Mx.  J.  Sutherland^ 
in  Cfrover  v.  Wakeman,  11  Wend.  203  [25  Am.  Dec.  624]. 

We  have  been  referred  particularly  to  the  case  of  De  Forest  v. 
BacTTi,  2  Conn.  633,  as  supporting  the  view  taken  by  the  coun- 
sel for  the  plaintiff  in  error.  By  the  deed  in  that  case,  the 
trustees  were  empowered  to  continue  a  manufactory  till  certain 
raw  materials  were  worked  up,  and  to  purchase  any  necessaiy 
articles  for  that  purpose.  The  court  held  this  provision  did  not 
per  se  render  the  conveyance  void.  We  are  not  now  called  on 
to  say  what  discretion  may  be  vested  in  the  trustee  in  the  use  or 
sale  of  the  property — our  concern  at  this  time  is  with  the  avails 
of  the  property  when  sold,  and  whether  the  trustee  can  be  in- 
vested with  a  discretionary  power  over  it.  So  in  the  case  of  Ash- 
urst  V.  Martin,  9  Port.  576,  we  held  that  it  did  not  invalidate 
the  deed  because  the  trustee  was  invested  with  a  discretionary 
power  as  to  the  mode  and  manner  of  settling  the  trust  property. 
But  that  question  is  totally  distinct  from  the  present  inquiry. 

As  stated  in  the  preceding  part  of  this  opinion,  an  assign- 
ment by  a  debtor  can  oidy  be  sustained  where  the  property 
conveyed  by  the  deed  is,  by  its  terms,  fairly  and  bona  fide  de- 
voted to  the  payment  of  the  creditors,  without  stipulating  for 
any  benefit  to  the  debtor,  and  where  the  equitable  interest  of 
the  creditors  are  fixed  and  determined  by  the  assignment  itself. 
We  have  attempted  to  show  that  the  assignment  in  this  case  is 
not  of  that  character.  In  its  results,  so  far  is  it  from  devoting 
the  assigned  property  to  the  payment  of  the  creditors,  and  cre- 
ating in  their  favor  direct  and  absolute  equitable  interests,  that 
no  certain  interests  vest  in  any  creditor;  but  everything  as  it 
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regards  priority  of  payment  is  referred  to  the  discretion  of  the 
trustee,  who  is  distinctly  admonished  in  the  deed  itself  to  have 
regard  in  his  settlements  and  compromises  to  the  interest  of 
"  the  party  of  the  first  part."  Such  a  conveyance  is  in  open 
hostility  with  the  statute  of  frauds;  its  direct  and  necessaiy 
tendency  is  to  hinder  and  delay  creditors  of  their  just  and  law- 
ful actions,  and  is  therefore  fraudulent  and  void — ^the  intention 
being  apparent  in  the  deed  itself. 

We  are  fully  satisfied  that  the  conclusion  here  attained,  is  in 
accordance  with  established  principle,  as  ascertained  by  the  ad- 
judged cases,  and  that  the  decision  is  demanded  by  the  best 
interests  of  the  community. 

Let  the  decree  of  the  chancellor  be  affirmed. 


Ant  Attempt  at  CJontbol  bt  thb  Dibtob  over  any  of  hit  e£foota  will 
render  an  aasignment  for  benefit  of  creditors  that  he  may  have  made,  void. 
Thus,  thongh  the  validity  of  an  assignment,  which  exacts  a  release  from 
creditors,  is  in  general  supported,  it  is  made  a  condition  to  its  validity  that 
it  be  an  assignment  of  the  debtor's  entire  property:  SJApwUh  v.  (hnmhtghtamif 
81  Am.  Dec  642  and  note,  in  which  other  cases  are  cited;  see  also  Chronu  ▼. 
Roy,  33  Id.  568. 


FOERCEB  V.  MaBB. 

[4  AliABAMA,,  403.J 

OwNXB  09  Frsxhold  MAT  AoBBS  THAT  A  FtXTUBB  shall  be  sevBTsd  from 

the  freehold  and  belong  to  another,  and  aftor  such  agreement  the  fixtore 

is  deemed  personal  property. 
House  which  thb  Ownsb  of  Land  Aorkss  shall  Bslono  to  Anotesb 

is  subject  to  execution  against  the  latter. 
Shxbiff's  Salb  is  not  Void  bboausx  thb  Pbopebtt  Sold  was  not  Pke* 

sbnt.    The  sale  may  be  set  aside  on  that  ground;  but,  if  not  set  aside, 

is  valid. 

Detinub  by  Mabe  against  Foster.  One  Quarles  made  an 
agreement  to  purchase  a  lot  of  Alexander,  and  erected  a  house 
and  other  improvements  thereon.  About  January  1,  1841,  it 
was  agreed  between  Quarles  and  Alexander  that  the  former  was 
to  give  up  his  contract  of  purchase,  but  was  to  retain  the  house 
and  do  as  he  pleased  with  it.  On  January  20, 1841,  Foster 
bought  the  house  of  Quarles.  But  as  early  as  September  25, 
1840,  an  execution  against  Quarles  had  been  put  in  the  sheriff's 
hands,  and  on  January  22, 1841,  it  was  levied  on  the  house.  A 
sale  of  this  house  under  this  writ  was  made  Februaiy  8,  1841, 
to  Mabe.    The  sale  was  made  about  three  fourths  of  a  mile 
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from  ttie  house.  After  the  sale,  Foster  took  the  lumber  out  of 
which  the  hoose  had  been  built.  The  court  instructed  the  juxy 
in  faTor  of  Mabe.    Foster  prosecuted  a  writ  of  error. 

■ 

«^dne8,  for  the  plaintiff  in  error. 

m 

Clark f  for  the  defendant  in  error. 

Gk>iJ>TBWArrB,  J.  The  Talidify  of  the  sheriff's  sale,  through 
which  the  plaintiff  in  the  court  below  derived  his  title  to  the 
lumber  sued  for,  is  denied;  and  one  of  the  objections  to  it  is» 
that  the  house  was  not  a  chattel  subject  to  execution. 

As  between  Alexander,  the  owner  of  the  fee,  and  Quarles,  who 
was  in  possession  under  him  as  a  purchaser,  no  question  arises, 
for  both  of  ihem  hare  treated  the  house  as  mere  personal 
property.  We  must  then  consider  whether  their  action  in 
this  respect  has  the  effect  to  detenkiine  the  character  of  the  house 
as  real  or  personal  estate.  It  is  said  that  the  law  by  which  a 
trade  tenant  is  permitted  to  have  an  interest  in  fixtures  erected 
by  him  and  attached  to  the  freehold,  is  an  exception  to  the  gen- 
eral law,  which  courts  have  always,  since  the  case  of  Elioes  y. 
Mow,  3  East,  88,  refused  to  extend  beyond  that  class  of  tenants; 
but  this,  we  apprehend,  is  not  the  precise  question  in  this  case, 
which  is  rather  whether  the  owner  of  the  fee  can  so  deal  with  a 
fixture  as  to  divest  it  of  its  character  of  real  estate. 

The  first  case  bearing  on  this  point,  which  is  found  in  the 
books,  is  in  1  Ld.  Baym.  182,  where  Treby,  Chief  Justice,  said  the 
question  arose  before  him,  whether  the  sale  of  lumber  growing 
upon  land,  ought  to  be  in  writing  under  the  statute  of  frauds, 
or  might  be  by  parol.  And  he  was  of  opinion,  and  so  ruled, 
that  it  might  be  by  parol,  because  it  is  but  a  bare  chattel.  So 
likewise  com,  or  other  crops,  growing  or  sown  on  the  grounds, 
which  go  to  the  executor,  may  be  sold  under  ^  fieri  facias:  Dal- 
ton,  55G,  cited  in  Wats,  on  Sber.  130.  In  these  cases  it  is  evi- 
dent that  the  thing  sold,  or  subject  to  execution,  is  attached  to, 
and  if  the  question  arose  between  a  vendor  and  vendee,  would 
be  considered  as  a  part  of  the  freehold,  and  pass  with  it;  but  in 
the  first  case  put,  of  the  timber,  the  act  of  the  p$urty  had  refer- 
ence to  its  severance  from  the  land;  and  in  the  last,  of  the  grow- 
ing crops,  this  same  consequence  was  in  view  from  the  time  of 
planting.  In  both  the  intention  of  severance  determines  the 
character  of  the  thing.  The  same  idea  is  vezy  fully  illustrated 
by  some  of  the  decisions  under  the  statute  of  frauds  in  those 
cases,  where  the  question,  whether  an  interest  in  lands  has  been 
sold  so  as  to  require  the  sale  to  be  evidenced  1^  writing. 
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The  sale  of  a  growing  orop  was  formerly  considered  in  Eng- 
land as  oonyeying  an  interest  in  the  soil  by  which  it  was  to  be 
nurtured  and  matured:  Cnxby  v.  Wad»u>orCh^%'EB»i^  602;  Emmer^ 
ton  y.  Hedia,  2  Tannt.  88.  But  when  the  crop  has  ceased  to 
grow,  and  is  at  matority,  a  diflTerent  rule  is  supposed  to  govern: 
Parker  t.  Stamland,  11  East,  862.  And  in  this  last  cited  case 
the  true  rule  is  adverted  to,  though  not  distinctly  set  out — ^that 
an  immediate  severance  from  the  land  of  the  article  grown  was 
in  contemplation  of  the  parties. 

The  sale  lyy  a  landlord  to  his  tenant  of  fixtures  attached  to 
the  estate,  and  vice  versa,  has  never  been  considered  as  within 
the  statute.  HaOen  v.  B&nder,^  8  Tyr.  969,  cited  Oib.  on 
Fixt.  48.  And  it  is  evident  that  these  decisions  could  never 
have  been  regarded  as  correct  in  principle  upon  any  other 
ground  than  that  the  fixtures,  by  the  agreement  of  the  parties, 
were  treated  as  chattels,  with  a  view  to  an  ultimate  severance 
from  the  freehold.  Many  other  decisions,  analogous  in  princi- 
ple, it  is  supposed,  might  be  found  in  the  English  reports,  but 
these  are  amply  sufficient  to  show,  that  wh^re  a  matter  con- 
nected with  the  freehold  is  a  personal  chattel  when  severed,  it 
may  be  treated  as  such  whenever  either  the  law  or  the  agreement 
of  the  parties  contemplate  an  actual  severance.  A  case  more 
strongly  illustrative  of  the  rule  than  any  of  the  English  decis- 
ions, is  Bostwick  v.  Leach,  8  Day,  476,  where  an  agreement  to 
purchase  the  millstones,  running  gear,  and  other  fixtures,  then 
attached  to  a  mill,  was  considered  as  an  agreement  for  the  sale  of 
chattels,  and  therefore  not  within  the  statute.  It  is  there  said: 
"When  there  is  a  sale  of  property  which  would  pass  by  a  deed 
of  land  as  such,  without  any  other  description,  if  it  can  be  sep- 
arated from  the  freehold,  and  by  the  contract  is  to  be  so  sepa- 
rated, such  contract  is  not  within  the  statute." 

Such  are  the  contracts  for  the  purchase  of  gravel,  stone,  tim- 
ber, trees,  and  the  boards  and  bricks  of  houses,  to  be  pulled 
down  and  carried  away. 

In  the  case  before  us,  it  is  not  expressly  stated  that  Quarles 
was  to  remove  the  house  immediately  after  the  purchase  (for 
such  we  consider  it)  from  Alexander;  but  the  inference  is  war- 
ranted that  a  removal  within  a  convenient  time  was  contemplated 
by  both  parties.  The  moment  that  Alexander  consented  that 
Quarles  should  do  as  he  pleased  with  it,  the  house  became  a 
personal  chattel,  and  was  consequently  subject  to  levy  and  sale 
as  the  property  of  Quarles,  under  the  execution  of  Hines. 

1.  SaUrn  T.  Mtmder, 
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2.  The  other  question  is  one  of  lees  difficoliy,  and  is  in  some 
degree  within  the  influence  of  previous  decisions  of  this  court. 
It  is  supposed  the  sale  was  void  because  the  properiy  was  not 
present  at  the  time  and  place  of  sale.  Nothing  is  more  dear  than 
the  duty  of  the  sherijOf  to  have  the  property  present  at  the  time 
and  place  of  sale;  and  the  reason  is  obvious — ^he  is  directed  to 
seU  the  property  at  public  vendue,  and  to  be  sold  well,  it  should 
be  exhibited;  but  this  is  a  matter  which  concerns  no  one  but  the 
defendant  in  execution,  or  possibly  some  other  execution  cred* 
itor.  And  the  first,  and  probably  the  other  likewise,  may  set 
aside  an  irregular  sale  on  timely  application  to  the  court  from 
which  the  execution  issued,  as  was  done  in  the  case  of  The 
Mobile  CoUon  Press  v.  Moore  and  Magee^  9  Port.  696.  The 
course  of  proceeding  there  indicated  is  sufficient  to  preserve 
the  rights  of  the  parties  from  invasion  by  an  irregular  sale. 
The  case  of  Brown  v.  Lipscomb^  Id.  472,  establishes  that  when 
property  is  sold  by  a  trustee,  which  is  held  adversely  at  the 
time  of  sale,  nothing  passes  to  the  purchaser,  because  in  such  a 
case,  the  attempt  to  sell  is  against  public  policy,  as  a  right  of 
action  only  is  then  vested  in  the  trustee.  In  other  respects, 
this  case  sustains  the  doctrine  that  a  stranger,  or  one  claiming 
by  a  title  subordinate  to  the  trustee,  can  not  avail  himself  of 
an  irregularity  in  the  sale.  The  case  of  Ware  v.  Bradford^  2 
Ala.  676  [86  Am.  Dec.  427],  determines  that  the  defendant  in 
execution  can  not  collaterally  impeach  the  regularity  of  a  sher- 
UPb  deed  of  land.  The  same  was  held  as  to  personal  property 
in  Foumier  v.  Curry, ^  at  this  term.  These  cases  are  considered 
as  conclusive  of  the  present  case  on  this  point;  and  we  may  fur- 
ther add,  that  there  is  no  reason  applicable  to  sales  of  real  es- 
state,  which  will  not  apply  with  the  same  force  to  sales  of  per- 
sonal chattels,  except  only  where  there  is  an  adverse  possession, 
which  does  not  affect  the  former,  but  will  avoid  the  latter. 

By  the  levy  the  sheriff  had  obtained  all  the  possession  he  could 
without  removing  the  house,  and  we  must  presume,  in  the  ab- 
sence of  any  evidence  to  the  contrary,  that  he  invested  Mabe 
with  it.  This  made  the  title  of  the  latter  complete  against  every 
one  claiming  under  the  defendant  in  execution,  until  the  sale 
was  set  aside  by  the  court  from  which  the  execution  issued. 

We  have  omitted  all  examination  of  the  authorities  cited  from 
New  York  to  show  that  a  sale  of  this  description  is  void,  because, 
if  such  is  the  law  in  that  state,  it  could  have  no  influence  to 
change  our  decision,  for  the  reason  that  our  own  system  must 

1.  4AU.8ai. 
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gOTem,  and  harmony  ought  to  preyail  between  the  deoiaionB  ajH 
plicable  to  real  and  those  of  personal  estate. 

Onr  conclusion  is,  that  there  is  no  error;  and  the  judgment  ia 
therefore  affirmed. 


Building  ERKorsD  on  Another's  Lands,  with  his  oonaent^  beUrngs  to  the 
person  who  erected  it,  and  not  to  the  owner  of  the  land:  Btuaell  v.  Iiiehard$t 
26  Am.  Deo.  532,  and  note  539,  in  whioh  oases  in  this  series  and  elsewhere  to 
the  same  effect  are  ooUeoted. 


Woodward  v.  Habbin. 

(4  Alabama.,  6M.] 
AXBNDMENT    OV    ShXBIFF*8    RbTTTBN  80  AS  TO  ShOW  NO  PbOFKBTT  FoVMB 

may  be  made,  and  when  made  relates  back  to  the  time  when  the  process 
was  returned,  and  authorises  proceedings  against  indorsees  nnder  the 
statute  of  Alabama. 

Thxbe  is  no  Psbsumftion  that  a  Shsbitf  Rstornbd  a  Wbit  at  any 
time  prior  to  the  date  when  the  law  required  him  to  do  so. 

The  Genxral  Issue  is  Sufficient  in  an  Action  bt  an  Indobsbe  against 
an  indorser  to  put  in  issue  the  allegation  that  execution  had  been  re- 
turned, no  property  found  before  the  suit  was  commenced.  A  plea  in 
abatement  is  not  required  in  such  case. 

Assumpsit  against  Woodward  as  indorser  of  a  promissory  note 
made  by  Ewing  to  Woodward.  Judgment  had  been  recovered 
against  Ewing  in  1837.  In  October,  1837,  execution  issued  to 
the  sheriff.  He  returned  it  nuUa  bona.  Long  after  the  commence- 
ment of  this  suit  he  amended  the  return  so  as  to  read, ''  no  prop- 
erty found. "  At  the  trial,  the  defendant  demurred  to  the  evidence, 
because  the  return  did  not  show ''  no  property  foimd"  when  the 
suit  was  commenced,  and  because  the  execution  was  returnable 
on  the  first  Monday  after  the  fourth  in  March,  1838,  and  the 
return  does  not  show  that  it  was  made  before  that  day,  while  the 
present  action  was  brought  eight  days  before  the  time  at  which 
the  writ  was  required  to  be  returned.  The  demurrer  to  the  evi- 
dence was  overruled,  and  judgment  given  for  plaintiff.  Defend- 
ant sued  out  a  writ  of  error. 

TT.  P.  ChiUon  and  Stone,  for  the  plaintiff  in  error. 

Moody  and  Storrs,  for  the  defendant  in  error. 

OoLLiEB,  C.  J.  By  the  second  section  of  the  act  of  1828| 
**  defining  the  liability  of  indorsers,  and  for  other  purposes,"  aa 
explained  by  the  act  of  1829,  it  is  enacted,  that  where  any  con- 
tract in  writing,  for  the  payment  of  money,  etc.,  save  and  ex- 

Ak.  Dxo.  Vol.  XXXVU—iS 


754  WooDWAKD  V.  Habbik.  [Alabama^ 

oept  sach  as  is  gayemed  by  the  law  Tnerchant,  shall  be  assigned, 
suit  thereon  shall  be  brought  to  the  first  court  of  the  oounty 
where  the  maker  resides,  to  which  the  writ  can  properly  be 
made  retomable.  And  further,  that  when  a  judgment  shall  be 
reooyered  on  any  assigned  or  indorsed  note,  etc.,  and  a  writ  of 
fieri  faciaa  shall  be  returned  by  the  proper  officer,  *'  no  property 
found,"  the  assignee  or  indorsee  may  commence  his  action  against 
the  assignor  or  indorser,  on  the  assignment  or  indorsement,  and 
the  return  on  the  fieri  faciaa  shall  be  sufficient  evidence  of  the 
insolyency  of  the  maker,  etc.,  to  authorize  a  recoveiy  against 
him:  Aik.  Dig.  830. 

It  is  argued  for  the  plaintiff  in  enor,  that  although,  in  ordi- 
naxy  cases,  it  is  competent  for  a  sheriff  to  amend  his  return  upon 
process,  so  as  to  make  it  speak  the  truth,  and  his  return,  when 
amended,  may  relate  back  to  the  time  when  it  should  haye  been 
made,  yet  the  amendment  in  the  present  case  can  not  haye  a 
retroGfpectiye  relationship,  because  the  statute  makes  the  return 
of  "no  property  found"  a  prerequisite  to  the  liability  of  the 
indorser.  This  argument  can  not  be  maintained.  **  Such  a  re- 
turn is  required  by  the  statute  as  a  means  of  proving  the  in- 
ability of  tiie  maker  to  pay  the  paper  indorsed,  and  when  made 
is  conclusiye  to  that  point;  but  it  is  not  less  amendable  nunc 
pro  tunc,  than  is  the  return  of  a  sheriff  to  original  or  final  pro- 
cess." That  the  latter  may  be  amended,  even  after  judgment 
rendered  and  a  writ  of  error  sued  out,  has  been  repeatedly  ad- 
judged; and  when  thus  amended,  the  proceedings  are  legalized 
by  relation. 

In  order  to  charge  special  bail  by  msire  facias^  the  law  requires 
that  a  oapiaa  ad  mt^faciendUm  shall  be  issued  on  the  judgment 
recovered  against  the  principal  and  returned  non  eat  inventus^ 
yet  it  has  been  held  that  a  sheriff  who  had  the  ca.  sa.  in  his 
hands  before  the  issuance  of  the  sci.  /a.,  and  returned  it  to  the 
proper  depositoiy,  might  after  the  latter  writ  had  issued,  indorse 
thereon  his  return  of  non  est  inventus.  Such  was  the  decision 
in  Jfakurin  v.  BracheU,  5  N.  H.  9.  In  that  case  the  court  say: 
"  It  has  been  argued  on  the  part  of  the  defendant  in  this  case, 
that  the  omission  to  make  the  return  of  non  ^  inventus,  dis- 
charged the  bail,  because  his  liabiliiy  depended  upon  such  a 
return.  But  the  liabiliiy  of  bail  is  founded  not  upon  the  return, 
but  upon  the  breach  of  a  contract,  that  the  principal  shall  not 
avoid.  It  is  true  that  bail  can  not  be  charged  without  such  a 
return,  but  this  is  because  the  statute  has  made  a  return  the  ad- 
^issiUe  evidence  of  the  avoidance.    The  omission  to  make  tha 
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retum^  ihen,  in  this  case,  left  no  defect  in  the  essential  gronncLEi 
of  the  liabiliiy  of  the  bail,  but  a  defecf  in  the  proof.  And  we 
think  the  officer  was  properly  permitted  in  the  court  below,  to 
supply  this  defect,  by  an  amendment  of  his  return."  A  similar 
decision  has  been  made  in  Kentucky:  Malane,  Chiles  db  Co,  y. 
Samvel,  8  A.  E.  Marsh.  350  [13  Am.  Dec.  172].  There  the  court 
say:  ''The  amendment  made,  must,  we  think,  have  relation  to 
the  time  when  the  process  was  returned."  These  cases  are 
strikingly  analogous  in  principle  to  the  one  at  bar,  and  are  sus- 
tained hj  reasoning  so  cogent  as  to  relieve  us  from  a  further 
examination  of  the  first  point  in  the  cause.  See  also  Smith  t.. 
Daniel's  Eafrs,  3  Mur.  128. 

2.  By  a  statute  of  this  state,  it  is  made  the  duty  of  sheriffs 
**  to  return  all  writs  and  executions  to  the  clerk's  office  from 
which  they  shall  issue,  at  least  three  days  previously  to  the  tena 
of  the  court,  to  which  they  shall  be  returnable:"  Aik.  Dig.  270.. 
Under  this  act,  it  has  been  held,  that  although  a  sheri£f  is  not 
bound  to  return  an  execution  at  a  day  earlier  than  it  directs,  yet 
he  may  at  any  time  after  its  receipt  return  "  no  property  foimd,'^ 
and  that  such  return  will  be  evidence  for  an  indorsee  in  a^ 
action  against  an  indorser:  Reese  v.  White,  at  last  term. 

Neither  the  first  nor  amended  return  of  the  sheriff  of 
Lowndes  shows  on  what  day  the  execution  was  returned,  and  no 
extrinsic  proof  was  adduced  to  this  point.  The  evidence  adduced 
at  the  trial  on  the  part  of  the  plaintiff  was  demurred  to,  and  the 
court  were  authorized  to  make  every  presumption  against  the 
party  demurring,  which  a  jury  could  legitimately  have  made. 

It  is  clear  from  the  evidence  in  this  cause,  compared  with  the 
date  of  the  writ,  that  the  present  action  was  brought  at  least 
eight  days  previous  to  the  term  when  the  execution  against 
Ewing  was  returnable.  The  natural  inference  from  this  state  of 
&ct,  and  the  only  one  which  it  seems  to  us  could  have  been 
fairly  made  by  the  jury,  is,  that  the  sheriff  of  Lowndes  returned 
the  execution  at  the  time  he  was  required  by  law  to  do  so. 
Such  a  return  would  be  most  usual  and  regular,  and  one  made 
on  an  earlier  day  would  have  been  made  on  the  sheriff's  respon- 
sibility, and  might  possibly  subject  him  to  damages;  especially 
if  it  should  appear  that  the  defendant  in  execution  had  property 
in  his  possession  between  the  time  of  such  return  and  the  reg- 
ular xetum  day. 

The  reasonable  inference,  from  the  want  of  precise  proof  on 
this  point,  being  such  as  we  have  stated,  notwithstanding  the 
defendant  admitted  by  his  demurrer,  not  only  the  facts  proved^ 
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but  all  fair  and  legitiinate  deductions  from  ihem,  he  can  not  be 
held  to  have  admitted  a  fact  not  proved,  and  which  can  not  be 
legitimately  deduced  from  the  evidence. 

But  it  was  argued  for  the  defendant  in  error,  that  the  pleas  on 
which  issues  were  submitted  to  the  jury  being  in  bar,  an  objec- 
tion that  the  suit  wslb  brought  before  the  return  of  the  execu- 
tion could  not  have  been  entertained — ^had  the  plaintiff  in 
enor  desired  to  object,  that  the  action  was  prematurely 
brought,  he  should  have  pleaded  in  abatement.  To  sustain  this . 
argument,  the  case  of  Jones  v.  Yarbarough,^  at  this  term,  has 
been  cited.  That  was  an  action  of  assumpsit  on  a  promissory 
note,  to  which  the  defendant,  among  other  pleas  in  bar, 
pleaded  the  general  issue.  The  writ  bore  test  a  few  days  pre- 
vious to  the  maturity  of  the  note,  but  the  declaration  correctly 
described  the  note,  and  it  was  only  by  a  reference  to  the  writ 
that  the  objection  was  discovered.  We  held,  that  the  defendant 
having  pleaded  in  bar  of  the  cause  of  action  alleged  in  the  dec- 
laration, his  pleas  would  not  allow  him  to  defeat  a  recovery  by 
showing  that  the  suit  was  brought  before  the  cause  of  action 
accrued,  that  the  pleas  admitted  the  regularity  of  the  proceed- 
ings. In  the  case  at  bar,  the  declaration  necessarily  puts  in 
issue  the  issuance  and  return  of  the  execution  against  the  maker 
of  the  note,  before  the  commencement  of  the  action.  Proof  of 
that  fact  was  indispensable  to  the  plaintiff's  right  of  recovery 
under  the  state  of  the  pleadings,  which  expressly  nega- 
tived it.  The  case  cited  then,  is  unlike  the  present,  both 
in  its  facts  and  the  principle  on  which  it  rests,  and  the  argu- 
ment attempted  to  be  supported  by  it  can  not  be  maintained. 

There  being,  then,  an  entire  absence  of  proof  to  show  that 
the  execution  against  the  maker  of  the  note  was  returned  be- 
fore this  suit  was  brought,  or  anything  in  the  record  to  warrant 
such  a  conclusion,  the  demurrer  to  the  evidence  should  have 
been  sustained  by  the  circuit  court.  The  consequence  is,  its 
judgment  is  reversed  and  the  cause  remanded. 


Amendment  or  Shebift's  Return  relates  back  to  the  time  of  the  origliial 
ivtnrn:  Malone  v.  Scunud,  13  Am.  Dec.  172  and  note,  in  which  the  sabjeot  ol 
amendments  to  retnms  is  ezammo<L 

1.  2  Ala.  sai. 
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Saybe  V.  Geaio. 

[4  AmfiWiAii,  10.] 

ConsAim  ABB  Inpifendiumt,  if  by  their  termB  the  time  of  perfomuuMt 
ef  osie  li  ao  fixed,  that  it  is  to  happen,  or  may  happen,  before  the  perf oni»> 
anoe  of  the  other.  Thus  if  a  day  certain  is  fixed  for  the  payment  of  money» 
bat  no  day  is  mentioned  for  the  execation  of  the  conTeyanoe  of  which  it  is 
the  consideration,  an  action  may  be  maintained  for  the  money,  thoogh 
the  deed  has  not  been  exeoated,  and  though  there  has  been  a  demand 
made  for  it. 

Wbsbb  a  CowfAJsn  goes  only  to  a  part  of  the  consideration  of  another 
oovenant,  and  its  ncn^perf ormanoe  may  be  paid  for  in  damages,  the  latter 
corenant  is  independent  thereof,  and  an  action  may  be  maintained  thereon 
without  aTerring  performanoe  of  the  first. 

Ck>TSNAirr.  An  agreement  under  seal,  entered  into  between  the 
parties  to  this  action  on  the  twenty-first  of  September,  1889, 
witnessed  that  Sayre  thereby  sold  and  agreed  to  oonyey  to  Oraig, 
by  deed,  with  general  warranty,  a  certain  tract  of  land  for  thir- 
teen thousand  nine  hundred  and  f  oriy-seven  dollars  and  thirty- 
six  cents,  whereof  eight  thousand  nine  hundred  and  foriy-seven 
dollars  and  thirfy-six  cents  was  to  become  due  and  payable  in 
March,  1840,  and  the  balance  in  February,  1841.  The  agree- 
ment further  provided  that  to  secure  these  payments  Oraig 
should  deliver  to  Sayre  bills  of  exchange  drawn  by  James 
Erwin  upon  Oraig  and  accepted  by  him.  The  declaration  al- 
leged that  Sayre  had  always  been  willing  and  ready  to  convey, 
and  that  he  had  put  Craig  in  possession.  The  breach  alleged 
was  the  non-payment  of  the  first  installment  of  the  purchase 
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money  when  it  became  due.  Defendant  averred  that  before 
the  first  installmeni  of  the  pnrchase  money  became  due, 
plainti£f  accepted  from  him  a  payment  on  account  thereof; 
that  at  the  time  that  he  made  this  part  payment  he  pre- 
sented to  Sayre  a  set  of  bills  of  exchange,  for  the  remaining 
baLmce  of  the  installment  of  the  land  provided  for  in  the 
agreement,  and  also  a  set  of  bills  for  the  amount  of  the  last 
installment,  and  that  at  the  time  that  he  presented  these 
bills  to  Sayre,  he  made  a  request  upon  him,  that  he  perform  his 
part  of  the  covenant  by  the  execution  of  a  conveyance,  which 
request  was  refused  by  Bayre.  Defendant  averred  his  willing- 
sees  to  pay  the  amount  due  upon  the  execution  by  Sayre  of  the 
deed.  Phuntiff  demurred  to  this  plea.  This  demurrer  waa 
overruled,  and  judgment  below  was  given  for  defendant. 

Ptte,  for  the  plaintiff. 

AMey  and  WdikinSf  contra. 

By  Court,  Laot,  J.  The  question  here  to  be  decided  turns 
upon  the  proper  construction  to  be  put  upon  the  covenants  or 
promises  of  the  respective  parties  to  the  contract  in  this  suit. 
It  is  evident,  if  the  covenants  are  dependent,  that  the  dedara- 
tion  is  bad;  and  if  independent,  that  it  is  good,  and  the 
breaches  well  assigned.  It  is  true,  as  contended,  that  there 
is  a  strong  inclination  of  the  courts,  in  modem  cases,  to  favor 
the  doctrine  of  dependent  covenants,  such  construction  being 
obviously  most  just,  and  tending  to  prevent  a  multipliciiy 
of  suits.  Still,  where  the  parties  by  the  nature  and  terms  of 
their  contract,  clearly  show  that  each  intended  to  look  to  his  own 
part  of  the  agreement,  and  to  rely  upon  the  remedy  it  afforded, 
in  such  cases  the  performance  of  the  covenant  of  the  one  has 
no  reference  to  that  of  the  other;  and  hence  the  courts  are  not 
ttt  liberty,  upon  such  mutual  agreements,  to  make  one  depend 
upon  the  other,  but  they  are  bound  to  construe  them  separately 
and  independent  of  each  other.  The  rules  upon  this  subject 
are  accurately  stated  by  Sergeant  Williams,  in  his  learned  note 
to  the  case  of  Pordage  v.  Cole,  1  Saund.  819,  in  which  the  Eng- 
lish authorities  are  collated  and  reviewed.  ''If,"  says  he,  ''a 
day  be  appointed  for  payment  in  full  or  in  part,  or  for  doing 
any  other  act,  and  the  day  is  to  hap}>en  before  the  thing  which  is 
the  consideration  of  the  money,  or  the  act  which  is  to  be  per- 
iormed,  an  action  will  lie  for  the  money,  or  for  not  doing  such 
other  act  before  performance;  for  in  such  case  it  appears  thai 
the  party  relied  upon  his  remedy,  and  did  not  intend  to  make 
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the  performance  a  condition  precedent.  And  bo  it  is  where  no 
time  is  fixed  for  the  performance  of  that  which  is  the  considera- 
tion of  the  money  or  other  act:  Dyer,  76,  a,  in  margin;  Thorpe 
V.  Tfuyrpe,  1  Salk.  171;  S.  C,  1  Ld.  Raym.  665;  1  Lutw.  260. 
And  this  was  the  ground  upon  which  the  judgment  in  that  case 
rests,  for  the  money  was  to  be  paid  in  that  case  upon  a  given 
day,  which  might  happen  before  the  lands  were  or  could  be  con- 
veyed. Another  rule  laid  down  is,  that  where  a  covenant  goes 
to  only  a  part  of  the  consideration,  and  a  breach  of  such  cove- 
nant may  be  had  in  damages,  it  is  an  independent  undertaking, 
and  an  action  may  be  maintained  for  a  breach  of  the  covenant, 
without  averring  performance.  And  in  support  of  this  rule,  it 
is  decided  in  the  court  of  king's  bench.  East,  17  Oreo,  m., 
Boone  v.  Eyre,^  that  where  a  party  conveyed  an  equity  of  redemp- 
tion to  a  plantation,  together  with  a  stock  of  negroes  upon  it, 
in  consideration  of  a  given  sum  and  an  annuify  for  life,  and 
covenanted  that  he  had  good  title,  the  breach  assigned  was,  the 
non-payment  of  the  annuity,  and  the  plea  denied  that  he  was 
possessed  of  a  valid  title  to  the  slaves,  and  so  had  no  authority 
to  convey.  The  plea  was  adjudged  bad,  and  the  court  added,  if 
the  plea  were  allowed,  then  that  a  failure  of  any  part  of  the  consid- 
eration would  defeat  the  action:  Campbell  v.  Jones,  6  T.  B.  670. 
The  reason  given  for  the  decision  is,  that  where  a  person  baa 
received  a  part  of  the  consideration  for  which  he  entered  into  the 
agreement,  it  would  be  unjust  that,  because  he  had  not  the 
whole,  he  should  be  permitted  to  enjoy  the  part  he  had  without 
paying  for  it.  The  same  doctrine  is  fully  recogni2sed  in  all  the 
American  authorities  upon  the  point.  And  the  reason  that 
mutual  promises  will  bear  an  action  without  an  allegation  of 
performance,  is,  that  the  law  binds  every  man  to  perform  his 
contract  according  to  its  true  intent  and  e£fect.  He  makes  his 
bargain,  and  relies  upon  the  other's  covenant  for  performance. 
In  such  case,  it  needs  no  averment  of  performance  on  either 
side  to  maintain  the  action.  But  if  it  appear  that  either 
party  was  to  have  the  thing  done  before  performance  on  the 
other  part,  then  performance,  or  a  readiness  to  perform,  must 
be  averred.  In  Jones  v.  Barhley,  Doug.  684,  Lord  Mansfield 
remarks  that  the  dependence  or  independence  of  covenants  was 
to  be  collected  from  the  evident  sense  and  meaning  of  the  par- 
ties, however  transposed  they  might  be  in  the  deed.  Their 
precedency  must  depend  upon  the  order  of  time  in  which  the 
intent  of  tiie  transaction  required  their  performance:  Cunning* 

1.  1 H.  Bl.  ITS.  n. 
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ham  y.  Morrett,  10  Johns.  204  [6  Am.  Deo.  232];  Robb  y.  Ifant- 
ffomery,  20  Id.  15. 

The  same  doctrine  is  established  in  Gardinier  y.  Cuaan,^  15 
Mass.  601.  The  application  of  these  principles  to  the  case  now 
nnder  consideration,  proyes  conclnsiyelj  that  the  mutual  coy- 
enants  of  the  respectiye  parties  are  independent  undertakings^ 
and  therefore  there  was  no  necessity  to  ayer,  in  the  declaration, 
performance  or  readiness  to  perform. 

Sajre  sold  and  agreed  to  conyey  to  Oraig,  by  deed,  with  general 
warranty,  a  tract  of  land  described  in  the  coyenant;  and  in  con- 
sideration of  this  sale,  Craig  bound  himself  to  pay  the  purchase 
money  in  two  different  installments,  the  first  to  become  due  in 
March,  1840,  and  the  second  in  February,  1841;  and  to  secure 
these  payments,  he  was  to  deliyer  to  Sayre  bills  of  exchange,  to 
be  drawn  by  Erwin  and  accepted  by  himself,  payable  in  New 
Orleans.  Possession  was  to  be  deliyered  to  Craig  upon  the  first 
of  January,  1840;  and  the  contract  was  entered  into  on  the 
twenty-first  of  September,  1839.  From  these  facts,  it  is  per- 
fectly evident  that  Sayre  had  a  right  to  demand  the  bills  upon 
the  execution  of  the  contract,  and  that  Craig  had  an  equal 
simultaneous  right  to  demand  a  conyeyance.  The  right  of 
neither  depended  upon  the  performance  of  a  condition  prece- 
dent. Craig  agreed  to  accept  and  take  Sayre's  coyenant  title; 
and  Sayre  was  bound  to  conyey  and  look  to  Craig's  personal 
obligation  alone  for  the  purchase  money,  and  to  accept  the  bills 
of  exchange,  if  tendered  in  conformity  with  the  agreement  to 
secure  the  payment  of  the  purchase  money.  Their  coyenants 
were  independent  of  each  other,  and  each  relied  upon  his  own 
part  of  the  agreement  for  their  performance,  and  the  respectiye 
obligations  were  due  presently,  and  attached  immediately  upon 
the  execution  of  the  deed. 

By  the  terms  of  the  contract,  the  money  was  to  be  paid  upon 
a  day  certain,  which  was  to  happen  or  might  happen  before 
making  the  conyeyance,  and  part  of  the  consideration  was  exe- 
cuted by  delivering  possession;  and  both  these  facts  bring  the 
agreement  within  the  operation  of  the  rules  above  stated.  The 
same  principle  holds  good  where  a  day  certain  is  fixed  for  the 
payment,  and  no  day  certain  fixed  for  the  performance,  which  is 
exactly  the  case  in  ihe  present  instance.  And  so  the  point  waa 
determined  in  Cunningham  v.  Jforrell,  10  Johns.  204  [6  Am.  Deo. 
232],  and  in  ITtorp  v.  Thorp,  12  Mod.  455. 

If  these  positions  be  true,  then  it  follows  that  the  dedaxatiott 

1.  G^irdktmr  t.  Corvoak 
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is  good,  and  the  breach  well  laid.  It  consists  in  the  aTerment 
of  the  non-payment  of  the  purchase  money  on  the  first  install- 
menty  when  it  fell  due.  This  the  plea  neither  admits  nor  denies, 
bat  seeks  to  ayoid  and  bar,  by  alleging  the  x>ayment  of  about 
a  thousand  dollars  on  the  first  installment,  before  it  was  due, 
and  the  tender  of  bills  of  exchange  for  the  residue  of  the 
purchase  money  due  on  the  first  installment,  and  all  the  last, 
which  it  states  was  refused.  This  is  tendering  the  plaintiff  an 
immatiflrial  matter,  which  he  was  not  bound  to  take  issue  upon. 
The  foundation  of  the  action  is  the  non-payment  of  the  purchase 
money,  and  the  plea  is  no  answer  to  that  charge.  The  bills  of 
exchange  to  be  drawn  by  Erwin  and  accepted  by  Craig,  were  in- 
tended, as  expressed  in  the  covenant,  as  collateral  security  to 
secure  the  payment  of  the  purchase  money.  Sayre  had  a  right 
to  the  bills,  and  Craig  was  bound  to  present  tiiem.  But  the 
cause  of  action  arises  out  of  the  non-payment  of  the  first  install- 
ment, and  the  plea,  by  not  trayersing  this  fact,  must  be  ad- 
judged insufficient:  consequently  the  court  erred  in  overruling 
the  demurrer  to  it. 
Judgment  reversed. 

OovxNAirrs  Whxn  Inpbpmnpemt;  See  Babeock  v.  Wikom^  86  Am.  Deo.  26l| 
iTows  V.  MUcJM,  Id.  231,  and  oases  cited  in  note. 


MoFABiiAio)  V.  Statb  Bane. 

Tbe  DsoiaiOKB  or  the  Sofrsicb  Coxtbt  of  the  Unitxd  Statis  upon  aU 
qnestions  involving  the  constmction  of  the  conetitntion  of  the  general 
government,  the  aote  of  congress  and  foreign  treaties  made  in  parsnaiioe 
of  its  anthority,  are  binding  npon  and  will  be  followed  by  this  court. 

KoTBS  ISBinm  bt  a  Bank  akb  mot  **  Buab  or  Gbmdit,'*  witiiin  the  prohibi- 
tion contained  in  the  national  constitution  against  the  emission  of  such 
bills,  by  the  respective  states,  though  the  state  is  the  sole  stockholder  in 
the  bank,  and  has  unlimited  control  over  its  affairs  through  its  legisla- 
ture, and  though  it  has  made  the  notes  of  the  bank  receivable  in  payment 

PUA  or  UsuBT  IS  DnaonvB  if  it  do  not  allege  a  corrupt  agreement  upoa 
the  part  of  the  lender  to  take  more  interest  than  the  law  allows. 


DxBT  upon  bond  for  two  hundred  and  fifty-five  dollars, 
ooted  to  the  State  bank  by  defendants.  One  of  the  pleas  inter- 
posed was,  that  the  consideration  of  the  bond  was  the  loan  of 
notes  of  the  bank  which,  it  was  alleged,  were  unconstitutional 
and  void.    A  demurrer  to  this  plea,  and  also  to  «  plea  of  usury 
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interposed,  was  sustamed;  a  plea  of  non  est  factum^  not  sworn 
to,  was  disregarded,  and  judgment  was  entered  for  the  plaintiff. 
Defendant  sued  out  a  writ  of  error. 

W.  Byen  and  LinUm^  for  the  plaantifb  in  error. 

Hempstead  and  Johnson^  contra. 

By  Court,  Laot,  J.  The  facts  stated  in  the  record  present,  at 
the  outset,  the  question  of  the  constitutionality  of  the  act  of  the 
legislature  incorporating  the  bank  of  the  state  of  ArkanHas.  On 
the  part  of  the  plaintiffs  in  error,  it  is  contended  that  this  law  is 
repugnant  to  that  clause  of  the  constitution  of  the  United  States, 
which  declares  that  **  no  state  shall  emit  bills  of  credit"  For 
the  defendant,  it  is  said,  that  the  issues  of  the  bank  paper  are 
not  bills  of  credit,  within  the  meaning  of  the  constitution,  and 
therefore  they  are  not  included  within  its  prohibition.  The 
meaning  of  the  term  ''bill  of  credit"  has  been  defined  and 
settled  by  the  supreme  court  of  the  United  States.  We  regret 
to  be  compelled  to  add,  that  a  different  interpretation  has  been 
given  to  the  term,  by  that  distinguished  tribunal,  upon  two 
separate  occasions,  and  that  wholly  dissimilar  and  contradictory 
principles  have  been  deduced  £rom  their  exposition.  The  ques- 
tion was  first  brought  before  that  court,  upon  error,  in  the  case 
of  Craig  et  al.  y.  The  Stale  of  Missouri,  reported  in  4  Pet.  830;^ 
and  the  court,  in  laying  down  the  doctrine  upon  the  subject, 
holds  that  the  term  ''  bills  of  credit,"  in  their  enlarged  and  per- 
haps literal  sense,  comprehends  any  instrument  by  which  a  state 
engages  to  pay  money  at  a  future  day.  It  is  conceded  on  all 
hands,  that  the  clause  in  question  was  inserted  in  the  constitu- 
tion for  the  purpose  of  preventing  the  state  governments  from 
creating  a  paper  medium  to  circulate  as  money-  The  excessive 
issues  of  such  a  currency,  both  by  the  colonies  and  continen- 
tal congress,  prior  to  and  during  the  time  of  our  revolutionary 
struggle,  was  the  mischief  intended  to  be  remedied.  And  it 
may  be  remarked,  that  it  is  among  the  most  extraordinary  and 
memorable  events  recorded  in  history,  that  we  should  have  been 
able  to  have  achieved  our  national  independence  amidst  a  worth* 
less  and  depreciated  paper  currency,  and  that  the  widenspread 
and  deep  ruin  that  followed  from  this  state  of  things,  was  one 
of  the  principal  causes  that  led  to  the  formation  and  adoption 
of  the  federal  constitution.  * 

It  is  said  that  the  language  of  the  instrument  itself,  as  well 
as  the  mischief  designed  to  be  remedied,  restricts  the  term 

1.  4  Frt.  410. 
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*'  bill  of  credit/'  and  makes  it  signify  a  paper  medium,  intended 
to  circulate  between  individuals,  and  between  government  and 
individuals,  for  the  ordinary  purposes  of  sociefy;  and  that  the 
prohibition  was  inserted  to  cut  up  by  the  roots  the  emission  of 
paper  money  by  state  governments.  That  the  word  ''emit" 
conveys  to  the  mind  the  idea  of  issuing  paper,  intended  to  cir- 
culate as  money,  redeemable  at  a  future  day;  and  that,  there- 
fore, the  objection  that  this  definition  would  indude  all  kinds 
of  issues  or  engagements,  by  which  a  state  contracts  a  loan  on 
her  credit,  or  in  anticipation  of  a  revenue,  or  agrees  to  pay 
money  for  services  actually  rendered,  is  not  well  founded.  In 
such  cases,  it  is  said,  that  a  bona  fiie  engagement  to  borrow 
money  upon  the  ^th  of  the  state,  or  to  pay  it  on  a  valuable 
consideration  rendered  by  services,  is  a  wholly  different  and  dis- 
tinct thing  from  issuing  a  paper  currency  to  circulate  as  money; 
that  the  constitution  itself  forbids  the  conclusion,  that  making 
bills  of  credit  a  tender  in  payment  of  debt,  constitutes  an  essen- 
tial quality  of  such  paper  emissions:  that  the  same  clause  of  the 
instrument  that  interdicts  a  state  in  emitting  bills  of  credit,  en- 
acts that  nothing  but  gold  and  silver  shall  be  made  a  lawful 
tender  in  payment  of  debts.  To  say  that  paper  issues  are  not 
bills  of  credit,  unless  by  the  act  creating  them  they  are  made  a 
tender,  is  in  effect  to  expunge  this  latter  distinct  and  independ- 
ent prohibition:  that  while  tender  laws,  enforcing  their  recep- 
tion, was  one  and  probably  the  greatest  evil  intended  to  be  rem- 
edied, still  there  were  others  that  fuUy  justified  the  constitu- 
tional enactment,  and  they  are  embraced  in  its  provisions;  and 
that  this  position  was  proven  by  the  history  of  the  times;  for 
bills  of  credit  were  first  made  a  tender  by  an  act  of  the  Virginia 
legislature  in  1777,  and  that  in  the  year  1781,  she  enforced  as  a 
tender,  by  statutory  regulations,  the  legality  of  the  paper  emis- 
sions of  the  continental  congress.  That  both  prior  to  those 
periods  and  subsequent  to  them,  there  were  large  amounts  of 
paper  money  issued,  without  being  made  a  tender;  and  that 
they  were  all  redeemable  upon  a  real  or  supposed  fund,  pro- 
vided for  that  purpose;  and  some  made  payable  on  demand,  in 
gold  and  silver.  Still,  these  issues  were  ever  held  to  be  bills  of 
credit;  and  that  this  is  the  case,  whether  issued  directly  in  the 
name  of  the  state,  or  indirectly  by  her  authority,  and  whether 
with  or  without  a  fund  for  their  redemption,  the  state  being  the 
sole  and  legal  owner  of  such  issues. 

The  application  of  these  principles  induced  the  court  to  declare 
the  law  of  Missouri,  creating  loan  office  certifioatee,  to  be  uncon- 
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Btitational  and  void.  These  certificates  were  issued  in  the  name 
and  by  the  authority  of  the  state;  a  fund  was  provided  for  their 
redemption;  and  thej  were  made  receiyable  for  all  public  dues, 
and  in  payment  of  the  charges  of  the  state.  They  were  signed 
by  the  auditor  and  treasurer,  and  were  issued  in  notes  from  ten 
dollars  to  fifty  cents.  The  court  considered  and  determined  that 
they  were  bills  of  credit,  in  the  proper  constitutional  sense  of  that 
term;  for  they  were  issued  by  a  state,  as  negotiable  paper,  de- 
signed to  pass  as  a  cuzrency,  and  to  circulate  as  money.  When 
the  case  of  Craig  ei  al,  t.  The  Stale  of  Missouri  was  decided  in 
1830,  there  were  only  seven  judges  upon  the  bench.  Four  con- 
curred in  the  opinion  which  Chief  Justice  Marshall  then  deliv- 
ered; and  three  denied  the  doctrine  then  laid  down  and  settled, 
and  each  of  them  delivered  a  separate  opinion  against  its  author- 
ity. 

The  same  question  was  again  brought  up,  on  error  to  a  judg- 
ment of  the  court  of  appeals  of  Kentucky,  in  the  case  of  Bris^ 
coe  V.  The  Commonwealth  Bardc^  of  that  state.  The  writ  was 
sued  out  about  the  year  1832,  and  the  cause  removed  to  the 
supreme  court.  When  it  came  on  first  to  be  heard,  Judge  Story 
remarks,  that  it  was  the  opinion  of  a  majority  of  that  court  that 
the  act  of  Kentucky  establishing  the  Commonwealth  bank  was 
unconstitutional  and  void,  being  repugnant  to  that  clause  in  the 
constitution  which  forbids  a  state  to  emit  bills  of  credit.  From 
some  cause  or  other,  the  opinion  veas  held  up,  and  the  cause  was 
ordered  to  be  reargued,  and  was  finally  settled,  at  the  Januaiy 
term,  1838,  in  favor  of  the  constitutionality  of  the  act  of  the 
Kentucky  legislature.  Before  the  opinion  was  delivered  in  this 
cause,  the  number  of  the  judges  of  the  supreme  court  had  been 
increased,  by  an  act  of  .congress,  to  nine  members;  and  death 
had  removed  several  of  those  from  the  scene  of  their  usefulness 
and  great  labors,  who  heard  and  determined  the  point  in  the 
case  of  Craig  et  al.  v.  The  Stale  of  Mssouri;  and  among  these 
was  Chief  Justice  Marshall,  a  name  ever  to  be  held  in  respect 
and  i*everence.  The  opinion  in  the  case  of  Briscoe  y.  The  Com-- 
monioeaUh  Bank  of  Kentucky  was  delivered  by  Justice  McLean, 
and  all  the  judges  then  present,  except  Justice  Story,  seem  to 
have  concurred  in  the  reasons  and  principles  stated.  He  dis- 
sented, and,  in  an  argument  of  singular  ability  and  learning, 
nobly  vindicated  the  memoiy  of  his  illustrious  friend,  the  late 
and  lamented  chief  justice,  from  the  imputation  of  rashness  ot 
a  want  of  deep  reflection. 

1.  7  J.  J.  Hanh.  848.  * 
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The  Case  of  the  CommonweaUh  BarUcy  reported  11  Pet.  Sll,  is 
attempted  to  be  distmguiahed  from,  and  taken  out  of  the  rule 
insisted  on  in  Craig  et  aL  y.  The  State  of  Missouri,  But,  like 
Justice  Stoiy,  we  believe  that  the  two  cases  stand  precisely  on 
the  same  ground,  and  turn  expressly  upon  the  same  principle. 
If  the  first  decision  was  right,  the  latter  must  be  wrong;  and 
the  reverse  of  the  proposition  is  equally  true.  The  principal 
grounds  stated  and  relied  on  to  uphold  the  judgment  in  the  lat* 
tAr,  are  as  follows:  That  the  definition  given  by  a  majority  of 
the  judges,  in  the  first  case,  of  the  term  *'  bills  of  credit,"  is  too 
general,  as  it  would  embrace  every  description  of  paper  that 
circulates  as  money:  That  a  bill  of  credit  is  what  it  truly  pur- 
ports to  be,  resting  merely  on  the  credit  of  the  drawer,  in  con- 
tradistinction from  a  paper  medium  with  a  fund  for  its  redemp- 
tion: That  the  usual  quality  of  such  a  bill,  within  the  meaning 
of  the  constitution,  is  that  it  must  be  issued  by  a  state  directly, 
and  its  circulation  enforced  by  law:  That  the  definition  which 
includes  all  classes  of  paper  emissions  by  the  colonies  or  the 
continental  congress,  is  a  paper  issued  by  a  sovereign  power, 
containing  a  pledge  of  its  faith,  and  designed  to  circulate  as 
money:  That  if  a  state  is  prohibited  by  the  constitution  from 
doing  by  indirection  that  which  she  can  not  do  directly  (and  as 
this  is  an  incontrovertible  principle),  then  it  necessarily  follows, 
according  to  the  doctrine  laid  down  in  Craig  et  al.  v.  Tke  State  of 
Missouri,  that  a  state  has  no  right  to  borrow  money  to  pay  for  serv- 
ices actually  performed,  or  to  incorporate  private  banking  com- 
panies; for  all  these  instruments,  being  bills  of  credit,  are  in- 
cluded in  the  prohibition:  That  such  a  construction  would  rob 
her  of  sovereignty,  by  cutting  off  at  once  her  revenues  and  the 
means  of  improvement  and  securiiy,  and  would  place  her 
powers  absolutely  under  the  control  of  the  general  government, 
by  the  mere  declaration  and  interdiction  of  paper  issues;  for 
the  object  of  the  convention  was  to  prevent  the  issue  of  paper 
money  by  state  governments,  without  any  fund  to  redeem  it; 
and  tg  constitute  such  emissions,  the  state  must  authorize  the 
issues  on  her  own  credit  and  in  her  own  name:  the  agents  who 
act  in  the  management  of  the  corporation  must  be  capable  of 
binding  her  in  her  sovereign  character:  That,  as  private  banks 
existed  at  and  before  the  adoption  of  the  constitution,  they 
were  not  included  in  the  prohibition:  That  to  make  the  constitu- 
tionality or  unconstitutionality  of  an  act  depend  upon  the 
amount  of  the  interest  that  the  state  has  in  the  incorporation, 
is  to  fix  a  fluctuating  and  ever-vaiying  rule  in  the  construction 
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of  ilmt  inBtnunent:  That  the  state  has  the  right  to  incorporate 
private  banks;  and  this  principle  being  conceded,  then  may  she 
make  herself  a  stockholder  in  the  incorporation.  If  it  be  allowed 
her  to  become  part  owner  in  the  corporation,  why  may  she  not 
be  the  entire  stockholder?  at  what  point  is  her  interest  to  stop? 
When  she  mixes  her  own  credit  and  capital  with  that  of  private 
individuals,  she  divests  herself  of  all  her  sovereign  attributes, 
and  partakes  of  the  character  of  other  corporators,  and  has  no 
more  control  over  the  affairs  of  the  corporation  than  others,  or 
only  to  the  extent  fixed  by  the  charter. 

These  positions  and  principles  led  the  court  to  sustain  the 
constitutionality  of  the  act  establishing  the  Oommonwealth  bank 
of  Kentucky.  The  statute  created  the  president  and  directors  a 
corporation,  made  them  elective  by  the  legislature,  and  gave 
them  full  power  and  authority  to  issue  bank  notes,  and  to  do 
and  perform  the  usual  acts  belonging  to  such  corporation.  It 
provided  a  fund  for  the  redemption  of  the  notes,  and  made  their 
issues  receivable  for  taxes.  The  funds  of  the  bank  were  respon- 
sible for  its  liabilities;  and  although  the  state  was  the  entire 
owner  of  the  bank,  and  had  unlimited  control,  through  the 
agency  of  her  legislature,  of  its  afi^drs  and  its  operation,  still 
these  things,  in  the  opinion  of  the  court,  did  not  make  the  bank 
issues  bills  of  credit,  within  the  meaning  of  the  constitution. 
No  two  causes  probably  ever  attracted  more  of  public  inter- 
est or  attention,  than  the  two  celebrated  cases  we  have  been 
considering;  and  none  ever  were  decided,  in  any  tribunal,  upon 
more  mature  deliberation  and  reflection.  For  sure,  none  ever 
involved  higher  principles  of  constitutional  law  acting  upon  the 
sovereignty  and  independence  of  the  states. 

The  pleadings  in  the  case  now  before  the  court,  unquestion- 
ably show,  that  if  the  Commonwealth  bank  of  Kentucky  be 
constitutional,  the  act  establishing  the  Bank  of  the  State  of 
Arkansas  must  be  valid.  The  two  banks  po6.^ess  precisely  the 
same  essential  qualities,  and  stand  upon  the  same  principle. 
The  state,  in  both  cases,  is  the  entire  stockholder,  and  has  un- 
limited control  over  its  affitirs,  through  their  legislatures.  In- 
deed, if  there  is  any  difference  in  the  two  cases,  it  is  in  &vor  of 
our  ovm  bank.  The  bank  of  the  state  is  made,  as  well  by  the 
constitution  as  by  her  charter,  the  depositoiy  of  the  funds  of 
the  state;  her  capital  is  raised  upon  the  faith  of  the  state;  and 
her  notes  made  receivable  for  taxes.  She  is  authorized  to  deal 
in  bullion,  gold,  and  silver,  and  issue  notes,  bills,  or  drafts,  of 
a  certain  denomination.    The  gross  amount  of  her  issues  are 
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not  to  exceed  triple  the  amount  of  her  capital.  This  enuriera- 
tion  of  her  powers  and  privileges  brings  the  question,  so  far  as 
the  constitutionality  of  the  act  of  incorporation  is  concerned^ 
expressly  within  the  principles  of  the  decision  of  the  supreme 
court  of  the  United  States. 

We  have  stated  the  reasons  and  principles  of  these  two  cele- 
farnted  cases  at  some  length,  so  that  the  public  and  the  profession 
of  our  state  may  be  in  possession  of  them.  It  now  remains  to 
be  seen  how  far  this  court  is  bound  by  the  authority  of  the 
decision  of  Briscoe  v.  The  GomnvonweaUk  Bank  of  Kentucky. 
Whateyer  opinion  may  be  entertained  abstractedly  of  its  truth  or 
justice,  one  thing  is  clear,  that  the  rule  on  the  subject  is  finally 
and  conclusively  settled  by  the  highest  court  in  the  imion;  and 
there  is  not  the  least  probability  that  it  will  be  shaken  or  over- 
turned in  our  time.  We  have  repeatedly  held,  and  that,  too, 
on  several  important  occasions,  that  the  judiciaiy  is  the  final 
interpreter  of  the  will  of  the  constitution,  within  its  appropriate 
jurisdiction.  This  principle  lies  at  the  very  foundation  of  our 
happy  systems  of  government,  and  constitutes  the  only  means 
by  which  their  freedom  and  independence  can  be  preserved  for 
ourselves,  and  perpetuated  for  our  posterity.  A  contraxy  doc- 
trine, in  our  opinion,  tends  to  anarchy  and  revolution ;  and  it  has 
been  mainly  owing  to  the  want  of  an  independent  constitutional 
judiciaiy  in  other  countries,  that  mankind  have  so  often  been 
induced  to  right  themselves  by  force,  instead  of  appealing  to 
the  peaceful  protection  of  the  laws  against  the  abuses  of  arbi- 
trary power.  All  the  departments  of  the  government  are 
unquestionably  entitled  and  compelled  to  judge  of  the  consti- 
tution for  themselves;  but,  in  doing  so,  they  act  under  the  obli- 
gations imposed  in  the  instrument,  and  in  the  order  of  time 
pointed  out  by  it.  The  judiciary  speaks  last  upon  the  subject; 
and  when  it  has  once  spoken,  if  the  acts  of  the  other  two  de- 
partments be  unauthorized  or  despotic,  in  violation  of  the  con- 
stitution or  the  vested  rights  of  the  citizen,  they  cease  to  be 
operative  or  binding.  The  entire  systems  of  our  federal  and 
state  judiciary  are  intended  to  act  in  perfect  harmony  with  each 
other;  and  thus  these  respective  governments  and  the  people 
have  a  double  security  for  their  rights  and  liberties.  The  su- 
preme court  of  the  United  States  constitutes  the  national  forum 
of  the  last  resort,  upon  all  questions  involving  the  constmo- 
tion  of  the  constitution  of  the  general  government,  the  acts  of  con- 
gress, and  foreign  treaties  made  in  pursuance  of  its  authority. 
Their  decisions  and  opinions  in  these  cases  are  final,  and  must 
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be  imperative  upon  all  the  state  courts.  This  must  be  so  in  the 
nature  and  necessity  of  things,  or  there  would  be  no  soyereign 
power,  under  our  forms  of  goyenunent,  to  prescribe  a  role  of 
action  possessing  uniformity,  consistency,  and  supremacy,  which 
is  indispensably  necessaxy  to  the  securify  of  life,  liberty,  and 
property,  and  the  pursuit  of  happiness.  We  hold  ourselyes  as 
much  bound  by  the  decisions  of  the  supreme  court  of  the  United 
States,  on  these  questions,  as  we  do  our  own  state  courts  bound 
by  our  judgments. 

Entertaining  these  views,  and  being  deeply  impressed  with 
their  truth  and  importance,  it  is  with  the  utmost  cheerfulness, 
and  in  good  faith,  that  we  conform  our  opinion,  in  the  case  now 
before  us,  to  the  rule  laid  down  and  established  in  the  case  of 
Briscoe  v.*  The  CommonwedUh  Bank  of  Kentucky;  and  we  there- 
fore declare  the  law  incorporating  the  bank  of  the  state  of 
Arkansas  to  be  constitutional. 

Having  disposed  of  this  question,  we  will  turn  our  attention 
to  the  other  points  relied  on  by  the  plaintiffs  in  error  to  reverse 
the  judgment  below.  There  is  no  error  in  the  court  below  in 
treating  the  plea  of  nan  est  factum  as  a  nulliiy.  The  plea  was 
not  sworn  to,  as  the  statute  in  such  cases  requires,  and  therefore 
ought  to  have  been  stricken  from  the  rolls. 

The  defendants'  plea  of  usury  is  fatally  defective.  It  does  not 
allege  that  there  was  a  corrupt  agreement  to  take  more  interest 
than  the  law  allows.  The  corrupt  agreement  is  of  the  essence 
of  a  usurious  contract,  which  is  nothing  more  than  taking  more 
interest  than  allowed  by  law.  It  must  be  averred  and  proved, 
to  support  the  defense,  as  the  authorities  in  the  brief  decidedly 
show. 

The  objection,  that  the  bank  has  no  power  to  take  writings 
obligatory  in  payment  of  her  debts,  we  do  not  think  tenable,  in 
the  aspect  that  the  case  now  presents.  Under  a  certain  state  of 
facts,  it  may  and  probably  does  possess  such  authority.  We 
are  unable  to  say  upon  what  consideration  the  writing  obligatory 
in  the  record  was  given.  The  presumption  is,  that  the  bank 
acted  in  conformity  with  the  charter;  and  if  that  was  not  the 
case,  it  was  the  duty  of  the  party  below  to  make  that  fact  appear. 
His  failing  to  do  so,  leaves  the  presumption  to  stand  against  him, 
and  of  course  there  is  no  error  upon  this  point. 

The  error,  if  any,  in  giving  judgment  for  ten  per  cent,  inter- 
est  from  the  date  of  protest,  has  been  corrected  by  the  remittttux 
entered  of  record  in  this  court. 

Judgment  affirmed. 
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An  opposite  decision  to  this  oaae  will  be  found  in  Bemh  qf  Kentucky  r, 
Clark,  28  Am.  Dec  346.  That  oaae  was,  howerer,  decided  upon  the  anthor- 
Hj  of  Chraig  y.  Muaouri,  4  Pet.  432,  the  case  of  Briscoe  r.  Bank  of  Kentuekif, 
11  Id.  267»  not  yet  haying  been  dedded.  See  also  Lmn  v.  State  Bank  qflUi* 
noUf  25  Am.  Dec  71«  in  the  note  to  which  this  snbieot  is 
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[4  Awriwiis,  76.] 
A   QmSEBAL    DmUBlUEB    TO   A    DaOLABATION   WHZOH   OoVTAnM    BXTMBAL 

Coxnsm  is  bad  at  oonunon  law,  if  any  one  of  the  ooonts  is  good. 
Thb  Law  or  tbx  Fobum  whkeb  a  Coktbaot  is  Madb  goyerns  its  oblige 

tion. 
Thb  Contbaot  or  a  Gcabantor  is  Ck>ia>inovAL  where  it  is  continuing 

or  where  it  relates  to  a  future  transaction;  and  in  such  esses,  to  determine 

the  liability  of  the  gnaiantor,  demand  most  be  made  upon  the  principal 

debtor,  and  notice  given  to  the  gnarsntor  of  the  fsilnre  of  the  latter  to 

pay. 
Air  Undebtakivo  ow  a  Gcabantob  is  Pbixabt,  and  he  Is  entitled  neither 

to  demaud  nor  notice,  if  his  contract  relate  to  a  debt  already  due. 

AasuMPsrr.  The  first  count  of  the  declaration,  upon  which 
the  principal  discussion  arose,  is  set  forth  in  the  opinion  of  the 
court.  Two  other  counts  were  also  included  in  the  declaration; 
one,  a  common  money  count;  the  other,  founded  upon  an  ac- 
ceptance by  plaintiff  for  the  accommodation  of  defendant  of  a 
bill  of  exchange,  which  plaintiff  had  been  subsequently  obliged 
to  take  up.  A  general  demurrer  to  the  declaration  was  sus- 
tained. The  present  defendant  was  the  administrator  of  the 
original  defendant. 

Pike,  for  the  appellants. 

DrapndU  and  Cocke,  contra. 

By  Court,  Laot,  J.  There  can,  we  think,  be  no  question  bat 
that  the  demurrer  in  this  case  was  improperly  sustained.  It 
was  a  general  demurrer  to  the  whole  declaration,  which  contained 
three  counts:  two  of  them  are  unquestionably  good,  and  the  de- 
murrer as  to  them  should  have  been  overruled.  The  action  was 
commenced  and  determined  under  our  territorial  statutes;  and, 
of  course,  the  common  law  rule  upon  the  subject  stood  then  in 
full  force.  And  the  doctrine  upon  the  point  is  well  settled,  that 
where  there  are  good  and  bad  coimts  in  the  same  declaration, 
and  there  is  a  general  demurrer  filed,  judgment  shall  be  taken 
upon  the  good  counts,  without  regard  to  the  bad:  Duppa  t. 
Nayo,  1  Saund.  226;*  Bressey  v.  Humphries*  Cro.  Jac.  567; 
Oom.  Dig.,  Pleader,  2,  3. 

1.  Duppa  w.  Mayo,  1  Saand.  275.  9.  Bru§m  t.  JTMWjfcnyi. 
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The  moet  important  qtiestion  in  this  cause  ai  ses  upon  tlie  first 
count,  which  changes  the  defendant  below  upon  a  guaranty,  in 
which  no  demand  or  notice  is  alleged  to  have  been  given.  On  the 
twenfy-seventh  of  Januaiy,  1829,  Thomas  B.  Franklin  executed 
his  note  to  B.  Lane  &  Co.  for  eight  hundred  and  nine  dollars 
and  sizfy-one  cents,  payable  upon  the  first  of  May  following. 
And  the  declaration  alleges  that  the  defendant,  upon  the  seven- 
teenth of  June,  1829,  by  his  indorsement  upon  the  back  of  the 
note,  in  consideration  of  one  dollar,  guaranteed  the  payment  of 
said  note.  The  guaranty  was  entered  into  in  the  city  of  New 
Orleans.  It  is  wdl  settled  that  the  law  of  the  forum,  where  the 
contract  was  made,  must  govern  its  obligations.  Upon  this 
state  of  liusts,  the  point  to  be  decided  is,  could  the  plaintiff 
chaige  the  defendant,  without  averring  demand  upon  the  orig- 
inal debtor,  or  showing  some  legal  excuse  for  &iling  to  make 
such  demand,  and  notifying  the  guarantor  of  the  non-payment 
of  the  debt?  or,  in  other  words,  is  this  a  conditional  or  absolute 
guaraniy? 

In  the  authorities  on  the  subject  of  guaranties,  there  is  a  good 
deal  of  seeming,  and  some  irreconcilable,  contradiction  in  the 
cases.  The  difficuliy  does  not  seem  to  lie  so  much  in  the  prin- 
ciples as  stated,  as  in  their  application  to  the  facts  in  controversy. 
By  the  general  principles  of  law,  the  guarantor  is  only  collater- 
ally liable,  upon  the  failure  of  the  principal  debtor  to  pay  the 
obligation.  A  demand  upon  him,  and  afailure  upon  his  part  to 
perform  his  engagements,  are  indispensable  in  such  cases  to 
constitute  a  cause  of  action;  and  the  authorities  upon  this  point 
are  full,  and  can  admit  of  no  question.  In  such  cases,  the 
guaraniy  is  held  to  be  a  collateral  or  conditional  contract,  aris- 
ing out  of  the  original  obligation:  Dotiglass  ei  oLr.  BeynMB  et 
a{.,  7  Pet.  118;  Hunt  v.  Adaims,  5  Mass.  868  [4  Am.  Dec.  68]; 
Osefard  Bank  v.  Hai^nea,  8  Pick.  428  [19  Am.  Dec  884];  PkiUip^ 
V.  JsOing,  2  TaxmU  206. 

The  engagement  of  a  guarantor  is  generally  founded  on  some 
new  or  independent  consideration,  growing  out  of  the  original 
obligation,  except  in  those  cases  where  it  is  given  at  the  time  of 
the  contracting  of  the  principal  debt,  and  is  necessarily  con* 
nected  with  it:  Seward  v.  Vrederburg,^  8  Johns.  29;  Deuxiver  t* 
Debaurd*  1  Pet  476;  8  Eenf  s  Oom.  86. 

Where  a  party  givesa  continuing  guaraniy,  or  where  it  relates 
to  future  transactions,  the  general  rule  upon  the  subject  is  that 
the  guarantor  has  a  right  to  know  whether  his  guaraniy  has 

1.  Lumtrd  T.  FrgdMfriiryik  ;  S.  O.,  ff  Am.  Deo.  817.  9.  l^W^fT, 
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been  accepted,  or  to  what  extent  he  may  be  liable;  and  in  Buch 
cases,  demand  and  notice  are  necessary  to  charge  him.  The 
reason  is,  that  his  agreement  is  collateral  or  conditional,  and  so 
both  parties  understand  it  to  be;  and  his  liability  does  not  accrue, 
unless  he  who  receives  the  benefit  from  it  fixes  it  by  demand 
and  notice.  The  guarantor  is  liable  upon  the  expressed  or  im- 
plied condition,  that  due  and  proper  diligence  would  be  used  to 
promote  payment  from  the  original  obligor.  Warrington  y.  Ihir- 
hir,  8  East,  840;*  PhUUps  v.  AsUing,  2  Taunt.  206;  Oxford  Bank 
y.  Haynes,  8  Pick.  423  [19  Am.  Dec.  334];  Bank  of  New  York  v. 
LivingsUmy  2  Johns.  409;'  and  Cumpbton  y.  McNair,  1  Wend.  457, 
all  establish  this  principle,  and  turned  upon  guaranties  on  bills  of 
exchange  or  promissoxy  notes  not  then  payable,  but  which  would 
be  duly  honored  and  paid  thereafter.  In  these  cases,  demand 
and  notice  were  held  necessary,  upon  the  principle  that  certain 
legal  steps  were  to  be  taken  and  pursued  by  the  creditor  (cases 
of  insolvency  excepted)  to  give  efiect  to  his  guaranty.  The 
rule,  however,  is  changed,  when  the  debt,  which  is  the  subject  of 
the  guaranty,  has  become  due  and  absolute  before  the  guaranty 
is  given.  The  creditor  is  not  required  then  to  take  any  legal 
steps  to  perfect  his  claim  on  the  principal  debtor.  It  was  made 
perfect  before  the  guaranty  given,  and  the  law  holds  the  guar- 
antor cognizant  of  that  fact.  His  undertaking  is  not  treated  or 
considered  as  a  secondary  or  collateral  liability,  but  as  a  primary 
and  positive  agreement,  by  which  he  binds  himself  to  see  that 
the  principal  debt  is  paid.  This  dispenses  with  the  necessity 
of  demand  and  notice.  It  is  upon  this  principle,  that  when  a 
guaranty  is  entered  into,  that  the  original  debt  shall  be  paid  upon 
a  particular  day,  it  is  the  duty  of  the  guarantor  to  see  that  it  is 
paid  upon  that  day;  and,  in  such  cases,  he  is  chargeable  with- 
out demand  and  notice.  And  so  it  was  held  in  Breed  v.  HiUr 
house,  7  Col.  623,'  where  the  guaranty  was  held  for  the 
payment  of  the  note  within  four  years  from  its  date;  and  in  Lee 
V.  Dick,  10  Pet.  496,  the  supreme  court  of  the  United  States 
says:  **  There  are  many  cases  where  the  guaranty  is  of  a  specific 
existing  demand,  by  a  promissory  note  or  other  evidence  of  debt; 
and  in  such  cases,  the  guaranty  is  given  upon  the  note  itself,  or 
with  reference  to  it,  or  recognition  of  it,  where  no  notice  would 
be  necessary.  The  guarantor,  in  such  cases,  knows  positvely 
what  he  guarantees,  and  the  extent  of  his  responsibility;  and 
any  further  notice  to  him  would  be  useless.''  The  whole  doc* 
trine  upon  this  subject  will  be  found  reviewed  in  Beed  v.  CuUSt 
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2  Qieenl.  189/  in  which  most  of  the  leading  cases  are  collated 
and  commented  upon;  and  the  rule  there  established  is  in  ac- 
cordance with  the  one  we  have  before  stated.  Indeed,  all  the 
later  cases  seem  to  tend  to  dispense  with  demand  and  notice, 
unless  the  guarantor's  liability  is  shown,  either  by  his  express 
contract  or  by  its  necessaxy  implication,  to  be  a  collateral  agree- 
ment: provided,  the  creditor's  delay  be  unaccompanied  by  fraud, 
or  an  agreement  not  to  prosecute  the  principal  debtor  without 
the  assent  of  the  security.  This  is  the  doctrine  of  the  common 
law  upon  the  subject;  and  the  civil  law  certainly  does  not  hold 
a  party,  we  think,  to  greater  strictness  as  to  demand  or  notice. 

According  to  the  Louisiana  code,  suretyship  is  an  accessory 
promise,  by  which  a  person  binds  himself  for  another  already 
bound,  and  agrees  with  the  creditor  to  satisfy  the  obligation,  if 
the  debtor  does  not:  Hayne  v.  ManfieM^  9  Mar.  385;  Asixm  y. 
Morgan,  2  Id.  353  [5  Am.  Dec.  733]. 

The  obligation  of  a  security  towards  a  creditor  is,  to  pay  in 
case  the  debtor  does  not  satisfy  the  debt,  and  the  property  of 
such  debtor  is  to  be  previously  discussed  and  seised,  unless  the 
security  should  have  renounced  the  plea  of  discussion,  or  should 
be  bound  in  mlido:  La.  Code,  art.  3014.  That  the  creditor  is 
not  bound  to  discuss  the  principal  debtor's  property,  unless  he 
should  be  required  to  do  so  by  the  surety  on  the  institution  of 
proceedings  against  the  latter:  Id.  3015. 

From  these  provisions  of  the  civil  code  of  Louisiana,  and  the 
principles  applicable  to  them,  as  settled  by  the  supreme  court 
of  that  state,  we  entertain  little  or  no  doubt  that,  upon  a  guar- 
anty afler  the  note  has  become  due,  and  the  right  of  action 
being  perfect  against  the  original  debtor,  the  surety's  obligatioxi 
is  an  absolute  agreement  to  pay  the  debt,  in  case  the  original 
debtor  does  not;  and,  in  such  case,  he  will  be  held  liable,  with- 
out demand  or  notice.  The  principle  here  stated,  we  think,  is 
clearly  distinguishable  from  the  rule  laid  down  in  the  case  of 
Ringgold  v.  Newkirk  and  Oldem,  decided  at  the  July  term  of  this 
court,  1840:  3  Ark.  107.  That  case  must  be  construed,  like  all 
others,  in  reference  to  the  particular  facts  before  the  court;  and 
any  general  or  unqualified  expressions  found  in  the  opinion 
must  be  restricted  and  limited  to  the  sense  in  which  they  were 
intended  to  be  used  by  the  court,  in  relation  to  the  subject- 
matter  before  it.  The  court,  in  that  case,  considered  the  guar- 
anty given,  as  looking  to  a  future  transaction,  in  securing  the 
payment  of  a  bill  of  goods  delivered,  but  which  was  to  be  paid 
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at  some  futore  period;  and,  therefore,  they  held  demand  and 
notice  necessary  to  charge  the  guarantors.  Whether  or  not  the 
*  two  cases  are  reconcilable  with  each  other,  is  a  matter  of  but 
little  moment,  in  comparison  with  our  desire  to  find  out  and 
establish  the  true  rule  upon  the  subject.  We  feel  ourselves 
constrained,  by  the  weight  of  authority,  to  affirm  the  principle 
before  laid  down,  that  where  a  party  guarantees  a  note  already 
due,  and  the  creditor  has  committed  no  act  either  of  fraud  or 
oulpaUe  negligence,  whereby  he  discharges  the  guarantor,  that, 
in  such  a  case,  both  common  and  ciril  law  hold  demand  and 
notice  to  be  unnecessary.  This  rule  unquestionably  proves  that 
the  court  below  erred  in  sustaining  the  demurrer  to  the  first 
court. 
Judgment  reversed. 

Undsbtakino  ov  a  GvABAiraoB:  The  aame  distinoiioa  m  that  taken  in 
the  prmoipal  caae  between  the  inetaaoes  where  a  gnanntor  ia  entitled  to  de- 
mand and  notice,  and  where  not,  ia  made  in  Read  ▼.  OmUm^  22  Am.  Deo.  184* 
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[4  AasAimAi*  110.] 

WBimir  Words  mat  bz  Libblocs  and  Aotionablb,  though  they  would 
not  ha^B  been  alanderona  had  they  been  spoken. 

WoBDS  Wbittbit  and  P0BLISHBD  ARB  LiBBLors  whenever  they  tend  to 
oaat  oontnmely  upon  a  party,  or  to  prejudice  him  in  his  employment;  and 
proof  of  the  pdblioation  of  each  worda  will  alone  anatain  an  aotioii^ 
without  the  neoeaaity  of  the  proof  of  special  damagea. 

Upon  a  Dxmvbiudi  to  Evidbngb,  Final  Judombnt  mnat  be  entered  for 
the  plaintiff  or  defendant,  aooordingly  aa  the  demurrer  is  OTermled  or 
aoatained. 

Uvoir  A  Dbkubbbb  to  tbb  EymivaB  BXiiro  Irtbbtobid,  the  Jury  ahooUl 
be  diaoharged  either  at  onoe  or  after  a  conditional  Tardiot  haa  been  taken 
for  plaintiff.  It  wiU  be  error  to  retain  the  Jury,  and  to  submit  to  them, 
after  the  demurrer  haa  been  OTeiruled,  the  assessment  of  damagea. 

Oasi  for  libel.  The  libel  complained  of  consisted  in  the  pub- 
lication in  the  Arkansas  State  Gazette  of  the  following  notice: 

**  Caution. — ^Ihe  public  are  hereby  cautioned  against  one  John 
Finn,  a  plasterer  by  trade,  who  absconded  from  this  cily  on  the 
elerenth  instant,  without  paying  any  of  his  numerous  debts,  and 
swindling  me  out  of  fifly-five  dollars,  which  I  had  advanced 
him  on  his  promise  to  do  a  certain  piece  of  work.  Said  Finn 
wiui  formerly  from  Baltimore;  and  is  said  to  have  left  that  place 
««t  a  smiilar  manner.    It  is  not  for  the  small  amount  of  monejj 
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out  of  which  he  has  swindled  me,  that  I  now  pnblidj 
him,  bat  to  put  others  on  their  guard  against  his  villainy. 

''  Jambs  H.  Obauoh." 

The  declaration  alleged  the  publication  to  have  been  false  and 
malicious,  etc.,  but  showed  no  special  damage.  The  general 
issue  was  pleaded,  and  also  a  special  plea,  ayerring  the  truth  of 
the  matters  contained  in  the  publication.  Plaintiff  on  the 
trial  proved  that  he  was  by  trade  a  plasterer,  and  that  the 
above  notice  was  published  at  the  instance  of  defendant. 
Defendant  thereupon  interposed  a  demurrer  to  the  evidence, 
and  upon  a  joinder  therein  by  plaintiff,  moved  for  the  dis- 
charge of  the  jury.  This  was  refused;  and  the  demurrer  hav- 
ing been  overruled,  the  court,  against  the  objection  of  defend- 
ant, submitted  the  question  of  the  assessment  of  damages  to  the 
jury.  There  were  exceptions  to  other  proceedings  of  the  court 
that  need  not  be  mentioned.  The  jury  rendered  a  verdict  in 
favor  of  plaintiff  for  two  hundred  dollars.  Defendant  sued  out 
a  writ  of  error. 

l\'<yfmaU  and  Cocke^  and  Ashley  and  WaikiaM^  for  the  plaintiff. 

Hempstead  and  Johneon^  and  Pike,  amira. 

By  Court,  Bmoo,  C.  J.  Several  questions  are  presented  by  the 
record  and  assignment  of  errors;  one  of  which  is,  that  the  court 
erred  in  overruling  the  demurrer  to  evidence.  Theargomentin 
support  of  this  objection  rests  upon  the  assumption,  that  the 
publication  charged  in  the  declaration  is  not  in  itself  libelous, 
and  will  not  support  an  action  at  law,  unless  special  damages  be 
alleged  and  proved.  And  a  great  number  of  adjudged  casee 
have  been  cited  to  show  that  the  language  contained  in  the 
publication,  if  uttered  verbally,  would  not,  in  law,  be  deemed 
slanderous,  or  support  an  action;  and  we  are  urged  to  disregard 
the  well-known  distinctions  between  libels  and  slander,  and  to 
hold,  that  no  action  can  be  maintained  for  the  publication  of 
language  which,  if  only  verbally  spoken,  would  not  support  an 
action.  We  have  carefully  examined  the  cases  cited,  and,  upon 
deliberate  consideration,  come  to  the  condusion,  that  the  law, 
in  this  respect,  is  too  well  established  to  be  now  questioned  or 
departed  from.  The  distinction  has  been  uniformly  maintained 
for  ages,  in  the  courts  of  England,  and  has  been  recognized  in 
most,  if  not  all,  of  the  United  States.  And  language,  though 
not  actionable,  if  merely  spoken,  has,  in  many  cases,  been  ad- 
judged libelous  when  vmtten  and  published.  And  the  rule  ap- 
pears to  be  well  established,  that  any  words,  written  and  pub- 
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lished,  throwing  oontnmelj  on  the  party,  or  prejudicing  him  in 
his  employment,  are  actionable. 

That  the  language  used  in  the  publication,  upon  which  this 
action  is  founded,  is  such  as  to  bring  the  individual,  of  whom  it 
was  published,  into  contempt,  ridicule,  and  disgrace,  and  injure 
him  in  his  employment  or  trade,  there  can,  in  our  opinion,  be  no 
doubt.  It  is,  therefore,  within  the  rule  aboye  stated,  and  is  ac- 
tionable, without  any  allegation  of  special  damages  arising 
therefrom.  The  testimony  proved  the  publication,  by  the  order 
of  Obaugh,  as  stated  in  the  declaration,  and  that  Finn  was  a 
plasterer  by  trade,  doing  business  as  such  in  the  city  of  Little 
Rock  and  couniy  of  Pulaski.  The  demurrer  admitted  the  truth 
of  these  facts,  and  they  were  unquestionably  sufficient  in  law  to 
maintain  the  action.  And,  therefore,  there  was  no  error  in  the 
judgment  of  the  court  overruling  said  demurrer. 

But  it  is  insisted,  that  the  court  erred  in  refusing  to  discharge 
the  jury,  on  the  motion  of  the  plaintiff  in  error,  upon  his  de- 
murrer to  the  evidence  being  filed  and  received  by  the  court, 
and  in  retaining  it  until  the  demurrer  was  adjudicated  and  dis- 
posed of  by  the  court,  and  then  suffering  them  to  pass  upon  or 
trj  the  issue  joined,  notwithstanding  his  interposition  of  the  de- 
murrer to  the  evidence.  The  authorities  cited  in  the  briefs 
clearly  show,  that  the  object  and  effect  of  a  demurrer  to  evi- 
dence are,  to  take  from  the  jury,  and  refer  to  the  court,  the  ap- 
plication of  the  law  to  the  testimony;  and,  where  the  testimony  is, 
upon  such  demurrer,  adjudged  insufficient  in  law  to  maintain 
the  action,  it  is  equally  certain  that  a  final  judgment  must  bo 
pronounced  thereupon  in  favor  of  the  defendant;  and  the  like 
judgment  must  be  given  for  the  plaintiff,  if  the  demurrer  be  over- 
ruled, in  all  cases  where  the  subject-matter  of  the  controversy 
is  such  as  not  to  require  the  intervention  of  a  jury,  for  the  pur- 
pose of  ascertaining  or  assessing  unliquidated  damages.  These 
rules  appear  to  be  well  settled,  and  are  not  questioned  by  either 
party  in  this  case. 

It  is  also  admitted,  that  the  usual  course  of  proceeding  upon 
a  demurrer  to  the  evidence  being  filed,  is  either  to  take  a  verdict 
for  the  plaintiff,  conditionally,  and  then  discharge  the  jury;  or 
to  discharge  the  jury  before  any  verdict  is  rendered,  and  then 
dispose  of  the  demurrer;  and  if,  in  the  latter  case,  the  demurrer 
should  be  decided  in  favor  of  the  plaintiff,  and  the  damages  to 
which  he  is  entitled  be  unliquidated,  a  writ  of  inquiry  is  awarded, 
and  another  jury  impaneled  thereupon,  to  inquire  of  and  assess 
them.  And  the  latter  course  of  proceeding,  upon  a  reference 
to  the  books  and  cases  cited  in  the  briefs,  appears  to  be  tha 
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most  usnal;  but  it  is  said  tiiat  either  would  be  regular;  and 
cases  are  cited,  by  the  defendant  in  error,  to  prove  that,  in  some 
of  the  American  states,  a  course  of  proceeding,  different  from 
either,  has  been  indulged,  and  such  departure  therefrom  held 
to  be  no  error.  Besides,  he  insists  that  it  is  a  mere  matter  of 
practice,  which  may  be  modified  or  changed  by  the  circuit  court 
at  will,  and  so  be  regulated  according  to  its  sense  of  propriety 
or  convenience.  This  argument  is  plausible;  and  we  have  ex- 
perienced some  difficulty  in  coming  to  a  satisf  actoxy  conclusion 
upon  the  question.  Our  deliberations,  however,  have  resulted 
in  the  opinion,  that,  notwithstanding  it  is  in  some  respects  a 
matter  of  practice,  yet,  it  is  a  practice  so  interwoven  with  the 
law,  that  it  can  neither  be  disregarded  nor  changed  at  the  discre* 
tion  of  the  court.  Nor  do  we  consider  it  any  more  a  matter  of 
mere  practice  than  the  filing  of  the  demurrer  itself;  which  the 
court,  under  some  circumstances,  in  the  exercise  of  a  sound 
legal  discretion,  may  certainly  refuse  to  receive;  yet,  when  the 
testimony  is  in  every  respect  certain,  or  in  writing,  the  defend- 
ant would,  as  we  apprehend,  have  a  legal  right  to  demur,  if  he 
desired  to  withdraw  it  from  the  consideration  of  the  jury.  And, 
in  such  case,  the  court,  in  the  exercise  of  any  discretion  with 
which  it  is  vested,  would  not  be  justified  in  refusing  to  receive 
it,  or  compel  the  plaintiff  to  join  therein. 

It  may  be  regarded  as  in  many  respects  similar  to  the  right  of 
filing  or  amending  the  pleadings  in  a  cause,  the  admission  or  re- 
jection of  which  anciently  depended  upon  the  practice  of  the 
courts,  and  was  regulated  by  nothing  but  their  discretion.  But 
many  of  the  rules  of  practice,  so  established,  have  long  since 
become  incorporated  with  the  common  law,  so  as  to  constitute 
a  part  thereof — thus  forming  not  merely  rules  of  practice,  bat 
constituting  principles  of  law,  binding  upon  the  courts  as  well 
as  the  parties,  and  establishing  legal  remedies,  prescribing  their 
form  and  order,  as  well  as  the  manner  of  conducting  them.  Take 
the  order  of  pleading  as  an  illustration;  and  inquire  by  what 
authority  the  courts,  wherever  the  common  law  has  been  adopted* 
refuse  to  receive  or  regard  pleas  to  the  jurisdiction  of  the  oourt» 
or  in  abatement  of  the  suit,  after  a  plea  in  bar  of  the  action  haa 
been  filed.  The  answer,  we  apprehend,  must  be,  that  the  law 
forbids  such  defense,  after  a  defense  has  been  interposed  in  bar 
of  the  action;  yet  the  order  of  pleading  was  originally  nothings 
but  the  practice  adopted  by  the  courts  themselves,  for  conven- 
ience and  the  better  administration  of  justice,  which,  in  the 
course  of  time,  became  parcel  of  the  common  law.  And,  there- 
fore, a  party  failing  to  observe  the  order  so  established,  often 
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loses  the  adyantage  of  a  defense,  of  which  he  could  have  availed 
himself  if  he  had  interposed  it  at  a  proper  time  and  in  legal 
form;  and  so  it  has  been  uniformly  ruled  by  this  court.  And 
cases  may  be  found  where  judgments  have  been  set  aside  be- 
cause the  established  order  of  pleading  had  not  been  observed; 
the  judgment  having  been  given  upon  some  defense,  which,  ac- 
cording to  that  order,  had  been  waived,  or  superseded  by  the 
interposition  of  some  defense  posterior  to  it  in  the  legal  order  of 
pleading.  Yet,  this  could  not  be,  if  the  order  of  pleading  de- 
pended upon  the  simple  discretion  or  mere  practice  of  the  court, 
as  contradistinguiahed  from  the  rules  of  practice  and  order  of 
proceeding  prescribed  by  law.  Such,  also,  is  the  character  of 
the  rule  which  prescribes  the  order  of  proceeding  upon  the  filing 
of  a  demurrer  to  evidence;  it  is  a  rule  of  practice  established  by 
law,  which  the  court  and  parties  are  bound  to  observe.  In  the 
present  case,  the  rules  of  proceeding  established  in  such  case,  have 
been  entirely  departed  from,  and  a  course  of  proceeding,  wholly 
unauthorized  by  any  rule  or  precedent,  has  been  adopted,  with 
the  sanction  of  the  circuit  court,  without  the  assent  of  the 
plaintiff  in  error,  and  in  derogation  of  his  legal  rights;  and, 
therefore,  there  is  error  in  the  proceeding  and  judgment  against 
him,  of  which  he  may  well  complain,  although  it  is  impossible  to 
know  what  would  have  been  the  result,  if  the  proceeding  had 
been  conducted  according  to  law.  He  had  a  legal  right  to 
require  that  it  should  be  so  conducted;  or  in  other  words,  he 
was  entitled  to  a  legal  trial  which  was  refused  him  by  the  court. 

And,  therefore,  it  is  unnecessary  to  determine  such  other  qnes- 
Uons  as  are  presented  by  the  record  and  assignment  of  errors,  as 
they  will  probably  never  arise  upon  another  trial  of  the  case. 

Judgment  reversed. 

W0BD8  WBimir  Am  PuBuanD  mat  xb  Libiloub  though  they  would 
not  be  ftotionaUe  had  thoy  been  spoken.  ItwiUbesnffioienttorandernpab- 
lication  libeloafl  that  it  randan  a  peiaon  ridioalons,  or  ezpoaee  him  to  oon* 
tempts  or  hnpein  his  standing  in  society  as  a  man  of  raotitode  or  prinoiplei 
Jhwaflb  V.  McNesmt  81  Am.  Deo.  666  and  note,  in  which  other  oases  ara 
dtad. 


MoLain  f^  Oabson's  Exbootor. 

[lAMKiMMM,lU.] 

Av  Oomum  Law  a  Pabisnsbshxp  Dkbt  is  thb  JoniT  Dxbt  of  the  part- 
BSfs,  and  the  death  of  any  member  of  the  firm  eztmgnishes  the  debt  as 
to  him;  and  the  remedy  of  the  creditor  is  confined  to  one  against  the 
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Iv  Bquttt  ▲  Pabxnxbship  Djbbt  is  Ck>N8n>XKED  Joint  and  Skvkral^  and 
npoD  the  death  of  any  member  of  the  firm  the  creditor  may  proceed 
directly  against  the  estate  of  the  deceased  partner.  This  mle  has  been 
adopted  by  our  statate,  and  in  consequeoM  in  Arkansas  a  partnership 
creditor  is  entitled  to  an  allowance  in  the  probate  court  of  a  partnership 
debt  which  he  has  presented  to  the  ropresentatiye  of  a  deceased  partner. 

Appeal  from  the  probate  court  of  Lafayette  county.  Thai 
court  had  allowed  a  claim  presented  against  the  estate  of  Sam- 
uel P.  Carson,  by  plaintiffs,  partnership  creditors  of  the  firm  of 
Perdfull  &  Co.,  whereof  said  Carson  had  in  his  life-time  been 
a  member.  The  executor  appealed  from  this  order  of  the  pro- 
bate court  to  the  circuit  court,  where  it  was  reversed.  Plaintifi 
thereupon  appealed  to  this  court. 

DrapnaU  and  Coche^  for  the  appellants. 

By  Court,  Laot,  J.  The  doctrine  of  partnership,  in  these 
cases,  is  well  settled  in  England.  At  law,  the  contract  was 
always  treated  as  a  joint  agreement;  and  upon  the  death  of  one 
partner,  a  joint  creditor  could  not  proceed  against  his  separate 
estate.  The  reason  is,  that,  by  the  death  of  the  joint  partner, 
the  joint  contract,  as  to  him,  becomes  extinguished.  The  cred- 
itor may  have  his  action  against  the  survivor  or  joint  contractor: 
1  Ch.  PI.  57;  Collier  on  Part.  837.  In  equity,  there  is  soma 
conflict  between  the  authorities.  The  creditor,  in  equity,  will 
be  permitted  to  receive  satisfaction  of  his  debt  out  of  the  estate 
of  the  deceased  partner,  under  certain  restrictions,  through  the 
medium  of  subsisting  equities  between  the  parties  themselves; 
and  Lord  Eldon  has  pithily  remarked, ''  that  separate  creditors 
must  take  the  separate  estate,  and  the  joint  creditors  the  sur- 
plus:" Oreer  y.  ChisweU,^  9  Yes.  118;  Jaotmb  t.  Elarwood,  2  Id. 
266.  And  Lord  Brougham  said,  in  Sumner  y.  PoweU,  1  Mieriy. 
73,'  "  that  a  partnership  debt  has  been  treated,  in  equity,  as 
the  several  debt  of  each,  though,  in  law,  it  is  only  the  joint  debt 
of  aU." 

The  general  mle  upon  the  subject  is,  that  if,  upon  the  decease 
of  a  partner,  the  creditor's  contract  is  to  be  treated  as  several, 
as  well  as  joint,  in  respect  to  the  firm,  then  he  will  of  course  be 
entitled  to  receive  satisfaction  in  equity,  immediately  out  of  the 
estate  of  the  deceased  partner,  and  to  take  his  portion  pari 
passu  with  separate  creditors.  Under  our  laws,  no  such  thing 
as  a  joint  contract,  in  the  sense  in  which  it  is  used  in  England, 
can  be  allowed.  Our  statute  regulating  proceedings  upon  such 
subjects,  enacts,  "  that  all  joint  debts  or  obligations  shall  survive 

1.  OrflVT.CftffiMlf.  9.9  1ltetT.  ST. 
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against  the  heirB,  exeouton,  and  administrators  of  sach  joint 
debtor  or  obligor,  as  may  die  before  the  discharge  of  suoh  joint 
debt  or  obligation:*'  Bev.  St.,  sees.  1  to  24,  p.  475.  This  act 
makes  a  partnership  debt  a  sereral,  as  well  as  a  joint  contract; 
and  the  partnership  creditor  is,  consequently,  invested  with  a 
l^gal  right  to  proceed  immediately  against  the  estate  of  the 
deceased  partner,  and  to  be  paid  at  the  same  time  with  separate 
creditors.  The  debt  against  the  firm  being  separate  as  well  as 
joint,  the  death  of  the  one  partner  can  not  extinguish  the  sep- 
arate demand  against  his  estate.  That  contingency  leaves  his 
right  in  full  operation,  and  the  deeeased  partner's  estate  bound 
separately  for  the  debt. 
Judgment  leveifled. 


Wanr  Kqvitt  wnLOomDm  a  Dm  Jodit  sa  Law.  Jodit  amu  Ssvbuu 
8m  /Vwit  V.  Aofoe,  33  Aid.  Dm.  73. 
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AoooBD  AXD  SimrAonoKy  fnndnlantly  obtefaiad,  STL 

promlae  to  pay  notwithstanding^  is  Toidy  87L 
AonoVy  damage  not  alwayi  iwmntial  to  rl|^t  of»  lUk 

for  false  representation  in  sale  of  land,  40S. 
ADBimoNy  of  demonrtratiTe  l^ga^»  07L 

of  general  legacy*  670. 

of  legacies,  defined,  807. 

of  legacies,  how  aooomplished,  007. 

of  legacies,  takes  place  only  whsn  tsstator  stuida  in  paviBid 
toward  legatee,  667. 

of  specific  legacy,  668. 

AOMXNISraATOB.     SJPO  BXIODTOB  AVD  ADMEnBOUlOB. 

AoiSTKB,  has  no  lien  for  services,  522. 

AnojuriT  at  Law,  oonunonication  to^  when  privllsged,  296^  S8T* 

porchase  by,  at  ezecation  sale,  410. 

shoold  not  produce  papers  giyen  him  by  his  dlient^  800b 

Bankbuftot,  promise  to  pay,  made  after  diaohaige  iii»  ITU 

CoMM OK  Cabbizbs,  who  are,  467. 

CoirsiDK&ATiov,  moral  obligation  as  a,  871. 

Contract,  for  service,  abandonment  before  completion,  18fl^  4Mb 

ComrKTANGB,  after-acquired  title,  when  passes  by,  129. 

appurtenances,  include  right  to  use  drain,  09. 

covenants  in,  what  amount  to  warranty,  190. 

delivering  to  third  person  for  use  of  grantee^  IM. 

estoppel  by,  129. 

fraudulent  in  part,  145. 

land,  defidenqy  in  amount  of,  990. 

of  expectancy,  by  heir,  128. 
(TomriCTiOK,  enooeoos,  bars  further  proaeenlloa,  140L 
OoBPOBATioK,  change  in  route  or  privileges  of^  doss  aol 
606. 

existenoe  of,  how  put  in  issue,  606^ 

public,  what  is  a,  238. 
Oo-TENAVCY,  between  cropper  and  land-owner,  917. 
OouBTB,  exercising  statutory  authority,  909. 

jurisdiction,  essential  to  validity  of  acts  of,  900. 

jurisdiction,  not  presumed  in  inferior  court,  900. 

jurisdiction,  presumed  in  superior  court,  308. 

surrogates  are  inferior,  308. 
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Gbopfivo,  agreements  for,  317-322. 

makei  pertiee  teaaats  in  common,  318. 
pertnenhip  between  owner  and  cropper,  321. 
relation  of  cropper  to  the  Und,  313. 
•tipalation  that  lenor  shall  retain  pOMeasion,  38L 
when  creates  relation  of  landlord  and  tenant,  3191 
when  cropper  has  no  interest  before  dlTlsiont  32QL 

DumiTioir  of  ademption,  367* 
of  cropper,  320. 

of  general  lien  for  senrioea,  022. 
of  partioniar  lien  for  senrioea,  ttSL 


of  necessity,  83. 
of  owner  of  fes^  llA. 

right  of  waj  may  be  created  by  resenralloB,  lift. 

to  drain  OTor  lower  estate,  when  passss  by  deed  of  mppm^Wk 
Brofpu.  Vy  conveyance  of  Und,  62. 
BviDKNGB  by  parol  of  docament  destroyed  hy  the  party,  14i. 
SnoDTiON  against  one  partner,  what  may  be  seiasd,  373. 

exemption  of  growing  potatoes,  240. 

sale  of  entiro  property  under  writ  against  oo-ownsr,  373L 

aale  of  entire  property  under  writ  against  mori^gagssb  374 
BSBODiTON  Salb,  fraudulent  purchase  at^  400. 
BnouTOB  AND  Adminibtratob,  personal  liability  d*  37. 

aale  in  excess  of  license.  Oft,  00. 
BxnoCAVor,  conyeyanoe  of,  128,  120. 

FkznnuBB,  cylinder  belonging  to  fumaos^  013. 

disconnected  become  pereonalty,  318L 

old  rails  of  railroad,  618. 

steam-engine,  when  not,  404. 

tests  for  detennining  what  an^  404. 
FkaUD,  general  plea  of,  094. 

in  aale,  327. 

in  aale,  evidence  in  support  of,  328. 

partnenhip  liability  for  goods  obtained  by,  Wff* 

GKtaiuiitt,  negotiability  of;  270l 

Habsas  OoiBFiy8,affldavita  after  indlotment  to  show  iBBOOSMS^  3301 
indictment,  when  conclusive^  404. 
innonnnoe  of  prisoner  no  ground  for  disohaigs^  304. 
prisoner  held  for  acts  aathoriied  hy  foreign  po«iW»  308L 
power  of  courts  to  inquin  into  question  of  gaill»  308L 
state  courts,  Jurisdiction  of^  when  prisoner  is  hsld  — Osr  ikm  IMM 
Statea,  200-203. 

Hub,  grant  by,  during  life  of  ancestor,  128. 

iMWAMTt  fraud  of,  in  proceeding  to  contract,*24SL 
liabUity  for  torts,  242. 
liability  for  torts  arising  ex  conlracfM,  24!L 


Index  to  the  Notes.  783 

LramiiATiONAL  Law,  acts  of  nnlawfol  war,  flovereign  ii  alone  aoooontable, 


ladiTiduali  not  reaponaible  for  acta  diieoted  or  adopted  by  the  aoyereign. 
806. 

JusoMXNT  against  principal  and  rorety  doea  not  ertingnlah  their  lelatloa,  4081 

amending  mine  pro  tune,  690. 

dividon  of  county,  effect  on  lien  of,  413w 

oonfeaeed  by  one  partner  only,  471. 

emmeoQs,  ban  another  proeeontion,  140. 
JuBOB,  diaqnalification  by  hypothetical  opinion,  638. 

LBA8K,  at  expiration,  lessee  becomes  tenant  at  wfll*  44L 

on  the  shares,  effect  of,  317. 
Lbqacibs,  ademption  of,  667-671. 

ademption  of,  by  romoval  of  subject  dt  668L 

ademption  of,  deoionstratiTe,  671. 

ademption  of,  general,  670. 

ademption  of,  special,  66^ 
Ijbbl,  malice  is  inferred  and  need  not  be  aUsfted,  M 

publication  of  tmth,  36. 
Lbn,  agister  has  none,  522. 

for  services,  definition  of  general,  02SS. 

for  services,  definition  of  special,  622. 

for  services,  employee  not  entitled  to,  623b 

for  services,  not  assignable,  ^623. 

for  services  of  artisan  or  tradesman,  622. 

for  services  of  bailee  for  hire,  622. 

for  services,  possession  onsen tial  to,  623. 

livo^y,  stable  keeper  has  none,  622. 

l#AMt¥»n  WoMAK,  acting  as  sole  trader,  713. 

alien's  wife,  when  may  be  treated  as  a/sme  sols,  710. 

choses  in  action  of,  assignment  of  by  hnsband,  677. 

ehoees  in  action  of,  attachment  of  in  snit  against  hnsband,  Ml 

ehoees  in  action  of,  award  on  in  ikvor  of  hnsband,  682. 

ehoees  in  action  of,  gift  of  by  hnsband,  677. 

chosss  in  action  of,  hnsband  by  reducing  to  posseswoi 

67& 
ehoees  in  action  of,  interest  of  husband's  cnditon  in,  688L 
choses  in  action  of,  payment  of  to  husband,  679. 
choses  in  action  of,  reducing  to  poasessiop  by  huabaad, 

677,  678»  681. 
ehoees  in  action  of,  voluntary  transfer  of  by  huabaad,  680L 
eontrscting  of,  as  t^/eme  doie,  700-713w 
disabilities  of,  and  their  object,  700. 
husband  of,  being  banished  or  civilly  dead,  700L 
husband  d^  having  abjured  the  realm,  700. 
may  contract  as  a  feme  sole,  when,  700. 
ntvenionary  intersst  of,  when  husband  can  not  UTilgn,  680L 
trsated  as  feme  sole,  when,  700-714. 
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IfoBTUAOB,  giving  power  to  seQ  and  to  bay  otfa«r  property,  Mb 
rents,  when  paes  by,  121. 

Navioabli  Biynui,  ownership  of,  58w 

right  of  fishing  in,  59. 
NoLLB  pROSiQnit  oonrt  can  not  direot*  866i» 

when  may  be  entered,  365. 

FABTHXiumzp,  Judgment  on  confession  by  one  partoer  only,  47L 
Patmxnt,  by  receipt  of  note,  for  lees  than  the  wbolodabl^  96L 

In  bills  of  suspended  bank,  440. 

new  note,  when  deemed  a,  48. 
PUuoiNO,  fraud,  covin,  and  false  reprasentatioo,  604^ 

verification  of,  need  not  be  in  exact  words  of  statate»  401. 

BanfiOATiON  by  owner,  of  entry  made  on  hia  land  by  aiiotfa(Br< 
BacuPT  may  be  contradicted  or  explained  by  paiolv  08. 
Bims,  when  pass  by  deed  or  mortgage,  121. 

SlBYiOBS,  agister  has  no  lien  for,  522. 

artisans  have  liens  for,  522. 

bailees  for  hire  have  liens  for,  522. 

liens  for  are  of  two  classes,  522. 

liens  for  at  common  law,  522,  523. 

liens  for,  employee  not  entitled  to,  623. 

liens  for,  not  assignable,  523. 

liens  for,  poesession  essential  to,  523. 
SiATun  OF  Frauds,  promise,  difference  betWeea  origioal  and  ooJIalfa^  ML 

promise  to  pay  the  debt  of  another,  153. 
ScATUTB  ov  Limitations,  return  of  non-resident^  what  is,  1801 
Stuebts,  power  of  legislature  to  authorise  railroad  in»  210i 
SuBKTT,  right  of  to  remedies  of  creditor,  458. 

TOBSS,  infant  s  liabUity  for,  242. 

TBJJBfTEEa  of  corporation,  when  personally  responaibla  on  nota^  OOl 

Wm»  bill  in  equity,  when  bound  thereby,  800. 

Joinder  of  in  mortgage,  effect  of  on  dower,  303i 

mortgage  by,  of  separate  estate,  302. 

when  may  be  treated  as  fane  solet  700-714. 
Will,  publioation,  neoessity  and  sufficiency  of,  20OL 

witness*  want  of  recollection  not  fatal  to^  280l 
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ABATEMENT. 
8m  Pxjudino  and  FHAonoi»  2,  7t  8^  88w 

AOOORD  AND  SATISFACTION. 

L  Wbdub  Cbiditob  Rsokives  in  Full  Satisfaction  ov  hib  Dm,  the  noli 
of  » third  penoQ,  for  a  snin  lees  than  is  due  to  him,  it  ii  a  good  aooord 
and  satiifaotion  to  bar  a  suit  for  the  balanoe,  and  to  ii  the  reoeiTing  of  a 
1m8  sum  than  is  due  in  satiifaotion  of  the  whole,  before  the  debt  is  dne. 
Brtx^  V,  WhUe,  05. 

t.  AoooBD  AND  Satisfaction  procured  by  the  debtor's  wiUfnUj  misrepresent* 
ing  or  suppressing  any  material  fsct  in  the  statement  of  his  a£birs,  are 
▼oid;  and  eren  a  sealed  release  based  thereon  will  be  set  aside  in  equity. 
Stt^fford  y.  JSooon,  386. 

I.  MOBAL  ObUOATION  TO  PaT  THE  ReSIDUK  OF  A  DEBT  DnOHABGBD  BT  AO* 

OOBD  AND  Satisfaction  does  not  exist,  and,  therefore,  a  promise  to  pay 
■oeh  resldae  can  not  be  enforced  by  action;  such  obligation  ezlBts  when 
a  debt  is  discharged  by  the  provision  of  some  positiYe  law,  and  not  by 
tbe  aot  of  the  parties.    Id. 

ACXX)UNT. 
See  Pbobatb  Goubtb,  2-0. 

ACTIONS. 

1.  Aonov  BOB  NoN*PKBiOBMAN0B  OF  DuTT  Can  be  sostained  only  by  tbe  pe^ 
son  to  whom  the  daty  was  dae.    Ortffg  ▼.  Orcttqford,  789. 

Si  Ummgn.  OF  ChUBCH  CAN  NOT  MAINTAIN  AcTION  AOAINBT  OkB  DmUBB- 

nro  him  in  his  devotions  there,  by  making  loud  noises  in  talking,  singings 
and  the  like.    Oioen  v.  /TenfiMm,  481. 

!•  Whkbe,  in  Assumpsit,  Acts  Stipxtlatkd  to  bb  Donb  abb  Sbvbbal,  though 
stipnlated  for  by  one  contract,  sn  action  lies  for  each  sneoessive  breach. 
Perry  v.  Harrington^  98. 

€*  AocEFTANCB  OF  Ordkb  TO  Pat  Cbbtain  Sux  OUT  OF  F1B8T  MoNBT  belong- 
ing to  the  drawer,  which  the  acceptor  shoold  receive  from  a  oertsin  fond, 
binds  the  latter  to  pay  on  reasonable  demand,  from  time  to  time,  as  tbe 
money  is  received  by  him.    And  judgment  agsinst  the  aooeptor  lor  one 

breach  of  his  contract,  in  not  paying  a  part,  is  not  a  bar  to  another  aetioQ 
Am.  Dxa.  Vol.  XXXTII^M 
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OB  aiioUMr  Imaohf  In  not  pAjing  on  demand  a  tetlMr  loiii  wueiwd  hf 
Um  altar  tba  eommeneoment  of  the  fint  action.    /dL 

See  Bxaounova,  11;  Jtmoiaam,  1ft. 

ADEMPnOK. 
See  Wixxa,  6-& 

ADVERSB  POSSESSION. 

L  AufWEBMB  PosBBnov.— Bktbt  uhdse  Color  ov  Tixlb  mns  as  Aooom* 
FAniD  by  anoh  acts  of  ownership,  that  the  reaaonaUe  pfeanwiptinn  i» 
that  the  owner,  who  knew  of  them,  moat  have  nndentood  that  a  olaim 
advene  to  hie  own  is  asaerted,  to  oonstitate  adTerse  posnession.  ^aifay 
V.  CfaHeton,  lOa 

t.  Idbm .— Whbbb  ▲  Dbkd  OoxTsn  Two  T&Aon,  to  one  of  whioh  alone  th» 
grantor  has  title,  an  entry  npon  and  ooeapation  of  that  tnot  will  noi 
operate  a  ^^iseeisin  of  the  owner  from  the  other.    I<L 

S.  Idbm.— To  CoNsnTDTBADYKBSBPoasBBSXOH  there  most  bean  aofeoal  poa> 
session  of  some  part  of  the  Und  of  the  owner  agsinst  whom  the  possessioa 
is  invoked.    Id, 

€»  Uu  OF  Land  of  common  with  Mavt  Othebs,  who  Claim  no  Tosm 
Thxriio,  there  being  nothing  to  distingnish  the  nse  of  the  claimant  frosa 
that  of  the  others,  will  not  oonstitate  adverse  possession,  thoa^  the  aota 
of  nser,  had  they  been  exolnsive  in  the  claimant,  might  hsRre  been  soA* 
oient.    7(2. 

IL  Xntbt  bt  Onx  Of  SsvxBAL  Co-HsiBs  ov  Onx  Dting  in  Aovxbsb  Poa* 
8H8I0N  of  land,  immediately  npon  the  anoestor's  death,  inores  to  tho 
benefit  of  all  the  heirs,  and  where  he  conveys  to  a  stranger  who  enten 
and  remains  in  possession  nntil  the  completion  of  the  statatory  period 
after  the  original  entry  by  the  ancestor,  the  adverse  possession  is  thereby 
oontinaed  and  gives  a  good  title  under  the  statate  of  limitations.  Orqftm 
V.  TattaAam,  472. 

See  DiBBKBiN;  Easbmbnts,  3;  'Statotk  or  Ldotatiobb. 

AGENCY. 

L  Principal's  Dxath  Rbvokbs  Aobnt's  AuTHOBmr  instantiy,  and  acts  of 
agent  done  after  the  principal's  death  in  ignorance  of  that  fact,  and  in 
good  faith,  are  void.     Bigs  v.  Gage,  559. 

t.   AUTHORITT  GONVIDED  TO  JUDQMBNT  AND  DISCRETION  OF  AgSNT,  whethCT 

private  or  pablic,  imports  personal  tmst  and  confidence,  and  can  not  be. 
subdelegated  by  such  agent.  Lyon  v.  JeromB,  271. 
t.  Canal  Commissionbbs  can  not  Delboatb  to  an  engineer  or  other  subor* 
dinate  the  authority  conferred  upon  them  by  statute  to  enter  upon  landa 
of  citizens  and  take  and  use  their  property  '*  as  they  may  think  proper^ 
in  constructing  the  canal,  that  authority  being  disoretionaiy  in  its  nature; 
and  an  engineer  entering  upon  land  and  taking  materials  for  the  con* 
struction  of  the  canal  without  the  express  direction  of  the  oomndssionera 
is  liable  in  trespass.     Id, 

4.  AUTHOBITT  OF  AN  AOBNT  TO  CaBRT  ON  TKB  BU8INB88  OV  A  MaNXTFACTCH- 

INO  Company  does  not  esftend  to  the  right  to  pledge  or  mor<^;age  ita 
machinery  and  buildings.    Despatch  Line  v.  BeQamff  MJg,  Co,,  203. 
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li  Hon  EzBOcnxD  sr  ait  Aonrr  or  a  GoBPOKAnoN  in  his  own  name  and 
dgned  "A.  B.,  Ag*t  eto.,**  ii  the  note  of  the  oorporation,  if  it  wm  in- 
tended as  sach,  and  the  anthority  of  the  agent  extended  to  the  exeen- 
tUm  of  notes.    Id, 

•i  An  iMSTAUiauiT  umnB  Skal  Exiovtid  sr  ah  Aanrr  which  might 
operate  as  a  writing  withcwt  seal»  will  be  so  treated  if  neoeossiy  to  gi^eit 
Talidi^becaose  of  a  lack  of  anthoritj  npon  the  part  of  the  agent  to  bind 
his  prindpal  by  deed.    Jd, 

7«  AoaDmro  Bmsmras  AaiSDro  tbom  a  Oomt&aot  ov  an  UNADTHOBinD 
AoiNT,  ratifies  the  contract  if  it  is  one  capable  of  ratification  by  pavoL 
Thns  receiving  and  retaining  the  oonsidenition  of  an  nnanthoriied  morl* 
gige  of  personal  estate,  ratifies  it    Jd. 

•i  Batiuoation  OF  AN  AoT  IS  BquivaIiInt  to  a  precedent  anthority.    /dL 

••  Razhigation  ov  an  Aai  must  bb  in  thb  Pabsioitlab  Mox>b  or  tem 
neceanry  to  confer  an  anthcvity  to  perform  it»  in  the  first  Instaaoe.    /dL 

lOi  FowBB  or  AnoBNBT  TO  GoLUMT  A  Dkbt  d  Bbvosxd  bt  Bbazh  of  Iha 
principaL    Gale  t.  Tapptm,  IM. 

See  Banks  anb  Banxino;  JStnanKL,  8. 

ALIENS. 

L  A  Ghild  Bobn  nr  FdBBiaN  Pabxb  of  pamti  iHio  wave  originally  resi- 
dents of  New  Hampshire,  and  who  were  married  in  Hint  state,  is  not 
necessarily  an  alien,  nor  will  the  presnmptioii  that  he  is  be  indn)ged» 
OampbeUr.  WaOaoe^  210. 
S:  AuBN  OuMMATrmo  a  Gbdcx  kxbb  is  amenable  to  oor  criminal  law,  im 
whatever  manner  he  may  have  entered  oor  tsrriteey.  PeopUr*  MeLetd^ 
328. 

AMBIGUITIES. 
SeeBynxBNOB,  8|  8L 

AMENDMENTS. 
8aa  BnoDnom^  8;  Jubombntb,  5;  Plbadino  anb  Fluoraaii  1^  10^  IC 

AFFLIGATION  OF  PAYMENTS. 
See  Patxbnt,  4-6. 

ABBITRATION  AND  AWABD. 

L  AwABD  n  NOT  Final,  though  Signed  and  Sbalbd  and  read  to  the  parties, 
where  the  arbitrators  retain  the  award  in  their  own  heads,  with  a  view 
of  hearing  any  objections  that  the  parties  might  make,  and  weighing  and 
deciding  them.    Byan  v.  Thompson,  680. 

t.  Bisxbvation  ov  Powxb  to  Rboonbidxb  a  Charox  against  the  plaintiff  doee 
not  vitiate  the  award.    Id, 

S.  MiSTAKX  IN  AwABD  IN  BioiTiNO  Datb  OF  SUBMISSION  does  Bot  invalidate 
the  award.    Id. 

4.  DxuTKBTOvAwABDNxxDNOTBBAvxBBEDinadeoUrationontheawaid. 
Id. 

0.  EXJBUUTION  AND  DbUYXBT  OV  AN  AWABD  DXFXND  UPON  THB  BviDXNOB, 

when  the  qnestiozi  is,  whether  an  award  of  a  prior  or  that  of  a  snbse- 
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qaeat  cbte  shall  prevail;  and  in  such  caae  a  demnrrer  to  a  deelamtioii 
on  the  prior  award,  on  the  ground  that  there  is  "no  snch  award,"  oaa 
not  be  sustained.    Id. 

6.  Dbclabation  Need  not  Sit  oxtt  thx  Wholx  Awabo.    Id, 

7.  Statotx  of  Limitations  oon  kot  Bab  ak  Action  upov  ait  Awabd  wM 

oommon  law,  though  made  npcm  a  parol  sahmissioD,  the  award  and  not 

the  snbmisaion  being  the  proper  f oondation  of  the  action  in  soeh  oaaa. 

Rmh  V.  HOI,  483. 

See  Equitt,  8. 

ASSIQKMENTS  FOR  BENEFIT  OF  ORBDITOBS. 

1.  AflUONVXNT— DbBTOB  HAT  GONTXT  HIS  PBOPEBTT  IN  T&UST  tO  paj  fall 

creditors  in  fall  or  in  unequal  portions,  provided  he  reUnquishet  aQ  con* 
trol  over  it,  stipulates  for  no  benefit  for  himself  or  family,  and  b&cty  ap- 
propriates it  to  the  payment  of  his  debts.   Oaz»am  v.  PoynU^  745. 

St  Ak  AssioinflENT  vob  thx  Bknifit  ov  Cbxditobs  is  Invalid  if  it  give  the 
trustees  power,  from  time  to  time,  to  vary  and  depart  from  the  order  of 
settlement,  and  to  pay  in  full  or  in  part,  by  comi«omiBe  or  otherwise 
the  debts  of  the  assignor,  beoause  it  permits  him  to  set  his  creditors  at 
defiance,  and  compels  them  to  bid  against  one  another  for  the  &vor  of 
being  paid  their  debts  or  a  part  thereof.    Id* 

S.  Pbopebtt  of  Dkbtob  which  Vests  in  his  Assionxb  undxb  Stat.  1888» 
o.  163,  is  that  only  which  he  had  at  the  time  of  the  first  publication  of 
the  notice  of  issuing  the  warrant  to  the  messenger.  And  therefore, 
where  a  mortgage  was  made  by  the  debtor,  which  was  recorded  before 
that  time,  but  after  the  assignment  was  made,  it  will  be  good  as  against  the 
other  creditors,  and  the  mortgagee  will  hold  the  property  mortgaged,  as 
against  the  aasigneHS.   Briggs  v.  Parkauun^  89. 

ASSIGNMENTS  OF  OONTRACia 

L  AssiONifXHT  ov  A  Debt  TO  Bboomx  Dux  on  thx  CoMPuenoN  of  a  Job  of 
work,  or  at  the  expiration  of  a  term  of  service,  is  valid,  and  a  garnish- 
ment thereafter  made  ia  ine£fectnal.    Paiyne  v.  Moiyor  etc,  qflfcbUe,  744. 

2.  AocxPTANCX  BT  THX  Payob  07  AN  AssiONMXNT  OV  A  Cladc  IS  unneces- 
sary.   Id, 

Z,  Lktteb  ov  Attobney  Authobizino  thx  Attobnxt  to  Rbcxitk  and  Rx< 
cxiFT  VOB  Dxbt  due  to  the  constituent  from  a  third  person,  which  con- 
tains a  clause  stating  that  the  letter  is  an  assignment  of  the  debt,  will 
be  considered  an  assignment  thereof,  although  it  is  not  in  terms  irrevo- 
cable, and  does  not  expressly  authorize  the  attorney  to  receive  the  money 
to  his  own  use.    Weed  v.  JeweU,  115. 

4.  Debtob  may  Lawvullt  Assign  his  Futubb  Eabninos  to  one  of  his  cred- 
itors, and  if  the  employer  thereupon  agrees  to  pay  to  the  aasignee  ha 
can  not  afterwards  be  charged  as  the  trustee  of  the  assignor  in  a  process 
sued  out  by  another  creditor.    Id, 

See  MoBTGAoxSy  7;  Nxootiablx  Instbumxnts,  5;  Vxndob  anb  YmnmE,  10. 

ASSUMPSIT. 
See  AoriONB,  3;  Landlobd  and  Txnant,  12;  Statutx  ov  I^mrations,  9l 
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ATTACHMENTS. 

1.  AnoBNKT  MAT  BB  Gaknishsd  vor  Money  IN  HIS  Hands  ooUeoM  for 
the  ezeontion  debtor.    Mamn  v.  Bvford^  601. 

Si  Gabhishu'b  Answxb  SnmcixNTLT  Admits  Indxbtidnsss  to  th«  eaoeoa* 
tioQ  debtor  to  authorize  judgment  against  sach  gamiaheet  even  thaiii£^  it 
contains  no  express  admission,  if  it  states  facts  showing  snch  indebted- 
ness to  exist.    Id, 

t.  Wbit  ov  Ebikob  Joikino  Gabnisheb  and  EzxGunoN  DxBTOB  brought  to 
reverse  a  judgment  discharging  the  garnishee  is  irregular,  but  if  no  ob- 
jection be  made  to  such  misjoinder,  the  defect  is  waived.    Id, 

4k  Iv  Answxk  ov  Garnishee  Shows  that  a  Third  Person  Claims  tb^ 
debt  or  some  interest  therein,  sach  third  person  should  be  cited  to  appear* 
Payne  v.  Maiffcr  qfMcbUty  744. 

0.  Tritstbe  Process  Lies  onlt  vor  Debts  Rbooverablb  bt  thb  Defend- 
ant against  the  trustee  at  law.  A  debt  contingent  upon  the  satisfac- 
tion of  a  mortgage  not  satisfied  can  not  be  attached.    Hoyi  v.  8vo\ft^  580» 

9.  The  Answer  and  Admission  of  One  Partner  upon  Process  of  Gar- 
NI8BMBKT,  where  both  have  been  regularly  served  with  process,  will  bind 
the  other.    Anderson  v.  Wanz^^  170. 

7.  To  Prove  that  Attaghbcent  was  made  on  Writ  which  is  Lost,  a  per^ 
son  who  saw  the  officer  sign  his  return  thereon  is  a  competent  witness^ 
and  it  is  not  necessary  that  the  officer  himself  should  be  called,  although 
he  is  within  the  process  of  the  court.     NeUon  v.  BoyiUony  148. 

8b  A  Receiptor  of  Attached  Ppopertt  mat  Bring  Trover  against  on« 
who  takes  it  out  of  his  possession  having  no  color  of  right.  Thaiffer  v. 
JTttteAMWon,  607. 

9.  RbUBF  IBOM  A  FORTllCOMINO  BOND  CAN  NOT  BB  OBTAINED  On  the  gZOUld 

that  the  levy  therein  recited  is  fictitious.    Mead  v.  Figh^  742. 
See  Assignment  of  Contracts,  1,  4;  Trespass,  3. 

ATTORNEY  AND  CLIENT. 

L  Bmplotmbnt  07  AN  ATTORNEY  IS  PROVED  SUFFICIENTLY  by  hii  acting  as 
such  for  the  plaintiff  and  being  recognized  as  acting  in  that  capacity  on 
the  records  of  the  court.    SmaUwood  v.  Norton,  30. 

9:  Attorney  should  Defend  against  Replevin  Process  to  recover  goods 
seized  on  an  attachment  sued  out  by  the  attorney  on  a  judgment  obtained 
by  him.    Id, 

9.  Plaintiff  in  Rsplevin  Bboomino  Nonsuit,  the  attorney  for  the  attach- 
ment creditor  should  move  for  a  judgment  for  a  return  of  the  property 
levied,  and  for  a  failure  to  do  so,  in  consequence  of  which  the  chiim  is  losl^ 
the  attorney  is  liable  for  negligence.    Id. 

€»  In  AcnoN  against  Attorney  for  Neoligbngb  in  failing  to  move  for  m 
Judgment  for  a  return  of  the  property  when  the  plaintiff  in  replevin  has 
been  nonsuited,  the  attorney  can  not  show  that  the  plaintiff  in  replevin 
was  the  real  owner  of  the  property.    Id. 

IL  AXTOBNEY  AT  La  W  IS  LIABLE  FOR  HIS  NeOLBCT  TO  BRING  SuiT  Upon  a  nottt 

deposited  with  him  for  collection,  notwithstanding  he  may  have  honestljf 
believed,  in  the  exerdae  of  his  best  judgment,  tiiat  a  suit  would  piova 
unavailing.     Cox  v.  Livingsion»  486b 
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•i  NoTs  Placid  in  thk  Havss  ov  as  Attobhst  at  Law  is  praomed  to  be 
lor  the  pfarpoae  of  oommeiiciiig  an  action  thereupott  lor  ita  ooUootloa* 
whethflT  from  his  knowledge  of  the  debtor's  ciroomstuioes  he  msydeoM 
■oeh  action  adyisaUe  and  expedient  or  not.    /d. 

7*  Mbasubx  or  Damaoes  in  an  AcnoN  AOAnm  an  Atiobnxt  at  Law  for 
neglect  to  sae  upon  a  note  given  him  for  ooUeotion,  is  the  sum  thai 
might  hare  been  reoovered  of  the  maker  if  a  suit  had  been  oommenoad 
and  proeecated  to  jndgment.    Id, 

9k  AlTOENKT  WtTNEBBINO  A  DUD,  OR  THB  SlONZNO  OV  AN  AVBWKB,  OT  ailj 

other  fact,  may  be  required  to  testify  oonoeming  the  same.    Oooate^  t. 
^VmnaAO;  287. 
fL  AnoBHST  BXDio  Abkkd  whxtbkb  he  WAS  Pbisbnt  when  ah  Aoooun 
Stated  was  Signed,  and  when  and  where  it  was  signed,  and  who 
present)  can  not  properly  refose  to  answer  on  the  groond  that  the 
is  in  the  natora  of  a  privileged  oommanioation.    Id. 

Ml  SUBPOBNA  DirCES  TbOUK  upon  an  ATTOBHST  to  PbODOCB  PAnEBS  of  Ui 

disnt,  need  not  be  obeyed.    Id. 

IL  Aon  AND  Transaotions  ov  a  Client,  Done  dt  the  Psibenob  ov  mm 
Attorney,  may  be  testified  to  by  the  latter.    Id, 

UL  Puvilbqsd  Relation  op  Attorney  and  Client  ezistB  lor  lawful  par- 
pQsss  only,  and  the  former  may  be  required  to  disclose  a  criminal  design 
confided  to  him  by  the  latter.    Id, 

UL  Whether  Communication  u  PRiviLBasD  is  lor  the  coui  to  dedda  Idm 

14^  Attorney  Called  by  hd  Client  to  Witness  a  Bu8ine8s  TRANaAoriov 
between  the  latter  and  a  third  person,  is  not  privileged  Irom  leslifyhig 
to  what  he  there  saw.    Id, 

Ift.  Attorney  can  not  be  Required  to  Testivy  what  was  the  State  of  m 
written  instrument  when  first  exhibited  to  him  hy  his  dient,  or  whether, 
when  he  first  saw  an  acconnt  in  the  hands  ol  his  client,  the  evidence  cf 
settlement  was  indorsed  on  it.    Id, 

Ub  Conhdehtial  Communications  between  Attorney  and  Cueht; 
whether  oral  or  written,  oonoeming  the  matter  to  which  the  retainer  re- 
lates, are  not  to  be  disclosed  in  oonrt,  nnless  the  client  waives  his  priv- 
ilege.   Id, 

17*  Attorney  can  not  be  Required  to  Produce  a  Paper  nor  to  Dibolosi 
iXB  Contents,  when  it  was  deposited  with  him  by  hie  client.  He  may 
be  required  to  testify  oonoeming  its  existence,  and  whether  it  is  in  his 
possession,  for  the  pnrpoee  of  aathorizin^  the  adverse  party  to  give  parol 
•fidenoe  of  its  contents.    Id, 

See  Payment,  2. 

AucnoNa 

1.  Where  uton  a  Sale  at  Auction  ov  Numerous  ArtwHiEB  of  personal 
propel  t^  the  purchaser  is  given  the  option  of  chooeing  from  a  quantity, 
a  specific  amount,  the  privilege  being  sold  as  successive  "choices,**  it  be- 
comes incumbent  upon  the  purchaser  to  make  his  choice  forthwith.  He 
can  not  take  advantage  of  his  own  neglect  to  do  so  to  avoid  hie  liabili^ 
upon  the  purchase.    Cq/man  v.  Hampton^  511. 

&  Tmouoh  in  an  AonoN  against  a  Vendee  to  recover  the  sum  due  upon 
a  sale,  the  usual  mode  of  ascertaining  the  measure  of  dsmsges  where 
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Hmm  has  betn  m  rmtkU,  ia  the  diffMWiM  beftwoan  the  price  finteffiwad 

and  that  for  which  the  gooda  weie  ereotoally  aold,  yet  the  Jury  aie  not 

boimd  hy  thia  mode  of  eedmation  if  they  can  dlacover  any  othw  move 

agfeeaMe  to  the  troth.  Id. 
%  Balm  at  Auonov  or  Kumsboub  Abehoub  or  PntaovAL  FBorwaait  oon> 

atitntaa  bat  one  entire  oontnot  though  the  artiolaa  are  aepaiataly  atraok 

off  at  different  pricea.  Id, 
A,  MncAKB  BY  AuonoNxm  in  EzmaiNa  tbm  Ymwa^  Kaio^  will  be  aat^ 

leofeed  hi  eqfoi^.    Pugh  v.  CfkeaaMim^  414. 

AUTBBFOIS  CX>NVIOT. 
See  GBOfnrAL  Law.  A. 

BATTiMRNTa 

L  A  Bailki  mat  Dint  bib  Bazlor'b  Titui  by  ihowiiv  that  the  l»tt» 

obtafaeil  powoawon  of  the  gooda  eithor  frandukntly,  torfeiovalyt  or 

lehmioiialy.    King  t.  Bkhards,  430. 
Si  IiiAUUTT  or  Baxux.— One  who  at  the  owners  leqneat  takaa  a  diHe  in  m 

aolky,  ia  liable  for  injnry  to  it  oecaaloiiedby  Ua  want  of  eotnmaii  pff«> 

dance.    (hrpmUtr  t.  Bnmeht  687. 

8eeLiSN8»  2. 

BANKRUFTCT  AND  INSOLVENOT. 

1.  PkKnmiTO  Pat  a  Dkbt  DiaoHABoxD  sr  BANKBunor  and  the  lik%  nMl 

be  apeoiany  pleaded.    Sk^crd  ▼.  Badm^  368. 
%  OomiuNiaATiON  to  a  Stbanonb  or  an  Intint  to  Pat  a  Dkbt  wliioh  baa 

been  diadhaigad,  ia  not  avalkUe  to  the  creditor  aa  a  promiae  to  pay  hfan 

anohdabt.    Id. 

BANES  AND  BANKING. 
fiAaiw—  0r  ^  Bank  bab  no  Authositt  to  iNDosai  KnooTiABLn  PAnm 
bald  by  it^  for  the  pnrpoee  of  transferring  the  intereat  of  the  bank 
tbwein,  or  lor  any  other  pnrpoee  than  to  facilitato  the  coHeofcion  of  Iha 
■Ola.    JlHal  V.  ilUoe,  227. 

See  Paticxnt,  2;  UaAOx,  1, 8. 

BABBATBY. 
See  Insusancb,  4. 

TOLLS  OF  CBEDIT. 
See  Conbtitutional  Law,  10. 

WLXR  OF  EXCHANQB. 

•aa  Vmobabu  IsannrMiNTSp  6-8,  18;   PABTNnaHip.  1|  ScAvon  at 

FftAui»,7. 

BONA  FIDE  PUBCHASEBS. 
See  MoBTOAon,  4,  6;  Niootiablb  Inbtbumbntb,  IOl 
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BOND& 

L  br  Jem  abb  Sitsbal  Bon>»  a£l  Obuoobb  amm  PftoraiPAL  DnaoBS*  at 
bttweB  tha  oVUgonand  obUi^eaSy  though  m  between  each  other  they  mj 
hftve  the  righte  and  xomediee  leBnltmg  from  the  relation  of  principal  and 
iiiretjp.    NwicoiMt  v.  KUmt,  74. 

%  SlATDTlPBOTISIONBnQUIBINOACoURTTOpABaUFOHAXiLOlVICIALBOHIM, 

tiiat  have  been  received  by  the  derk  dozing  vacation,  at  the  next  term, 
and  approve  of  or  reject  the  same,  ie  for  the  benefit  of  the  pnblic,  and 
therefore  a  f ailnre  upon  the  part  of  the  court  to  comply  therewith,  ia  no 
defenae  to  an  action  upon  the  bond,    t/bnes  v.  iSKofe,  180. 

IL  BaoBPnoN  Aim  Ditshtxoh  ov  an  Oitioial  Bohd,  without  objection,  for  a 
eonaiderable  length  of  time,  by  an  officer  who  is  reqnired  hy  law  to  paaa 
npon  it,  ii  mfficient  evidence  of  hie  acceptance.    Id. 

4  WBBBn  A  Statutb  Bibsoxs  Bonds  ro&  thb  Pubuo  Benxptt  to  be  made 
payable  to  the  governor  or  other  fnnctionary  having  l^gal  anoceaaion,  the 
office  ia  ^^  naree.  and  the  anoceaaor.  whether  deeoribed  eo  noaijae  either 
in  the  atatnte  or  bond,  or  not»  n^iy  ene  on  the  bond.  Pofifc  v.  Phammer, 
560. 

ib  Lr  Statutoet  BonMi  Supbuddkd  Gon]>ition8  not  impoaed  by  the  atat- 
nte may  be  rejected  aa  illegal,  and  the  conditiona  required  by  the  atatnta 
enforced.    /cC 

•i  BovnBzBOUTSDBr  Pi7BLio()ffiasE,notgoodaaaatattttoi7bond,mayba 
good  aa  a  voluntary  obligation  upon  which  an  action  can  be  mMinfadna^, 
Ooodrwn  v.  CarroU,  Mi. 

y.  D^KD  DxLzvsuD  TO  Sr&ANOSB  TOR  THB  Uu  OF  THB  Oujon  into  whoao 
hands  it  anbaequently  comee  ii  good  from  the  time  of  the  deltvery  to  the 
atranger.    Id, 

•i  Boin>AanansDBTTmiQBUonATTaBTiiaovTmPLBAiatbelniidof 
the  oUigora.    Id. 

•»  Flba  that  Bond  was  Obtainkd  by  Feaud  without  all^ghig  the  facta  oon> 
atftuting  the  frand  U  bad.     OUe§  r.jnmama,  W2. 

Ml  Flba  that  Bond  was  Madb  wrhout  Cqnsidebation  ia  good  in  auiim^^ 
/d 

IL  Flba  that  CVinbidbbation  ov  Bond  hab  Failsd  in  that  it  was  given  lor 
the  purohaieof  land,  but  that  no  title  or  covenant  of  title  was  then  or  after* 
warda  made,  and  that  the  plaintiff  can  not  make  title,  is  bad  becanae  it 
impliedly  admita  that  the  contract  ii  not  rescinded,  and  that  the  defend- 
ant  haa  poaseaeion.    Id. 

Sea  RiBUUTOBa  ABB  ADmNgiBATOBa,  l;OinoB8ANDOviiOBBai  2; 

UauBT,  2;  d. 

BOUNDABIBS. 

L  WBBBB  a  OOMIfXTTBB  TO  SbT   OVT  DoWBB  EuN  OVT  and  MaBK  ov  THB 

Obound  one  of  the  linee  which  they  intend  as  a  boundary  to  the  dower 
landa,  the  location  so  made  will  control  a  deacription  of  the  aame  Une^ 
by  ooursea  and  distancea  jnconaistent  therewith,  in  their  return.  OrUk^ 
T.  Bixb^,  226. 
t.  Katubal  Boundabdb  Ck>NTB0L  Nuhbbb  07  Agbbb,  eepedaUy  where  the 
number  ia  stated  with  a  "  more  or  less."    BtdUurd  v.  Ocppt,  561. 
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S.  Kxw  Tbial  will  bb  Gbaiitkd  Mokx  Rba2>ilt  fOB  Ebbob  xh  DaozDiiro 

QuxBTXOirB  ov  LooykXiON  of  boundary  lines,  inammch  as  saoh  qnestioiii 

are  legal  in  their  character.    Fdder  v.  BanneU,  545. 
C  Katubal  Boundabibs  Fbxtail  Exosft  whbn  thbt  abb  Envblofxd  nr 

Doubt,  in  which  case  artificial  marks,  thongh  of  inferior  degree,  will 

haTe  effect.   Id, 

Ab  SUBTBT  CaLLOTO  TOB  A  BOUVDABT  DbSIGNATBD  A8  **  DbAH  SwAMF,**  io- 

dndes  the  land  to  the  flowing  stream  or  corrant  of  the  swamp  where 
■oeh  ezistB,  and  does  not  extend  merely  to  the  external  line  of  the  low 
and  marshy  groand.    Id. 

See  EviDBNGB,  13. 

OAVEAT  EMFTOB. 
See  Vbndob  and  YwnoMt  Z. 

CHAMPERTY. 

Xr  IB  CHAMPxnouB  JOB  A  Tbxamt  to  sell  the  land  in  his  possessioa  at  aaj 
time  after  the  fact  of  his  disclaimer  is  known  to  the  landlord.  Buttard 
▼.  OoppBf  061. 

CITIZENSHIP. 

See  Aubnb. 

COMMON  CABBIER. 

L  Waqohxb  Cabbtzvo  Qoodb  fob  Hibb  is  Comh ov  Cabbiib,  though  thai 
is  not  his  principal  hnsiness,  bat  only  an  occasional  and  incidental  em- 
ployment.   Gordon  v.  Hutchinson^  464. 

t.  OoMHON  Cabbibb  IS  LiABLB  FOB  THB  Loss  OF  A  Paokaob  Containing 
goods  of  great  valne,  thongh  ignorant  of  its  contents,  nnleas^e  has 
limited  his  liability  by  a  special  acceptance.    i?e{/' v.  Jiapp,  628. 

&  FkAUD,  GABBLBSSNBaS,  OB  DbOBIT   OF  THE  OWNXB  OF  MbBOHANDISB  by 

which  a  carrier  is  misinformed  as  to  the  tme  character  of  the  contents  of 
a  package,  and  induced  to  regard  it  as  being  of  no  particular  value,  and 
to  become  lees  vigilant  and  attentive  in  regard  to  its  securit} ,  will  exonse 
the  carrier  from  liability  for  loss  of  the  goods,  it  appearing  that  the  pack- 
age was  broken  into  during  the  transit,  and  articles  of  great  value  taken 
therefrom.    Idm 

4  Sbippeb  is  not  Boun]>  Obdinabilt  to  DiscLoeB  THB  Valub  of  Gooimi 
shipped  in  packages,  unless  inquiry  be  made  of  him  by  the  carrier;  but 
the  shipper  must  not  employ  means  calculated  to  induce  the  carrier  to 
believe  the  goods  to  be  different  from  what  they  actually  are,  or  to  snp- 
prsss  inquiry  as  to  their  character  and  value.    Id. 

i.  If  A  Paokaob  Containing  Jxwxlbt  bb  IiABEr.BT>  "  Glass,**  the  label  will 
be  presumed  to  have  been  intended  to  apprise  the  carrier  of  the  true  na- 
ture of  the  goods,  and  to  dispense  with  the  necessity  of  additional  in- 
quiry.   Id. 

•i  Oomtoy  Cabbtbbs  abb  Liablb  fob  Loss  Abibinq  bbfobb  Dbliykbt.  This 
principle  was  applied  to  a  case  where  the  goods  in  question  arrived  at 
their  destination  at  sundown  Saturday  evening,  but  were  not  delivered, 
the  plaintiffs  declining  to  receive  them,  it  being  so  late,  and  directing 
them  to  be  placed  on  a  sideling,  where  they  remained  until  Monday 
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loekad  in  tha  eui,  to  whieh  dahmdmatik  had  tha  h&fi  «m  lam 
befcwM&aatoxdftjiiightaadMoodajmofBlii^    Ayisv.  IFMK 

8m  YwaaoB,  2;  UsAax,  a. 

OOKFLICr  OF  LAWS. 

!•  Ocnnuor  or  L4wa.^ViuDiTr  ov  a  Coinnuor  is  to  be  dstenidaad  hy  tito 
hsw  of  the  plaee  where  it  was  execated,  and  in  the  abeenoe  of  an  ezpnaa 
or  neoeaniy  nnderatanding  that  the  oontraot  is  to  be  elaewheie  pacfoiined* 
the  place  of  perf  ormanoe  is  pmnmed  to  be  the  plaoe  of  exeoation.  iUb- 
homae  v.  Jtamaa/y,  417. 

&  Dmbtou  18  KOT  Bound  to  TsHDn  PsaioMfAiKm  wobovt  tsb  8e4tb 
where  there  ia  no  atipnlation  in  r^gaid  to  the  plaoe  of  perfonnanoe.   Id. 

8  TnLAWovTHiFoBnM  wHEUAComnAiosiBBCADa  goreniaitooblfia- 
lioB.    Xfone  T.  LtviUkm^  769. 

See  JuDOMaim»  14;  Statdti  of  Ijhitatioi,  i^ 

CONSIDERATION. 
See  Bonwy  10^  II;  OMnBAon,  S. 

OONSTABLBS. 
See  ExnoDTKom^  17, 18^  21»  21. 

CONSTITUTIONAL  LAW. 

L  Qmun  09  AoDauaAL  PBiyxuwBSTo  a  GoBPOEAXioir  d  hot  a«  IvTAniNi 

ov  Tm  OoiiTBAOT  betwesD  it  and  cabeeribera  to  ito  o^iiftal  atook*  al- 

thongh  the  amount  for  which  the  atockhdlderwaa  fonnariy  liahle  may  bo 

t^pveby  incroaaed.    Chraf  v.  Mommgakeia  If.  Co.,  600. 
&  OMmnTDTiOKAL  Ldutatioh  ov  Powxbto  PABa  Law8  iMPAIBIirO  Obuoa- 

nov  ov  GoircRAOis  baa  ref eranoe  to  dixeot  and  not  to  manfy  oonaa- 

qnential  invaaiona  of  it.    IdL 
IL  Obuoation  ov  Contbaot  18  HOT  Tmfaibw)  bt  a  Law  which  merely  Taiiea 

ito  oonaeqoenoea  withont  ohanging  the  eaienco  and  chanoter  of  the  eon* 

traet,  or  altering  the  nature  of  the  obligation  created  by  it.    Id* 
4  Act  18  HOT  UHOQAWFiTUTioNAL  whiob  remoyea  a  limitation  impoaed  by  m 

prior  act  of  incorporation  npon  the  power  of  a  corporation  to  inonr  m 

debt    Id. 
IL  Uhrbd  States  mat  Sub  ih  thsib  owh  Naxb  on  anotoindaiaed  to  them, 

whether  it  ia  negotiable  in  form  or  not.     UfiiUed  StaUa  v.  WhUe^  874. 
8i  Thb  Scats  mat  Bbsbbve  thb  Biort  to  Exboittb  akd  Sbbtb  PBOOHi 

in  any  territory  which  she  may  cede  to  the  United  Stotea.    StaU  t. 

Dimiek,  107. 
7*  Ah  Aor  Ebtabushzno  a  Couhtt  is  Uhoohmtitutiohal  where  the  bona- 

dariea  do  not  contain  the  nnmber  of  aorea  preaoribed  by  the  constitation. 

Bradiey  v.  Cotmnwmonere,  663. 
8i  Quo  Wabbanto  is  thb  Ck>MM0H  Law  Modb  of  redressing  an  aril  like  that 

of  seeking  to  establish  a  coonty  under  an  onconstitotioiial  act;  bat  now 

by  a  bill  in  chancery  any  one  aggrieved  may  enjoin  the  proceedinga.    Id. 
8.  Trb  DidBiOHs  ov  thb  Supbxmb  Coubt  ov  thb  Uhitbd  States  npco  all 

qnestions  involving  the  construction  of  the  constitation  of  the 
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gOTszniiMnt,  the  acta  of  coogreis  and  f ordgn  treatifls  made  in  pnnmanoc 
of  its  anthorityy  are  binding  npon  and  will  be  followed  by  this  ooort. 
VcFburkmd  y.  State  Bank,  761. 
lOi  Kens  lasuxD  bt  a  Bajtk  abx  not  "Bilui  ov  Crbdit/'  within  the  pio- 
hibitioD  contained  in  the  national  constitntion  against  the  emiaaionof  nuh 
billiy  by  the  respective  states,  thongh  the  state  is  the  sole  stockholder  in 
the  bank,  and  has  nnlimited  control  over  its  a£Eairs  through  its  leglala- 
tnre^  and  though  it  has  made  the  notes  of  the  bank  receivable  in  payment 
of  taxes.    Id. 

See  OoBPOBATXoica,  7;  EminaiT  Domain;  Habkas  Casarm,  & 

G0NTBACT3. 

L  Oewtbaoib  T0&  PxBVo&MANCB  ov  PBEtflOHAL  MANUAL  Labob»  rsqnurliig 
health  and  strength,  are  sabject  to  the  implied  condition  that  health  and 
strength  remain.    Dieheif  v.  Xtnscott,  66. 

&  Wbbbn  Paktt  Making  Oontraot  ior  PxBVOBMANiai  ov  Tkbm  ov  Wobx 
ii  prevented  from  entering  on  the  work  at  the  stipolated  time  by  an  act  of 
God,  and  the  dinbility  thus  prodnced  lasts  daring  the  greater  portion  of 
the  term,  he  will  be  excused  from  performing  the  work  during  the  re- 
mainder of  the  term.    Id. 

S.  Ijbqal  Considxbation,  what  SufViouNT. — ^A  loss  or  damage  to  the  pron- 
Isee  is  as  good  a  legal  consideration  to  support  a  note,  as  a  benefit  to  the 
pronusor.    Chkk  v.  TVevett,  68. 

C  PuBCHASKB  IB  Entitlbd  TO  BiaoiND  a  contract  for  the  sale  of  real  estato^ 
if  such  estate  is  taken  from  him  in  ccnseqnenoe  of  an  incumbrance  made 
by  his  vendor  and  unknown  to  him  at  the  time  of  the  purchase.  GuBium 
V.  Bramch  Bank,  725. 

•i  BxoBT  TO  Sob  on  Indbntubb  ior  Bbnsvit  ov  Thibd  Pebson  i^  at  law, 
confined  to  the  parties  to  it;  the  benefidary  can  not  sue  on  it.  Rom  v* 
MUne,(M. 

4  Pabol  Gontbaot  vob  Bbnbiit  ov  Thud  Pebson  confers  no  rights  on  the 
third  person,  unless  there  has  been  an  executed  gift^  or  he  has  paid  m 
valuable  consideration.    Id. 

7*  AmuKFsrr  ia  Profbe  Bbmedt  to  Rbootbb  on  Ck>NTBAon  of  third  pa^ 
sons,  and  not  debt.    Id, 

•i  WbITTIN  CkniTBAOT  MAT  BB  AlABBBD  BT  SOBSBQUBNT  PaBOL  AOBBBMBNT, 

where  the  alteration  is  made  on  a  good  consideration  and  before  any 
breach  of  the  contract.  And,  in  An  action  for  a  breach  of  the  wiittea 
oontraot,  such  alteration  may  be  proved,  although  the  oral  agreement  be 
witilin  the  operation  of  the  statute  of  frauds.    Omiimmg$  v.  AmoU  15ft. 

See  UsuBT,  1. 

OOKVEBSION. 
SeeTBOYEB. 

OOPABCENEBS. 

See  CO-TBNANOT,  1. 

CORPORATIONS. 

L  Aon  OV  A  DiBBoroBOv  A  CoBPOBATioN  ABB  Valid  BO  far  as  the  interests  of 
third  persons  are  concerned,  though  he  ii  not  possessed  of  the  qualifier- 
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tionB  required  by  the  by-laws  of  the  corporation,  if  his  election  appear 
of  record  and  he  has  been  permitted  by  the  corporation  to  act  as 
director.    DespalbcK  Line  v.  Bellamy  Hfg,  Co.,  203. 

t.  Majoiutt  ov  thx  DntxcTOBS  or  ▲  Ck>BPOBATio>r  may  exercise  the  powen 
conferred  upon  their  body  by  the  by-laws  of  the  corporation;  but  this 
they  can  do  ooly  after  there  has  been  a  joint  consultation  at  which  all 
the  directors  were  present,  or  after  there  has  been  a  legolar  meeting  at 
which  all  might  have  been  present,  and  at  which  a  n^jority  did  meet 
and  act.    Id, 

S.  Act  Purportino  to  sb  the  Act  or  thb  Bqabd  or  Dikbctobs  of  a  corpora- 
tion is  presumed  to  haye  been  properly  executed,  but  the  preenmptkii 
may  be  rebutted.    Id, 

4i  AUTHORITT  to  CoNVET  THE  RkAL  EsTATB  Or  A  Ck>KP0]tAT[02r  ICAT  BS  OOV- 

RBBEO  BY  Votb  of  the  board  through  whom  its  bnslnesB  is  transacted* 
Id, 

A.  Thb  Act  or  a  Majoritt  or  thb  Dibbctobs  or  a  Ck>RPOBATToir,  to  be  of 
sny  effect  as  the  act  of  the  ooi^ration,  must  have  been  expressed  at  * 
regular  notified  meeting  at  which  all  the  directors  might  have  been 
present.    ElUoi  v.  Alboi,  227. 

A.  Lzhztation  or  Thbbb  Ybabs  Prbsgbibbd  roR  Actions  upoir  Statutes  by 
parties  aggrieved  to  recover  benefits  secured  thereby,  under  the  New 
Tork  statute  of  limitations,  does  not,  it  seems,  apply  to  a  bill  filed  by 
creditors  of  a  corporation,  under  a  provision  in  its  charter  to  charge  tha 
stockholders  with  payment  of  its  debts.     Van  Hook  v.  WhUhck,  240. 

7.  Debts  Created  Prior  to  PAsaAOB  or  Act  Discharging  Insolvent  Go&- 
fobations  and  their  stockholders  from  all  their  corporate  liabilities  upon 
making  the  assignment  therein  prescribed,  are  exempt  from  the  operation 
of  a  discharge  under  such  act,  because,  as  to  them,  the  act  is  unoonstitn* 
tional;  but  a  creditor  accepting  a  dividend  under  the  assignment  waives 
the  benefit  of  the  exemption  and  his  debt  is  barred.    Id, 

8l  Whbre  Act  Authorizes  Corporation  to  Erect  Dam  at  the  head  of  a 
harbor,  the  corporation  may  erect  a  dam  there  though  it  is  below  the 
highest  point  to  which  the  tide  usually  flowed.  Parker  v.  OrUUr  MUl^ 
dam  Co,t  56. 

9.  Provision  in  Act  that  Corporation  must  Build  ''on  thecr  owr 

Land"  does  not  limit  nor  designate  the  place  of  building;  its  intent  is  to 
prevent  any  inference  that  the  legislature  intended  to  authorize  the  cor- 
poration to  take  the  land  of  others  for  that  purpose.    Id, 

10.  Cakal  Comfant  is  not  a  Public  Corporation,  public  corporations  being 
only  political  corporations,  or  those  founded  solely  for  public  purpoees^ 
the  whole  interest  therein  being  in  the  public.  Ten  Eyck  v.  DtL  <6  R. 
Canal  Co,,  233. 

11.  Canal  Company  is  Liable  in  Damages  for  Overflowing  Lands  near 
to  but  not  adjoining  the  canal,  by  obstructing  the  natural  flow  of  streams 
through  such  lands,  and  its  charter  authorizing  the  construction  of  tha 
canal  is  no  justification.    Id, 

12.  Mistake  of  Corporate  Namb  in  Notice  to  Stockholder  calling  for 
payment  of  his  installment  of  an  assessment  does  not  vitiate  it.  Qrof 
V.  Monongalia  N,  Co,,  600. 

18.  Misnomer  of  Corporation  in  the  Pleadings  in  an  action  brought  by  it 
against  a  stockholder  to  recover  the  amount  of  his  assessment,  can  not 
be  taken  advantage  of  unless  specially  pleaded  in  abatement.    Id, 
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14.  COBFOBATIOK  GAV  NOT  COMMIT  A  CbZMX  OB  MiSDIMEAKOB,  DOr  by  MIJ 

positive  or  affimiative  aot,  as  a  corporation,  incite  others  to  do  so.    8tai$ 
T.  Oreai  Works  Mmng  4i  MJg,  Co.,  38. 

lA.  WhXN  CbIMB  or  MiSDXMSANOB  is  CoMMITTSD  UNDXB  Ck)LOB  OV  COBVO- 

BATB  AuTHOBirT,  the  individuals,  and  not  the  ooiporation,  should  be 
indicted.    Id, 

10.  COBPOBATION  CAN   NOT  BB  INDIOTBD  FOB  A  KUISAKOB  fOT  obstmotiqg  B 

navigable  river;  in  such  a  case  the  remedy  is  against  those  persons  bj 
whose  prooorement  the  nnisance  was  erected.    Id, 

See  OoHsrTrrunoNAL  Law,  1;  Plsadiko  and  Pbaoxiob,  2, 4,  5;  Sxatoib  m 

Fbaihmi,  4;  Watbbooubbbs,  8. 

OOST& 

Co8n  Inoubbbd  bt  a  Ovabdian  in  an  action  to  determine  the  ralidity  of  a 
deed  aifocting  the  property  in  which  his  ward  has  an  interssti  are  to  be 
paid  oat  of  the  property  of  the  ward.    Ramtaif  y.  JoffeSf  AM 

See  BxBounoMB,  18,  21,  22;  Tbnbbb,  2. 

CJO-TENANOY. 

L  Wkbbb  an  Estate  DBsaBNiw  to  Sxvxbal  they  are  ooparoensn»  witboat 
reference  to  the  question  whether  they  are  males  or  females.  Camfbdl 
y.fTa^Zaee,  219. 

2.  Ir  Onb  Tbnant  in  common  Sbll  thb  Common  Pbopebtt,  his  co-tenants  may 
adopt  the  sale,  and  all  the  co-tenants  may  join  in  an  action  therefor  in 
assnmpeit  for  goods  sold  and  delivered.    Pvinann  v.  fTise,  309. 

S.  BxoLuaiyB  Possbssion  bt  Onb  Tenant  in  common  and  Rboeift  ov  tbb 
Bents  and  Pbofitb  of  the  common  land  for  a  great  length  of  time,  is  not 
sufficient  to  create  a  legal  presumption  of  the  actual  ouster  of  a  co- 
tenant.    BoUon  v.  HamiUony  609. 

4.  Whether  an  Ousxeb  Results  from  such  Possession  and  ocoupanqr  is 
a  question  of  fact  to  be  determined  by  the  jury.    Id, 

8m  Advbbbb  PoBBBBBioNy  4;  Ddbbibin,  %  3;  Landuxbd  and  Tikabt»  1,  2^ 

4,  6;  TAxanoVf  1. 

COUNTIEa 
See  OoMirriTUTiONAL  Law,  7;  Judombnts,  12^ 

COVENANTS. 

L  Indefendent  Coybnantb— Where  a  Day  is  Fizbd  for  the  Payment 
OF  MoNST,  which  is  to  happen  before  the  performance  of  that  which  is 
the  consideration  of  the  payment,  the  covenant  for  payment  is  inde- 
pendent, and  may  be  enforced,  though  there  has  been  no  perfonnance  of 
the  consideration.  Within  this  rule  an  agreement  to  pay  an  installment 
of  the  purchase  price  of  land  is  independent  of  the  covenant  of  the  vend- 
or to  convey  the  title  after  the  entire  purchase  price  has  been  paid. 
OoUman  v.  Bowe^  164. 

2.  Idem. — Equitt  will  not  Enjoin  thb  Collection  of  an  Installment 
of  the  price  due  on  a  sale  of  landsj  the  title  to  which  is  to  be  made  by 
warranty  deed,  after  the  entire  price  has  been  paid,  upon  the  ground 
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that  the  yendor  hai  no  title,  wHere  the  Utter  hae  heea  guilty  of  bo  fam^ 
mad  the  vendee  hae  not  been  evicted  from  the  tnMst  sold.  Id, 
t.  Ibt  Acnov  lOR  Bbxach  ov  Oovxir aht  ov  Ssmor  the  defendant  ma j  offsr 
in  evidence  deeds  to  himtelf  aufaeeciiient  to  hia  deed  to  plaintiff  to  da> 
feat  the  action,  as  these  deeds  innre  to  the  plaintiff  by  virtoe  of  tlia  gea* 
Sfal  covenant  of  warranty  in  his  deed.    Baxtar  v.  Bradlmrff,  49. 

4b  WBIBlPABTTA0QUIBIsTiniXArnBCk>inrSTANCSWITHOxirERAL  Wabp^ 

mAXTT,  the  title  thns  aoqnixed  inures  to  the  benefit  of  his  grantee*  and 
the  grantee  then  has  no  right  to  elect  whether  or  not  to  r^eot  the  title* 
Id. 

Ik  Damaosb  abs  Nominal,  tbovor  Wabbamvob  had  vottbx  Trlk  wiien  he 
made  his  conveyance,  if  before  recovery  against  him  he  has  obtained  the 
title.    Id. 

t.  YnmoB  BrOmBivaioSniL  Air  Bbtaib  virtually  represents  that  it  la  or 
shall  be  unimpaired  by  any  act  of  his,  and  free  of  inoombfancea  created 
by  himself.    CfuUmm  v.  Branch  Bimk,  725. 

7*  OovaiiAim  abs  lNDBPBn>Kirr,  if  by  their  terms  the  time  of  perfwrnanea 
of  one  is  so  fixed,  that  it  is  to  happen,  or  may  happen,  before  the  perfonn* 
ance  of  the  other.  Thos  if  a  day  certain  is  fixed  for  the  payment  of  money» 
bat  no  day  is  mentioned  for  the  execution  of  the  ocmveyance  of  which  it  ia 
the  consideration,  an  action  may  be  maintained  for  the  m<mey,  thoogh 
tlie  deed  has  no^  been  executed,  and  though  there  has  been  a  demand 
made  for  it.    Sayre  v.  Oraig,  757. 

%t  Whxbb  a  Ck>YiKAifT  goes  (mly  to  a  part  of  the  consldaraticn  of  another 
covenant^  and  its  non-performance  may  be  paid  for  in  damages,  the  latter 
covenant  is  independent  thereof,  and  an  action  may  be  maintained  tfasrsea 
withoat  avenring  performance  of  the  first.    Id, 

See  Lahdlobi)  aitd  Tknaht,  S,  11;  Salh^  S. 

CRIMINAL  LAW. 

L  Boui  TBAV  iHBfonaorr  must  Nboativb  BzaBPnom  nr  Bxasvcb  does  boI 
apply  to  a  caae  where  the  charge  preferred  ex  natmta  rei  oonciasively 
imports  a  negative  of  the  exceptions.    Siate  v.  Price,  81. 

iL  Laboint  of  Abticlbs  BsLONonro  to  DiFfSKntT  Owmbbs,  if  at  the  same 
time  and  place,  constitutes  but  one  offense.    LorUm  v.  State,  179. 

!•  Labobnt — ^Thb  Fikdxb  or  a  Pockbtbook  Coittainino  Bauk  Bells,  but 
having  no  mark  on  or  about  it,  by  which  the  name  of  the  owner  could  be 
ascertained,  can  not  be  convicted  of  larceny,  though  the  book  was  im- 
mediately demanded  by  the  owner,  and  the  finder  denied  having  it  and 
concealed  and  fraudulently  converted  the  bills,  unless  it  further  appears 
that  the  finder,  when  he  acquired  possession,  knew  who  the  owner  waa» 
or  had  the  means  of  identifying  him  ttutanter  by  marks  on  or  about  the 
property.    People  v.  CogddL,  297. 

4b  DismrcnoN  bstwbkn  Mitbdeb  nr  Sboond  Dbobee  and  ICAiraLAVOHXBB 
is  that  malice  is  a  necessary  ingredient  of  the  former,  while  in  the  latter 
it  is  wanting.    Slaughter  v.  Ccmmonweallh,  638. 

&  Whkbb  Dbcsased  Madx  an  Assault  on  Pbisoneb,  and  the  latter  shot 
and  killed  him,  not  in  consequence  of  the  passion  produced  by  the  aa» 
sault,  but  on  account  of  a  previous  malice  and  determination  to  kill  him» 
the  crime  is  murder,  and  not  manslaughter.    Id, 
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C  Oovnonov  bbiobjb  Jusxiob  ov  Psacob,  aitd  PrauroBiiAiraB  ow  QsacvmscM 
Imfooid,  oonstitate  a  bur  to  ■&  indictment  for  the  Muno  offense,  although 
the  Jndgment  npon  which  the  sentence  wai  rendered  wee  so  defective 
that  it  would  have  been  reverted  on  error.    OommomomUh  t.  Lcmdt  139. 

Bee  AiJjQn»  2;  OoBroBATXOBS,  14-16;  Habbas  Cobpub,  1-4,  6;  IznPAiror,  3s 
LrrauunoxAL  Law,  11, 12;  14, 17»  18;  Jubt  abd  Jubobsi  ^****^i*ff 

ABD  DiVDBOB. 

DAMAGES. 

§m  AnOBHBT  ABD   OUBBT,    7;   AvonOBS,   2;  OOTBBAB«|  6f    BAIiBI^   ii 

Ybbdoe  abp  Ybbbbb,  7, 11|  WAsenoouBSBiy  1. 

DA1I& 
See  WAZDOOUBtM^  S. 

DEBT. 

deeJUB0MBB1%l& 

DEOEIT. 

L  Obqbs  wiu.  bov  Lib  bok  Faxab  BBPBBBBBBAznmB  wImm  the  pleiallff 
hj  reaeonihle  diUgoooe  could  have  infionnad  hfaiaelf  of  tiia  troth  of  the 

&  Wkbbb  Ybbdoe  MiiiBBPBBBiBiB  Yajlom  OF  Labb  lying  in  a  neighbotiqg 
eosnly,  tha  YMMlae  can  not  maintain  an  aotloa  for  deceit  though  ha  liaa 
the  laadt  aa  ha  has  it  in  hie  power  to  aaMrtsin  hi  ^alna.    /dL 

DBC3LABATI0NS. 
Sea  BriDBBOiy  11-11. 


L  SSBOOllOBOFDBBDABDDBUyBBTTBBBBOVTOBBOnnBlortfcapaipoee 

of  rtgietratlont  without  deliveiy  to  the  grantee,  yesti  no  title  In  him*  and 
nothing  paasee  therel^.    Samaon  v.  Thornton,  135. 

%  Dbbo  of  Land  Ezboutkd,  Aokmowledoed,  ahb  Dbuvbbbd  to  Thibb 
Pbbsob  to  be  by  him  deliyeied  to  the  grantee  after  the  grantor's  death, 
when  so  delivered,  takee  effect  as  from  the  date  of  the  ftrst  deUveiy,  and 
diTesta  the  estate  of  the  grantor  as  from  that  time,  /bster  ▼•  Mtm^fiM, 
164. 

3.  A  QuncLAiM  DsBD  m  Psbfobmanob  of  Comtbact  to  Givb  Good  TnLs, 
if  the  Tender  had  the  title.     Pugh  ▼.  Cheaoddine,  414. 

4i  WhsbbDbkd  IS  SxALXD  AND  Deliviebxd  AS  AN  Esobow  to  the  party  himself 
to  whom  it  is  made,  bat  to  become  the  deed  of  him  who  sealed  it  on  cer- 
tain conditions,  the  deliyeiy  is  absolute,  and  the  deed  sliall  take  effect 
preeently  as  liis  deed,  and  the  party  is  not  boond  to  perform  the  condi- 
tions.   Hiekt  ▼.  Ooode,  677. 

iw  Idim— Whbbb  Dbkd  on  its  Facb  is  not  Gokflbxb,  bat  reqairee  some 
farther  act  to  ezecate  it,  delivery  of  it  to  the  party  to  whom  it  is  to  be 
made  is  not  abeolnte,  and  it  remains  in  his  hands  sabjeot  to  the  perform" 
ance  of  the  act    Id, 

C  A  Bboqbdbd  Dbbd  is  hov  of  Itsslf  Evidbbob  of  tha  grantor'a  title 
PoUor  V.  Woihbum.  615. 
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7.  HimimTT  must  n  Fbotkd  other  than  bjvecitali  in  a  deed  of  reoeiit  daH 
in  order  to  famiah  a  foundation  for  title  to  land.    I(L 

A.  Whibb  Qrahtob  Bissbybs  Bight  ov  Inobxss  avd  Eobess  vbbouqh  a 
Gats  or  panage  way  aboat  five  feet  in  width,  for  oaixying  and  reoany* 
log  wood  or  any  other  thing  to  and  from  an  adjoining  hoooeof  the  grantot; 
thii  amoonto  to  the  reservation  of  the  right  of  a  suitable  and  oonvenienft 
passage  for  the  purposes  indicated,  but  does  not  definitely  determine  tba 
exact  width  of  the  passage  way.  And  if  the  grantor  and  those  who 
claim  under  him  have  used  suoh  passage  nearly  in  conformity  with  tha 
terms  of  the  reservation,  they  will  be  deemed  to  have  held  under  tba 
reservation,  not  adversely  thereto,  and  they  will  be  limited  by  its  tenna. 
Atkm$  V.  Bardman,  100. 

t.  Where  DofSNsioNs  ov  a  Wat  Bbsebvbd  abe  not  Bzpbbbsxd,  but  the 
object  of  the  reservation  is  expressed,  the  dimensions  must  be  inferred 
to  be  such  as  are  reasonably  sufficient  for  the  aooomplishnient  of  that  ob- 
ject   Id, 

10.   OWNXB  OF  LaVD  OVKB  WHICH  HIS  GbAMTOB  BbSEBVXD  A  PASaAOE  WaT 

may  cover  in  that  way  by  building  over  it,  provided  he  leave  a  space 
high  and  wide  enough,  and  sufficiently  well  lighted,  to  answer  reaaonably 
well  the  purpose  for  which  such  passage  way  was  raserved.  Id, 
11.  Where  Grantob  in  ComrEniro  Tenement  Amoinino  his  own  expreesly 
stipulates  that  his  grantee  shall  not  erect  any  building  neaxer  to  the 
grantor's  than  a  certain  prescribed  limit,  such  stipulation  will  not  prevent 
the  grantee  from  building  a  tenement  higher  than  the  old  one,  although 
by  so  doing  he  may  lessen  the  amount  of  light  and  air  coming  to  the 
windows  of  his  grantor.    Id, 

Baa  Apvebse  Poanssioy ,  2;  Boundabies;  DnssiaiH,  1, 2^  BQonr*  10;Bro^ 

nx^  1;  Ezpbotanoieb;  Lisns»  ft. 

DEEDS  OF  TBX7ST. 
See  Dower,  1-8;  Mobtoaobb,  9L 

DELIVERY. 

See  ABBmuzunr  and  Award,  4,  5;  Common  CabbddhIv  6|  DniM,  It  4, 5| 

Sales;  Spboifio  Pebvobmance,  & 

DEMAND. 
SaaKiooffEaBUiLnrERUMBNTS,  19;  Subettbhip,  10;  Tboteb;  Uaacn^  % 

DEVISES. 
See  Wills,  a 

DISSEISIN. 

1.  Deed  ov  Disseisee,  whilb  the  Disseisin  is  bull  SvesutinOk  oonveya 
no  title.    Parker  v.  Prt)prie<or«,  121. 

2»  Disseisin  of  One  Co-tenant  bt  Anotheb,  What  Amounts  to.— Where 
one  co-tenant  conveys  the  whole  estate,  and  the  grantee  records  the  deed 
and  enters  into  open  and  notorious  posoeflyion,  claiming  title  to  the  entira 
estate,  this  will  amount  to  a  disseisin  by  such  grantee,  of  the  other  9^ 
tenants      ^d 
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SL  a  Dmmoft  PuBCBAflDro  ibom  a  Oo-rKSAJn  can  not  be  ooited  b y  a  oo- 
tanant  until  ha  oommita  aome  diaaeiaiD  of  the  pUinti£    Homm  v.  FuMttt 

68a. 

See  Plbadiho  and  Pbactiob,  17,  18. 

DOMICILE. 
1.  DoKioiLi  ov  A  MiKOB  Child  IS  AT  THE  DoMiciLi  OF  ITS  Pabxstb  during 
their  life-time,  and  ahoold  the  mother  Borvive  the  father,  the  ohild'a  doini- 
eile  f  ollowa  that  of  ita  mother  during  her  widowhood.    School  Dhneion 
y.  Jaimu^  626. 

%  DOMICILB  OV  A  GUAKDIAN  IB   NOT   KlGSBflABILr  TBI   DoiOaiUi   OV   BOB 

Wabd.    Id.  

DOWER. 

I.  Dkibasbd  Mobtoaoor's  Wife  is  Entitlxd  to  Down  nr  Sxjbplub  onl j  of 
the  prooeeda  of  the  mortgaged  premises,  after  paying  the  mortgage  debl 
and  ooetaof  forecloenro,  where  she  has  joined  in  a  mortgage  of  hia  land 
for  hia  debt,  and  the  land  has  been  sold  on  foreoloenre,  and  can  not  claim 
dower  in  the  whole  prooeeda  against  judgment  creditors  of  the  husband; 
but  her  interest  in  the  reaidne  is  free  of  any  charge  for  the  oosta  of  a 
reference  to  determine  the  rights  of  the  erediton  therein.  ITowfeif  y. 
Bradford^  300. 

%  Dbd  of  Trust  is  Supxriob  to  Bioht  of  Dowrr,  when  it  ia  giyen  to 
aeoure  the  payment  of  the  purchase  price.     YTketUley  ▼.  OaUiMta^  854. 

S.  Bight  of  Dowxr  whbrb  Pbopkrtt  Sold  under  Trust  Deed  would  at- 
tach to  the  huaband'a  ahare  of  the  proceeds  after  the  debt  secured  was 

paid.    Id. 

See  Boundaries,  1; 

DRAFTS. 
See  Kbootiable  Instrumenis,  2. 

EASEMENTS. 
1.  OwREB  OF  Estate  in  Fee  in  which  Another  has  an  Easement  baa 

atill  all  the  beneficial  use  which  he  can  have  consistently  with  the  other's 
enjoyment  of  such  easement.    AlHns  v.  Bordman^  100. 

%  One  oan  not  Enter  on  Land  of  Another  to  Repair  a  Drain  running 
from  the  former^s  house  through  the  latter's  lot,  where  the  drain  was 
made  by  the  former  owner,  who  conveyed  both  lots  by  different  deeds 
executed  simultaneously,  without  mentioning  right  of  drainage  through 
the  lot»  and  where  another  drain  from  said  house  may,  with  a  reasonable 
outlay,  be  constructed  without  passing  through  said  lot.  Johnson  ▼. 
Jordan,  86. 

tb  Bioht  to  Run  Drain  through  Another's  Land  can  be  created  by 
actual  use,  only  where  such  use  has  been  adverse,  peaceable,  uninter- 
rupted, and  ocmtinued  for  a  period  of  twenty  yeara.    Id. 

See  Deeds,  8-11. 

EJECTMENT. 
In  BjBoncENT  Defendant  hat  Show  Title  out  of  PLAnrriFrs,  thoai^ 
he  does  not  connect  himself  with  it,  if  he  did  not  enter  under  them. 
Bloom  V.  Burdick,  299. 

See  Judgments,  9,  10,  13;  Partition,  2;  Statute  of  Limitations,  4 
Am.  Daa  Tox..  XXZYn-a 
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EBONENT  DOMAIN. 

teAsa  MAT  AnBOFBZAXi  Flu>PXBTr  for  paUlo  me  on  maUog  doe 

piitinn,  bat  ohi  not  appropriate  it  to  a  private  nee  eoDoept  hy  tin 
owiier^  oooeent.    Ten  B^  ▼•  Dd.  ^  R.  (kmal  Cb.»  289. 

BQUTTY. 

!•  Sqmrr  will  jtot  Bzrjonr  a  Judgicxiit  at  Law  upon  any  gEoand  wbidi 
•ithflr  was  triad  or  mi^t  bare  been  tried  at  law.   EmermmY.UdaU,flOL 

B.  Rgoirr  will  IvmnuiB  wbere  a  perty  bae  failed  of  an  opportanitj  to  pre- 
•ent  bis  defense  by  accident,  mistake,  or  frand  of  tbe  opposite  psrty^  or 
iHmkb  tba  ground  of  defense  was  of  an  equitable  ebaraoter.    Id, 

%*  AwABD  WILL  Bs  SiT  ASiDi  IH  Bquttt  f or  partialis  or  oomption  of  tbe 
arixtrston,  or  perbape  wbere  the  perty  knowingly  bas  presented  a  floti* 
tkNU  daim.  Id, 

4i  KifluuTios  DxBioB  CLAnnHO  that  hi  BA8  vov  wax  GBBinnD  on  the 
ezeontion  for  a  oertain  snm  collected  by  gsmishment  from  one  of  bJa 
debtofs,  cen  not  have  relief  in  eqni^  nnlees  it  satis&Mtorily  appears 
that  the  creditor  is  attempting  to  coerce  payment  a  seoond  time.  Aber* 
cnmbie  ▼.  JrfUMB,.721. 

iw  PoBOBAflEB  n  Emtitlkdto  Bausr  nr  Bquitt  ov  thb  Qsuocvd  orFkAnD, 
although  he  bas  taken  a  covenant  from  bis  yendor  which  oows  the  pre- 
else  injury  sustained.    Osflnw  y.  Branch  Bank^  725. 

C  Biusr  in  Bquitt  will  bs  Givxir  a  Pitbghaskb  ov  Lavds  against  hie 
obligation  to  pay  the  purchase  money,  if  it  appear  that  he  hc^ds  under  a 
conveyance,  with  covenants  of  warranty,  that  he  has  been  evicted  by 
title  paramount,  and  that  his  grantor  is  insolyent»    Id, 

T*  VkAUD  ON  THB  Pabt  o  V  THB  V  BNDOB  may  entitle  the  vendee  to  relief  in 
equity,  as  wbere  the  former,  beiQg  aware  of  a  defect  in  the  title,  ocmcealed 
it  from  the  latter,  or  suppressed  an  instrument  by  which  an  incnmbnmce 
bad  been  created.    Id, 

%*  Pabty  Bntrlbd  to  BsLisr  nr  Equitt  thouoh  Bxmbdt  at  Law  Ex38X% 
iriiere  on  account  of  a  mistake  in  drawing  up  the  instrument  intended  to 
secure  the  remedy,  it  is  not  as  full,  adequate,  and  completeas  the  one  con- 
templated by  the  parties.    Netoeomer  v.  KUne^  74. 

%^  Wbbbb  wobd  ''Dollabs"  was  Omitrd  fbom  Bill  Sinolx,  by  mistake, 
so  that  a  party  was  deprived  of  the  spedfio  seouri^  intended  to  be  givea 
therein,  he  will  be  granted  relief  in  equity.    Id, 

IOl  BouiTr  will  not  Aid  Gbantbb  in  Dbsd  which  ib  Fbaudulbnt  in  fac^ 
and  would  therefore  be  declared  void  in  a  oourt  of  law  as  against  tbe 
grantar*a  creditors,  because,  though  absolute  in  its  terms,  it  was  really 
intended  merely  as  seonri^  for  a  debt  not  exceeding  one  fifth  of  tba 
oonsideration  expressed,  and  the.grantee  can  not  maintain  a  bill  against 
a  creditor  of  the  grantor  subsequently  purchasing  the  land  on  exeontioB 
on  hii  own  Judgment^  to  have  snob  deed  declared  a  securi^  for  tbe 
amoont  really  due,  and  to  subject  the  premises  to  payment  thereol. 
Jfoors  V.  TVirboN,  701. 

U*  Ko  OiHXBAL  PBiNdFLB  IN  Rbqabd  TO  MuisiFABiovsnm  csn  be  «x-> 
tvaofead  from  tbe  caees;  on  the  one  band,  multiplicity  of  actions  is  to  be 
avoided,  and  on  the  other  hand,  the  blending  in  one  suit  of  diatiaot  Mid 
ineongrnons  daims  and  liabilities.   t/oAnson  v.  Brown,  608. 
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U.  A  BuL  n  Bad  loift  MfrunvABiousNBflB  which  joiiis  m  partftet  defcnd«it 
A  pMrkaer,  the  Ann  of  which  he  is  a  member,  fhe  serenltnutees  to  whom 
they  have  separately  avigned  property  in  tmet  for  the  benefit  of  orod- 
Iton,  and  the  creditori  reepeotively  affected  by  the  deeds  of  tmet   IcL 

]!•  PSAOTicnoKBiMUBBSBVOBMniAiVABicuginBSS.— Ontheraitainingof 
demurrer  for  mnltifarioaaneas,  the  complainant  may  dinniia  as  to  thosa 
whose  joining  made  the  bill  bad,  and  proceed  as  to  the  rsst    Bat,  if  ha 
appeals  withont  so  doing,  the  appellate  conrt  on  snstaining  the  lower 
oonrt  cen  only  dismiss  the  bill  without  prejudice.    Id, 

Bm  AOOOBD  AlTD  SATISrAGTION,  2;  AuCTIOirB,  4;  GOYENAMTB,  2;  HuaBAHi^ 

AHD  Wnrs,  2,  8,  6;  Judomkitts,  15;  Pabtnxbshif,  6;  Subbttship,  4^ 

y  BnX>R  AND  y  BNDBB,  2. 

ESCROWS. 
See  DxEDfl,  2,  4,  fi. 

ESTOPPEL. 

I.  OoNVSTAiroB  BT  MoBTQAOOB  AND  MoBrTOAOBB.— Where  the  morligagee  joina 
with  the  mortgagor  in  a  deed  conveying  the  mortgaged  premises,  togethev 
with  a  smaller  parcel  owned  by  the  mortgagee  in  severalty,  the  deed  con- 
taining a  covenant  that  the  premises  are  free  from  incumbrances,  ha 
will  be  estopped  to  assert  his  mortgage,  the  deed  making  no  exception  d 
it,  and  he  not  giving  the  purchaser  notice  that  he  claimed  any  title 
Durham  v.  Alden,  48. 

&    EraOFPBL.— AOKNOWLBDOMBNT    OF   SUFTIOIBNOr    OF   ADTH0BIT7   OF   AJf 

AoBHT  to  make  a  demand  does  not  estop  the  party  from  afterwaids  show- 
iqg  that  the  authority  was  revoked,  when  the  demand  was  mads^  by  tha 
death  of  the  prindpaL    OtUe  v.  Tappant  194. 

See  JuDOMBNTS,  2;  8. 

EVICTION. 
See  yBNBOB  AND  Vbndbb,  4b 

EVIDENCE. 

1.  OouBS  JuDioiAXXT  Kno WB  WHAT  A  BiLU ABD  Tablb  IS,  and  that  it  is  not  a 
taUo  at  whioh  faro  is  usually  played.    StaU  v.  /Vice,  81. 

%  Btibbnob  of  iDBMTnr  OF  A  Pe^n  itfon  whom  Dbmavd  of  Patmbmv 
has  been  made  with  the  maker  of  a  note  is  sufficient,  if  it  appear  that  a 
demand  was  made  at  the  latter^s  office  upon  a  person  who  acknowledged 
his  signature  to  the  note,  appeared  familiar  with  the  transaction,  and 
placed  his  refusal  to  pay  upon  the  ground  that  there  had  been  trouble 
about  the  note;  though  the  party  presenting,  not  knowing  the  maker,  ia 
unable  to  testify  positively  that  the  demand  was  made  upon  him.  Oah 
y.  Tappan^  194. 

tb  Pabol  EvxDBNOB  NOT  Admusiblb  TO  ExFLAXK  Patbmt  Ambiouitt.  ^Tsie* 
eoflier  v.  KUne^  74. 

4,  Pabol  Evidxncs  of  Contintb  of  Bill  of  Rzohanob  is  admisdhle  ia 
•a  action  against  the  executors  of  the  drawee  for  refusing  to  accept  it^ 
allsr  notice  to  them  to  produce  it,  though  they  deny  having  received  it» 
where  it  appears  to  have  been  left  with  the  testator  and  is  not  shown  ta 
have  been  returned.    Ketmody  v.  Oeddet,  714. 
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ft.  (hr  Plba  of  Forxxb  Reoovbbt  Pabol  Evidencc  is  admiasible  to  ahow^ 
that  on  the  trial  in  ejectment,  the  title  was  not  litigated,  or  to  establiib 
the  identity  of  the  land.    Parks  v.  Moore,  589. 

6L  Iir  SVOH  Cask  Jubobs  on  the  former  trial  may  testify.    Id, 

7.  Parol  Evidjlncs  is  Admissible  to  Explain  a  Regeift,  and  to  show  to 
what  demands  it  was  meant  to  apply.    Brooks  v.  White,  95. 

A.  Whjebb  Laxouaoe  of  Deed  is  Defective  ok  AMsioaous,  it  is  compe- 
tent, in  order  to  show  what  the  parties  probably  meant,  to  prove  the 
local  position,  the  relative  situation  of  the  estate  granted  and  of  that  re- 
served, and  also  the  manner  in  which  the  grantor  himself  used  it  when 
owner  of  the  whole.    Atkins  v.  Bordnum,  100. 

t.  DooKBT  OF  A  Justice  of  tue  Peace  is  the  Best  EvmsNCEof  the  proceed* 
ings  had  in  an  action  before  him,  and  of  the  nature  and  caose  thereof, 
and  parol  evidence  is  not  admissible  to  vary  or  contradict  it.  Ci^lnum  t. 
HampUm,  511. 

10.  Eyidbnce  of  Claim  aoainst  which  Statutory  Time  has  run  is  admissi 
ble,  because  the  plaintiff  may  produce  other  evidence  taking  it  oat  ol 
the  operation  of  the  statute,    fhiney  v.  Cochran,  450. 

11«  Dbolakations  of  a  Geamtob  in  Possession  are  not  admissible  todefea* 
the  grantee's  title,  where  such  declarations  were  not  of  a  character  explain- 
ing or  qualifying  the  possession.     Carpenter  v.  HoQUter,  612. 

12.  DaoLA&ATioNs  of  a  Tenant  in  Possession  against  his  Interest  ace 
evidence  against  a  party  claiming  under  him,  but  his  dedarations  after 
he  had  parted  with  his  interest  are  not  admissible.   FMer  v.  Amnett,  545. 

VL  Declarations  of  a  Party  after  a  Conveyance  of  Land  by  Hoc 
respecting  the  location  of  a  boundaiy  line  are  not  admissible  sgainsl 
his  successor  in  interest.     Id, 

14.  Secondary  Evidence  may  be  Given  of  Contents  of  Paper  which  has 
been  superseded  by  execution  of  a  new  agreement  between  the  parties 
thereto,  touching  the  same  subject-matter,  where  the  party  to  whom  it 
was  surrendered  makes  affidavit  that  he  has  made  diligent  search  for  it^ 
but  can  not  find  it,  and  that  he  supposes  it  to  have  been  destroyed. 
Orienlbal  Bank  v.  Haskins,  140. 

1ft.  Attestation  of  Clerk  to  Transcript  of  Judgment  of  Another  Statb 
is  sufficient  under  the  act  of  congress  of  1790,  if  it  complies  with  the 
form  prescribed  for  the  court  where  the  proceeding  was  had,  and  the  cer^ 
tifioate  of  the  presiding  judge  is  the  only  evidence  of  such  compliance^ 
JlieBae  v.  Stokes,  608. 

18b  Clerk's  Certificate  that  Records  have  been  Transferred  by  Law  to 
his  court  from  the  court  in  which  the  judgment  wa^  originally  recovered, 
appended  to  a  transcript  of  a  judgment  of  another  state,  together  with 
the  presiding  judge's  certificate  that  the  attestation  is  in  due  form,  is  suf- 
ficient evidence  of  such  transfer  without  producing  the  law.    Id, 

17.  Statutes  whether  Public  or  Private  may  be  Proved  by  a  copy  of  the 
laws  in  which  they  are  included,  as  published  by  authority  of  the  legis- 
lature of  the  state  where  they  are  in  force.  Cray  v.  Monongahela  N,  Co., 
500. 

8ee  Attorney  and  Client,  8-17;  Deeds,  6, 7;  Fraud,  1;  Fraudulent  Con- 
VEYANCES,  1,  2;  Judgments,  9,  13;  Marriage  and  Divorce;  Neooti- 
ABLE  Instruments,  16-17;  Probate  Courts,  6;  Replevin,  2;  Usage,  3| 
Wills,  5. 
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SXECUTIONa 

L  XuuuTiov  IflBUBD  AJKEBL  A  Ybab  akd  A  Dat  on  A  jadgma&t  whioh  htm 
not  been  revived  by  ackre  /aeiaa  is  but  voidable,  not  void.  MUeheU  v. 
Mvana,  109. 

iL  PcfBOHASXB  AT  A  8ax«i  vndeb  A  VoiDABLB  ExBOUTioK  will  be  protected. 
Id. 

IL  SzKTunoK,  ON  A  JuDGMBNT  AOADiOT  A  Gabnishsk  On  a  debt  not  yet  diie» 
ii  stayed  by  operation  of  law  until  the  debt  does  become  due,  and  there- 
fore the  judgment  need  not  be  accompanied  by  an  order  of  court  direct- 
ing the  stay.     Anderaon  v.  Wanaer,  170. 

4»  A  Levy  of  EzsounoN  is  Void  vor  Unoebtaiktt  when  made  in  the  fol- 
lowing words:  "  Levied  on  lot  No.  — ,  in  the  town  of  Greenville,  with  its 
improvements,'*  and  the  sale  conveys  no  title.    Brown  v.  Dickson^  560. 

0.  PoesBssiON  OF  A  Lbssbb  07  THs  Vbnbius  13  ALSO  That  OF  THB  Lattbb,  and 
the  equitable  estate  thereby  created  may  be  taken  in  execution  upon  m 
judgment  against  the  vendee.    Pugh  v.  Oood,  534. 

0.  PoTAToss  NOT  TET  Duo  FBOM  THS  Gbound  ABB  EzxMFT  from  exeoation 
under  a  statute  exempting  '*  necessaiy  vegetables  actually  provided  for 
family  use."    CaryetUer  v.  HerringUm^  230. 

7.  ExxMpnoK  Statute  is  Beksdial,  and  should  be  liberally  construed.    Id, 

8b  AXSNDMBNT  OF  SHBBJFF'S  EiTURN  80  AS  TO  ShOW  HO  PbOPIBTT  FoUND 

may  be  made,  and  when  made  relates  back  to  the  time  when  the  process 
was  returned,  and  authorizes  proceedings  against  indorsees  under  tha 
statute  of  Alabama.     Woodward  v.  Hairbin,  753. 

t,  Thbbb  is  no  Presumption  that  a  Sheriff  Returned  a  Writ  at  any 
time  prior  to  the  date  when  the  law  required  him  to  do  so.    Id, 

10.  The  General  Issue  is  Sufficient  in  an  AomoN  bt  an  Indorsee  againsi 
an  indoraer  to  put  in  issue  the  allegation  that  execution  had  been  re-> 
tamed,  no  property  found  before  the  suit  was  commenced.  A  plea  ia 
abatement  is  not  required  in  such  case.    Id, 

IL  DiffBMDANT  in  AN  BzEOunoN  CAN  NOT  SUSTAIN  AN  AonoNsgynst  s  mavw 
ahal  or  sheriff  for  failure  to  levy  the  writ  on  the  property  of  a  co-defend- 
a&t,  although  as  between  the  co-defendants  the  latter  was  principal  and 
tlie  former  surety.    Cfregg  v.  Crcnqford,  739. 

VL  An  BxBOunoN  is  not  Kept  Auve  in  the  sheriff's  hands  where  the  lattst 
pays  the  amount  thereof  to  the  creditor,  there  being  no  agreement  for 
the  purchase  of  the  debt.    HatrweU  v.  Wortham^  ISFJ2, 

IS.  If  A  Sheriff  have  a  Debt  against  the  Exeoution  Defendant,  who 
places  ptoperty  in  the  former's  hands  to  satisfy  the  executions,  the  sharill 
can  not  pay  his  own  debt  before  satisfying  the  writs.    Id, 

14  Fraudulent  Purohaskr  at  ExscfunoN  Sale  gets  no  title  as  against  a 
purshaser  at  a  subsequent  exeoution  sale  on  another  judgment  against 
tlie  same  debtor,  although  a  part  of  the  proceeds  of  the  first  sale  was 
applied  by  order  of  the  court  to  the  latter  judgment,  the  owner  thereof 
Mng  innocent  of  any  psrtadpation  in  the  fraud,    /butt  y.  MeFaHamt, 

4ffl. 
1ft.  Where  the  Judgment  Creditor's  Attornxt  Purghases  at  the  Bzb- 
ounoN  Sale,  the  purchase  will,  at  the  creditor's  election,  be  deemed  ts 
have  been  made  for  his  benefit;  but  this  election  must  be  exercised 
within  a  reasonable  time;  twen^-flve  months  is  too  long  a  time  to  walk 
Wade  y.  PeUibone^  408. 
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t  A.  OmoxB  Seluno  ths  EirmuB  Pbopxbtt  itndxe  ExBonrioir  ag»iost  on* 
co-tenant  thereof,  abuses  his  legal  authority  and  becomes  liable  as  a  tras* 
passer  ab  imttOt  although  in  making  the  levy  he  was  aathorized  to  take 
exclusive  possession  of  the  property.     WaddeU  v.  Cook,  372. 

17*  CSouKT  MAT  Gharos  THAT  THE  iNTEaENGK  TO  BB  Debivzd  £rom  an  aRWige* 
inent  between  a  constable  and  a  purchaser  at  a  sale  under  ezecutiouy  by 
which  the  latter  sgreed  to  settle  the  following  day  for  the  price  bid  for 
the  articles,  is,  that  the  intention  of  such  arrangement  contemplated  « 
delivery  of  the  goods  by  the  constable  at  such  time,  and  a  payment 
therefor  of  the  sum  bid,  by  the  purchaser.    Cqffman  y.  HampUm^  511. 

18.  Constable's  Costs  and  Charges  for  Ebbpino  thh  Pbopxbtt  up  to  tha 
time  stipulated  for  payment,  beccxne  part  of  the  terms  of  the  sals,  for 
which  the  purchaser  is  liable.    Id,  ' 

19.  Fazlube  of  Pitbohaseb  to  Make  or  Offer  Patxxnt  within  the  tima 
agreed,  is  a  default  upon  his  contract,  for  which  he  is  liable.    /cL 

Mi  Vbkdob  mat  Resell  afteb  Default  of  purchaser  in  paying  the  ami 
bid  by  him  for  goods  within  the  time  agi^eed.    Id. 

SI.  Pubghaseb  is  Llable  fob  the  Constable's  Costs  and  Cuabobs  in 
addition  to  the  purchase  price  offered  at  the  prior  sale,  if  the  prooeeds  of 
the  resale  are  not  sufficient  to  cover  the  entire  amount,    /d. 

tt  TxNDEB  OF  Pubohasb  Pbiob  AFTER  DEFAULT  by  failure  to  make  pay- 
ment at  the  time  agreed  upon,  is  insufficient  unless  the  oosta  and  ex- 
penses of  the  vendor  in  taking  care  of  the  property  up  to  that  time  ba 
also  tendered,    /d. 

tt  PuBOHASEB  AT  Constablb's  Salb  oan  NOT  Sbt  Off  in  an  action  againak 
him  to  recover  a  deficiency  after  a  resale,  a  daim  against  the  constable  for 
rent  due  him  as  landlord  from  the  defendant  in  the  former  snit^  whose 
goods  in  the  hands  of  the  constable  or  the  prooeeds  of  the  ssle  thereof 
it  is  insisted  are  liable  for  its  payment.    Id. 

Sea  Bquitt,  4;  Fiztubbs,  6,  7,  8;  Lvsubanob,  6;  JusnoBS  of  thb  Pbaob} 


EXECUTOBS  AND  ADMINISTBATOBS. 

I.  OmssiDN  OF  Subbtt  fbom  Abministratob's  Bond  does  not  make  wld 
the  grant  of  letters  to  him.    Etocm  v.  Burdkk,  290. 

Si  Whebe  Exbodtob  under  License  from  Court  to  sell  real  estate  lor  the 
payment  of  debts,  seUs  a  greater  quantity  than  ii  anthoriaed  by  the  li* 
cense,  the  sale  is  invalid.     Wah^/idd  v.  Campbell,  00. 

3.  Administbatob  is  Personallt  Liable  on  a  note  whioh  ha  sigaa  aa  ad- 
ministrator of  the  deceased.    DaoU  v.  French,  36. 

See  Plbadino  and  PRAcnaB,  0. 

EXEMPTIONS. 
See  BzBounoNS,  6^  7. 

EXPECTANCIES. 

t.  Wbbbb  AH  Hbib  Afpabbnt  Convbtb  bis  Bbtatb  nr  BznacAHor,  aai 
oovenants  in  the  deed  that  neither  he  nor  those  claiming  nnder  him,  will 
ever  claim  any  right  in  such  estate,  this  covenant,  which  amounts  to  a 
warranty,  will  bar  him  and  those  claiming  under  him,  when  the  right 
descends.     TrvU  v.  Eastman,  120. 
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!•  F""^"  OF  ALL  BiOBT,  TiTLB,  OB  Intsbist  07  Rm.babob  in  hu  lather't 
estate,  whether  the  same  fall  to  him  by  will  or  heinhip,  embraoea  all 
the  right  which  he  may  afterwards  aoquire  m  well  as  what  present  right 
he  has.    Id. 

VklS&  PRETENSSa 

See  Invanot,  3. 
FERRIES. 

L  IJOBtSBD  FkBBTMAN  HAS  NO  AUTHOBITT  TO  PlACB  RoFI  AOBOflS  A  KaTIQA* 

BLB  Stbxam  which  obetmots  navigation,  and  if  he  does  so,  he  b  liaUe  fo 
any  injnry  resolting  therefrom.    Babooek  ▼.  Herbert^  006. 
f.  Kxbpbb  of  Pubuo  Fbbbt  is  Llablx  as  a  Ck>MMON  CUBBnnt,    I<L 

FISSDHQ. 
See  Watebooub8E8»  4. 

FIXTURES. 

L  ICaohinbbt  Oontaikbd  iv  a  Mill  ob  Faciobt  d  Pabt  of  trb  Bbaxot, 
whether  it  is  made  fixed  and  stationary  by  physical  mesos,  or  is  da- 
tsohed,  if  it  is  machinery  which  is  employed  in  and  devoted  to  the  bqsl* 
ness.     VoorhU  v.  Fireeman,  490. 

%  AoruAL  Ain>  PsBMAimrT  AmntZATioN  to  thb  Fbbbhold  is  necessary  to 
give  a  particular  article  the  character  of  a  fiztnre  in  dwelling-iionses;  bat 
in  the  case  of  machinery  employed  in  the  business  of  mannfaetoring^  n9 
actoal  physical  attachment  to  the  realty  is  essentiaL    Id. 

tb  ICAOHIirEBT  WmOH  IB  A  OONBTITUKHT  AND  InTBQBAL  PaBT  OF  A  FaOVOBT, 

sad  necessaiy  in  order  to  maintain  and  carry  on  the  business,  is  oom- 
stmctively  attached  to  the  building  in  which  it  is  stationed,  and  passes 
as  part  of  the  freehold.    Id, 

4.  Brwbbn  Vxndob  and  Vxndbib,  Hbib  and  Exxodtob,  debtor  and  eze- 
cution  creditor,  such  machinery  is  considered  as  a  part  of  the  freehold, 
although  as  between  a  tenant  and  the  landlord  or  remainder-man  a  difibr> 
ent  principle  would  no  doubt  prevaiL    Id. 

iw  Sals  undxb  a  Lkvabi  Facias  of  a  Lot  of  Gbound  and  the  iron  rolling 
mill  situated  thereon,  together  with  the  apparatus,  steam-engine,  boilers^ 
and  bellows  attached  to  the  establishment,  passes  the  iron  rolls  used  in 
the  miU,  though  they  were  not  attached,  but  were  lying  loosely  in  the 
place  where  kept,  to  be  used  when  required,  and  the  latter  can  not  be 
thereafter  levied  upon  and  sold  vadtr  JSeri /tMcku  against  the  former 
Judgment  debtor.    Id, 

•i  OwHXB  OF  Fbbbhold  mat  Aobbb  that  a  Fiztubb  shall  be  severed  from 
the  freehold  and  belong  to  another,  and  after  such  agreement  the  fixtors 
is  deemed  personal  property.    Foiter  v.  JUabe^  749. 

7«  HousB  which  thb  Ownbb  of  Land  Aobbis  shall  Bblono  to  AvonoB 
is  subject  to  execution  against  the  latter.    Id, 

8.  Shbbiff's  Salb  is  not  Void  bboausb  thb  Pbofxbtt  Sold  was  bov 
Pbbbnt.  The  sale  may  be  set  aside  on  that  ground;  but,  if  not  set 
aside,  is  valid.    Id. 

%  Thb  Rule  with  Rboabd  to  Fixtubbs  that  Affubi  bvtwbbn  Hbib  and 
BxBCUTOB  also  applies  between  vendee  and  vendor,  and  mortgagee  and 
Biortgagor.    Despatch  Line  v.  Bellamy  Mfg.  Go.,  208. 
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10.  FxxTUBis,  Machines,  akd  Othkb  Articlib  Ebbential  to  the  oceap>tiiMi 
of  »  building  or  to  the  bnrinoBs  carried  on  in  it,  and  which  are  aflBxed  or 
daitened  to  the  freehold  and  used  with  it,  partake  of  its  ohacacter  and 
pais  with  a  conveyance  of  the  land.     Id, 

11.  Fixture,  Whex  CoNSTBUonyBLT  Annexed. — ^A  iteam-engine  which  l» 
naed  in  a  bailding  in  prooeee  of  mannfaotnre,  and  which  can  not  be  removed 
therefrom  without  tearing  down  a  portion  of  the  bailding  to  afford  it 
agrees,  is  constructively  annexed  therefMb^M  to  become  a  fixture,  though 
it  is  not  fastened  in  any  way.     Id, 

VL  Loose  Movable  M achineey  not  Avfixed  to  the  Building  in  which  it  ia 
situate  and  which  may  be  removed  without  any  damage  to  the  buildings 
is  not  a  fixture  though  it  is  used  in  the  prosecution  of  a  boiineaB  to  whioh 
the  building  is  devoted.    Id. 

Id.  Ibon-rolls  and  tub  Plates  CoNSTrnmNO  the  Floo&  or  a  Aollino- 
lOLL  Pass  bt  a  Conveyance  of  the  mill,  though  not  in  reality  attached  t» 
the  freehold,  nor  is  it  material  that  the  plates  when  ori^^nally  oott- 
stmcted  were  not  intended  to  be  used  as  flooring,  if  afterwaids  pat  t» 
that  uae.    PjfiA  v.  Pemnoek^  617. 

14b  Abtiolbs  (/ontainsd  in  a  Mill  ob  Faotort,  whioh  abb  iMtanm* 
BAMIM  THEBSTOk  are  part  of  the  realty.    Id, 

FOREIGN  JUDGMENTS. 
See  Evidence,  15,  16;  Judomentb,  14. 

FORMER  RECOVERY. 
See  Evidence,  5. 

FORTHCOMING  BOND. 
See  ATTAOHHBins,  9. 

PRAUIX 

L  IBviDivoB— When  a  Pubohase  is  Claimed  to  hate  been  VskAXJWJiJBn, 

evidence  of  dirtinot  fraudulent  purchases  made  at  or  about  the  same  tiiii# 

as  the  purchase  under  consideration,  is  admissible.    Cory  v.  HoiaUim^ 

823. 
iL  Sale  Pbooubbd  bt  the  Fraudulent  Misbepbesentation  of  the  vends* 

in  regard  to  his  solvency,  works  no  change  of  property,  though  the  fraud 

be  not  indictable.    Id, 
t.  Tbespass,  Replevin,  ob  Trotbb  may  be  Sustained  bt  Vendob  whcs» 

goods  have  been  obtained  from  him  by  a  fraudulent  purobase.    Id, 
4.  Possession  t)F  Tbue  Ownzb  can  not  be  Divested  by  a  tortious  or  franda* 

lent  taking.    Id, 

See  AoooBD  and  Satisfaction,  2;  Bonds,  10;  Common  Cabbxxbs,  8-4(;  Di* 
obit;  Equttt,  2,  3,  6,  7,  10;  Executions,  14;  Fbaudulbnt  OcurvHr* 
ANOES;  NBOo:riABLE  Instbumsnts,  3;  Vendob  and  VsHDn.  ft» 

FRAUDULENT  CONVEYANCES. 

I.  Bitbntiok,  bt  Vbndob,  of  Possession  of  Qoodsi  aitib  Salb,  is  oalf 
presumptive  evidence  of  fraud,  which  may  be  repelled  bgr  otiier  testimony* 
Brigg%  v.  Paarhman^  89. 
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t.  MOBTOAOB  OV  TbaDXB's   StoOK  07  QoODS  18  NOT  FrAYTDULEKT   PEK  8B, 

although  it  proridee  that  the  mortgagor  may  retain  poaaession,  and  make 
galea  in  the  usnal  oonree  of  buainees,  applying  the  prooeeda  thereof  to  hia 
own  nae,  where  he,  at  the  aame  time,  promiaea,  if  he  ahoald  make  large 
aalea,  to  replace  the  goods  ao  sold,  and  where  the  property  mortgaged  ia 
more  than  aafiioient  to  pay  the  debt.  The  presumption  of  fraud  ariaing 
from  such  a  transaction  may  be  repelled  by  satisfactory  evidence.    Id, 

!•  It  IS  A  SuinoiBNT  Changs  of  Possession,  that  the  depositary  of  the  per- 
sonalty promises  to  keep  the  same  thereafter  for  the  vendee.  Potter  ▼• 
Wcukbum,  615. 

4k  SiOBBT  Trust  Inoonsistknt  with  Tebms  of  Salb  of  Pbopbbtt,  though 
evidence  of  fraud,  if  not  satisfaotorily  accounted  for,  ia  not  fraud  per  ae» 
nor  oonolusive  evidence  of  it.  And  there  is  no  distinction,  in  this  re* 
speot,  between  conveyances  of  real  and  of  personal  eatate.  Orientai 
Bank  V.  HtuHns,  140. 

&  OosrvsTANCB  Fraitditlbnt  as  against  Gbbditobs  or  against  subeec^uent 
purchasers  is  voidable  only,  not  absolutely  void,  and  may  be  purged  of 
the  fraud  by  matter  ex  poet  facto,  whereby  the  fraudulent  intent  ia 
abandoned,  and  the  conveyance  confirmed  for  a  good  and  adequate  oon- 
aideration  bona  fide.    Id, 

See  BzBOunoHS,  14;  Husband  and  Wzfb^  8,  9. 

GAMma. 

KniTiiAitD  Tablb  ubbd  fob  Plating  Gakb  of  FABOoeaaea  tobea  baUard  table 
in  the  eyea  of  the  law,  and  does  not  fall  within  the  ezoeptum  of  a  stat- 
ute prohibiting  the  keeping  of  any  gaming  taUe  ezoept  billiaid  taUea. 
8kiU  T.  Frke,  81. 

OABNISHMENT. 

See  Attaohmbnts,  1-41 

GBNSRAL  AVEBAO& 
See  Inbubancs,  6. 

GENERAL  REPUTATION. 
See  Mabbiagb  and  Divobcb, 

GUARANTY. 
Sea  SuRBTYSHip,  6-10. 

GUARDIAN  AND  WARD. 

L  Ih  AnQonaoDiT  of  Guabdian  ad  utbm  for  an  infant  defendant,  whan 
tlia  fatiiflr  ia  oomplainant,  the  grandfather,  being  the  next  nearest  rela- 
tive of  the  infant^  is  entitled  to  be  consulted.  QtoMy,  Van  Sekoonhowen^ 
808. 

t  PtomoN  FOB  ApponriMBNT  of  Guardian  ad  utbic  for  an  infant  defend- 
ant bgr  a  maater  must  show  that  the  infant  has  been  served  with  prooeaa 
of  anbpcana  to  appear,  or  that  he  has  been  proceeded  against  aa  aa  ab- 
asatee  aad  aa  order  obtained  for  his  appearance  under  the  statute.    Id. 

See  OoaxB;  Dokioilb;  Probatb  Courts,  11;  Taxation. 
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HABEAS  OORPUa 

1.  DnoBABOXQir  Habeas  Cobpus  eta  not  be  obtained  on  the  grouid  tlui*tt# 
prlaoner  is  innooent  of  the  ofifonse  for  which  he  jb  held  nnder  en  hi* 
diotment.  Theqaeetionof  hiegniltorinnooeooemiiet  after  indiotaMol^ 
be  sabmitted  to  » jnry.    People  y.  McLeod,  32S. 

iL  l^UBOKBK  MAT  BS  Admittxd  TO  Bail  on  AoiecM  corpus,  if  chaiged  witk 
murder  by  a  coroner's  inqnest,  bat  not  after  the  finding  of  an  indiotment 
of  a  grand  jury,  because  in  the  former  case  the  court  may  look  into  tha 
depositions,  and  in  the  Utter  the  evidenoe  is  secret.    Id, 

i.  ExAMUTAnoN  INTO  GuiLT  OB  IiTNOCBNOB  of  A  prisoner  most,  on  habeas 
empuBt  even  before  indictment,  be  restricted  to  the  proob  and  deposi- 
tions upon  which  he  was  committed.    I(L 

4b  Habeas  Ck)BP08.~STATUTB  Rbquibino  the  Coubt  to  ExAMoni  the  faots 
contained  in  the  return,  and  into  the  cause  of  oonfinemeDt,  and  if  no 
^gal  cause  of  confinement  is  shown,  to  discharge  the  prisoner;  and  fur- 
ther providing  that  he  may  deny  the  material  &cts  stated  in  the  return, 
or  allege  any  fact  showing  that  his  iminrisonment  is  unlawful,  or  that  he 
is  entitled  to  a  discharge,  does  not  entitle  him  to  go  behind  the  indict* 
ment  in  a  summary  manner,  and  to  try  before  the  oourt  the  issue  regard- 
ing his  guilt  or  innoosnoe  of  the  offense  of  whioh  he  is  there  aooused. 
Id. 

&  A  State  Goubt  mat  ok  Habbas  Cobpvs  inquire  into  the  validity  of  any 
detention  of  liberty  which  it  is  attempted  to  justify  nnder  pretense  of 
authority  derived  from  the  United  States.  Urns  it  may  pass  upon  the 
validity  of  an  enlistment^  and  its  sufficiency  to  justi^  the  detention  of 
a  petitioner  as  a  soldier.    SiaU  v.  JXmick,  197. 

t.  Whbtheb  ob  kot  Faoib  Alleged  nr  JustmcATioK  of  Hqmididb  Bzdt 
is  the  province  of  the  jury  to  determine,  and  not  a  question  to  be  de- 
cided on  habeas  corpus.    Id, 

HUSBAIVD  AND  WIPE. 

1.  A  Wife's  Bevebsionabt  Intebbst  is  not  Bbduged  to  ihb  Husbahd's  Pos- 
BBSSiow  by  his  purchase  of  the  life-tenant's  interest  He  can  not  therefore 
sell  the  property  so  as  to  cut  off  his  wife,  in  case  she  survives  him.  Oe^ 
linger  v.  SMvan,  576. 

S,  An  Aobbembnt  to  Live  Sepabatb  entered  into  by  husband  and  wile  will 
not  be  executed  in  chancery.    McKennan  v.  Phillips,  438. 

S.  A  Wife  may  Aoquibb  a  Sepabatb  Pbofbbtt  in  Equitt,  by  an  agreement 
with  her  husband,  without  the  intervention  of  trustees;  as  where,  on  an 
agreement  to  live  separate  the  parties  separate,  she  relinquishes  all  ri^t 
to  his  estate,  and  he  pays  her  a  sum  of  money  and  dies.    Id. 

4.  A  ^Aitnign  Woman's  Veebal  Disposition  of  her  property  to  take  efiect 
upon  her  death  is  nugatory;  and  as  to  such  property  she  dies  intestate. 
Id. 

g.  Bill  Filed  bt  Husband  in  the  Namb  of  Himself  and  Wifb  is  oonsid- 
ered  his  biU  merely,  and  a  decree  in  such  suit  is  not  binding  on  the  wife 
in  any  future  litigation.     Cfrant  v.  Van  Schoonhoven,  303. 

t.  Wife  is  Entitled  to  Rights  of  Subett  fob  Husband  where  she  mort- 
gages her  separate  estate  or  the  reversionary  interest  in  her  realty  to  se- 
cure his  debt,  but  not  where  she  joins  in  a  mortgage  of  his  land  for  his 
debt.    Bowleg  v.  Bradford,  890. 
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7*  HusBASD  AoQUiRis  Ko  Intebest  IN  Rkal  Estatb  Sit  Asidb  to  his  Wm 

under  prooeedings  in  partition  by  paying  to  the  other  tenants  in  oommon 

or  coparoenen  the  amounts  due  them  from  his  wife.    CampbeS  v.  WaOaoet 

219. 
A.  CoNVXTANCB  BT  A  Fbhalb  »  Fbaudulent  if  made  prior  to  and  upon  the 

eve  of  her  intended  marriage,  and  after  a  treaty  of  marriage  had  been 

entered  into.    Sanuay  ▼.  Joyce,  550. 
ti  Such  a  Ck)NVZTANCS  Debttks  no  Vauditt  from  the  fact  that  its  objeol 

was  to  make  provision  for  the  children  of  the  grantor  hgr  a  f onner  auir* 

ilage.    Id, 

See  Pabtitzon,  2;  Plbabino  and  PBAoncoL  1. 

INDEPENDENT  COVENANTS. 

See  GOTENANTB,  1,  7,  & 

INDICTMENT. 
See  Cbiminal  Law,  1. 

INDOBSEMENTS. 

§m  Baxxs  axd  BAvmroy  8,  9,  12-14,  19;  PuuDora  abb  PmAona^  10| 

Statutb  of  LnoTAnoNS,  9. 

INFANCY. 

L  8r ATUTB  PROYIBIDH  THAT  AN  InTANT  SHALL  NOT  BB  EnLDCBD  witfaoot  tlie 

consent  of  his  parent  or  guardian  is  for  the  benefit  of  the  infant;  and  if 
it  is  not  complied  with  he  may  waive  the  irregolari^  and  ratify  the  en* 
listment  npon  becoming  of  age.    State  v.  JHrnkk^  197. 

t.  DnsBNT  OF  AN  Infant  fbok  A  CoNTBAOT  OF  Enlistmint  must  be  ex- 
pressed within  a  reasonable  time  after  he  comes  of  age,  or  it  will  be 
treated  as  ratified.  The  assent  can  not  be  postponed  for  more  than  a 
year  in  the  abaence  of  any  spedal  features.    I(L 

%t  Infant  mat  bb  Conyioixd  of  Obtainino  Goods  by  Falsi  FumENSM 

where  he  pnrohases  such  goods  on  a  credit  by  falsely  representing  him* 

self  to  be  a  joint  owner  with  his  father  of  certain  property.    PeopU  v. 

Kmiaa,24Xk 

See  Domicile,  1. 

INJUNCTIONS. 

bKiUHonoN  n  hot  a  Pbooiss  which  is  Eifbotual  to  prevent  tba  ft 
monX  of  peisooal  property  from  the  state.    BanuKty  t.  /oyee,  650. 

INSANITY. 
See  PftncBiPTioN,  1,  S. 

INSTRUCTIONS. 
8m  SnoonoBii  17;  Nbw  Thial»  3, 4;  Flbadoio  and  PBAOfiai»  It. 

INSURANCE. 

L  Wkibb  PoLior  RBQinRXD  Insurbd  to  Statb  Dibtangb  of  Boildxno  in* 
sored  from  the  neighboring  boildings,.  an  omission  to  mention  buildings 
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tm  another  street,  and  from  which  there  was  no  reasonable  apprehenakMi 
of  danger,  ia  not  such  a  suppression  of  the  tmth  as  invalidates  the  poliey* 
though  the  &n  ia  communicated  from  them.  Demtimm  ▼.  ThonuuUm 
MtiL  Ins,  Co.,  42. 

S.  SxFBsasioir  ov  an  Opinion  not  a  Mkbkpbbsbntation,  when.— Where 
the  insured,  in  answer  to  a  question  as  to  the  locality  of  neighboring 
buildings,  described  certain  sheds  in  conformity  to  the  tmth,  but  added 
that  they  "would  not  endanger  the  buildings  if  they  should  bum,"  this 
addition  is  but  matter  of  opinion,  and  would  not  amount  to  a  nusrepre* 
aentation,  if  honestly  made.    Id, 

8l  Inbubange  against  Loss  bt  "Thieves'*  in  a  marine  policy  covers  a  loaa 
by  simple  larceny  as  well  as  a  loss  by  "assailing  thieves.  **  Am,  /ns.  Oa. 
V.  Bryan^  278. 

4.  Insubance  against  Loss  bt  Babbatet  of  the  master  or  mariners  indndes 

losses  by  larceny  or  embezzlement  committed  by  the  master  or  crew.  Idm 
fiw  CkK>DS  Stowed  on  Deck  and  Lost  bt  Jettdon  are  not  entitled  to  gen- 
eral average;  and  this  rule  applies  to  oases  where  goods  are  stowed  on 
the  decks  of  coasting  vessels.  Dotme  v.  KtoHingt  071. 
Qb  IN8UBXB8  ABE  NOT  DisoHABOED  by  the  levy  upon  goods  whidh  are  looked 
in  the  house  wherein  they  are  found  \j  the  shariffl  PratMh  fin  /us* 
O^  Y.  FMlay,  430. 

INTERNATIONAL  LAW. 

L  Lawtul  Wab,  by  the  law  of  nations,  never  ezists  witfaont  the  oonoamnoa 
of  the  war-making  power.    People  v.  MeLeod,  328. 

5.  Wab-makino  Powsb  of  the  United  States  is  ooogrsM;  of  Kngland,  it  it 

the  queen.    Id, 

lb  A  State  ot  Peace  and  the  CoNnNUAVOE  ow  Tbiattm  d  FltmniBP 
by  all  courts  of  Justioe  until  the  contrary  is  shown.    Id. 

i.  Pbivate  Hostilities,  howbvxb  Just  ob  Qkoeblas^  do  not  oonstitate  tk 
legitimate  and  public  state  of  war.    Id, 

iw  Wab  mat  be  Public^  Pbtvate,  ob  Mixed.  Private  war  is  unknown  fm 
civil  society,  except  so  far  as  it  may  be  exerted  by  way  of  defense  be> 
tween  private  persons.  To  public  war,  at  least  two  nations  are  easMitlsl 
parties.  Mixed  war  can  be  carried  on  only  between  a  nation  on  one  Mm 
and  private  individuals  on  the  other.    Id. 

6b  BioHT  ow  A  Nation,  ob  Ant  ow  its  dnzEVs,  io  Intade  anotfaernatioD 
and  harm  its  property  or  dtizens,  does  not  exist  until  pnUio  war  Is  law- 
fully denounced.    Id, 

h  PuBUO  Wab  is  ow  Two  Kinds:  1.  By  pnblio  deehntion;  2.  'By  war  de- 
nounced without  such  declaration.  The  first  is  called  solenm  or  psilaol 
war,  and  extends  to  all  the  inhabitants  of  both  nations.  The  second  ia» 
styled  unsolemn  or  imperfect  war,  because  made  Yfy  special  declaration, 
and  limited  to  particular  objects,  beyond  which  it  does  not  aathoiiaa 
measures  of  hostility.    Id, 

lb  Emplotmbnt  ow  Soldiebs  to  Aid  in  Exjbuutino  Pbocobs  or  in  punishing 
or  arresting  individuals  does  not  constitute  a  state  of  public  war.    Id. 

0.  Soldiebs  ob  OmciALs  ow  One  Nation  have  ho  Bioht  io  Bhter  vbb 
Tebbixobt  ow  Anothse  in  pursuit  of  a  crindnalt  nor  for  the  pnrpoaa 
of  attacking  or  capturing  an  enemy.    Id. 
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IOL  JuBiSDicnoN  ov  ▲  Nation  within  m  own  Tebritobt  is  ezdosiTa  and 
abiolate,  and  wery  hostile  entry  into  nentral  territory  is  necessarily  nn 
lawful.    Id. 

11.  An  English  Subject  Who  undkr  thx  Dibsction  ot  the  Local  Can* 
ADiAN  Authorities  commits  a  homidde  in  the  United  States  in  time  of 
peace,  may  be  prosecuted  here  therefor,  though  his  sovereign  afiirms  his 
conduct  and  avows  that  the  directions  under  which  he  acted  were  lawful 
acts  of  his  government.    Id. 

12.  Self-defense,  Plea  of,  not  sustained  where  the  party  shows  that  ha 
himself  was  the  aggressor  and  made  the  attack,  or  that  he  acted  in  re- 
taliation.   Id, 

18.  If  A  Fo&EioNEK  Engaoes  in  Psivatb  Wab,  he  may  be  repelled  when  ha 
comes  with  violence;  but  we  have  no  right  to  assault  him  whilst  the  mis- 
chief is  in  machination  only,  or  to  revenge  ourselves  upon  him  after  he 
has  committed  it.    Id. 

14.  Pbbsons  Aotino  in  the  Tebbttobt  of  Anotheb  Nation,  in  time  of 
peace,  though  upon  the  command  of  their  government,  and  being  then 
beyond  the  jurisdiction  of  the  government  for  which  they  act,  must  be 
treated  as  proceeding  on  their  own  responsibility,  and  may  be  prosecuted 
as  criminals  in  the  courts  of  the  nation  thus  entered,  though  their  own 
government  adopts  and  approves  their  crime.     Id. 

Ifi.  Laws  of  a  Nation  can  not  extend  beyond  its  own  territory.    Id, 

16.  SoLDiEit  IS  NOT  Bound  to  Obet  his  Sovebeion,  by  going  into  a  neighbor- 

ing nation,  during  time  of  peace,  and  there  committing  an  unlawful  act. 
Id. 

17.  Spies  and  Otheb  Pebsons  Undkbtaxino  the  Commission  of  Cbimes  not 
anthoruDed  by  public  war,  are  not  protected  by  the  onmmand  of  their 
superior  from  punishment  in  the  tribunals  of  the  nation  whose  laws  are 
violated.    Id, 

18.  Affbotal  of  his  Sovebeion  Detbaots  Nothing  from  the  criminality  of 
the  subject  who  has  committed  a  crime  in  a  foreign  country  during  time 
of  peace.    The  case  of  embassadors  forms  an  exception  to  this  rule.    Id, 

19l  DiFLOBfAOT  IS  not  AN  ExscuTrvE  BUT  A  JUDICIAL  FUNCTION;  and  the  joint 
diplomacy  of  two  nations  can  not  oust  the  courts  of  one  of  them  from 
trying  a  person  accused  of  committing  a  crime.    Id, 

JETTISON. 
See  Insubance,  6. 

JUDGMENTS. 

L  AooEPTiNO  Confession  of  Judgment  bt  Sctbvivob  in  Joint  Action 

against  two  obligors,  where  one  has  died  pending  the  action,  discharges 

the  latter's  estate.    Fintiey  v.  Cochran,  450. 
S.  Judgment  Debtor  is  Estopped  by  Judgment  Confessed  voluntarily  to  an 

administrator  for  the  amount  of  a  note  signed  by  such  debtor,  found 
'  among  the  intestate's  papers,  without  intimating  that  he  has  any  defense 

thereto,  and  can  not  question  the  validity  of  such  judgment  by  showing 

that  the  note  was  founded  upon  an  illegal  consideration,  unless  he  can 

show  some  mistake.    ShvftU  v.  Sku/elt,  381. 
t.  Subsequent  Mobtgageb  can  not  Question  Validitt  of  Judgment  con* 

fessed  by  the  mortgagor,  which  constitutes  a  lien  upon  the  mortgaged 
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premiMt,  on  the  ground  of  tho  illegality  of  the  ooDndeniioii  of  the  Ib- 
debtediien  upon  which  taoh  Jadgment  is  foondedt  whore  the  inorljg^ior 
himaelf  oould  not  file  a  hill  to  set  aside  the  judgment.    Id, 

4.  JuDGMSNT  ur  Fatob  of  One  ik  ak  Aotion  bt  Two  is  irr^gnkr.  AUm 
▼.  Bra^ford^  689. 

I(.  Amkndmxht,  Nniro  pbo  Tunc,  of  Judqhsnt  npon  which  no  exeoatioQ  has 
ismed  within  a  year  and  a  day,  is  proper,  bat  scire  /oeios  will  still  be 
neoessary  to  entitle  the  plaintiff  to  ezeoation.    Id. 

A.  Ehtbt  of  Judomknt  Nunc  fbo  Tniro  without  Konos  is  good.    Id. 

7.  SuFFXGiXMT  Wabbaht  FOB  JuDOMKNT  KuNO  FEO  TuNO  may  be  famished 
by  the  declaration  showing  in  whose  fay<Mr  judgment  should  be  entered. 
Id. 

B,  BaonAL  uf  Bktbt  of  Judombnt  Knvo  pbo  Tuvo  that  the  mistake  in  tha 

first  entry  was  "satisfaotorily  shown,"  wanants  the  prasomption  thai 
there  was  legal  proof  of  that  fact.  Id, 
9.  Judombnt  nr  Ejbotiibnt  Bbouqht  bt  a  Wabbabtib  is  eridenoe  against 
the  personal  npreeentatiTes  of  the  warrantor  to  whom  nottoe  of  the  pen- 
dency  of  the  action  had  been  given,  although  no  farther  noUoe  is  given 
to  the  personal  representatiye,  the  warrantor  dying  pending  the  actum. 
Brwm  ▼.  Toffhr^  618. 

lOl  JuiHSllBNTINEjBCniIBlITAOAIBSTAWABBABTBBisoonolnsiveagaiBBttlia 

warrantor  with  notice,  and  of  want  of  title  in  him,  in  an  aotion  on  tha 
covenant  of  warranty.    Id, 

11.  JuixtMBNT  IN  BUOH  Gabb  is  evidence  of  want  of  title  in  the  wanaator,  only 
to  the  tract  involved  in  such  action.    Id.  "" 

12.  The  Lien  of  a  Judombnt  is  not  Lost  by  the  division  of  the  ommty,  so 
that  land  affisoted  by  the  lien  falls  without  the  old  oonnty,  in  the  afasenoe 
of  legislation  taking  away  the  lien.    Davidson  v.  Bcoif  411. 

18.  Judombnt  in  Bjbotment  is  Ck>NCLUsrvB  of  Titlb  npon  the  parties  and 
those  claiming  onder  them.    Parks  v.  Moortj  589. 

14.  Inyoluntabt  Tbansfbb  of  Pbopebtt  bt  Vibtub  of  Pboomb  of  a 
FoBEiON  Coubt  having  jurisdiction  of  the  parties  and  the  subject-matter 
of  the  action,  will  not  be  disturbed  by  the  courts  of  another  state  within 
whoee  jurisdiction  the  property  may  be  removed  peHdmie  Uie,  Lovrf  y. 
ITaJZ,  40S. 

Ifi,  Debt  upon  a  Dbobbb  in  Ghanobbt  for  the  balance  of  aoooont  between 
partners,  will  lie.     Thrall  v.  Waller,  S&2, 

See  AonoNB,  4;  Equtft,  1;  Evidenge,  16,  16;  BxBOunoNSy  1,  8;  MoBir- 
0A0B8,  8;  Nbootiablb  Inbtbuments,  9;  Pabtnbbship»  5;  FUADiBn 
AND  Pbactiob,  19;  Statute  of  Fbaudb,  6. 

JUDICIAL  KNOWLEDGE. 
See  Etidengb,  1. 

JUDICIAL  SALES. 

flBasmnnr  Autboutt  by  which  a  man  may  be  deprivad  d  kia 
bastriotly  pursued.    JBIoom  v.  Atrtfidk,  299. 

JURISDICTION. 
See  Intbbhatxonai.  Law.  10,  11,  14,  16,  19;  PnoBAni  Co«n«. 
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JURY  AND  JUB0B8. 

1.  Fabtt  n  LfooMFflSuiT  TO  Sit  as  Jubob  who  hat  f osmed  and  axprcwcd 

a  decided  opinion  as  to  the  gaUt  or  innooenoe  of  the  priaoDfl^^    ArmUieai 

Y.  OomnwuoeaUh^  633. 
%  Whxbi  Pabtt  Fobkkd  and  Ezpbbsskd  ▲  DidDKD  OpiNioir  aa  to  tlM 

prisoner's  guilt,  from  a  oanversation  with  the  proeeoating  witness,  he  b 

inoompetent  to  sit  as  a  Juror.    Id, 

See  Habias  Cobtub,  6;  Libbl,  8;  Nkw  Tbial^  2,  8;  Pbobatb  CouBiny  6. 

JUSTICES  OF  THK  PKACB. 

immm  ov  ihb  Pxaob  mat  bt  Pabol  Aitthobizb  Avothbb  to  Isbub  Bzb- 
oonoH  in  his  name,  the  issoanoe  of  ezeoation  being  merely  a  ninistirial 
let    Kf^Y.3van$9l06. 

See  Cboonal  Law,  0,  0. 

LANDLORD  AND  TENANT. 

L  Lbrivo  ov  thb  Sharbs  vob  a  Shtolb  Cbop  makes  the  parties  tenants  in 
oonunon  thereof.    Putnam  ▼.  ITtse,  809. 

S.  Fbivilboe  otPbbsoms  Ooouptino  Lakd  on  thb  Shabis  to  have  a  renewal 
of  their  contraot  for  a  second  year,  doee  not  change  their  contract  into 
one  of  leasing,  so  as  to  deprive  the  owners  of  their  interest  as  part  owners 
or  co-tenants  of  the  crops  raised.    Id, 

lb  OoTBNANT  TO  Pat  A  Fdod  Qu ANnTT  ow  Whbat  or  Other  prodnots  of  a 
farm  for  the  nse  thereof,  doee  not  give  the  lesBor  any  present  interest  la 
snoh  product.    Id, 

i.  OoHTBAcr  TO  Bbndxb  a  Moibtt  ov  THB  Pboduotb  OW  A  Fabu  for  the  nse 
thereof,  though  containing  apt  words  to  make  a  lease,  will  not  be  ooa« 
atmed  as  a  leasing  with  a  reservation  of  rent,  bat  as  a  letting  on  the 
shares,  which  results  in  both  owner  and  occupier  having  a  present  inter- 
est as  tenants  in  common  of  the  crop.    Id, 

§k  1m  Land  is  Oooupibd  on  thb  Shabbs,  and  the  occupiers  covenant  to  yield 
and  pay  to  the  owners  one  half  of  all  the  grain  raised  on  the  farm,  to  be 
deliverad  at  a  place  designated,  and  one  of  the  occupiers  afterwards 
enters  into  an  afcreement  with  other  persons  to  do  certain  work  and  to 
receive  therefor  one  third  of  such  occupier's  share,  all  the  parties  are, 
until  the  grain  is  delivered  and  divided,  tenants  in  common  thereof,  and 
not  partners.    Id, 

A.  Tenant  is  Entitled  to  Bbmoyb  W at-ooino  Cbop,  Inoludino  the  Stbaw 
as  well  as  the  grain,  on  quitting  the  premises  at  the  expiration  of  his 
term.    Oraig  v.  Dale,  477. 

1m  Undbb  Lease  ot  Fabm  with  the  Cows  and  Sheep  thereon  for  a  teem 
of  years  at  an  annual  rent,  with  the  following  stipulation:  "Cows  of 
equal  age  and  quality  to  be  returned  at  the  end  of  the  said  tenn,  and  also 
the  sheep;"  the  property  in  the  cows  and  sheep  on  the  farm  during  the 
tsnn,  iriiether  they  be  the  same  as  those  originally  reoeived,  or  others 
pnrohased  by  the  tenant  in  lien  of  thoee  which  have  been  sold.  Is  in  the 
tenant,  and  the  same  may  be  seind  and  sold  by  his  creditors,  and  the 
lessor  can  not  restrain  such  seixure  and  sale,  without  a  provision  in  the 
lease  reserving  to  him  a  lien  on  the  stock  on  the  fsrm.    Cafpe$Uer  y. 
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8.  Rbht  0UX  Am)  nr  Abbbar  at  Tdcb  ov  Ezioution  ov  Mobxoage  of  tha 
premiaes,  out  of  which  it  aocraed,  does  not  pass  by  the  cOnTCjuioa 
of  the  land,  bat  is  a  mere  chose  in  action,  which  the  g»nt6e  can  not 
maintaJTi  an  action  in  his  own  name  to  reoorer,  although  his  grantor  has 
assigned  it  to  him.    Burden  v.  Thayer,  117. 

9m  Landlobd  mat  Fobciblt  Dispossbss  Tenant  attkr  EzpmAliON  of  his 
lease,  immediately  on  his  declining  to  quit  possession  on  request,  the  ten- 
ant being  then  merely  tenant  at  will,  and  if  there  be  no  unnecessary  foroa 
or  wanton  damage  the  landlord  is  not  liable  for  injury  thereby  caused  to 
the  tenant's  goods.    Overdeer  v.  Lewie,  440. 

IOL  Aobbemknt  fob  Lease  not  Acknowlbdqbd  ani>  Rboobdbd  agreeably  to 
the  registration  laws  of  the  state  passes  no  title  whatever  in  the  demised 
premises  to  the  lessee.    Anderaon  v.  Criteher,  72. 

11.  Covenant  to  Pat  Rent  is  Inoperative  and  Void  in  such  an  Instra- 
ment,  and  no  action  can  be  maintained  thereon.    Id. 

12*  Bbicedt  ov  Owner  where  Lessee  Oocufies  under  Void  Aobubmxrt  Is 
by  an  action  of  trespass  q,  c.  /.  if  the  occupation  is  without  his  oonsant^ 
or  by  an  action  for  use  and  occupation  or  assumpsit  if  the  lessee  oooopioa 
with  his  consent.    Id, 

See  Champsbtt;  Mobioaoes,  2,  3;  Statoth  ov  LnoTATiaHBy  S. 

LAECENY. 
See  Criminal  Law,  2»  8. 

LEGACIES. 
See  Wills,  6,  9-11,  IS. 

LEX  FOBL 
See  Convliot  of  Laws,  8. 

UBEL. 

1.  Ix  AonoN  OF  Libel  Two  Articles  can  not  be  Couflbd  to  asoertelB  if 
one  of  them  is  libelous  or  not,  the  articles  not  being  published  in  tho 
same  paper.     Ueher  v.  Severance,  33. 

%  Allegations  of  Plaintiff  being  Proved,  Law  Implies  Malice  in  tho 
defendant,  and  the  burden  of  disproving  it  is  thrown  on  him.    Id, 

S.  JuRT  Determines  whether  Lanoqaoe  is  Libelous  or  not.    Id, 

i.  Wbitten  Words  mat  be  Libelous  and  Actionable,  though  they  would 
not  have  been  slanderous  had  they  been  spoken.    Obaugh  v.  Fmn,  773. 

&  Words  Written  and  Published  are  Libelous  whenever  they  tend  to 
cast  contumely  upon  a  party,  or  to  prejudice  him  in  his  employment;  and 
proof  of  the  publication  of  such  words  will  alone  sustain  an  action, 
without  the  necessity  of  the  proof  of  special  damages.     Id, 

Qb  Upon  a  Demurrer  to  Evidence,  Final  Judgment  must  be  entered  for 
the  plaintiff  or  defendant,  accordingly  as  the  demurrer  is  overruled  or 
sustained.    Id, 

7.  Upon  a  Demurrer  to  the  Evidence  being  Interposed,  the  jury  should 
be  discharged  either  at  once  or  after  a  conditional  verdict  has  been  taken 
for  plaintiff.  It  will  be  error  to  retain  the  jury,  and  to  submit  to  them* 
after  the  demurrer  has  been  overruled,  the  assessment  of  «1«^nnAgft^    /||. 
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UCBNSB. 
8m  Szboutobs  and  Ax>Mivi8TRAioaBy  2;  JhaaaaM,  L 

UENS. 

1.  AsnsAN  T7ho  hab  BsflioinD  ms  Labob  upok  PBonarr  Bmld  bt  hdi  ai 
Bahjei  has  a  lien  thereon,  at  common  law,  for  the  Talne  of  hit  Mnrioei. 
Mclntyrt  y.  Carvert  519. 

i»  Lmr  lOR  Skbvicbs  oab  hot  Exist  in  favor  of  one  not  having  ikii^litcl  pot* 
Mflsion.    Id, 

S.  JouBNZTXAN  OB  Day  Labobbb  IB  HOT  Bhtitlbd  to  a  lien  on  property  for 
hia  aervioes  thereapon.    Id, 

i.  FBB80H  Emplotkd  TO  Make  THE  DooBS  voB  A  HousB  by  the  carpenter  en« 
gaged  by  the  owner  to  do  the  carpenter  woi^  thereon,  the  lumber  for  the 
dooiB  being  delivered  by  the  owner  to  the  carpenter,  and  by  the  latter  to 
the  person  so  employed,  the  work  being  done  at  the  latter's  shop,  has  a 
lien  upon  the  doors,  when  finished,  for  the  valoe  of  his  labor.    Id. 

&  Wherx  Dxbd  18  NOT  TO  BB  ExBOUTKD  TILL  Paymxnt  is  made  in  a  oontraol 
for  the  sale  of  real  and  personal  estate,  the  vendor  has  a  lien  on  all  tht 
property  for  the  purchase  price.  Stanabd,  J.,  diuented  as  to  the  lien  on 
-    the  personalty.    Clarke  v.  Curtis,  625. 

Qb  Vendob  mat  Follow  Pxbsonaltt  into  Hands  of  Thibd  Pxb80H»  to 
whom  vendee  has  sold  it  pendente  Ike  in  such  a  otme.    Id, 

?•  FkNDKB  OF  Lost  Pbopebtt  has  a  Libn  thebboh  for  the  amoont  of  the  vs* 
waxd  offered  by  the  loser  for  its  restoration,  and  he  may  retain  poH«- 
sion  thereof  until  the  reward  is  paid.     Weniworth  v.  i>ay,  14& 

See  JuDaxENTS,  12. 

MALICE. 
See  Libel,  2. 

MARRIAGE  AND  DIVOBOE. 

liABBiAOB  MAT  BE  Pboved  BT  Genebal  Refutatioh  and  oohabitatlony  «s- 
oept  in  a  prooecution  for  bigamy  or  an  action  for  criminal  convenatioB, 
and  even  then  it  may  be  proved  by  witnesses  who  were  present  at  tlia 
marriage.    Arthur  v.  Broadnax,  707. 

MARRTET)  WOMEN. 
|fjty^y»T>  WoMAH  Tbadiho  AS  Feme  Solb  afteb  DiBEBnoH  by  her  Ima* 
band,  who  has  abjured  the  state,  may  sue  alone  on  a  note  given  to  her  bk 
that  dharaoter.    Arthur  v.  Broadnax^  707. 

MASTER  AND  SERVANT. 

L  Am  Emfloteb  Disohabqbd  befobe  the  CoMPLBnov  ov  the  Time  of 
Sebvioe  for  which  he  has  been  engaged,  for  fanlt  or  mlseondnot  upon  his 
parti  of  sufficient  sggravation  to  justify  the  disoharge,  is  not  entitlisd  to 
any  oompensation  for  the  services  actually  pezf ormed.  Pofsy  ▼•  €hrtk^ 
188. 

'i»  Sebtaht  Duobabobd  fob  Mnooanwar  «a&  not  momm  kls  wiigaa.  X4k 

hart  V.  Wood^  461. 
^'  Am.  Dae  Vol..  XXXVn-A 
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B»  BokYAjn  ov  Packxv-boat  Fobvkits  Waois  bt  Stbaliho  Goqm  d  a 
<m  the  bottt  during  his  texm  of  ■enrioo.    Id, 

lOSBEPAESENTATIONa 

8m  FBAI7D»  2;  iHBOBiJrail^  8i 

■ 

MI8TAKK 

AXD  AwABD»  8;  AnonoHBy  4;  OcntroBAXionv  IS;  Bopm* 
2;  8^  9;  SmBim. 

MORAL  OBUGATIONa 
flttAooQBDAXDfiAxniAonositS;  BAmoHiFiorAXDlvBocvBnirtSi 

M0BTQAGB8. 

L  A  MmoQAOi  ov  PBBSOirAL  Pbopbbtt  need  not  be  hy  eeeled  lueliiumat, 
Detpaieh  Lhe  ▼.  BeUamf  Mfg.  Co.^  208. 

%  Wbku  Owhxb  ot  Lavd  Lxasxd  vob  Tbui  ov  Ykabs  MoBsoAon  tbm 
SAMXt  the  mortgage  tranef era  to  the  mortgagee  the  reveraiaii,  to  which 
the  rent  ia  inoident»  and  if  he  givea  notice  to  the  leasee  of  his  right 
thereto,  the  latter  will  thereafter  be  liable  to  pay  to  him  all  rente  that 
become  due  after  the  date  of  such  conveyance  and  notice.  Bat  the  mort- 
gagee can  not  recover  from  the  lessee  rent  which  became  dne  prior  to 
the  execution  of  the  mortgage.    Burden  ▼.  Thayfr,  117. 

8»  AXTOBNMBNT  IS  NO  LONOSB  KsOBSaABT  TO  EkABLB  PUBOaASIB  OV  BXVXB- 

8I0N  to  maintain  againat  the  lessee  an  action  of  debt  f<Mr  rent    Id, 

i.  Bona  Fide  Mobtqaobs  ov  Fbaudulbnt  Gbantbb  of  premises  conveyed  in 
frand  of  creditors,  having  no  notice  of  the  frand,  is  entitled  to  a  prefer- 
ence over  a  creditor  of  the  frandnlent  grantor  who  obtains  judgment  and 
buys  in  the  premises  on  execution  after  the  fraudulent  conveyance,  but 
before  the  mortgage,  but  whose  deed  is  not  recorded  until  after  the 
mortgage  is  recorded,  although  part  of  the  amount  loaned  on  the  mort- 
gage is  not  paid  over  to  the  mortgagor  until  after  the  aheri£f 'a  deed  la 
recorded.    Ledyard  ▼.  BuUer,  379. 

i.  Friobitt  bbtwbbn  Pubohasebs  fbom  Fbaudulbnt  Gbamtob  and  firaudn* 
lent  grantee,  respectively,  is  with  him  who  first  records  his  deed.    Id, 

6b  Mobtoaqee  18  PuBCHASER  to  the  extent  of  his  interest  within  the  meaning 
of  the  statute  of  frauds.    Id, 

7.  MoBTOAOE  Debt  in  the  Hands  ov  an  Assignee  ov  the  Mobioaoeb  is 
not  affected  by  payments  of  money  made  by  the  mortgagor  for  the  bene- 
fit of  the  mortgagee,  previoua  to  the  assignment,  with  a  general  under- 
standing that  such  payments  were  to  be  credited  on  the  mortgage  debt^ 
unless  by  indorsement  or  other  mode  or  memorandum  ef  credits  such  pro- 
portion of  the  debt  waa  in  fact  relinquished  by  an  actual  application  of 
the  Buma  so  paid  to  ita  discharge.    Pott  v.  OarmaUt  484. 

ii  MoBTOAOEE  HAVING  Bjkoyebed  JUDGMENT  VOB  Pabt  of  the  mortgage  debt 
at  law  can  uot  have  a  decree  of  foredoaure,  where  that  fact  appears  by 
his  bill,  until  execution  on  such  judgment  has  been  returned  nnsatiafied, 
though  the  bill  is  taken  im>  ooiifeMO.    Sh^feUY,  Skt^feU^iSi, 
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tl  Dud  ov  Trust  ion  Pbofibtt  Jointly  Pubchaskd  win  b*  oontliiiied  lor 
the  bootfit  of  one  party,  ao  far  as  he  has  made  paymeiitB  b^ond  hia  Jusl 
proporikm  of  the  debt.     WhecUUy  v.  CUAotm,  064. 

Am  AmoNMum  fob  Benztit  ov  Crbdttobs,  3;  Dowib*  1-8;  Baxomu  U 

FBAUDUIJDff  COHVXTANCBS,  2;  JUDOMXMTB,  3;  LaVDLOHD AXOTUTAn^  & 

MULTIFAaiOUSNESS. 
See  Equitt,  11-18. 

MUBDEB. 
See  Cbdomal  Law,  4^  6. 

NAVIOABLB  WATBBa 
See  WATSBOOUBSia,  2, 8. 

NEOUGENCBL 
SeeAROurBTAimCijiiiT,  4,  6,  7;  Statutb  of  LmRAxraaiy  ?• 

NEGOnABLB  IN8TBUMSNT& 

1.  FlHUfiaaoBT  Nona  asm  hot  Pbibumbd  to  bb  Madb  oh  Tdib.  Wpmm 
Y.  Rae^  70. 

%  Obbditob'8  Dibooumtibo  Draft  Sbnt  Him  bt  Debtor  and  giving  the  latter 
oradit  before  the  draft  is  honored,  will  not  oondnde  him  in  the  abaenoe 
of  negligence  or  want  of  fidelity;  and  liaving  taken  np  the, draft  aftar  ita 
diahonor,  he  ia  entitled  to  recover  that  amoont  from  the  debtor.  Chod- 
now  V.  ^0106,  46. 

!•  FRomaaoRT  Notb  Givbn  in  Consibbration  that  a  Pabtt  will  With- 
draw Bn>  made  on  a  aale  of  pnblic  lands  is  fraodalent  and  void,  ^ifikt 
▼.  Lovhggoodf  402, 

4.  Notb  Patablr  "to  thb  Ordrr  of  thb  Indobsbr's  Namb,"  ia  negotiabla. 
UnUed  8taie$  v.  WhUe,  874. 

Ik  Notb  Hbld  as  Collateral  Sbouritt  for  a  Prbobdbnt  Debt  ii  anl^eot 
to  the  aame  defenses  as  if  in  the  handa  of  the  original  payee.  Outtmm  v. 
BnmehBank,  726.. 

8.  Holder  of  a  Bill  of  Ezohanob  Who  has  Bbgeivbd  of  thb  Drawer  a 
New  Bill  for  a  part  of  the  amount  and  has  given  time  to  the  drawer  to 
pay  the  balance,  does  not  thereby  release  the  acceptor,  though  the  latter 
aooepted  the  bill  merely  for  the  acoonmiodation  of  the  drawer,  of  which 
faot  the  holder  wsa  informed.     WhUe  v.  Hopkina,  642. 

7*  F6BMAL  Reibabb  of  Drawer  bt  thb  Holder  of  a  Bill  of  Ezohanob 
ia  no  releaae  of  the  acceptor,  unleaa  such  discharge  of  the  holder  waa 
nade  in  conaideration  of  payment  or  other  satisfaction  by  which  the  bill 
waa,  to  all  intents  and  purposes,  paid.    Id, 

8.  Holder  can  not  be  Enjoined  from  Prococedino  against  Aooommoda- 
noN  LfDOBSER  of  a  bill  until  he  has  exhausted  his  remedies  against  the 
aooeptor,  nor  can  the  acceptor  require  him  to  collect  the  amount  in 
equal  portiona  from  himself  and  the  indoner,  on  the  ground  that  they 
are  boUi  accommodation  parties  and  co-sureties  for  the  drawer.  Ahtt» 
arcmbie  v.  Ktwx^  721. 
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ft.  AownmoniAgDy  IwpoMnt  cmx  mcff  HATsBmotixr  99  Jxnmmmn 

«nd  by  the  holder  agaixut  the  drawer  of  a  faQl  until  he  hai  paid  the 
debt    Id. 

IQl  BoirAFn>KHoLDXEoyPBOiciBBOB.TNoniirwHi0H'ABArai8NoiiiKA& 
Patxi  may  me  thereapon  in  the  name  of  the  bank  upon  giying  it  pioper 
■eoarity  againet  oosti.    SUUd  ▼.  Alibotp  227. 

IL  A  Non  Patablb  to  One  Pnuwir,  but  Dxlxvibxd  to  Avothbb,  as  the 
pfomiee  of  the  maker  to  him,  may  be  declared  upon  by  the  latter  in  hie 
own  name  aa  a  note  made  payable  to  himaelf  by  the  name  of  the  third 
perMm.    Id. 

1%  A  Nominal  Payee  icat  Make  a  Valid  iNDOBaEHEHT  of  a  promiMOcy 
note  to  the  real  payee,  in  order  to  faeilitate  an  aotion  by  the  latter.    Id, 

It.  Bequer  bt  Aooommodatiov  iNiKnaxBB  upon  the  holder  of  a  proteated 
note,  that  he  immediately  prooeed  to  ene  the  maker,  aooompanied  with 
the  information  that  upon  a  faihire  eo  to  do  they  will  hold  themeelTee 
diaohaiged,  impoeea  no  duty  upon  the  holder;  nor  will  the  indonen  be 
diaoharged  beoanae  the  maker  of  the  note,  subaequently  to  the  lequeet 
which  has  not  been  complied  with,  becomee  insolvent.  BmUU  v.  Thatcher, 
176. 

li.  Qbioinal PBoioaoB,  WHBK  Indobsxb isGoNSDOBRBD  AH. — ^Where thepayeo 
of  a  promisaoiy  note  has  taken  it  and  carried  it  away ,  bat,  on  the  same  or 
the  next  day,  returns  it  to  the  maker  with  a  request  to  have  him  prooore 
an  indorser  thereon,  which  the  maker  does,  the  indorser  so  obtained  will 
be  considered  an  original  promisor,  and  aa  saoh  jointly  and  sevenlly 
liable  with  the  maker.    Samaon  ▼.  ThonUoh,  13S. 

IB.  Whbbe  Pabtt  is  not  Bound  to  Pboduob  Pbo]ci8B0ET  Note,  eridenoa 
offered  with  a  view  to  accoant  for  its  non-production  is  unneceasaiy  and 
inadmissible.     Wymdn  v.  Eae^  70. 

16b  Wheeb  Note  has  been  Given,  its  Pboduohon  is  Geneballt  Bbquibbd 
in  an  action  on  the  original  cause,  for  the  seourity  of  the  defendsnt,  and 
not  from  any  rule  of  evidence  which  would  prevent  the  introduotioi  of 
evidence  of  indebtedness  without  the  productioii  of  the  note.    Id^ 

17.  BviDENCE  ov  Indebtedness  without  Pboddotion  <Mr  Note  la  admissfhia 
in  snoh  a  case.    Id, 

U.  Pabsxes  to  Bill  abb  Ail  Absolutelt  Liable  abtbb  BETAUur  by  tha 
acceptor  and  notioe  thereof,  and  the  holder  may  proceed  agaiBst  one  or 
all,  at  his  election,  until  he  obtains  satiafoetioii.  Abererombie  ▼•  Kmootf 
721. 

19.  Pboot  that  Makes  or  Note  has  Absoonded  before  the  day  of  psyaent 
diipenses  with  the  necessity  of  showing  demand  against  him,  or  an  at- 
tempt at  demand,  in  order  to  charge  the  indorser;  otherwise  where  the 
maker  has  merely  changed  his  residence.    Lehman  v.  Jones,  40& 

See  AonoNS,  4;  Aqenot,  6;  Attobnbt  and  Client,  5,  6;  Banks  and  Bank- 
nro;  O0N8TITUTIQNAL  Law,  6;  Bquitt,  9;  Evtdenoe,  2, 4;  BxEOunoNS, 
10;  Bxboutobs  and  Administbatobs,  3;  Pabtnebship,  1,  4;  Patment, 
1,  8;  Pleading  and  P&aotiob,  10;  Statute  or  B^uds,  7;  SuBEnsRXP, 
7,  8;  Usage,  1,  2. 

NEWTKLAL. 

1.  Bejeownq  Witness  is  not  QBdtiin)  fob  a  New  Tbial,  where,  by  reason  of 
the  abandonment  of  the  claim  to  which  the  witness  wonld  testify,  no 
damage  has  resulted  to  the  defendant.    Potter  v.  Waehbwmt  616. 
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%  New  Trial  will  vot  bb  Qbavtkd  ov  Jubobs'  Avudatits  that  the  tbt- 
diet  was  anented  to  in  oomequenoe  of  erroES  made  dnring  their  dellber- 
atioiie  and  subsequently  disooyered.    NewUm  v.  Booths  690. 

!•  liDDIBBOnOH  OF  THB  JVBT  UPON   AH  ABSIKACT  MaTTBB  whioh  IB  I«l« 

dsred  wholly  immaterial  by  a  correct  instrnotion  upon  another  matter 
deoisiTe  of  the  cause,  oonstitutes  no  ground  upon  which  to  reverse  a 
judgment  in  favor  of  the  party  in  whoee  behalf  the  instruotions  were 
given.  Cfhamben  v.  Bedell,  508. 
4  Obabob  which  Tbnds  to  Mislkad  the  Jubt  by  inducing  them  to  be- 
lieve there  is  but  one  point  of  defense,  when  in  tanth  there  are  two^  and 
the  evidence  introduced  under  the  defense  upon  which  no  instruotioii  is 
given  is  involved  in  the  greater  uncertainty,  is  a  suffiolent  groond  lor 
rsmanding  the  oanse  for  another  triaL  Seff  v.  Sa^f  £28. 

See  BouBDABiBB,  8;  Plbaddvo  avi>  Pbaohob,  10. 

NOLLE  PBOSEQUL 
See  Plbaddto  abd  Fbaozioi»  88»  94, 

KONSUrr. 
See  AiTOBHBT  and  Cubbt,  8»  i. 

NOTICE. 
See  SuBBTTSHiP,  8t  10. 

NUNC  PEO  TUNC. 
See  JoDGMBins,  6-8. 

NUNCUPATIVB  WILLS. 
See  Wills,  1-8. 

OFFICES  AND  OFFICEBa 

L  Saia  of  Onnab — ^Appointment  of  a  deputy  sheriff  under  an  agrssncnt  thai 
he  shall  pay  to  his  principal  one  half  of  the  fees  received  by  such  d^nty 
for  his  servioes  is  not  the  selling  of  an  office.    MoU  v.  Bobbku^  280. 

%  BovD  ov  Dbputt  Shbbdv  conditioned  that  he  will  indemnify  the  prindpal 
from  all  damages  arising  from  the  deputy's  conduct  and  pay  to  the  sher^ 
iff  one  half  of  all  fees  received,  is  viJid.    Id, 

t,  Oiviobb  mat  Takb  as  AoBBBicBNT  f OT  the  payment  to  him  of  part  of  the 
feee  of  his  office,  because  he  is  in  law  entitled  to  the  whole  thereof;  and 
he  may  divide  his  feee  with  adeputy  as  a  mode  of  paying  the  latter  for 
services.    Id, 

4.  Agbbbmbht  bt  a  Dbputt  id  pat  thb  Pbibgipal  a  SracmBD  Sun*  not 

arising  out  of  the  profits  of  the  office,  is  void,  as  amounting  to  the  «k 

d  an  i?ffl<^,    Jd* 

See  Shbboiis. 

0KPHAN8'  COURT. 
See  Ppobatb  Coubt. 

OUSTER. 
See  Co-tbnakct,  3,  4;  DiBSBiam,  S,  8. 
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PABBNT  Ain>  CHILD. 
See  DoMzoiLB,  1;  Statutb  ov  Vbavm,  L 

PAROL  EVIDENOB. 
See  BviDiiroi,  8, 4,  5,  7. 

PARTITION. 

1.  Pabol  FAKimoar  Oabrtbd  nrao  Enaor  wr  PoMMgKMr  inaooatdeaotliMP» 
with.  Is  bindiiig  between  tenants  in  oommon  whose  titles  are  distJnel. 
B^ent  ▼.  Wheeler,  243. 

&*Pabol  PABTinoir  bt  Ga^HTu  ov  Husband  who  d  Tdtaiit  bt  GoBinnT, 
the  wife  not  having  soknowledged  the  deed  so  as  to  pass  her  interest^ 
though  not  binding  on  the  wife»  is  good  in  ejectment  against  a  strtngsr. 
Id. 

8l  Wbbu  a  Pabtixiov  of  Bbal  Ebtats  bt  a  Pbobaxb  Coubt  has  been 

aoqniasoed  in  by  the  heiis  for  twenty  years,  the  prooeedings  of  the  oooit 

will  be  presomed  to  have  been  regular,  and  be  held  oondnslTB.    OoBip' 

htU  Y.  TFoBoee,  210. 

See  Husband  and  Wvb,  7. 

PARTNERSHIP. 

L  An  AoaBPTANOB  bt  Onb  Mbmbbb  of  a  Fibm  of  a  Bill  of  RroifANOB, 
whioh  represents  a  private  debt  of  his  own,  binds  the  firm,  if  the  holder 
of  the  biU  was  ignorant  of  the  natore  of  its  consideration.  PoUer  ▼.  Dtf* 
2on,  185. 

%  Rbaltt  Pubchasxd  bt  Two  Jointlt  is  not  Pabtnbbship  Pbofkbtt, 
though  they  are  to  carry  on  the  business  of  milling  therewith.  Whea^ 
ley  ▼.  OaJlhimn^  654. 

S.  PuBGHABB  BBiNO  ON  INDIVIDUAL  RispONSiBiLrrT  IN  SUCH  A  Case,  the  pay- 
ment of  one  of  the  installments  out  of  the  partnership  funds  does  not 
convert  the  realty  into  partnership  property.    Id, 

4.  Aftbb  Dissolution  of  Fibm,  Pabtnbb  can  not  Qivb  Non  in  firm  name 
for  past  indebtedness  without  some  special  anthorily.  WoodteoHk  v. 
Dcfwner,  611. 

5b  CONFSBSION  OF  JUDOHBNT  BT  OnB  PaBTNBB  BiNDS  Hllfy  but  DOt  his  00* 

partner.    BUter  v.  Shank,  4S9. 

Qb  In  Equttt  a  Pabtnbbship  Dbbt  is  Oonsidbbkd  Joint  and  Sbvbbal,  and 
upon  the  death  of  any  member  of  the  firm  the  creditor  may  proceed 
directly  against  the  estate  of  the  deceased  partner.  This  rule  hu  been 
adopted  by  our  statute,  and  in  consequence  in  Arkansas  a  partnership 
creditor  is  entitled  to  an  allowance  in  the  probate  court  of  a  partnership 
debt  which  he  has  presented  to  the  representative  of  a  deoessed  partner. 
McLaen  v.  Oamon,  777. 

7.  At  Oommon  Law  a  Pabtnbbship  Debt  is  thb  Joint  Debt  of  the  part- 
ners, and  the  death  of  any  member  of  the  firm  extinguishes  the  debt  as 
to  him;  and  the  remedy  of  the  creditor  is  confined  to  one  against  the 

survivors.    Id, 

See  Aitaohments,  6;  Liens,  8. 

PART  PERFORMANCE. 
See  Spbgifio  Pbbfobmangb,  2,  8;  Statutb  of  Fbauds,  & 
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PAYMENT. 

1.  OuonrAL  DiBT  n  DnoBABaiD  if  the  debtor  effisotB  a  oompromlM,  and 

gives  the  note  of  a  third  peraon  in  payment  of  the  stun  fixed  by  the  ooni* 

promlee.    Staffcrd  v.  Soeon,  366. 
i.  BoKA  Fids  Patmxnt  ik  Nom  ov  Bank  whigb  has  Faxlxd^  neither 

party  having  knowledge  of  the  £aifaire»  is  good  and  dieehaiges  the  debk 

Ba/yard  ▼.  Shunk^  441. 
lb  TAXnro  Nors  vob  Qoods  Sold  and  Deutsbsd  does  not  eztingoiih  tiis 

original  caoM  of  action.     Wyman  ▼.  Bae^  70l 

4.  l^HXas  NIUTHEJt  DSBTOB  NOB  CbBDITOB  MaXI8  ApPUOATION  OV  PaT* 

MINTS,  the  law  will  make  the  application  according  to  the  Justice  of  tiis 
particolar  case,  in  view  of  all  the  attendant  droimistancee.  OmUk  t. 
L&ydf  621. 

i.  Bulb  Qotzbnino  Afpucation  or  Patmxnis  kt  an  Attobnbt  to  a  dioBt 
is  not  the  same  as  that  which  governs  payments  by  a  debtor  to  a  creditor. 
Id. 

Qb  Appuoation  should  bb  to  Eztinouxsh  Dbbis  aooobdino  to  Pbiobitt  of 
time,  in  cases  of  long-standing  acconnts  where  debts  and  credits  are  con- 
stantly occurring  and  no  balances  are  stmck  otherwise  than  for  the  pur* 
pose  of  making  rests.    Id. 

See  AoooBD  and  Satisfaction,  1;  Mobtoaobs,  7;  Pbobatb  CoubxBi  7* 

PLEADING  AND  PRACTICE. 

1.  Parties  having  Conpliotino  Intxbests  can  not  be  Joinbd  as  complain* 

ants  in  a  suit.    Orant  v.  Van  SeJioonhoven^  393. 

2.  Tbustees  op  Voluntart  Association  abe  Liable  on  Notb  given  by  them 

for  labor  done  for  the  association;  and  the  non- joinder  of  the  other  mem* 
hers  of  the  association  should  be  taken  advantage  of  by  abatement. 
Chick  V.  TreveU,  68. 

Sw  Wipe  should  be  Made  Dependant  in  Suit  Bbouoht  bt  Husband  to  sot 
aside  a  conveyance  of  property  to  tmstees  for  her  separate  nse  for  UfSp 
with  remainder  to  her  children;  and  if  she  is  joined  as  complainant  in  a 
suit  brought  against  the  trustees  and  the  infant  children,  the  latter  should 
be  permitted  by  their  guardian  cui  litem  to  put  in  a  special  answer  for  the 
purpose  of  raising  the  objection  and  compelling  the  complainant  to 
amend  by  making  the  wife  defendant     ChmU  v.  Van  Schoonhoven^  303. 

4.  Opkbation  op  the  Rule  that  a  Pebson  can  not  bb  Pabtt  Plaintipv 
and  also  defendaot  is  confined  to  natural  persons.  Comutt  v.  Woodard^ 
173. 

ft.  Tbustees  op  Schools  Constitute  Quasi.  Cobfobations,  and  may»  in  their 
corporate  character,  sue  their  own  members.  It  will  not  affect  the  mis 
that  the  action  is  brought  in  the  names  of  the  individual  trustees,  in* 
stead  of  under  the  general  title  of  trustees  of  schools.    Id. 

t,  Inpobmautibs  in  Making  Ezecutobs  op  Deceased  Dependant  Pabcts 
are  deemed  waived,  where,  on  suggestion  of  the  death  of  the  defendant^ 
fctre  /ocios  is  directed  to  issue  to  his  representatives,  not  naming  thsm 
or  stating  whether  they  are  executors  or  administrators,  but  they  are 
correctly  described  in  the  acire/aciaa  which  iz  duly  served  on  them,  and 
where,  although  they  are  not  formally  made  parties,  the  judgment  entry 
designates  them  as  executors  and  recites  that  they  appeared  and  went  to 
trial.    Kennedy  v.  OeddeSt  714. 
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7.  Kov-JonrDEB  ov  ▲  Pastt  to  a  Bxal  AcnoK  most  be  pleaded  in  absfe^ 

ment  or  the  objeotion  it  lost    CkmpbdlT.  TFoSocey  2111. 

8.  Objsctiov  TO  THB  IBjBJOODVR  ow  TBE  Pashes  TO  ▲  RsAJL  Aohov,  If  tho 

miajoinder  do  not  appear  from  the  reoonit  nuut,  if  not  pleadid  ia  abaft^ 
neot,  bo  taken  advantage  of  by  a  motion  for  a  nonrait;  it  will  be  too 
late  to  urge  the  objection  after  a  Tecdiot.    Id» 

9m  OBJaonONTHATpABTrWiAlMFBOPBELrJoiNSDDlBtLLfQrspeoifioOIBOa 

tion  of  a  oontraot  of  nle,  and  that  the  bill  ooght  to  bo  dlwniawd  aa  to 
him,  ia  premature  where  there  was  not  a  final  deone  in  the  oanaa.   dorle 
y.Ourtu,6Q5. 
IQl  Av  Iia>OB8iBios(>iLLBCXiov  may  recover  from  the  maker  of  a  nagotiaUo 

11,  Iv  A  CouHT  IS  Bad  in  Subsiasob,  the  defendaot  moat  prevail  thoogh  hie 
plea  tharato  ia  bad  and  la  demorred  to.     UwUed  SIoUm  v.  WMU^  874 

12.  Iv  AvT  OxB  CouiiT  nr  a  Diolabatiov  la  Good,  a  damnxrer  to  the  whole 
declaration  moat  be  overruled  though  the  other  ooonta  are  bad  in  anb- 

Vk  BmNDABT  BT  PXJUDUTO  TO  AOXIOH  ADMXXS  FuJHO  OV  PflTiABATlOB 

therein.    Atthmr  ▼.  Brwudtiax^  707. 
14.  Whb&b  Aobbxmert  Dbglabed  oh  is  hot  Aobbbmbbt  Givbv  ov  Otbb 

according  to  ita  tme  intent  or  meaning,  a  demniver  to  the  dedaration 

ahoold  be  anatained.    Aiidenon  v.  Crikher,  72. 
Uk  Dbolabation  is  Ambndablb  avtbr  Vbediot  for  the  plaintiff  in  ^{ect- 

ment,  to  conform  to  the  nature  of  hia  title,  where  he  daima  title  to  tho 

whole  of  the  premisea,  but  his  title  aa  to  an  imdivided  part  \b  aubjeot  to 

be  defeated  by  a  future  claim  of  a/eme-cowH.    Byem  v.  Wheder,  243. 
10.  TJiTDBB  an  Act  Allowing  an  Akbndmbnt  "on**  tkb  Trial,  plaintiff 

may  amend  hia  declaration  dnring  the  argument.    FratMn  Fwrt  Ina,  Oa. 

V.  Undlay,  430. 

17.  ]>B1CANDANT  IN  WrIT  OF  RiOHT  ICAT  BbOOYBB  UNDBB  TITLB  BT  D»- 

8BISIN,  unleaa  the  tenant  can  ahow  a  better  title.    Huni  v.  Huni^  180. 

18.  Dab&ein  Seisin  is  a  Good  Plba  in  a  writ  of  right.    Id, 

19.  Ebbonbous  Abstkact  iNSTBUonoN  ia  not  a  gronnd  for  reveraing  a  Jndg- 
ment.    Arthur  v.  Broadnax,  707. 

20.  Bblbasb  ov  Erbobs  in  a  Judqmbnt  is  Plbadablb  nr  Bab  of  the  aa- 
aignment  of  errora  in  the  appellate  court.    Bwnm  v.  Moody,  172. 

21.  FoBBBABANCB  FROM  THB  Entorobmbnt  OF  A  Lbgal  Rioht  \b  a  aofficient 
consideration  to  aupport  a  releaae  of  errora.    Id, 

22.  Jurat  to  Answbb  in  Form  of  Cbrtifigatb  by  the  officer,  that  the  de- 
fendant awore  that  the  ''facta,**  inatead  of  the  ''matters,**  atated  in  the 
answer  "were  tme,**  instead  of  "are  true,** is  anffiolent.  WhdpUy  v. 
Van  Eppi,  400. 

28.  PowBR  TO  Entbr  a  Nollb  Prosbqui  waa,  at  common  law,  confided  to 
the  attorney -general  alone.  Under  our  atatates  it  is  delegated  to  the  dis- 
trict attorneys,  to  be  exercised  with  .leave  of  the  court.  PtopU  v.  McLwd^ 
828. 

M.  CouBT  CAN  NOT  Ordbr  TUB  Entrt  OF  A  NoLLB  Pbosbqui  OB  affidavlta 
and  other  proofs  aubmitted  by  the  prisoner,  the  district  attorney  having 
made  no  application  for  leave  to  make  such  entry.    Id, 

26.  PxNDBNCY  OF  A  pRioR  SuiT  IN  A  FoREioN  GoiTNTRT  can  not  be  pleaded 
in  abatement  of  an  action  for  the  same  cause  in  this  state  as  to  a^tjiffw 
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which  are  strietiy  peraonal.  hi  their  Dfttare,  bat  the  pendency  of  a  pro- 
ceedhig  in  rem  m  a  foreign  JnrxBdiction  may  be  so  pleaded,  as  alao  may 
a  proeeedhig  in  a  mixed  action,  in  iHiieh  a  epecifio  thhig  as  well  as  tha 
performance  of  a  peraonal  obligation  is  demanded.    Lomry  ▼.  HaU^  485. 

Mi  BiooBD  OF  AN  Eabuxb  avd  PsiTBiiro  Aonov  ov  BiPiJEvxN  Brouobx 
nr  ▲  FoBxiov  Statb  while  the  goods  were  within  its  Joriediotion,  and 
in  which  poaaeosion  was  deliTered  to  the  plaintiff^  may  be  gifsn  in  evi* 
dflBoe  to  support  a  plea  in  bar  of  a  similar  action  broi^t  by  the  former 
owner  of  the  property  to  regain  possession  of  it  after  its  remorsl  to  this 
state.    Id, 

fl7.  A  OnriBAL  IhocinaiBB  to  a  I>aaLABATiov  whiob  Oontaihb  Sitxbal 
Gouiim  is  bad  at  common  law,  If  any  one  of  the  ooonts  is  good*  Xom 
T.  Zewjgfan,  709. 

flea  Abbxt&ation  avi>  Awabd,  4-6;  ArrAOHinEiras,  3,  4,  6;  Axiobnit  ahd 
CLmrr,  8,  4,  10;  Bankbuftot  Ain>  Insolveitcy,  1;  Bonds,  4,  9, 10, 11; 
Oonsrtdtiokal  Law,  5;  Contbaots,  5-7;  OoRPOBATioire,  13;  Eqititt, 
11*18}  ExxounoHB,  10, 17;  Guardian  and  Wabd,  2;  Habias  Oobpcb, 
8;  JuDOMBHTS^  4-7;  Lzbbl,  6-7;  Mabbikd  Wombn,  1;  NBOonABUi  In* 
nsuiCBNTS,  11, 15-17;  Niw  Tbial;  Pbobatb  Ck>nBT8;  Bbtlbvu;  8bv- 
ow,  8;  UsuBT,  4. 

POSSESSION. 

See  LiBNS,  2,  7;  Spboifio  Pxbfobmanob,  8. 

PEBSCRIPnON. 

L  Whbbb  Son,  on  his  Fathxb's  Bbgomino  Inbanb,  Taxbs  HANAaBMXNT  of 

his  fsrm,  with  the  consent  of  the  mother  and  the  rest  of  the  family,  he 
is  considered  as  occnpying  under  his  father,  and  the  profits  taken  by  him 
during  his  father's  life-time  are  considered  as  taken  for  the  latter's  use 
and  benefit.  And  in  such  a  case  the  seisin  of  the  father  will  be  consid- 
ered as  continuing  up  to  the  time  of  his  death.  HwU  t.  HunJt^  130l 
8L  Whbbb  a  Fathbb  Bsoamb  Insane  and  One  ot  ms  Sons  Took  thb  Man- 
AOBMBNT  of  his  farm  during  the  rest  of  Ids  father's  life-time,  and  re- 
mained in  possession  of  it  for  thirty  yesrs  afterwards,  these  facts  do  not 
warrant  a  presumption  of  a  conyeyance  to  him  by  the  father,  or  of  a  re- 
lease to  him  by  the  other  heirs,  subsequent  to  their  father's  death.    Id, 

PRESUMPTIONS. 

Sea  AnoBNBT  and  Cubnt,  6;  Cobpobationb,  3;  Co-TBNANcnr,  3;  BacBOC- 
noNB,  9;  Fbaudulbnt  Contbtances,  2;  JuDOMENts,  9;  Nboohablb 
Inbibumbntb,  1;  Pabtition,  3. 

PBINGIPAL  AND  SURETY. 

See  SUBETTSHIP.         ^ 

PBIVILEQED  OOMMUNICATIONS. 
See  Attobnet  and  Client,  S-17. 

PROBATE  COURTS. 

L  To  THE  JUBISDIOnON  OF  THE  SUBBOOATS  IN  ^R^NTINO  AdMINIBTBATION 

two  things  only  are  essentisl,  viz.:  I.  The  death  of  the  intestate;  and  2. 
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His  inhabitancy,  at  or  immediately  preceding  hia  death,  of  the  eoonty  in 

wliich  the  ads^iBtration  was  granted.    Bloom  v.  Bwdiek^  299. 
%  JuBiBDionov  TO  Obdxr  ▲  Salb  ov  Rbaltt  Dxpbmss  on  a  petition  and 

aooount.    Id, 
lb  AooouvT  BiQcnam  to  Waiuiamt  ▲  Salb  of  Biautt  can  not  be  dia> 

peneed  with  becanee  an  inventory  has  previoosly  been  filed,  although  a 

general  reference  to  such  inventory  is  made.    Id, 
C  If  AH  Acxx>uiiT  18  PEBBBinexD,  its  effect  is  not  destroyed  by  calling  it  an 

inventory.    Id, 
fiw  Qm  DoouMXKT  MAT  AvBwxB  THE  DouBLB  PuBFOBi  of  an  soooont  and  §m 

inventoiy;  and  an  inventory  made  and  presented  at  the  time  the  petition 

for  an  order  of  sale  is  filed,  may  be  treated  as  an  aooonnt  and  give  the 

coort  jurisdiction  to  the  same  extent  as  a  separate  acooont  containing  the 

same  matters.    Id, 

Qb  iFITDOISKOTCLXARLTAPFXABATWHATTllllTHSlNyKNTOBTWASFlIiKD^ 

bnt  there  is  some  evidence  tending  to  show  its  filing  at  the  time  the  aale 
was  petitioDed  for,  the  question  whether  it  was  filed  at  the  proper  time 
to  support  the  order  of  sale  must  be  sabmitted  to  the  jury.    Id» 

7*  Affuoation  of  Pbbsokal  Estate  to  Patmknt  of  Dxbtb  need  not  be 
made  before  petitioning  for  a  sale;  it  is  sufficient  that  such  applicntioa 
has  been  made  when  the  order  of  sale  is  granted.    Id, 

S.  Dbobiftion  of  Lakd  in  an  Obdkb  of  Sale,  as  ninety-one  acrsp  of  the  south* 
west  comer  of  lot  number  eleven,  is  not  fatally  defective  if  the  intestate 
owned  that  number  of  acres  and  no  more  in  the  lot  named.    Id, 

9l  JxnusDionoN  over  the  Pebsons  to  be  affected  by  a  surrogate's  aala 
must  be  obtained  in  some  manner  sanctioned  by  law,  otherwise  the  pro- 
ceeding will  be  void.    Id, 

IQl  SUBEOOATE  COXTST  IS  OF  INFERIOR  JCRISDIOTION— «  mOTC  CTBature  of  tho 

statute.  Persons  claiming  under  its  orders  must-show  afllnnatively  that 
it  obtained  Jurisdiction  to  make  them  by  pursuing  the  forms  prescribed  by 
the  statute.  Id, 
Ih  Affointment  of  Guardian  to  Afpear  for  and  Refewkbit  htWAMt 
Heirs  on  an  application  to  sell  real  estate  ia  jurisdictional.  U  swli  a^ 
pointment  is  not  made,  the  order  of  sale  is  void.    JcC 

See  Partition,  3;  Wusa,  S. 

PROCESS. 
See  CoNBTiTunoNAL  Law,  ft. 

QUO  WARRANTO. 
See  Constitutional  Law,  ft. 

RECEIPTORS. 
See  Attaghxents,  8. 

RELEASE  OF  ERRORS. 
See  Pleading  and  Praoiic!E,  20^  8L 

RELIGIOUS  SOCIETIES. 
See  AcmoNS,  2. 
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REPLEVIN. 

L  Dbiyibt  of  PBonaarr  ukoxb  a  Writ  of  RspUEvm  to  the  plaintiif  ia 
•n  aotioo  entitles  hlzn,  as  Against  the  defendant,  to  the  right  of  possessioii 
ffffi^mg  the  detennination  of  the  suit.    Lowry  v.  HaUt  405. 

SL  Undib  Oxnuul  Plba  of  Pbopertt  without  Fubthxr  Spksial  Plka, 
evidence  of  a  delivery  to  a  defendant  in  an  action  of  replevin,  of  the 
iMne  property  in  a  prior  ondetermined  action  in  another  state,  niAy  be 
received.    Id, 

S.  DnriNBAMT  IN  AN  AoTiON  OF  Bkplbvin  ut  THIS  Stati  may  avail  him- 
self  of  a  delivery  to  him  of  the  same  property  pursnant  to  a  writ  of  re- 
plevin inued  oat  of  a  court  of  competent  jniisdiotion  of  another  statSp 
previoosly,  while  the  parties  to  the  action  and  the  property  in  dispnte 
were  within  the  jurisdiction  and  sabject  to  the  law  of  the  plaoe  of  de- 

liveqr.    M 

See  Fbaud,  8;  Plxadino  Axn>  P&AonoKp  20. 

BBSdSSION  OF  CONTRACT&L 
See  CoMTBACfSB,  4. 

SAIjESk 

L  PtACB  OF  DSUYSBT  OF  ABTICUS  StIPULATBD  IN  SXALID  CONTRACT  Is  a 

condition  precedent  merely,  impoeed  upon  the  party  bonnd,  which  may 
be  waived  by  the  party  entitled  to  its  performance  without  prodndng 
any  alteration  of  the  original  contract.    McC<mh9  v.  McKetman,  606. 

%  AORUMXKT  TO  ACCXPT  DSLIVERT  AT  A  PlACS  OTHSRTHAN  THAT  SfIOIFHD 

in  the  original  contract  does  not  constitate  a  new  contract.    Id, 

t.  COTBNANT  HAT  BB  SUSTAINED  UPON  A  CONTRACT  UNDER  SSAL  notwith- 
standing by  sabsequent  consent  of  the  parties  the  place  at  which  the  arti- 
cles called  for  were  to  be  delivered  was  altered,  and  performance  may  be 
shown  by  evidence  of  a  delivery  at  the  place  agreed  upon.    Id* 

4,  Upon  a  Contract  to  Dsltver  Articles  at  a  Particular  Tucr  and 
place  for  a  specified  price,  the  party  bound  thereby,  after  making  deliv- 
ery in  the  manner  agreed  upon,  if  the  price  be  not  paid,  may  remove  the 
articles  and  resell  them,  and  may  recover  upon  the  original  contract  as 
for  a  breach  thereof.    Id, 

t,  A  Reooybry  is  not  Defeated  bt  the  Aooeptance  by  the  Gontraotob 
of  a  portion  of  the  consideration,  prior  to  the  removal  and  sale  by  him  of 
the  articles  delivered.    Id, 

^  Mbaburb  of  Damages  is  the  DinBBENOB  between  thb  Gontraot  Pbiob 
and  the  sum  for  which  the  articles  were  subsequently  sold.    Id, 

"Bm  AncrnoHs;  Fraud,  1-3;  Offices  and  Offiobbb,  I;  Sfboifio  Pbbfobm- 

ANCE,   I. 

SEISIN. 
See  Covbnantb,8. 

SET-OFF. 

h  Dbbib  ob  Dbicakdb  to  Conbtitute  a  Set-off  must  be  due  in  the 
right.    Oqfinan  v.  HampUm^  612. 
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%  Sar-ovF— Mutual  Dnss  do  vot  BxxnrouiBB  Eixm  Otwol  tmsl  sb  imlim 
by  ■oms  podtiTo  aot  or  agiwoMnt  of  tho  povtiM  the  intention  to  Mtiify 
and  difloluurge  their  reepeotive  debte  it  deeily  iiKH<mted.  Ail  t.  Oar> 
flio/t^iSi. 

5.  Vaaina  GL4I1IIXO  Ssv^iiv  AOiJinT  PuBOBAO  PUB  on  noooinl  of  cliiMi 

hold  O0iinst  the  Tendor,  the  oooonnt  ehoold  be  awt  to  »  ooonniHionMr  If 
the  evidenoe  Joitifiee  it.    Olari»  v.  OmiiB,  926. 

See  BxicunoHS,  23, 

8HXBIFF8. 

k  ftoBOV  B  I^ABui  lom  JTOT  LiTTziio  AJT  Bsnounor  upon  wfaioh  th«o 

bn  ukin  almiinl  injiliin Ih  thn  ilnliii  nf  Ihn  Jiiiliiiiwint     Btmk^WkH^ 
iWrii  ▼.  AMi,  600. 
See  Sooonoinii  a,  9^  11-18»  16;  Ownam  axb  Omoniv  1,  % 

SOVEBEIONTY. 
See  IimBHATiovAL  Law. 

SPECIFIC  PEBFOBMAKCB. 

L  Spiomo  Bziounoir  aw  Contraot  iob  Sals  ov  Bbal  axb  PmoxAL 
PltOFKBanr  for  lump  nun  will  be  deareed.    dark  ▼.  C^rtfi^  628. 

Sk  PaBT  PBBVOBMAKOX  of  PaBOL  CoNTBAOT  V0&  THX  SaUI  Aim  COHTBTAXCB 

OF  Lavd  entiUee  either  party  to  the  right  to  demand  a  specifio  pettem- 
anoe  thereof.     Pngh  ▼.  Ocod,  534. 
t.  Deuykey  of  P088XS8ION  TO  A  Vbndu  poitoant  to  the  oontnMil  la  apart 
pnfoRDanoe.    Id. 

See  PiiBABDra  and  P&Acnoi|  0. 

STARE  DBaSIS. 
See  Constitutional  Law»  A. 

STATUTE  OF  FRAUML 

1.  Pbomict  of  Son  to  Pay  Notk  of  his  Fathib,  in  oaae  the  ptomiiee  ahoold 
diaoontinae  an  action  oommenoed  on  sach  note,  la  within  the  statate  of 
frauds,  and  inTalid  unless  it  is  in  writing.    Nelaon  ▼.  BoffnioUt  148. 

SL  Goods  Contbacisd  fob  abb  not  within  tbx  Szatutb  of  Fbauds  whMi 
they  are  not  in  existence  at  the  time  of  the  contract  or  where  aome  act 
remains  to  be  done  to  pat  them  in  a  condition  to  be  delivered.  OadadeE 
Y,  Lanctf  548. 

8.  No  Note  ob  Mbmobandum  in  Wbetino  is  Nbobbbabt  of  an  AcnoBicsaT 
depending  upon  a  contingency  which  may  or  may  not  happen  within  » 
year.    Id. 

4.  CoNTBAOT  TO  Tbansfeb  Shabes  OF  Stocx  whon  the  same  may  be  opened  to 
subscription  upon  the  books  of  a  corporation,  is  not  within  the  meaning 
of  any  provision  of  the  statute  of  frauds.    Id* 

6.  Though  thb  Foubth  Sbotion  of  thb  Statutb  of  Fbauso  of  Enolaniv 

upon  which  the  doctrine  of  the  effect  of  part  performance  of  a  parol  con- 
tract for  the  sale  of  lands  is  founded,  is  omitted  from  the  statute  as  en- 
acted in  the  state  of  Pennsylvania,  yet  that  doctrine  as  declared  by  tho 
courts  of  chancery  in  England  is  recognised  as  a  part  of  the  law  of  that 
state.    Pugh  v.  Good,  634. 
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ib  A  Pboxudb  to  Pat  a  JuDOurr  AOAivn  Akothdi  if  the  creditor  would 
extend  a  oertftin  forbearance  to  the  debtor,  U  within  the  etatate  of  fraads, 
and  must  be  in  writing.    AlUhoute  ▼.  Ramsaiy,  417. 

7*  AonoN  Lixs  on  Pabol  Pbomisb  to  Aooxft  Bill  to  be  drawn  for  goods 
■old  to  another,  notwithstanding  the  statate  of  frands,  though  inoh 
promifle  doea  not  specify  the  amount  or  date  of  payment*  where  the 
goods  are  sold  accordingly,  the  bill  drawn  in  a  reasonable  time,  and  ao- 
oeptance  refused;  so  where,  in  accordance  with  a  usage  existing  in  snoli 
eases,  the  bill  is  drawn  payable  at  four  months  and  includes  interest  on 
the  price  of  the  goods  after  a  certain  date.    Kemudy  ▼.  Cfeddei^  714. 

STATUTE  OF  UMITATIOKa. 

L  Btatutb  ov  LDcraanom  Doas  vot  Bun  AOAimr  m  UmnD  Bcatb, 
although  they  sue  upon  a  note  or  cause  of  action  acquired  by  transfer 
from  a  private  person,  unleai  the  statute  had  begun  to  run  before  such 
trsnsfer  was  made.     United  SkUtM  ▼.  WhUe,  374. 

2,  PtiA  6f  Non  Absitiipsit  nrwRn  Sex  Aknos  is  not  any  answer  to  a  ooont 
in  a  promissory  note  payable  at  a  specified  time  after  date.    Id, 

S.  Statutb  or  Limitationb  doxs  not  Bun  in  Favob  or  a  Txnant  who  has 
disclaimed  his  landlord's  title,  until  notice  of  the  dinolaimer  is  brought 
home  to  the  landlord.    BuUard  ▼.  CoppSf  561. 

A  Wabiunt-holdxb  is  not  Estopped  to  Sst  up  Titlb  undzk  SxaTmn 
07  Limitationb  in  an  ejectment  suit  by  the  holder  of  a  prior  wanant, 
by  the  &ot  that  his  application  fixes  the  commencement  of  his  improve- 
ment within  the  statutory  period,  where  his  actual  adverse  possession 
began  a  sufficient  length  ol  time  before  the  date  so  fixed.  Ort^fku  ▼. 
Tottenhaan,  472. 

5.  Thb  Timb  of  Limitation  of  an  Action  upon  a  Gontraot  depends  upon 
•  the  law  of  the  place  where  the  action  is  instituted,  and  not  upon  the  law 
of  the  place  of  contract.    King  v.  jDohs,  187. 

6b  Thb  Savino  in  a  SxaTura  of  Limitationb  of  a  Bkmbdt  until  rsm 
"Bxtukn"  of  the  defendant,  where  the  cause  of  action  has  arisen  abroad, 
applies  as  well  to  foreigners  who  have  never  been  in  the  state  as  to  oiti- 
sens.    Id. 

7*  Kbquoxngx  of  Pabtt  to  Pboobxd  sgainst  one  who  is  known  to  have 
taken  and  used  his  property  unlawfully,  does  not  deprive  him  of  his 
righl  to  do  so,  until  the  statute  of  limitations  inteiposes.  Porter  v. 
/biter,  59. 

ft.  Sntet  bt  a  Sxkavokb  in  tbb  Namx  of  ths  OwNm  of  the  Fbkkbold, 
may,  by  ratification,  become  the  act  of  the  latter,  and  will  then  be  suffi- 
eient  to  prevent  the  bar  of  the  statute  of  limitations  from  attaching. 
Campbeil  v.  Wailaee,  210. 

fti  ScaruTJB  OF  Ldcxeationb  Applob  to  Tbustb  CoaNOABLB  at  Law  as  well 
as  in  equity,  snd  may  be  pleaded  to  an  action  for  money  had  and  re- 
ceived, brought  to  recover  surplus  moneys  collected  by  a  surety  or  in* 
docaer  on  securities  deposited  with  him  by  the  principal  debtor  for  his 
indemnification,  after  such  surety  or  indorser  has  heea  reimbuned  the 
amount  which  he  has  been  compelled  to  pay  for  the  debtor.  Fwmy  v. 
GoeAraM,46a 

Sea  Atuhtbstion  and  Awabd,  7;  Ooepobationb,  6;  Btidnnoi,  10. 
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STATUTES. 
8m  Bvii>uuj%  17;GA]CDro;  IwAiror.  1)  Juoioiial  Sauh^  L 

STATUTORY  BONDS. 
SeoBoNsa. 

SUBROGATION. 

Sae  SUBITTBUIFy  ff. 

SUCCESSION. 

Kmn  nr  Fki  n  PunmiD  to  Dbscemd  on  Dbaxh  ov  Avomoa  in  par* 
•OAiioo  of  ilw  Iftwi  of  inheritAoce,  unleai  the  dflsoaat  ii  ihoini  to  hK99 
hamk  intaraptad  by  m  derite.     Bcutkr  t.  Bradbmry^  40. 

See  C0-TXKAK0T»  I. 

SURETYSHIP. 

1.  SimBrrFDXXTlii]iiifirifiiDBTTHsPBiH€iiPALl>iBiOR,biiotidee^ 
an  mrtwiafnn  of  time  given  the  latter.    CkBum  ▼.  iSoMiu^  741. 

8.  SuBsrr  can  not  Biquibb  Cbxuitob  to  Ezhaust  his  Rmffiimw  agdnal 
the  prinoipal  before  reoorting  to  the  surety,  except  under  apeoial  oiroam- 
atanoea.    AbererombU  ▼.  Knox^  721. 

8.  Poamvn  and  Willful  Intbrfbrbngx  by  a  creditor,  embarraaaing  the  re- 
covery of  the  claim  against  the  principal,  wiU  release  the  sorety.  Amir 
qfMamehaUr  v.  BourOeU,  5M. 

4.  A  SvBSTT  MAT  IN  Eqttitt  Gompel  the  principal  to  pay  the  debt  after  it 
has  become  due.  Persona  who  agree  to  save  harmleaa  the  maker  of  a 
promiaaory  note  are  principala  with  respect  to  the  maker  and  within  the 
application  of  the  above  rule.    Biahop  v.  2>ay,  582. 

ft.  SuBBTT  Patiko  Dibt  IS  Entitlkd  to  bb  Subbooatbd  to  the  ureditor^ 
right  to  enforce  a  judgment  previously  reoovered  on  a  note  given  by  a 
third  person  after  several  Judgments  against  the  principal  and  surety,  aa 
collateral  aecurity  to  obtain  a  stay  of  execution  against  the  prindpaL 
PoU  V.  NcUham,  456. 

6b  Ouarantob  is  Entitlsd  to  NonoB  of  the  acceptance  of  hia  gouanty. 
Oak§  V.  WeUer,  583. 

7*  To  Makb  Guabantt  Nbqotiablb  as  Pabt  of  Notb  to  iHiioh  it  relates,  it 
must  be  on  the  note  itself,  or  annexed  to  it^  in  the  nature  of  mn  alUmge, 
McLaren  v.  Watson^  260. 

8.  Obnxbal  Guabantt  of  Nxootiablb  Notb  bt  Sbpabatb  and  Dissinot 
iNsrrBUMBNT,  containing  no  words  of  negotiability,  ia  not  negotiable,  and 
can  not  be  sued  on  by  an  assignee  of  the  note  and  guaranty,  in  hia  own 
name.    Id, 

8.  Thb  Contbaot  of  a  Guabantob  is  Conditional  where  it  ia  ooT'tiniing^ 
or  where  it  relates  to  a  future  transaction;  and  in  such  oaaoa,  to  detennine 
the  liability  of  the  guarantor,  demand  moat  be  made  upon  the  principal 
debtor,  and  notice  given  to  the  guarantor  of  the  failure  of  the  latter  to 
pay.    Lane  v.  LevUUan,  768. 

10.  An  Undbbtakino  of  a  Guabantob  is  Pbqiabt,  and  he  ia  entitled  neither 
to  demand  nor  notice,  if  his  contract  relate  to  a  debt  already  due.     Id, 

See  Bonds,  1;  Exboutobs  and  Administbatobs,  1;  Husband  and  Wifb,  8| 

Statutb  of  Lucitations,  8. 
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SU&ROGATB  COURT. 
See  Pbobatx  Ooubt. 

TAXATION. 

Pbbsoval  FtonBTT  OF  A  Wabd  can  not  vm  Tazxd  111  the  diitriot  in 
which  hifl  gnaAlian  has  hia  domicile,  where  the  ward  Uvea  with  hia 
mother  in  another  diatriot,  the  lather  being  dead  and  the  mother  having 
ainoe  remanied.    School  JHreetor*  ▼.  Jame$f  62B. 

TENANTS  AT  WILL. 
See  Lavdlobd  akd  Ten  amt,  9. 

TENANTS  IN  COMMON. 
SaaConKAiraT,  2-4;  LAjmLOBD  and  Tknakt,  1,  %  4,  6|  PABfnioiir»  L 

TENDER. 

L  IIuulEATion  07  WiLUHONEss  TO  Pay  ioa  ths  Valub  of  thb  Labor» 
when  the  artiole  shall  be  deliTered,  is  not  equivalent  to  an  aotoal  tender  . 
by  a  plaintiff  in  an  action  of  replevin.   Mclntyrt  v.  Carver,  619. 

%  TnmxB  AFTXB  Suit  Brought  to  Reoovbb  Sfbcifio  Pbopebtt  upon 
WHICH  A  Lien  for  services  is  claimed,  does  not  entitle  plaintiff  to  his 
ooats,  though  the  tender  be  of  the  full  amount  claimed  by  defendant, 
CKoluaive  of  coeta,  and  though  the  sum  offered  ia  thereupon  aooepted.  Id. 

See  Exbcutzons,  22. 

TRESPASS. 

L  IbUKFASB  Lies  whether  Injury  is  Willful  or  not,  if  the  injuriooa  act 
ia  the  immediate  result  of  the  force  originally  applied  by  the  defendant, 
and  the  plaintiff  is  injured  thereby;  thus,  where  defendant  out  treea  on 
hia  own  land  and  one  accidentally  fell  on  the  land  of  the  plaintiff,  the 
latter  may  maintain  an  action  of  trespass.    Netowm  v.  Awlenon^  406. 

8.  PoBSiBSOR  OF  Property  may  Maintain  Trespass  against  a  mere  wnmg- 
doer  without  showing  the  extent  of  his  right.    PcUer  v.  Wcuhhumt  615. 

t.  Taking  of  Goods  by  a  Wrong-doer  from  a  Trustee  on  Attachment 
Process,  does  not  discharge  the  latter,  but  furnishes  a  reason  for  delaying 
proceedings,  until  damages  for  the  taking  can  be  recovered.  Deapatch 
Line  v.  BeUamy  Mfg.  Co.,  203. 

i.  Trespasser  nr  Possession  of  Another's  Goods  can  not  be  charged  as 
trustee  of  the  owner.    Id, 

ft.  A  Tree  Standing  DiRBcrLY  upon  the  Line  between  Adjoinino  Own- 
ers is  the  common  property  of  both  parties,  and  trespass  will  lie  if  one 
oots  and  destroys  it  without  the  consent  of  the  other.  Qrijpn  v.  JMa?6y, 
22S. 

ib  Owner  of  a  Chattel  Wrongfully  Taken  from  his  Possession  and 
placed  upon  the  land  of  another,  may  lawfuUy  enter  and  retake  it,  and 
ia  not  liable  even  for  nominal  damages  for  so  doing.  OhaaJben  v.  BedeU^. 
608. 

8aa  AoENor,  3;  Executions,  16;  Fraud,  3,  4;  Landlord  anv  Tenant,  1% 
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TROVER. 

1.  Wnna Pabtt a IonobamtofTrlb ovTmBD  Pxbsoii  ftt the tima  heenten 
Into  ft  oontnot  of  ezohange,  but  is  ftfterwftrdB  infonned  of  it^  and  then 
oootinnes  to  cUim  and  use  the  artiole  exduuiged,  he  is  guilty  of  cooTer- 
■iooy  and  an  aotion  ot  trover  may  be  maintained  againat  him  withoat » 
demand.    Porter  ▼.  IbtteTf  59. 

%  Whbu  Pabty  Sills  Pbopkbtt  nt^nrgn  by  Avothsb  and  the  prooeedi 
ace  pUu)ed  m  the  hands  of  a  third  person  to  abide  a  dediian  of  their  re- 
spective rights,  and  sach  party  persuades  the  third  person  to  pay  him 
the  som  he  has  reoeived  withoat  the  privity  or  consent  of  the  other,  he 
waives  the  benefit  of  any  arrangement  made  with  the  third  person,  and 
beoomes  liable  at  onoe  to  the  other  party  if  he  was  the  owner  of  the 
property,  though  no  decision  has  been  rendered  nor  demand  made  of  the 
defendant,    Higgm$  v.  jBrown,  64. 

See  ATraoHMMTO,  8;  F&^uis  Sw 

TRUSTS  AND  TRUSTEES. 

SvKBT  PiBsov  n  Teottu  who  Hboeivxs  Monst  to  bb  Paxd  to  aBotfaer, 

or  to  be  applied  to  a  particnlar  porpoee  to  which  he  does  not  i^ply  it^ 
and  is  liable  either  at  law  for  money  had  and  received,  or  in  tqpltf  for 
breech  of  tmst.    Fhmeg  v.  Oockran^  460. 

Sea  F&^mnTUENT  GomrxTAHOBa,  4;  Plbadxko  akx>  Pbaotiob,  %  6;  Ssaxm 

OF  LlXlTATIONB,  9;  Tbbspabb,  8, 4. 

USAGK 

1.  Thb  Ubaobb  and  CnsTOMB  or  a  Bank  Bind  thb  Pabsibb  to  a  note  mads 
payable  there.    Plantar^  Book  v.  Marhham,  162. 

SL  Whbbx  bt  thb  Custom  op  a  Bank  thb  Makbb  ov  a  Norn  payable  ther^ 
has  until  the  close  of  business  hours  within  which  to  pay,  *  demand  of 
payment  will  not  be  sufficient  to  charge  the  indorsers  unices  the  note  Is 
left  at  the  bank  until  the  clqee  of  businees  hours.    Id* 

8.  EviDXNCB  of  Ubaob  fob  Cabbibbs  to  Chabob  Liohtbraob  for  trana- 
porting  goods  over  shoals  in  a  river  when  the  water  is  so  low  that  the  oar* 
rier's  boats  csn  not  pass  the  shoals  with  their  cargo^  is  admissible  in  an 
action  to  recover  freight,  although  the  written  bill  of  lading  specifies  the 
rate  of  freight,  and  says  nothing  as  to  lightersge.   iliMirBiai  v.  Roath^  718. 

USB  AND  (KJCUPATION. 
See  Landlord  and  Tenant,  12. 

USURY. 

1.  Contbaot  is  Usurious,  When.— A  party  borrowed  a  sum  of  money  bom 

another,  and  for  security  pledged  a  slave,  the  lender  to  have  the  use  of 
the  slave  for  interest;  as  the  value  of  the  slave  was  greater  than  legal 
interest  on  the  sum  advanced,  the  contract  was  held  usurious.  RaffnM$ 
V.  Cari^,  642. 

2.  Bond  Given  to  Rbdebu  Slavb  in  Such  a  Case  is  usurious  and  void.   Id, 
8b  Usurious  Bond  is  Void  in  Hands  of  Third  Person,  not  an  assignee  for 

value,  without  notice.    Id* 
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4  fla4  0vU8DsrnI)OBCKmrBif  ItdonoiaQegeaooinpfeagrMBMnt 
Am  psrici  the  lender  to  talwiDcralnt0N«kthaatlifl  law  MeFtt^ 

kmd  ▼•  AM0  AmI^  76L 

VENDOR  AND  VENDEE. 

L  Bmbv  or  Pdbobabib  or  Labd  to  a  Good  Tixui  Ii  given  by  the  Inr, 
enddoeenotmitipoiitheagieeiiMntof  thepertiei.  (Mkmr.Bnmeh 
Bamk^  725. 

&  flQuiTr  WILL  vov  BaQona  PAYxm  or  PuBOBifli  Monr  when  ftpce- 
TiitiiiTg  incombmioe  ii  diioofend»  no  oanvejenoe  heving  been  ezeoutid. 
Id. 

H  Bdui  or  Oatxasp  Bmroib  AFFLm«o  PuBOBifli  or  Rial  EecAmaflw 
the  oonvejaooe  bee  been  exeoated  end  leoeiTed;  and  the  purohaaer  can 
not  reoo  ver  babk  the  puchaee  money  if  paid,  nor  reiiat  an  aotion  tberefor« 
if  nnpaid^Qnleflsasaoonieqnenoeof  oovenantiooniainedinhiadeed.    Id, 

^  Mnanov  on  Failubb  or  Tnui  doea  not  at  law  oonetitate  a  def enie  to  en 
aotiai  lor  the  pnxobaae  prioe  of  lands,  although  the  oonTeyanee  thneof 
eonteined  ooTenante  of  gmnal  wananty.    UL 

ft.  VkAUD  m  HOT  AT  Law  a  Dinunn  to  an  aotkai  to  reoover  the  |WTobiei 
prioe  of  lands,  if  the  pardbaeer  has  aooepted  a  oonr^yanoe^  and  vefeidna 
possession  of  the  land.    Id, 

$»  Ebmotal  or  iKouMBBAHGBa  NOT  A  OoiTBnioN  FuuBUAMT,  WHMV.— Where 
delpndant  agreed  to  remova  oertain  inoambranoes  frooi  premises  oonTeyed 
to  plaintiff  by  a  oertain  day,  in  oonsidenition  thereof  to  be  allowed  a 
eertain  sum  on  a  debt  doe  plaintiff,  the  removal  of  the  incnmbranoes  by 
that  day  is  not  a  oonditian  preoedenti  and  defendant  not  having  removed 
the  inoambranoes  till  the  day  had  passed,  he  is  still  entitled  to  set  off 
the  smn  stipulated  in  an  aotion  by  the  plaintiff  on  the  original  indebted- 
ness, the  plaintiff  not  having  reoonveyed  the  premisee  to  him.  BdberU 
V.  JfanUm^  62. 

%  Wnxaa  PLiiHnrr  has  SonsuD  DAXAonBT  tbi  Dilat,  in  sooh  a  oaae^ 
lie  has  a  right  to  have  them  dedaoted  from  the  amount  he  agreed  to  aDow 
for  the  premises.    Id, 

•»  Wbbbs  ths  Vximn  Waiw  bib  Biqbt  to  Abasdok  a  Cohtbaot  for  the 
sile  of  land,  he  will  be  oompelled  to  perform  it.   Pugk  v.  OaeisrfcWwe,  414. 

tL  VBnmBnrPosBBBBiov  CAN  vorDxiKiiB  against  an  aotion  for  the  payment 
of  the  pozohase  money  of  land.    GVfef  v.  WUUatm^  602. 

Ml  AanoimNT  or  Tttlb  Bobd  exeouted  with  the  oondition  that  the  obligor 
should  make  the  obligee  a  good  title  to  a  oertain  tract  of  land,  does  not 
affsot  the  duty  of  the  obligor  to  make  a  good  title  to  the  obUgee^  and  a 
tnderof  a  deed  of  the  land  to  the  assignee  is  not  a  perfonnanoe  of  the 
eondition.     WaUaee  v.  Shqfer,  687. 

IL  VBia>BiorLAin>iBKOTBMTZTLBDToDBDnoTXOirroBDBnoiBvorinqQaBf 
Utf  of  the  land  conveyed,  from  the  amount  of  the  bond  given  tbersfor, 
where  the  sale  is  per  amnUmem,  or  for  a  gross  sum  for  the  whole  prsm- 
Isss,  and  not  at  a  stipulated  price  per  foot  or  aore,  the  land  being  de- 
soribed  by  designated  boundaries,  followed  by  a  speoifioatiou  of  the 
quantity,  unless  there  has  been  fand  or  willfol  ndsrepresentatlon  by  the 
vwkkv.    Mcrri§  Oamd  OSo.  v.  JKnnnett,  888. 

flee  OonraAon.  8;  Oovkvaites,  1, 7;  Equxtt,  6;  FectubbSi  4^  9)  Laa%  6^  6| 
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WABBANTT. 
WAB»  PUBLIC  Am)  FBIVA1SL 

8m  laCTEWATfOlfAL  LaW. 

WATEBOOUBSES. 

L  OmnMovIiMmTDMNWBWHioB  SimiAM  Bom  B  BnnuD  to  «ht 
HiiMinii  iif  111  iiitiiiil  flmr.  nilijniit  nnlj tn  Ihr  fljlit  nf  iibIiiit 
■ad  aaj  out  impairing  hit  ri^  ii  liable  in  daou^aa.    Tern  Jlidb  t.  IML 
dl  B.  OmoI  Cbw,  2Sa. 

B  BwuLASiov  ov  Katbuu  Waisu  wmmr  nn  8c41b  is  vMktd  in  Iht 
Mfvraign  poww,  to  ba  awrolMd  bgr  lawa  dnly  wiaoted,  Avfar  ▼.  OM- 
Itr  MUUUm  CkK.  S^ 

lb  WHiuDAMiBBBnociDAaBOMKATiaABLiWAxnsbyaaQcpoialim 
dff  anthorify  of  an  aol  of  liw  kgialateia,  tha  aocponrfion  is  nol  liabla  ta 
a  riparian  owner  below  for  dataagM  oooarioned  by  altering  the  flnz  and 
nflnz  el  the  tide.    Id. 

^  OouMniL  OBDmABOB  ov  1641  BnnniEiio  Biobt  or  RiPiBiAiff  Faoran* 
vm  in  the  aoil  fronn  high  to  low-water  mark,  whtte  it  did  not  eiMed  one 
hndiad  iodi»  did  not  giant  away  any  of  the  pnbllo  right  of  fldiery.    /d. 

8m  OoBPOBATzoira,  8»  10;  Fnam,  1.  ' 

t.  Iv  B  KaoMBABT  TO  VALiDiTr  OV  KuiTOOVAXiTi  Wxu.  that  the  teataBMD* 
taiy  oapaoity  of  the  deoeaaed,  and  the  mUmu9  tetUmdi  at  the  time  of  the 
alleged  nnnoapation,  appear  by  the  oleaiest  and  moat  indiqattable  testi- 
mony.   JDoney  t.  Sheppard,  77.  * 

%  NnvouPATin  Will  Madb  by  iBTBBaooATOBiBB  Rmnamm  Qtaujum 
Pboop  of  epontaoeity  and  ToUtioa  than  would  be  leqntred  in  an  ocdinaiy 
ease.    Id. 

t,  Pbobatb  or  KnvourATnrB  Will  madb  bt  Ibtbbbogaxobibb  will  bb  Ba- 
rusBD  where  faots  leave  doabt  as  to  the  mentsl  o^paoity  of  the  testator, 
and  there  is  not  soiBoient  proof  of  spontsnei^and  of  the  awiautt  f mteadj. 
Id. 

4  PiTBLnunov  or  Will  is  NaoMaaABT,  vmdbb  Nbw  Tobx  drATHTB  or  1880^ 
to  give  it  validity,  and  to  ooostitate  sooh  pablioation  there  most  be  some 
ooomiimioation  by  the  testator  to  the  witaeaees  at  the  time  of  signing  or 
aoknowledging  the  will,  indicating  an  intentkm  to  give  effeot  to  the 
piq^  as  the  testator's  will,  bat  no  partaoolar  form  of  worda  Is  neesssMy. 
Benum  ▼.  Brinekerhqf,  251. 

ft.  Mbbb  Wabt  or  Rboollbotion  or  Wixnbssbs  to  Will,  that  the  teatater 
indicated  the  instrument  to  be  his  will,  is  not  evidence  jwse  of  non-oom* 
ptianM  with  reqoisitee  of  the  New  York  statute  of  1890,  as  to  poblica- 
tioD,  where  the  attestation  clause  states  that  the  testator  dedaved  the  in* 
stmment  to  be  his  wiH.  Bat  where  the  witnesses  testify  that  neither 
the  attestation  daoM  nor  the  will  was  read  by  them,  and  that  the  testa* 
tor  did  not  state  the  instroment  to  be  his  wUl,  but  at  the  time  of  signing 
merely  acknowledged  it  to  be  his  "hand  and  seal  for  theporpoee  thereib 
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■aattottBd,**  thaw  fa  BO  piDol  ol  pnWfaattoB,  and  thi  wffl  fa  in^^ 

fti^h/Migh  ^a  attattettoQ  olimo  muf  tteto  thift  tbm  wii  pnbUiOilloo*  UL 
C  LwAor  a  Abbbmip  Wkbt  ths  pairaDt^  who  glvaa  Iha  fagMJ  affarwafda 

opon  Iha  ehfldii  mairiage^  makaa  an  adnnoa  to  har  in  tha  natao  ol  m 

povUotti    SdtubnHiffh  ▼•  Hoo^  00^ 
7*  Boonam  orADnfFnov  APFLimo  lUmJM»  ovBiAunr  aa  wall  aa  to 

baqnaata  d  pataonal^  (TponBt  P.»  diawnHngy.    AL 
C  DinBaerBaAigyia  AiiiWfipWHiBrthataatatorflnthaiaanlagaoltta 

daffaaa  advaooad  har  anothar  aqmOy  faiga  toaal  of  land  aa  m  porttaa 

(IlNnai^  P.»  dfaantliig).    Id. 
H  Oovmnmr  la  ImnD  nr  a  LMuunr  tha*  tha  Vgrtaa  ahaQ  aorfffo  tha 

toatafav*    Opo^Wi  ▼•  JTolkcrf  fi2Sb 
lOl  loMftAor  la  Latcid  bt  Dbaxb  or  Luiatw  dmiog  tha  IfJi  tJina  of  taa- 

tator.    U. 
XL  TncAXOBli  KxQiwLiDcn  or  Diaxh  of  LioATai  b  ImuaaaiMi^  if  bo 

made  no  altaiatlQn  of  Ua  will  thanaftar,  althoDf^  ha  naj  hsft  intandad 

that  tha  ohildion  of  tha  kgataa  ahoold  tako.    Id. 

1SL  lBraiiniOHOFTn!tATOBGAVVOTBBAXJ0WID«oCtaB1B4TBHaOBAXJn^ 

m  LioAL  Ihtiepbkatiov  and  oonaaqncnoaa  of  hfa  wiittHi  wiD,  nor 
aio  hla  parol  dadantiona  of  hia  nnduatandtng  of  tha  maantng  of  hfa 
will  admiaaiUe  for  that  porpoaa.    Id. 

1&  VmsD  LnuiOT  n  Oimr  by  a  BaQuaar  of  tha  faitflffaat  of  n  aom  to  tha 
teatator'a  wife  for  life,  and  after  her  death  giring  the  priooipal  to  the 
teatator'a  children  ''or  their  hein"  to  be  divided  equally,  and  on  tha 
death  of  one  of  the  ohildreny  living  the  wife,  bia  abaxe,  at  har  daatht 
goaa  to  bia  perMoal  lepreaantotive.    Kimg  t.  Klmg^  460. 

14.  ALocraATioir  or  a  Will  othe  or  a  Lifb  Bbzatb  ToTvcAixoBli  Wm  to 

the  efliMst  ihnt  if  aba  ahaU  have  an  heir  at  the  time  of  her  death,  the  ea- 

tnto  flbell  deaoand  to  that  heir,  ia  a  limitation  in  favor  of  any  ohild 

wbiob  the  wife  may  bave,  aitber  by  the  then  exiatingor  any  anbaaqnent 

manriaga,thewiQrd"hair*intheooDneotionin  whioh  vaad  in  tbfaoaaa 

evldantly  not  baing  amplcTed  in  ito  teohnlnal  aanaaii    Bmmm^  t.  J9i$9^ 

56L 

8aa  Htmnan  akd  Worii  i. 

WCCNB8SBB. 

Bb  n  IiTiBHnD  Ain>  av  IvooMPanm  WnnHi  wlio  baa  oofaoantad 
with  the  defendant  to  pay  oertain  notaa  aat  off  agdnat  tha  plaintiff,  nor 
will  the  wiilmiai*  relaaaaa  to  plaintiff  and  defandant  nmko  hfan  oonpetaBt^ 

Bee  AnaommB^  7|  Anoannr  aid  Ouaan^  8-17i  BfiMUWii^  6^  U^  1S| 

Hbw  Tkui»  If  Wnu^  & 
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